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AH  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  COFSTRUa 
TION  OF  THE  CONSOLIDATED  LAWS  AUD  CODE 
AMENDMEHTS. 

Reported  to  tlie  I^egialature  under  and  in  pursuance  to  the 
provisions  of  chapter  six  hundred  and  sixty  four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1909,  chap.  696.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation   constituted   under   the    provisions   of   chapter   six 
hundred   and   sixty-four,  of   the   la^s  of   nineteen  hundred    and 
four,  entitled  **  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  the   state,"  and  enacted  by  the  legislature  of  nine- 
teen  hundred  and  nine,  and   in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the   laws 
of  nineteen  hundred  and  nine,  for  the   purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
considered  as  having  been  enacted  sor  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature haa  been  amended  or  re-enacted,  then  for  the  purpose  of 
its    construction    for    the    determination   of    its   effect    on   other 
^sections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
re-enactment.    If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
or  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any    provisions  of  law  that  have  heretofore  been   superseded  or 
imp'iedly  repealed,  the  incorporation  of  any  such  provisions  shall 
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not  be  construed  as  a  legislative  intent  to  revive  such  auperseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 
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HOTE  SUBMITTED  BY  BOABD  OF  STATUTORY  CONSOLI 
DATIOH  HI  ITS  REPORT  RELATIVE  TO  CODE  OF  CIYH 
PROCEDURE  AMENDMENT& 

Tho  board  was  authorized  by  the  statute  creating  it  to  report 
for  enactment  such  amendments  as  it  might  deem  proper  and 
necessary  to  condense  and  simplify  the  existing  practice  and  to 
adapt  the  procedure  in  the  courts  to  existing  conditions.  An 
exhaustive  study  was  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary study  grouped  related  practice  provisions  together  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
Legislature.  It  will  be  available  however  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  subsequent  work  on  this  important 
subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  neoessity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accomplished  unin- 
eumbered  with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  ib'  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  with  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subjeet  and  after  due  consideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 

*at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  I^w,  embracing  matters  relating  to  courts  and  officers 

•thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceeding's  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  Riatute  relating  to  general  assign- 
menta  for  the  benefit  of  creditors.     This  statute  was  assigned 
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NOTE 

to  the  proposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  whicli 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  Decedent  Estate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
BA  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  ivere 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessar^^ 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  art  nhows  readily  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 
Respectfully, 

ADOLPH  J.  RODENBECK, 

Chairman, 

WILLIAM  B.  HORNBLOWER, 

JOHN  O.  MILBURN, 

ADELBERT  MOOT,  ^T 

Board  of  Statutory  Consolidatwfk 


TAKE  1. 

fiHOWING  TEffi  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  1909,  AND  ALSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHER. 
WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
LAWS. 

A. 
Statutes  Consolidated  in  Code  or  Civil  Pbocedube  bt  L.  1909, 

Ch.  66. 

R.  S.,  pt  2,  eh.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423, 

§  1 2344a 

L.  1851,  eh.  134,  $  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

L.  1877,  ch.  11,  «  1 356 

L.  1880,  ch.  36,  $  1,  amended  by  L.  1888,  ch.  555,  §  1 961d 

L.  1880,  ch.  393,  {  1 1404a 

L.  1880,  ch.  428,  §  1 2344a 

lu  1880,  ch.  661,  I  6 80Ia 

L.  1882,  ch.  340,  §  1 961a 

L.  1883,  ch.  195,  $1 961b 

L.  1884,  ch.  309,  $  1 2481,  subd.  12 

L.  1884,  ch.  376,  8§  1,  2 961c 

L.  1888,  ch.  555,  $  1 961d 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 33068 

L.  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  i   2 2509,  subd.  7 

L.  1890,  ch.  168,  S  1 961e 

L.  1891,  ch.  125,  I  5,  pt.  as  amended  by  L.  1897,  ch.  403,  S  1.  941a 

L.  1892,  ch.  677,  f  19,  last  sentence 931b 

L.  1893,  ch.  101,  §  1 841a 

L.  1894,  ch.  731,  $  1 2705 

L.  1895,  ch.  544,  $  2 3306a 

L.  1895,  ch.  544,  {  3 2509,  subd.  7 

L.  1897,  ch.  403,  $  1,  pt 941a 

L.  1897,  ch.  622,  §  1 961f 

L.  1899,  ch.  150,  §§1-3 3331a 

L.  1900,  ch.  223,  §  1 2408a 

L.  1900,  ch.  510,  §  1 2481,  subd.  12 

L.  1908,  ch.  186,  §  2 2609,«ibd.    7 

is 


Digitized 


by  Google 


TABLB  1 
B. 

Sections  Tbansferbed  to  Another  Part  of  Code  bt  L.  1909, 

Ch.  66. 

§    27,  pt.  transf'ed  to  i  2507  §    97,  pt.  transf'ed  to  S  2512 

63,  pt.  transf'ed  to  1328hi  360|  pt.  tran^fed  to      251S-a 

95,  pt.  transf'ed  to  2512  432^    subd.    2,    pt 

96,  pt.  transf'ed  to  2512  transferred  to        931-;. 


C 

Sections  Added,  Amended  ob  Repealed  by  Laws  of  1900,  Other- 
wise Than  by  the  Consouoated  Laws. 

S     140 ch.  240      !  1300 ch.  416 

141    ch.  240  1325 ch.  418 

266 ch.  586  1538   ch.  428 

333   ch.  387  1902   ch.  221 

438,  «ubd.  1 ch.  492  1943   ch.  310 

798  ch.  423  2417,  repealed ch.  417 

803  ch.  178  2513  th.  270 

fl31-«,  added ch.  425  2537  ch.  240 

961  ch.  240  2662  ch.  184 

976  ch.  493  2750 ch.  183 

105^  ch.  240  2822 ,  eh.  231 
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CPt«pared  by  the  Board  of  Statutoky  Consolidation  with  notes  by  editors  of 
Parson's  Oode.} 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  Of 
CIVIL  PROCEDURE  Df  THE  CONSOLIDATED  LAWS, 
ARRANGED  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remaitMler  is  left  in  the  Code. 


Code 


Section 


CONSOUDATXD  LaW 


Law 


Section 


Subject 


6 
8 


10 
11 

12 
13 
14 
15 
10 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


Judiciary. 


OOll- 

con* 


Judiciary. 
Judiciary. 

Judiciary. 
Penal .... 
Judiciary. 


dvU  RightsI!!.* 


♦17        Judiciary. 


18 

19 
20 

21 
♦27  pt. 

28 
♦30 

31 


Judidary. . .  • . . 

Judiciary 

County 

State  Finance. . 


Judiciary 

Judiciary 

County 

Judidary 

County 

Greater  New 
York  Charter 


9 Courts  of  record. 

8 •  Courts  not  of  record. 

4 Sittings  of  courts  to  be  public 

6 « « « •  •  Bitting  of  courts  on  Sunday. 

760 Punishment     for     criminal 

tempts. 

761 «••  Punishment     for    criminal 

tempts. 

761.  ..••••••  Contempts  in  view  of  court. 

762.. ••«.«.«  Commitment    for    criminal    coo- 
tempts. 

754 Punishment  for  civil  contempts. 

602. ........  Indictment  for  contempt. 

753 Contempts  punishable  civilly. 

80» Imprisonment  for  costs. 

21 Imprisonment  for  nonpayment  ol 

money  on  judsment  or  contract. 

03,  94 Appellate  division;  rules  of  prao* 

(2,  95 Publication  01  rules. 

14,  193 Printing  court  calendars. 

I    j  • Expense  of  court  calendan, 

Destruction  of  certain  papMlk 

158,  194..  Court  seals. 

County  I 

29 Court  1 

4S1 


69 


NeoeeaaiieB  lor  court  ierma. 


17.  The  portion  of  section  17  reading.'*  The  convention  shall  have  powar 
to  appoint  and  remove  a  reporter  *'  Is  omitted  as  covered  by  Judiciary  Law, 
wdfon  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  is  now  covered  by  Judiciary  Law,  section  328,  which 
continues  the  seaia  of  Ml  otrarts  of  record,  and  section  829,  whicb  provides 
for  replacing  seals  when  lost  or  destroyed. 

_  27.  The  part  r^ating  to  surrogate  Is  repealed  b^  act  amending  Oode  at 
avil  Procedure  generally.    See  Code  Civil  Procedure,  section  2607. 

30.  The  provMon  fbr  the  expense  of  seals  of  surrogates'  oourts  baa  been 
ovgUMI  tmjttdidftry  Iaw,  section  29,  because  superseded  by  Ominty  LaWi 
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33 

34  pt. 

35 

36 
*38 
♦39 

40 

41  pt. 
42 
43 

46 
47 

48 

49 

50 

♦51 

64 

56 


57 

5S 

59 
60  pt. 

61 
62 
63 

♦64 

66 
67 
♦68 
69 
70 


1790. 


Penal 

Judiciary 7,  634,  540. . 

Judiciary 6 

Judiciary 6 

Judiciary 8 

Judiciary 8    1 

State  Finance. .  46  / 

Judiciary 9 

Judiciary 10 

Judiciary 11 

Judiciary 12 


Judiciary 15,  22. 

Judiciary 20 


Judiciary 16 

Judiciary 17.  21,  471 . '. 

Judiciary 18,  471 

Judiciary 19 


Executive 29  \  . 

1  / 


Judiciary 23 

Judiciary 63,  66,  88, 

460-465.467, 

Executive 30  \ 

Judiciary 53  j ' 

Judiciary 53 


Judiciary 264,  466. 

Judiciary 470 


Judiciary 250. 

Judiciary 473. 

Penal 271. 


Penal 272.  1877, 


Judiciary 474,  475. 

Judiciary 88,  477.. 

Judiciary 88,  476. . 

Judiciary 478 

Penal 273 


Liquors  not  to  be  sold  in  oourt* 
house. 

Penalty  for  sellins  liquors  in  court- 
house. 

Ad^ournnaent  of  terms. 

Adiournment  of  term's. 

Adjournment  of  terms. 

Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

Changing  place  of  court  outside 
New  Yorlc. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  because  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  bv  judge  or  bis  partner. 

Judge  prohibited  from  taking  cer- 
tain fees. 

r  Certificate   of  judge's   age   and 

\     service. 

Examination  and  admission  of  at- 
torneys. 

Rules  for  admission. 

Exemptions  of  graduates  ot  law 

schools. 
Attorney's  oath  and  certificate. 
Attorneys  residing    in    adjoining 

states. 
Clerks  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  in 

New  York  city. 
Penalty    for    practicing   In    New 

York  contrary  to  last  section. 
Compensation  of  attorneys. 
Suspension  from  practice. 
Suspension  of  attorney,  notice. 
Removal  eflPective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


38.  This  section  has  not  been  expressly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law.  section  8. 

39.  Only  paitly  repealed.  Balance  on  section  not  expressly  repealed,  but 
embodied  in  Judidaiy  Law.  section  8. 

51.  This  section  not  expressly  repealed  by  Judiciary  Law,  but  has  been 
•mbodled  in  section  19  thereof. 

64.  See  Penal  Law,  section  1876.  instead  of  section  1877. 

68.  Only  partly  xepeaied  by  Judiciary  Law:  but  see  Judidary  Law, 
aectioDS  88  and  476,  wtiich  embody  the  whole  of  this  section.-— Ed. 
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71 

72 
73 

74 

75 

76 

77 
78 

79 

80 

8t 
82 

♦83  pt. 

84 

85 

86 

87 
88 

♦89 


90 
91 

92 
93 
94 


Penal. 


...  273. 

Judiciary 479. 

Penal 274. 

Penal 274. 

Penal 274. 

Penal 275. 

Penal 276. 

Penal 278. 

Penal 278. 

Penal 278. 


•95  pt. 
•96 

♦97 

98 


Pfenal 279 

Judiciary 290.  291,  293. 

294 
Judiciary 14,    24,* '296- 

297  301 
Judiciary 292,  298.  299, 

302 

Judiciary 800 


Judiciary 303. 

Judiciary 304. 

County 12.. 


C5ounty 170 

Judidary 101,  156,  159, 

264,  280,  281 

Judidary 251 

Judiciary 169,  199,  365, 

366 

Judidary 406 

Judidary 30 

Judiciary 167,  200,  381, 

Judidary 168,200 


Judidary 230,349,351, 

354 

Judidary 160,  170,  201, 

231-233,279, 
403,405.... 

Judidary 343 


Punishment  for  wilful  delay  of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  dainut. 
Attorneys  prohibited  from  making 

certain  loans. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  preceding  bections. 
Partner  of  district  attOin3y  not  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Freisentation  of  stenographic  notes. 

Stenographic  minutes  to  be  writ- 
ten out. 

Furnishing  copies  of  proceedings. 

Assistant  stenographers. 

County  charge;  stenographers' 
compensation. 

I  Appellate  division  derks. 

Clerks  In  New  York  county. 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  In  Kings  and  Queens 

counties. 
Attendants  In  Kings,  Queens  and 

Richmond  counties. 

Duties  of  attendants  in  Kings, 
Queens  and  Richmond  counties. 


Court  officers  in  certain  counties; 
Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  repealed  by  Judidary  Law;  fourth  sentenos 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  Countv  Law,  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrog-ite  is  repealed  by  act  amending  Code  of  ClrO 
Froceditre  generally.     See  Code  Civil  Procedure,  section  2512. 

96-97.  See  also  Code  Civil  Procedure,  section  2512.«-£di. 
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00        Judldary 407. ••• Deputy  sheriff  must  attend  court. 

104  Judiciary 400. Sheriif  may  command   poorer  of 

county. 

105  Judiciary 401 Certification  of  persons  resisMns 

mandate. 

*106        Penal 2601* Refusal  to  assist  sheriff. 

«107        Military 821t Governor  may  order  out  miUtla. 

112  County • .  •  240 Support  of  poor  prisoners. 

113  Prison 340 Charges  by  sheriff  for  food  pro- 

114  Prison 841 Gratuities  to  sheriff  prohibited. 

115  Prison 343.. •••••..  Hates  of  charges  ae&Inst  persona 

arrested. 

116  Prison 843 Prisoner  kept  In  house. 

117  Prison 344 Charges  for  rent  in  prison  pro- 

119  cavil  Rights. ...  22 Privilege  'of  officexB  and  prisoners 

from  arrest. 

120  Prison 420 Jail  in  New  York  city. 

•121        County 00 County  jails. 

122  Prison 847 Either  of  several  Jails  may  be  used. 

123  Prison 845 Civil  and  criminal  prisoners  to  be 

kept  separate. 

124  Prison 840... Hales   and   females   to  be   kept 

separate. 

*125        Penal 1870 Violation    by    sheriff   of   certain 

provisions  relating  to  pris- 
oners. 

•126        Prison 848 Jail  physician. 

127  pt.  Prison 855 Removal  of  sick  prisoner. 

128  Prison 849 Sale  of  liquor  in  jaiL 

129  prison. .......  350 Permit  to  bring  liquor  Into  Jail. 

130  Penal 1791 Penalty  for  bringing  liquor  Into 

Jail. 

135  Prison 851 Designation  when  Jail  unfit. 

136  Prison 352 Axuiul men  t  of  designation. 

137  Prison 358. Designation  of  jail  in  contiguous 

county. 

143  Prison... .....  854 BemovaJ  of  prisoners  in  case  of 

fire. 

144  Prison........  856 Certain  officers  majr  make  designa- 

tion of  jails. 

145  Prison 357 Jail  liberties. 

146  Prison 858 JaU  liberties. 

147  Prison 359. Laying  out  Jail  liberties. 

148  Prison 360. Resolution  establishing  Jail  liber- 

ties to  be  Dosted. 
150        Penal 1830 •  Connivance  at  escape  by  sheriff. 

106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.  1898,  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1900.  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law.  section  1875« 
Instead  of  section  1876.    Section  1875  embodies  the  whole  of  this  section. 

126.  Except  part  relating  to  countv  of  New  York  repealed  by  Prison  Law 
Flor  remainder  oc  section  see  Greater  New  York  Charter.-^fiii. 

siv 
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183 

183 
184 

185 

18« 

187 

188 

189 
193 
198 
197 
196 

•199 
200 
201 
302 

203 

•209 

210 
211 

112 

218 

214 

215 
216 

210 
820  pt« 


Coomj 198. 

County 196. 

County 195. 

County 195. 

County 195. 

County 195. 

County 195. 


County 195... 

Judiciary 51,58. 

Judiciary 64 

Judiciary 54.... 

Judiciary 57.... 


Judtdary 62.256 

Judiciary 257.  258 

Judldary 267.268 

Judiciary 58.  259,  262. . 

County 12  \ 

Judiciary 55/ 

Judiciary 800 < 

Judiciary 60.  61,  431. . . 

Judiciary 433 


Executive 31    I 

Judiciary 435/' 

Executive 82.... 


Judiciary 432. 


Judiciary 432 

Judiciary 256,434. 


Judiciary 70 


881        Judiciary.. 


JudldBry. 
JvdidMy. 


101,  106.  109, 
111,  267,268, 
270.  871.307, 
847 

78 

72 


Proceedings  when  new  etieriff  a» 
sumes  office. 

Powers  of  Xormer  sheriff . 

Duties  of  former  sheriff  when  new 
sheriff  assumes  office. 

Former  sheriff  to  execute  instru- 
ment of  delivery. 

Former  sheriff  to  execute  certain 
process. 

Return  of  new  sheriff  to  certaio 

.  orders. 

Prooeedinss  on  neglect  or  refusal 
of  fbrmer  sheriff. 

P^^on  performing  duties  of  sheriff. 

Court  of  appeals}  rules. 

Court  of  appeals;  terms. 

Court  of  appeals;  terms 

Court  of  appeals;  appointment  of 
officers. 

Court  of  appeals;  derk. 

Court  of  appeals;  deputy  derk. 

Court  of  appeals;  derk. 

Court  of  appeals;  judges'  derks.^ 

Court  of  appeals;  Judges'  offices. 

State  reporter;  reporter  of  court 

of  ap  ^8. 
State  reporter:  duty. 
Publication  of  reports  of  court  of 

appeals, 
r  Copyright  of  reports  of  court  of 
\     appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unreported  dedsions  of  court  of 

appeals. 
State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  ( 

Appellate  division;  organization, 
location  and  powers. 


\  division;  departments. 


Appellate  division;  clerks,  attend- 
ants and  stenographers. 

Appellate  division;  revocation  of 
designations. 

Appdlate  divlsiont  designations  to 


199.  The  words,  "  and  the  trustees  must  as.sign  him  suitable  rooms  therein 
that  purpoee,"  are  covered  by  Public  Buildings  Law.  section  3. 

Ttrts  section  repealed  by  Judiciary  Iaw,  because  covered  by  Judidari 


209. 
l||«r,  Mction  480.— £p* 


S? 
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225        Judldary 78 Appellate  divisions  torms. 

^^        JuScffi? 79  I  I  Appellate  division;  appointment  ol 

State  Finance*.  1  46  J \     teroas. 

228  Judiciary 80... Appellate  division;  associate  |iis- 

tice  to  preside  in  certain  cases. 

229  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230  Judiciary 81 Appellate  division;  Justices  neoes' 

sary  to  a  decision. 
^232        Judiciary 84,    96,   US- 
ISO,  264. . .  Supreme  court;  appointment   of 
terms. 

888        ExecuUve 83    1  f  supreme  court;  pubiication  of  ap. 

State  Finance. .  46    J I     polntments. 

834        Judiciary 79, 163 Extraordinary  terms  of  appeilata 

division  and  supreme  court. 

885  i»t.  Judiciary 155 Supreme  court  Justices  in   Erie 

county. 

837        Judiciary 86 Designation   of  trial  Justices  in 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

239  pt.  Judldary 148,  276,  364, 

*[241I  404 Special  terms  at  ctiambers. 

242         Judldary 89,  264.  842, 

402 Appellate  division:  officers  attend 

ing. 

843        Judldary 842, 402 Fees  of  officers  attending  term  of 

appellate  division. 

244  Judidaiy. . . . .  •  90 Supreme  court  reporter;  appoint- 

ment. 

245  Judiciary 01 Supreme   court  reporter:   special 

meeting  for  appointment. 

246  Judiciary 02,  864,  437. 

439-441. . .  Supreme  court  reporter:  duties. 
847        Judiciary 442,  443 Supreme  court  reporter;  pubiica 

tlon  of  reports. 
248        Judiciary 264,438 Papers  for  use  of  supreme  court 

reporter. 

840        Executive 81. 88  \  f  Supreme  ^court  reporter:  copyright 

Judiciary 444      I""  \     of  reports. 

250        Judldary 445 Supreme  court  reporter;  compen- 

sation. 
264        Judiciary. .....  161,  809,  316.  StenogrF.pherB  in  Kings  count  v. 

865        Judiciary.  ...• .  812 Assistant  stenographer   in   Kings 

coun;y. 

886  Judldary 161. 809 Stenographers  in  second  and  ninth 

•    ricU;  i 


districts;  appointment. 


238.  The  last  three  sentences  of  section  282.  relating  to  seals  for  the  appel- 
rate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
Law,  section  28,  which  continues  the  seals  of  all  courts  of  record,  and  section 
80,  which  provides  for  repladng  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repeal«>d  by  the  Judldary  Law,  section  800^ 
but  does  not  seem  to  have  been  transferred  to  the  Judiciary  or  any  other  law. 
ProTlstoosof  tbisaection  probably  covered  by  Code  Civ.  Fro.,  sectioo  778i— Sn 

XTi 
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257 
258 

250 

260 


Judldary. 
Judldary. 

Judldary. 
Judldary. 


815 

181,309^813. 


318 

164»814. 


202        Judiciary... 

...  162,103 

834         Penal..:... 

...  vSk 

855 pt.  Judiciary... 

...  19ai91 , 

356         County 

::?S 

Judldary. . . 

357        Judldary. . . 

..  533,541 

♦358        County 

::^r 

Judldary. . . . 

359        Judiciary.... 

••  ^1ii^i»^ 

•860  pt. 
361 
•432  pt. 


Judldary. 
Judldary. 


Gen.     Corpora- 
tion. 


450  pt.  Domestic  Rda- 

tlons 

548        avil  Rights.... 
566        ayflRlghtff.... 

TlOpC  Qeneral   Oorpo- 


Stoocraphers  In  second  and  ninth 

districts;'  salaries. 
Stenographers  for  certain  Judicial 

districts;  appointment  and  sal- 
aries. 
Stenographers  in  certain  .adicial 

districts:  payment  of  salaries. 
Stenographers  In  certain  Judicial 

districts;  expenses. 
Temporary  stenographers. 
Misconduct  of  interpreters  In  New 

York  dty. 
Terms  of  county  court. 
Appointment  of  terma  of  county 

court. 
Jurors  for  county  court. 

County  court  atenogmphers. 

County  court  stenographers  in 
Kings  and  Queens  counties. 

County  court  Interpreters  In 
Kings  county. 

County  court  stenographers  In 
certain  counties. 

Designation  by  foreign  corpora- 
tion of  person  upon  whom  to 
serve  papers. 

51 Married  woman's  property. 

23 Arrest  in  civil  proceeding. 

24 Privilege  from  arrest  of  officers  of 

courts. 

243 Certain   receivers  can  hold   real 


196,  382-385. 

197.  318,  319. 
16 


744 

740 1»t. 

753  PC 

851 

860 
868 
864 


Oounty. 

State  finance. . 

Pft^lflng 

ybmlrtng, ,,,,,, 

Pensi 

aviiRubts.... 

Rights.... 


property, 
f  Supervlsioi 


240  I  /Supervision  of  court  funds  by 

4      I *  ■  I     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  interest. 
45 Depositories  of  court  funds  to  keep 

books  of  account. 
1622 Swearing  falsely  in  any  foi-m,  per- 


QvU  Rights. 


wir- 


25 witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

26 Liability  of  sheriff  for  making  ar« 

rest  of  exempt  person. 


358.  This  section  only  partly  repealed  by  County  Law,  section  260  and 
Tudldary  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
In  County  Law.  section  12  and  Judldary  Law,  section  197. 

360.  rut  relating  to  surrogate  renewed  by  act  amending  Code  of  ClvO 
Procedure  ipeneraUy.     See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  dedgnation  of  person  upon  whom  to  make  service,  as 
erldenoe.  formeny  a  part  of  subd.  2  of  this  section,  see  Code  Civ.  Pro.,  sectloa 
9E1U.  Wu^  waa  added  by  L.  1909.  ch.  65.— £d. 
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•961  pt.  County 

Judiciary 

Penal 

Public  Offloera. 
Judiciary 


977  pt. 

1007  pt. 

1027 
1028 
1029 

1030 
1081 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1039 


1040 
1041 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1049 

1050 
1051 


161 

255 

1875 

66 

83.., 


Judiciary 805. 


Judiciary. 
Judiciary. . 
Judiciary. , 

Judiciary. 
Judiciary. , 
Judiciary. , 

Judiciary. 
Judiciary. 


502. 
502. 
503. 


546 

547,  548. 
550 


Judiciary. 
Judiciary. 

Judidanr. 

Judiciary. 

Judiciary. 


544 

590,  600,  680. 

687 

500 

501 

505 

508 

509-512 


Judiciary 008. 

Judiciary 507. 

Code  Grim.  Pra  229. 


Judldary 513,  528.  543, 

545 

Judiciary 514 

Judiciary 26.515 

Judiciary 516 


Judiciary 517 

Judiciary 518-520. 

Judiciary 536 

Judiciary 504 


Judiciary 521,522.. 

Judiciary 523 


1052 
1058 

1054 
1055  pt. 


Judiciary 624. 

Judiciary......  525. 

Judldary 526. 

Judiciary 537. 


Otllcers  to  searcb  files  and  make 
transcriptfl. 

Power  of  appellate  division  as  to 

calendars. 
Apportionment  of  stenographers' 

salaries. 
Qualifications  of  trial  Jurors. 
Quailfications  of  trial  Jurors. 
Certain  public  officers  disqualified 

to  serve  as  jurors* 
Exemption  fitDm  jury  duty. 
Evidence  of  exenption. 
Dischargre,  when  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  lists. 

Names  to  be  taken  (h)m  asaeas- 

ment  rolls. 
Duplicate  jury  lists  to  be  mad« 

and  filed. 
County  clerk  to  make  and  deposit 

ballots. 
County  derk  to  destroy  old  ballots 

and  notify  town  derk  in  case  of 

failure  to  receive  jury  lists. 
Jurors  to  serve  three  years. 
Application  of  provisions  to  cities. 
Drawing  grand  jurors  In  Albany 

county. 

Drawing  of  jurors. 
Notice  of  drawing. 
Officers  to  attend  drawing. 
Officers  to  attend  on  adjourned 

day. 
Certain    officers   required   to    be 

present  at  drawing. 
Mode  of  drawing. 
BherilT  must  notify  jurors. 
Jury  lists  must  be  furnished  appli- 
cants. 
Matter  of  keeping  jurors*  names. 
Jurors  who  have  served  must  be 

drawn   again   when  other  lists 

exhausted. 
Third  jury  box. 
Destruction  of  old  ballots  in  third 

box. 
Drawing  from  third  box. 
Sheriff  must   notify  Jurors  from 

third  box. 


001.  See  Penai  Law.  section  1874,  Instead  of  section  1875  — -Sd. 
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Section 


CONSOLIDATEO  LaW 


Law 


Section 


Subject 


1056 

1057 

1058 

1059 

1060 

1061 

1062 

1072 
1073 
1074 

1075 
1076 

1077 

1078 

1079 

1080 

1081 
1082 

1083 
1084 
1085 
1086 
1087 

1088 

1089 

1090 


1091 
1098 


•1093 
1094 


1095 
1006 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. , 

Judiciary. , 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 

Judiciary. . 
Judiciary., 
Judiciary. , 
Judiciary. 
Judiciary. 

Judiciary. 

Judidacy. 

Judiciary. , 


527 

529,  530. 


513.  528.  543, 

545,  665. . . 

531,  532,  538. 


539,542. 

585 

590,680. 


551 

552,  558. 
554 


555,  556. 
657 


558 

590,680. 

598 

599 


635. 
636. 


637 

549,  641-644. 

630.  647 

608.  616.  631. 
632,  633 


645. 
634. 


"•S'l.'^'Sfe 


598,594. 
609 


Dmwins  of  additional  Jurors. 
Proceedings  on  drawing  additional 
Jurors. 

Drawing  of  additional  Jurors. 
Additional  Jurors  drawn   during 

term. 
Attendance  of  Jurors  at   county 

court. 
Powers  of  deputy  county  clerk  as 

to  jurors. 
Application  of  provisions  to  New 

Yoric  and  Kings  cotmties. 
Fine  of  Juror  for  nonat tendance. 
Fine  of  Juror  for  nonat  tendance. 
Fine  for  nonattendance  at  trial 

term. 
Duty  of  clerk  and  sheriff. 
Proceedings    on    order   to    show 

cause. 
Discontinuance     of     proceedings 

against  delinquent  Juror. 
Application  of  provisions  to  New 

xork  and  Kings  counties. 
Qualification  of  trial  Juror;  New 

York. 
Qualification  of  trial  Juror;  New 

York. 
Persons  exempt  in  New  York. 
Evidence  of  exemption  in   New 

York. 
Duty  of  military  officers. 
Jury  year. 

Jurors  excused  in  New  York. 
Jurors  excused  in  New  York. 
Duty  of  Juror  applying  to  be  ex- 
cused. 
Service  in  court  not  of  record  as 

an  excuse. 
CLerk  to  make  return  to  commis- 
sioner after  term. 


Duty   of 
Yorl 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. , 


800 

597,680. 


608. 
604. 


commissioner  In  New 
_brk. 

Assistants  to  commissioner. 

Public  officers  must  aid  commis- 
sioner. 

Expenses  of  commissioner's  office. 

Preparation  of  lists  of  Jurors  in 
jfew  York. 

Failure  to  testify  as  to  liability  tt 
serve. 

Commissioner  to  return  the  list* 
to  county  clerk. 


1093. 
•ectloD  U- 


This  section 
, — ^Eo. 


is  omitted  because  superseded  by  L.  1901,  ch.  602, 
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1097 

1098 
1099 
1100 
1101 

1102 


1103 

1104 

1105 
1106 
1107 


1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1120 

1121 

1122 
1123 
1124 

1125 
1126 

1127 
1128 
1129 
1130 
1131 

1132 

1133 


Judiciary 606,607. 


Judiciary 610. 

Judiciary 612. 

Judiciary 611. 

Judiciary 613. 


Judiciary 614 

Judiciary 615,  617. 

Judiciary 618 


Judiciary 623 

Judiciary 619,  624.  625. 

Judiciary 628,  629 


1108        Judiciary. 


621,  622,  626, 

627 

Judiciary 646,  649 

Judiciary 648 

Judiciary 800* 

Judiciary 605,609.620. 

Judiciary 650-659 

Judiciary 660-663 

Judiciary 664 


Judiciary 665-667. 

Penal 1232 


Judiciary 596. . 

Penal 1235. 

Penal 1235. 

Penal 1235. 

Penal 1233. 

Judiciary 686.. 


Judiciary 720 

Judiciary 721,  722. , 

Judiciary 714.  715. , 

Judiciary 716 

Judiciary 718,719. 


Judiciary 681.  688-690, 

723 

Judiciary 682,683 


Commissioner  to  make  and  depodt 
ballots. 

Number  of  Jurors  to  be  drawn. 

Officers  to  attend  drawinf . 

Notice  of  drawing. 

Officers  attending  on  adjourned 
day.  * 

Jury  must  not  be  drawn  on  ad- 
journed day  unless  officers  at* 
tend. 

Mode  of  drawing  Jurors  in  New 
Yorlc. 

Drawing  where  term  consists  of 
parts. 

Commissioner  to  notify  Jurors. 

Commissioner  to  notify  Jurors. 

Proceedings  when  less  than  ma- 
jority of  persons  drawn  are 
notified. 

Drawing  of  additional  Jurors. 

Fine  for  non-attendance. 

Arrest  for  failure  to  attend. 

Jurors  for  district  courts. 

Sheriff's  jury. 

Remitting  and  enforcing  Jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and 
account  therefor. 

Corporation  counsel  to  prosecute. 

Penalty  for  physician  gnring  false 
certificate. 

Persons  required  to  furnish  In* 
formation. 

Bribery  of  officer  by  Juror. 

Officer  accepting  bribes. 

Penalty  for  concealing  offer  to 
take  bribe. 

False  swearing,  perjury. 

Qualification  of  Jurors  in  Kings 
county. 

Exemption  in  Kings  county. 

Bvidence  of  exemption. 

Jury  service. 

Jurors  excused. 

Return  by  clerk  after  adjourn- 
ment of  term. 

Selection  of  trial  Jurors. 
Commissioner  to  collect  fees  foi 
county. 


till.  This  section  Is  omitted  because  covered  by  Municipal  Court  act 
IL.  1902.  ch.  580,  section  233).— Ed. 

zx 


d  by  Google 


TABLE  2 


•1134 
1135 
1136 

1137 

1138 
1139 

1140 
1141 

1142 

1143 

1144 
1146 

1146 
1147 
1148 

1149 
1150 


Judldftry 800* 

Judiciary 691.  092. 

Judiciary 693.  694. 

Judiciary 695 


Judiciary 696.698. 

Judiciary 697 


Judidaiy 699.  700. 

Judiciary 701 


Judidary 702. 

Judiciary 703. 

Judidary 704. 

Judidary 705. 


Judidary 706,  709 

Judidary 710. 717,  725 , 

Judiciary 711 


Judidary 707.  712. 

Judidary 708.  713. 


Judidary 724 

Judidary 726 

Judiciary 727-729. 

Judidary 730.  731. 

Judidary 732-735. 

Judidary 736 


•1151         Judidary. 


1152 
1153 
1154 

1155 
1156 
1157 

1158 

1150 

1160 
1161 
1162 

1190pt. 
1192 

1193 
1194 
1195 


Penal. 
Fwial. 


1234. 
1234. 


Penal 1236.... 

Penal 1232 

Judiciary 684,  685. 


avU  Rights... 
CivURichts... 


12. 
14. 


Penal 375. 

Penal 377. 

Judidaiy 559. 


1196        Judidary 560. 


Expenses  of  commissioner. 

Selection  of  jurors. 

Commissioner  to  publish  notice 
of  list. 

Commissioner  to  prepare  list  and 
file  transcript. 

Supplemental  lists. 

Commissioner  to  make  and  deposit 
baUots. 

Officers  to  attend  drawing. 

Proceedings  preliminary  to  diaw- 
ing. 

Mode  of  drawing. 

Certificate  to  be  made  and  boxes 
sealed. 

Subsequent  drawings. 

Proceedings  when  first  box  ex- 
hausted. 

Commissioner  to  notify  Juror. 

Notification  of  Jurors. 

Commissioner  to  make  return  of 
Jurors  notified. 

Additional  Jurors. 

Jurors  In  certain  special  proceed- 
ings. 

Compensation  to  Judges  attending 
drawing. 

Pine  for  non-attendance. 

Arrest  for  non-attendance.    . 

Commissioner  to  notify  Jurors 
fined  to  appear . 

Commissioner  to  collect  Jury  fines. 

Fines  not  collected  to  be  docketed. 

Discharge  of  lien  created  by 
docket. 

Commissioner  omitting  name; 
felony. 

Commissioner's  wilful  neglect; 
misdemeanor. 

False  information:   misdemeanor. 

Physician  giving  false  certificate. 

Commissioner  to  report  and  pay 
over  money. 

Alien  not  entitled  to  special  Jury. 

Jurors  not  to  be  questioned  for 
verdicts. 

Penalty  when  Juror  takes  gift. 

Penalty  for  embracery. 

Fine  of  trial  Juror  for  non-attend- 
ance in  special  proceeding. 

Fine  for  neglect  or  misconduct  of 
officer  in  charge  of  Jury  from 
spedal  proceeding. 


1134.  This  section  is  omitted  because  superseded  by  L.  1912,  ch.  564, 
■ection  6. 

1151.  The  first  sentence  of  this  section  is  omitted  b^^cause  superseded  by 
tbm  last  amendment  of  the  section. — Ed, 
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Consolidated  Law 


Law 


flection 


1197 

1198 

1199 
1206 

1268 

1273  pt. 

1737 
1738 

1739 

1740 

1741 
1761 


Judiciary 

Judiciary 

JudiciarF 

Dom.    Relations 

Debtor  A  Cred'r 

Dom.  Relations 


561. 
563. 


Nottoe  of  fine  In  spedal  proceed- 


563,564. 
61 


Lleii. 
Lien. 

Lien. 

Lien. 


Lien 

Dom.  Relations 


150. 

51.. 

206. 
207. 

208. 

200. 

210. 
8... 


1781        Gen.  Corp. 


1782 
1783 


Gen.  Corp . , , . , 
Gen.  Corp 


90 

91 

92 


1784         Gen.  Corp. 

1785 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 


Gen.  Corp , . , . 
Gen.  Corp.... 
Gen.  Corp . . , . 
Gen.  Corp  • .  • . 


Gen.  Corp . 
Gen.  Corp . 
Gen.  Corp., 


Gen.  Corp. 
Gen.  Corp . 

Gen.  Corp . 
Gen.  Corp . 


100 

101 

102 

103 

104,  106. 


105. 

109. 

110. 

111. 
112. 

113. 
114. 


1796        Gen.  Corp 115. 


1797  Gen.  Corp 130. 

1798  Gen.  Corp 131. 

1799  Gen.  Corp 132. 

1800  OeiLCorD 133. 


^ [  return  of  delinquency  and 

fine  to  county  court.  . 

Collection  or  remisaion  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  banlmipt  from  judg- 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  Hen  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings thereupon. 

Judgment  in  action  to  foreclose 
lien  on  chattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul- 
tery. 

Action  against  officers  of  corpo- 
ration for  misconduct. 

Whn  may  brin«  such  an  action, 

VisitatOiial  power  over  corpora- 
tion. 

Action  by  Judgment- creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  re- 
ceiver. 

Powers  and  duties  of  temporaiy 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  officen 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  dlieclors  and  stock- 
holders. 

Construction  of  provision  relatinn 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney -general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  tot  leafe  to 
commence  action. 

Jury  trial 


xjdl 


d  by  Google 


TABLB  2 


1802 
1603 
1804 

1805 
180e 

1807 
1808 


Gen.  Corp . 
Ciea.  Corp. 
Gen.  Corp . 

Gen.  Corp. 
Gen.  Corp. 

Gen.  Corp. 
Gen.  Corp . 


1809 pt.   Gen.  Corp. 

1810 
1811 

1813  pt. 
1813  pt. 
1843 

1850 

1868 

1900 

1910 
1011 

1912 
1042 
1944 
1066  pt. 

1967 

1968 

2149 

2160 
2151 
2162 

2158 

2154 

2156 

2166 

1167 


Gen.  Corp . 
Geo.  Corp . 

Gen.  Corp 

Gen.  Corp 

I>eced.  Estate.. 

Deoed.  EsUte.. 

Deoed.  Estate.. 

Pera,  Property. 

Pers.  Property. 
Gen.  Business. , 

Pers.  Property. 
Debtor  A  cred'r 
Debtor  A  Cred'r 
County 

County 

County 

Debtor  A  Cred'r 

Debtor  A  Cred'r 
Debtor  &  Cred'r 
Debtor  *  Cred'r 

Debtor  4  Cred'r 

Debtor  4  Cred'r 

Debtor  4  Cred'r 

Debtor  4  Cred'r 


136 
136 
300. 

301. 
302., 

306.. 
304  . 

305. 

306. 
307,. 

306. 
309. 
101. 

102. 

28.. 

41.. 


Judgment, 
trporatlons     excepted 
from  certain  provisions. 

Testimony  of  officers  and  agents. 

Injunction  suyins  action  In  cer- 
tain cases. 

Proving  claims  of  creditors. 

Action  by  attorney  •general  against 
corporations  or  omcers. 

Requisites  of  injunction  in  certain 


41.. 
375. 


41 

230»231. 
232.  233. 
201 


201. 

201. 

50.. 

51.. 
52.. 

53.. 


54. 
55. 
56. 
57. 


Debtor  &  Ored'r  58 


xzUi 


Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

officer  of  corporation. 
Application  of  last  three  sections. 
Misnomer  not  available, 
liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability    of    heirs   and    devisees 

where  will  provides  for  debts. 
Action  by  child  bom  aiier  making 

a  will  or  by  subscribing  witness. 
Rights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
Transfer  of   cause  of  action  for 

usury. 
Assignment  of  Judgment. 
Compositions  by  Joint  debtors. 
Compositions  by  Joint  debtors. 
Dlstnct  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's   discharge;    who   may 

be  discharged. 
Insolvent's  discbarge:  application. 
Insolvent's  discharge;  petition. 
Insolvent's  discharge;  consent  of 

creditors. 
Insolvent's  discharge;  consent  of 

representative  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnership. 
Insolvent's    discharge:    effect,    of 

consent  where  petitioner  is  joini 

debtor. 
Insolvent's  discharge;  consent  of 
.  purchaser  of  debt. 
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21^        Debtor  A  Cred'r  59 Insolvent's  discharge!  oonsentinc 

creditor  must  rellnqulfili  se- 
curity. 

2169        Debtor  A  Cred'r  60 Insolvent's     discharge;     penalty 

when  creditor  swears  falsely. 

2160  Debtor  A  Cred'r  61 Insolvent's  discharse;  affidavit  ol 

consenting  creditor. 

2161  Debtor  it  Cred'r  62 Insolvent's    discharge;     non-reei- 

dent  creditor  to  annex  accounts. 

2162  Debtor  A  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause. 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  &  Cred'r  67 Insolvent's  discharge;  bearing. 

2167  Debtor  &  Cred'r  68 Insolvents      discharge;     putting 

cause  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge;  ffiing  speci- 

fications and  demanding  jury 
trial. 

2169  -  Debtor  &  Cred'r  70 Insolvent's    discharge;    opposing 

creditor  to  file  proofs. 

2170  Debtor  A  Cred'r  71 Insolvent's  discharge;  proceedings 

if  jurors  do  not  agree. 

2171  Debtor  A  Cred'r  72 Insolvent's     discharge;    non-resi- 

dent wife. 

2172  Debtor  &  Cred'r  73 Insolvent's    discharge;    examina- 

tion of  insolvent. 

2173  Debtor  A  Cred'r  74 Insolvent's  discharge;  discharge. 

2174  Deotor  A  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  &  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  &  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  Debtor  A  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  A  Cred'r  80 Insolvent's    discharge;    order    to 

show  cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  A  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  A  Cred'r  82 Insolvent's    discharge;    recording 

papers. 

2182  Debtor  A  Cred'r  83 Insolvent's    discharge;    effect    of 

discbarge. 

9183  Debtor  &  Cred'r  84 Insolvent's    discharge;    effect    of 

discharge. 

9184  Debtor  &  Cred'r  85 Insolvent's    discharge;    effect    of 

discharge. 

2185  Debtor  &  Cred'r  86 Insolvent's      discharge;      release 

from  imprisonment. 

2186  Debtor  &  Cred'r  87 Insolvent's    discharge;    void    dis- 

charcc6 

nS7        Debtor  A  Cred'r  88 Insolvent's   dlschargej    invalidity 

may  be  proved. 
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Subject 


Law 


Sectloa 


2188  Debtor  A  Cred*r  lOO...* Insolyent's  exemption;  who  may 

be  exempted. 

2189  Debtor  &  Cted'r  101 Insoivent's  exemption;  petition. 

2100        Debtor  &  Cred'r  102 Insolvent's   exemption:    petition* 

er's  schedule. 

2191  Debtor  St  Cred*r  103 Insolvent's    exemption ;    petition- 

er's affidavit. 

2192  Debtor  &  Cred'r  104 Insolvent's   exemption;   order  to 

show  cause. 

2193  Debtor  ft  Cred'r  105 Insolvent's  exemption;  hearins. 

2194  Debtor  ft  Cred'r  106 Insolvent's     exemption;     assign- 

ment. 

2195  Debtor  ft  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  ft  Cred'r  108 Insolvent's  exemption;  recording 

papers. 

2197  Debtor  ft  Cred'r  109 Insoivent's  exemption;  release. 

2198  Debtor  ft  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  afTected. 

2199  D^tor  ft  Cred'r  111 Insolvent's  exemption;  void  dis- 

charge. 

2200  Debtor  ft  Cred'r  120 Judgment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  ft  Cred'r  121 Judgment  debtor's  discharge;  ap« 

plication. 

2202  Debtor  ft  Cred'r  122 Judgment      debtor's      discharge^ 

petition. 

2203  Debtor  ft  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  ft  Cred'r  124 Judgment  debtor's  discharge;  affi- 

davit of  petitioner. 

2205  Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  be 
made. 

2207  Debtor  ft  Cred'r  127.... Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

2208  Debtor  ft  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  ft  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  ft  Cred'r  130 Judgment      debtor's      discharge; 

Srooeedings  on  adjournment. 
_     gment  debtor's  discharge;  as- 
signment. 

2212        Debtor  ft  Cred'r  132 Judgment      debtor's  discharge; 

discharge. 

1213        Debtor  ft  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  Debtor  ft  Cred'r  134 Judgment      debtor's      discharge; 

new  execution.  , 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      dischargff; 

trustee 

2216  Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
apply  for  discharge. 

2217  Debtor  ft  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  applj. 
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2218        I>ebtor  A  Cred'r  138. 


2219 

Prison.... 

....  800 

2220 

Priaon.... 

....  801 

2221 

Prison.... 

....  802 

2222 

Prison.... 

....  883. 

2223 

Prison.... 

....  804. 

8224 

PriBOB.... 

....  805. 

8825 

Prison. . . . 

....  800, 

2286 

....  807 

8227 

Prison.... 

....  808. 

8230 

2266 
2267 
2268 
2260 

2270 
2271 
2272 
2273 
2274 

2878 
8878 
8877 
2278 


Prison 800. 

Prison 400. 


Prison 401. 

Judidary 754. 

Judiciaij 755. 

Judldaiy 756. 

Judiciary......  757. 


Judiciary 758 

Judiciary 757 

Judiciary 750 

Judiciary 760-762. 

Judiciary 763 


Judiciary 764. 

Judiciary 765. 

Judicbry......  760. 

Judiciary 767. 


Judffmsnt  debtor's  discharcb} 
discharge  of  debtors  to  state  or 
United  states. 

Care  of  prisoner's  property;  ap- 
plication. 

Care  of  prisoner's  pr<^perty;  who 
may  apply. 

Care  Of  prisoner's  property:  ored* 
iter  must  relinquish  security. 

Care  of  prisoner's  property:  peti- 
tion. 

Care  of  prisoner's  property;  copy 
of  sentence  and  affioavit. 

Care  of  prisoner's  property;  pro- 
ceedings on  presentation  of 
papers. 

Care  of  prisoner's  property;  pro- 
ceedings on  return  of  order. 

Cars  of  prisoner's  property;  order 
appointing  trustee. 

Care  of  prisoner's  property;  re- 
moval of  trustee. 

Care  of  prisoner's  property;  dis- 
tribution of  property. 

Care  of  prisoner's  property;  prop- 
erty to  be  deiiverea  to  prisoner 
on  dtgcharjft. 

Care  of  prisoner's  property;  ap- 
pUcatlon  of  article. 

Contempt  proceedings;  applica* 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
without  notice. 

Contempt  proceedings;  order  to 
show  cause  or  warrant  to  at- 
tach. 

Contempt  proceedings;  notice  to 
delinquent  officer. 

Contempt  proceedings;  orders 
granted  out  of  court. 

Contempt  proceedings;  contempt 
before  referee. 

Contempt  proceedings;  effect  of 
order  and  warrant. 

Contempt  proceedings;  affidavit 
and  warrant  to  be  served  on 
accused 

Contempt' proceedings;  undertak. 
ing. 

Contempt  proceedings;  execution 
of  warrant. 

Contempt  proceedings;  undertak- 
ing for  discharge. 

Contempt  proceedings;  tiabeaa 
corpus. 


xxvi 
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CommoujuamD  Lam 


lAW 


JUdtetaiy T8t. ^CooUtopt  pXQoeedliMP;  sheriff  to 

file  •odertaUns. 
JiidlclU7« 709 ConUnipt  proceedlnci;  Intertoift' 

tories. 
il        Jiididtry 770. .  • Contempt  prooeedlngt)  final  order 

directins  punishment. 
Jitdklai7....4.  771* 4 « «  Contraipt    prooeedincs;    ptiJilsh« 

menft   on   return   of      habeas 

Judkuty 772 •  Oootetnpt    prooeedlnss;    punish- 
ment on  return  of  order    to 
•  sbdMur  cause* 

ludklary. .  •  • . .  773. Contempt  proceedings;    amount 

of  fine. 

hxSkUaj 774.. :.*••••  Oonfttmpt  preoeedlacs;  length  of 

impilsonnient. 

JiMttdary......  776 Gaatebipt  pveoeedinge;  release  of 

offender. 

Judldary 776 Oontempt  proceedings;  Indlctmeat 

of  offender. 

Judldaij 777 Contempt   proceedings;   proceed* 

ings  when  accused  does  not  ap« 
ptat.     . 

Jlidtciecy 77S Contempt    proceedings;    prosecu- 
tion of  undertaking. 
t280        Jndidaiy •  779 Contempt    proceedings:    prosecu- 
tion of  undertaking  in  name  of 
people. 

JudictezT......  789. ••••••••  Oontempt  prooeedingB;  sheriff  lia- 
ble for  taking  insufficient  sure- 
ties. 

JfldlduT 781 Contempt  proceedings;  miscon- 
duct at  trial  term. 

IndldMy 790 Collection   of   fine;    schedule   of 

flnet  Imposed. 

Aidklerj 791 Collection  of  fine;  warrant. 

Judldary 79X..  •••••••  Collection  *  of  fine;  warrant  when 

delinquent      n6»-ieildent.     of 
county. 

Aidlclaiy....**  799, Collection  of  fine;  execution  of 

warrant. 

Indielaiy 798 Collection  of  fine;  return  of  war- 
rant. 

Jodldazy. ,  •  • .  •  794 Collection  of  fine;  proceedings  if 

fine  not  colleoied. 

8899        Judiciary.....*  796. Collection    of   fine:    contents    of 

schedule  annexed  to  warrant. 

Judldsfy. 799 OollteCion   of    fine;    liability    of 

dieilff  for  omission  of  duty. 

Jadldaiy 797 Collection  of   fine;   special  pro- 

Tlslotts  for  ooUection, 

8411        Oen.  Corp 00 Change  of  name;  by  corporation. 

8418  pt.  Qea.Corp.....  01 Change  of  name;  contents  of  petl« 

tion. 

8il8  9L  OeiL€orp.«».»  03 Change  of  oame;  notiet  of  pm» 

entatlon  of  petitioo- 
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Section 
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^3414 
«8415 
8416  . 

*S417 

8419 
2420 

8481 


8488 


CevBlr........ 


Q«n.  Oarp« 


Countjr..*. 
Sxecutivft. 
Judiciary. . 
Qbxl  Oorp* 


65«.«. 


oC  oaiMi'arte 


Cbumicp  of 
effect 


to 


84 


Cbam»  of  D»m«i«tliAitutl<»  af 
new  name  in  pending  action. 

Qbangtt  of  name;  tepbrfs  of  nam«i 


Gen.  Corp. 


170..... 
i71rl73. 


2424 

Gen.  Corp..... 

2425 

GeiLCorp..... 

4480 

Gen-Oorp..... 

M27 

QMLOotp 

2428 

Gen.  Corp 

2420 

Gen.  Corp ..;.. 

2430 

Gen.GQfp.«..« 

2431 

QMkflorp...^* 

2431-a 

Gen.' Corp...,. 

2431-b 

Gen.  Corp.'.... 

2471-a 

PubUftOflcm.* 

1T6. 178.  lai, 
162,1^... 

wt... 

X80.. .....:. 

18frrl87 

18aU9 

180 

lftl»  192.  194. 
198......... 

177»195 


yotantary  difflfteltai  of  _„ 

tion;  grounds  for  petitton. 
Voluntary  dissolution  of  corpora- 

Usmi  PetUlqi)  dvh«L  4irectdnt!«r 

trustees  divided. 
VjQtUimary  dissoiutiai  bf  oorMn- 

tton;  contents  of  petition. 
V<^tumary  disaolutmn  of  coipBca- 

tlon;  affidavit  to  be  annexed. 

Vjotuntary  dissolution  of  corpora- 
tion: presemaUoa  itf  petMboa, 
temporary  receiver. 

Voluntary  dissolution  of  corpora* 
ttOK  ord^.  t^  fa*  puMishedT 

Voluntary  dissolution  or 


^  tkms  service  pf  ot&tA 
roll"" —  jf    .  .. 


corpora 


ira' 


Voluntary  dissolution  of  corpora^ 

tion;  hearing. 
VpJimtary  dlssrittkm.of  coiptm^ 

tion;  papers.^ 
Voluntary  dissolution  of  corpora- 

tifXi:  appUcatioft  tkir  Snal  M^. 
Voluntary  dissolution  of  corpora 

.tUiw  final  pr^ar.     .  r  .  ; 

Voluntary  dissolution  of  oorpora- 

tkMC  certain  ^afei  aifd  tra&ltta 


868. 

ao.. 


ypw.  .     - 

Voluntary  dissolution  of  corpora- 

tion;   certain  corporations  ex- 

Voluniar'y  dissolution  of  corpora- 
^  tkin:  comniisBions  i}f  reoei  w.  .^ 
Voluntary  dissolution  of  corpora- 
.  ttore  flnal.  acettintlrUr.  r 

Delivery    of    public    books    and 
PftPers.  \    \         (.'     .- 


2414.  Only' partly  repealed.  This  section  Mab  araendid  bjr  «<A  amettdttc 
Code  of  Civil  vvooediira  generally.     See  present  section  2414. 

8415.  It  w^s  only  intended  ta  Eepeai  this  section  as  tavdt  H  relatM  lo 
change  of  name  of  corporations.  See  present  section  as  amended  by  act 
amending  the  Cede  of  Civil  Proee4ure  generally.  ^     ' 

8417.  Part  of  Ihls  section  was  not  expressly  repealed  bv  the  OonMIdated 
La'ws  but  was  made  a  portion  of  County  Law,  section  161.  subd.  7. 
Aff^q^Wirdir'lli*  wbola  fectlon  was  expressly  Mpealed  by  1$.  IfW^liiwliW. 
—Ed  '■"' 
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2529 

Ju4l«Uqr,,o,t 

2011 
2028 

SSSlSStl^:: 

2033 

2034  pt 

Z>eeedentlS«t,, 

MOOpt. 

Decedent  Ksl.f 

2004 

Z>eoedent£Bt., 

2TIO 

©ecttfcnIJW.. 

STM 

Decedent  Est.. 

2739 

Pf«ed«m*»8<., 

2733  pt 

pSSSl^" 

m 

mdt^^l 

4W«  4  •  I  f  f  f  1 1 

«....: 

m 

47 

44 

4«. : 


At)o»ney.wlio  If j|«witate*»  fothec 
rnWWted  from  pruo 


WnatwiUs  may  be  proved. ' 
Vf^ldity  of  DUXShA»  nutwitUMand- 
fng  devioe. 

rd.  Qt  wVi»  In  flopnty  o|«K'8 


3285  Coanty..,,^,,, 

8296  Pablle  Officex^. 

3280  Public  OmoBiii,, 

3200  E<ecut{vo,.^.e 

3201  fnl^UcOmcfi^, 
8S06  8t»taFto4no9., 

8303  Jadldftfy.,,,., 

3300  a«t  Corp 

J«i|U-8tli.  Aas'n 

3301  OciwCQip...,- 

8302  Qen.  Cbrp  ...'•.' 

8303  den.  Ooirp.V... 
8804  Oefti  0^i|p.py,, 
3309  C«||,Opt|l,»,,. 
3300  dOllf  Al9««,M 


830r        Ci|l.q^«^.*  W., 


>sii 


County  derk's  index  of  reopi^Sed 
Action  against  husband  for  debts 
VaU(Uty  andeftect  of  testameptvy 

Recordmc  ivlll  found  In  another 
ntMa  or  poupinri  ^ 

Autnenticatlon  ox  papers  from  an- 
Qtber  9tatii  or  POtuUJty. 

PU^^WTK  Of  peraoaal  property 

Advancements  of  personal  estates. 
f^9(0tM  o(  manied  votnen. 
Fees  pf  clerks  and  pfl^^ers. 
Pees  of  public  officers. 
"  pet  pf  nubUp  offlisai*.. 
eric  of  court  of  appeals  must  IM> 

County  clerks  must  account  foi 

feff. 
Accounting  for  fees  generally. 
F^tor  ado^nlatertiK  certam  olB- 

cnl  oaths  prohibited. 
CQrtetn  iioarches  ordered  by  state 

oQ^ec^  to  be  m'ataitous. 
AOowance  of  additional  fees  an'd 

expenses. 
.CqippiroUer  to  audii  and  psty  cer> 

tain  fees  and  charges. 
Clerk's  fees  upon  naturalization* 
^1^  Of  corporate  and  Jalnt-stock 

AMciatlon      real      property; 

method. 
M§ .  Of  coipocate  i«al  propeny; 

Bale  of  corporate  real  property; 
^nflog- 
ie  of  corporate  real  property; 

i  of  corporate  real  property; 

,im¥  ven  t .  cQrporasioiis. 

t«.  Of  .corporate  real  property; 
^  senrice  of  uotices. 
M«  of  corporate  real  propeny: 

practice  in  cases  not  provided 
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Sulijeel 


339» 
3400 

ass 

Lien 

3401 

Ilea 

f!U 

!iS: 

3404 

lien 

8405 

Ltan. 

3406 

Ltan 

3407 

Llea 

3408 
3409 
3410 

Liea 
Uen. 
Liea 

3411 

Lien 

3412 

Iien< 

3413 

lien. 

3414 

Uen. 

3415 

Uen. 

3416 

Uen 

3417 

3418 

Uen. 
Uen. 

3410 


40 Mecbanfcs*  liens;  oonstnictlon. 

41. Mechanics'  liens;  enforcement. 

43 Medianics'  liens:    enforcement  of 

lien  for  public  improvement. 

43.  •••«••.  4.  Mechanics'  liens;  action  In  court 
of  record. 

44 • .  •  Mechanics'  liens;  parties. 

45 Mechanics'  liens;  equities  to  be  de- 
termined. 

46.  •• Mechanics  Hens    action  In  court 

not  of  record. 

47 .•••  Mechanics'  liens;  aenrtce  of  sum- 
mons. 

48 Mectianics'   liens;  aoswer;  Juds- 

ment  by  default. 

40 Mechanics'  liens;  trial  and  Judg- 
ment. 

50 Mechanics*  liens;  execution^ 


51 Mechanic^  liens;  appeals. 

^lechanics'   liens;   icanscripts   of 
Judgments. 


62 Mechanics'   liens; 


Uen. 


*3410(biB)Uen«. 
3420        Uen.. 


3421 
3422 

3423 

3424 


Uen. 
Uen. 

Uen. 

Uen. 


3425  Uen. 

3426  Uen. 

3427  Uen. 
8428  Uen. 


58 Mechanics*  liens;  costs  and  dis- 

bursements. 

54 Mechanics'  liens;  Judgment  In  case 

,,of  failure  to  establish  lien. 
55 Mechanics'   liens;  payment   Into 

court; 
56. Mechanics'  Hens;  preference  over 

contractors. 
57. . .  < Meclxanics'  liens;  terms  of  Judf« 

ment. 
58 Mechanics*  liens;  Judgment  for  de- 

flcifincv 

59 Mechanic^  Uens;  vacating  Uen. 

60 Mechanics'    liens;    Judgment    in 

action  on  account  of  pubUc  fm- 

provement. 
61 Mechanics'    Hens;    Judgment    In 

action  to  foreclose  Uen  on  pn^ 

erty  of  railroad. 

85. Uen  on  vesesl;  enforoement. 

86 •  Uen  on   vessel;  application   for 

warrant. 

87 Uen  on  vessel;  undertaking. 

88 ••••  Uen  on  vessel;  execuMon  of  war- 
rant. 
88 Uen  on  vesseri  older  to  abow 

cause. 
90 Uen  on  vessel;  notice  to  be  pub- 
lished and  served. 

01 Uen  on  vessel;  trial. 

92 Uen  on  vessel;  order  of  sale. 

93 Uen  on  vessel;  aisle  and  proceeds. 

94 Uen  on  vessel;  ni»tl66  of  distlri- 

bution. 


8418;  U  1897^  iSu  419,  wbleh  added  titles  TH  and  iV  to  the  dod«.  ended 
^^-1 8419  and  besan  title  IV  with  8  gectlon  8419.^— £i». 


8418;  U  1897. 1 
taldtittolUWItll 
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3429         lien 95 Lien  on  veapel;  Hens  for  whfch  no 

warrants  are  issued. 
343G         Lien 96 Lien  on  vessel;  contested  claims. 

3431  Lien 97 Lien  on  vessel;  trial  of  issues  and 

appeal. 

3432  Lien 98 Lien    on    vessel;    distribution    of 

proceeds. 

3433  lien 99 Lien  on  vessei;  pajmieiit  of  un- 

contested claims. 

3434  Uen 100 Lien    on    vessei;   distribution    of 

surplus. 

3435  Lien 101...... ...  Lien   on    vessel:    application    for 

discharge  of  warrant. 

3436  Lien 102 Lien   on    vessei;   undertaking   to 

accompany  application. 

3437  Lien 108 Lien  on  vessel;  discharge  of  war- 

rant. 

3438  Lien 104 Lien  on  vessel;  action  on  under 

taking. 

3439  Lien 1^ Lien  on  vessel;  costs  of  proceed' 

ings. 

3440  lien 106 Lien  on  vessel :  sheriff  must  return 

warrant. 

3441  Uma 107 Lien  on  vessel;  discharge  of  lieo 

befora  Jmuo  of  waixuit 

szsi 
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TABLE  d 

(Prepared  by  the  Board  of  Statutory  Co-uoUdat'on,  with  notes  by  editors  of 
Parsotis'  OodcJ 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PKOCEDUKK  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  Qourt  funds  to  give  bonds  and 

pay  interest. 
769  pU  45 I>epositorle3.  of  oourt  funds  to  loeep  books  ol 

account. 

CIVIL  RIOHTS  LAW 

IS  90 Imprisoiunent  for  costs. 

10  21 Imprisonment  for  nonpayment  of  money  on 

•  Judgroent  or  contract.  . 

119  . .  22.  * . .  f  .«•  *  •  Pnviie^.  of  oflicers  and  prisoners  from  arrest 

648  23 Arrest  in  civil  proceeding. 

565  24 Priviiei^  #om  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest., 

863  25.  26 Certain  arrests  void. 

864  26 Liability  of  sheriff  for  making  arrest  of  exem^it 

person. 

1 190  pt.  12 Allen  not  entitled  to  special  Jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 
1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge:  stenographers'  compensation. 

89  pt.  170(a) Six*cial  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) County  jails. 

182  195 ProreedingB  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law.  section  169  instead  of  section  170. 
fb)  See  also  .section  183  of  County  I*iw. — Ed. 
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Section 


Subject 


1S6 

186 
187 
188 

189 

856  pt. 

358  pt. 

744  pt. 

Ml  pi. 

1966  »k 

1967 

1968 
2414  pt. 

9il7pt» 
3285 


1268 

1942 
1944 

2149-2187 
218S-21O0 

2300-2218 


1859 

iMi 

2611 
2628 
2633  . 


2694 
2708 


Ids Duties  of   former   sheriff   tvhen   new   sheriff 

assumes  o^pe. 
1$6.». ••>•»«  l^ormer  sberiD  to  execute  instrumeni  of  <le<* 

195 former  sheriff  to  execute  certain  process. 

195 Return  of  new  sheriff  to  certain  orders. 

195 ..  «^ .,.,., ,  yrocgedlB^s .  aq  (V^ept  or  refusal  of  former 

195. .  •  • » 4  • . .  Person  petforMincr  duties  of  sheriff.    * 

12 SupenrisDTi  ta  furnish  library  for  judges. of 

court  of  appeals. 
269. ««.««•«•  fizponse  of  lAibUcatioa  of  4erms  of  apf}i3ity 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  be  paid  by 

^   _  county. 
240 *  Fbetf  ctf^ODfiAfy  clerks  for  certain  papers  fur« 

nished. 
I6I4. .......  Gounty  clerk  to  make  certain  searches. and 

transcripts. 
89&....<.«t<  District  attorney  to  bring  action  oa  oerlain 

forfeited  recognizances. 

201 District  attorney  to  pay  OTsr  certain  moneys 

.  «oUected. 
291  •  J . .  • « 4 «  k  District  attorney  to  render  certain  account. 

161 County  o^ks  must  record  changes  in  Corpora- 

^  tlon  ii»m^. 
|61«. •««••••  County  decks  must  report  names  changed. 
161. County  clerks  must  account  for  fees. 

DEBTOt(  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  Judgment. 

230,  231  Compositions  by  Joint  debtors. 

232,  23^.,.t,^Gim9(tekUoi^  by  ioiat  debtors. 
50-88. ..... .  nWCTAr^  (rt^Wsofvetlt  from  his  debts. 

Id0u411i.;<.  .'BHetoptilm  fr«m  arrest  or  dftcharge  frofd  An- 
prisonment  of  insolvent  debtor. 

120-138 Discharge     of    imprisoned     Judgment-debtor 

,  .       .     ,  ^frqm.  imprisonment,  . 

DBCEDENT  ESTATE  LAW 

101 Lhlbllity  of  heirs  and  derti^  for  debt  of  do* 

1<^. .....:..  HAmlltydf  Heirs  and  derlsees  where  will  pro- 

.  vides  fbr  debts. 
2S Action  by  child  born  after  making  of  will,  or 

by  stibscHhtng  witness. 

2!>'^ Whit  wills  may  be  proved. 

46 VUidfty  Of  purchase  notwithstanding  devise. 

4| »  Kecord  of  wills  in  county  clerk's  office. 

45 County  rlerk's  index  of  recorded  wills. 

103 Action  agnlnst  husband  for  debts  of  deceased 

*    '  wife. 

47. ...,..,. .  Validity  and  effect  of  testamentary  dispositions. 
44.4...:....  Recording    wHl    found    in  Another   state    01 

Countir. 
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2704  45 Authentication  of  i>apers  from  another  state  or 

country. 

2732  98 Distribution  of  personal  property  of  decedent* 

2733  pt.  09 Advanceflients  of  perwnal  estatei. 

2734  100 Estates  of  roanied  women. 

DOMESTIC  RELATIONS  LAW 

450  pt.  51 Married  woman's  property. 

1206  51 Judgment  for  or  against  manied  woman. 

1273  pt.  51 Confession  of  Judgment  by  married  woman. 

1761  8 Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

54  pt.  29 Record  of  terms  of  Judges  of  courts  of  record. 

57  pt.  30 Ck>pies  of  amendments  to  rules  for  admlasloB  of 

attorneys. 

JII2  pt,  31 Copyright  of  reports  of  oourtof  appeals. 

as  32 Distribution  of  reports  of  court  ofappeals. 

^26  pt.           33 Publication  of  appointment  of  terms  of  appel- 
late division. 
C33  pt.           38 Publication  of  appointment  of  terms  of  su- 
preme court. 

249  pt .  ?1,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appeltote  dlvi' 
ston  reports.  i 

0417  pt*  44 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

^290  M Certain  searches  ordered  by  sUte  officers  to  bt 

gratuitous. 


•911 


432  pt. 

716  pt 
^761 

\782 
1783 
1734 
1735 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  BUSINESS  LAW 
375 Transfer  of  cause  of  action  forufuijr* 

OBNERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  ooiporation  fbr  mis* 

condua. 

91 Who  may  bring  such  an  action. 

92 Vlsitatonal  power  over  corporation. 

100 Action  by  Judgment-creditor  fbr  sequestfatkm* 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  partiea 

110 Separate   action   against   officers   and   stodB* 

holders. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  Judgnenl. 

118 Recovery  of  stock  subscrlptlona. 
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17M  114 UabiUty  of  directors  and  stockholdera. 

1786  115 Coiutructioa  of  provisions  relating  to  dissolu- 

tion and  enforcement  of  iiat>iUty. 

1797  130 Action  by  attorney-general  to  annul  corpora- 

tion when  l^iislature  directs. 

17B6  181 Action  by  attorney-general  to  annul  corpora- 

tion by  leave  of  court. 

1790  189 Notice  of  application  for  leave  to  commence 

action. 

180O  133  ....  Jury  trial. 

ISOl  184 Injunction  and  receiver  in  final  judgment. 

laoa  185 Temporary  injunction. 

1803  136 :  Filing  and  publishing  judgment. 

1804  800 Certain   corporations   excepted    ft-om  certain 

provisions. 

1805  801 Testimony  of  officers  and  agents. 

1806  302 Injunction  staying  action  in  certain  cases. 

1807  803 Proviog  dainai  of  creditors. 

1808  804 Action  by  attorney-general  against  corpora* 

tions  or  officers. 

1809  pt.  305 Requisites  of  injunction  in  certain  cases. 

1810  806 Appointment  of  receivers. 

1811  807 Judicial  suspension  or  removal  of  officer  of  cor- 

poration. 

1812  pt.  308 Application  of  last  three  sections. 

1813  pt.  309 Misnomer  not  available. 

2411  60 Change  of  name;  by  corporation. 

2412  pt.  61 Change  of  name;  contents  of  petition. 

2113  pt.  62 CSnnge  of  name;  notice  of  presentation  of  peti- 

tion. 

2414  pt.  63 Change  of  name;  order  changing  name. 

2415  64 Change  of  name;  when  to  take  effect. 

2416  65 Change  of  name;  substitution  of  new  name  in 

pending  action. 

2419  170 Voluntarv  dissolution  of  corporation;  grounds 

fbr  petition. 

2420  171-173 Voluntary  diasolotion  of  corponttion;  petition; 

when  directors  or  trustees  divided. 

2421  174 Voluntary  dinolution  of  corporation;  contents 

of  petition. 

2422  175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 
24S8  176,  178.  181, 

182,  184. . .  Voluntary  dlssoltttion  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

2424  170 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

2425  180 Voluntary  dissolution  of  corporation;  service  of 

order. 

3426  185-187 Voluntary  dlesolutlon  of  corporation;  hearing. 

3427  188,  189 Voluntary  dissolution  of  corporation;  papers. 

190 Vohtntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191, 192,  194.  Voluntary    dissolution    of   corporation;    final 

order. 
1961 VoiunUry  dissolution  of  corporation;  certaia 

sales  and  transfers  void. 
127*  196 Voluntary  dlasohition  of  cocponatkm;  certain 

corporations  excepted. 
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2431-ft  i77 VduntAry  dfesolutlon  of  oorpbratlon;  commis- 

sions of  receiver.  •  • 

2431-b  968 Voluntary  dissolution  of  corporation;  final  AC- 

oountini;.  -    .* 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3S91  71 Sale  of  corporate  real  property*  petition. 

3392  72 Sale  of  corporate  real  property:  nearin«. 

8893  72,  73. . ; Sale  of  corporate  real  property?  order  of  sitfef.'  • 

3394  74 Sale  of  coft>orat^  real  property;  insolvent  cor- 

porations. -   "'•' 

3395  75 Sale   of  corporate-  real  -  property;   serviof  of 

notices, 
339^  79 Sale  of  corporate  real  property;  practice  In 

cases  not  provided  for. 
3307  330 Sale  of  corporate  real  properlj^;  time  title  talce^ 

effect. 

JO|NT>9T0CK  ASSOCIATION  LAW 
3390  pt.  8 Sale  of  real  property  of  Joint-stock  assodatiotL 

JUDICIARY  LAW  '*' 

8  8.. •••.•.•..  Courts  of  record. 

3  8 Courts  not  of  record. 

5  4. Sittings  of  courts  to  he  puhlio.  ^-4 

0  5 Sitting  of  courts  on  Sunday. 

8  T50 Punianment  for  criminal  contamptfr  .     . 

9  7A1 Punishment  for  eriminal  contempts        -'r.  .   ^' 

Itt  761 . , Contempts  in  view  of  court. 

11  752 Commitment  for  criminal  contempts. 

12  754 * . .  Punishaient  for  eivil  contemptA  i.i-: 

14  758 Contempts  punishable  clvJUy.    -  ;  (i- 

17  93,  94  (a). . . .  AppeUate  diTisioii ;  rules  of  pmstloe.  . 

18  52p  95 Publication  of  rules. 

19  154,193 Pdntin?  court  ciLlendan.    .   •    •  » 

21  87 Destruction  of  certain  papers. 

27  pt.  28,  158,  194..  Court  smIs. 

30  29(b) Court  aeala. 

■84  pt.  7,  584,  540.. .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

8ft  6 Adjournment  of  terms. 

38(c)  8 Place  of  holding  term. 

39  pt.(d^       8 Filing  appointment  .of  tsm.      r 

40  -   9^. ;...  Place  of  holdteg  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedune  reading,  *»tb4 
convention  shall  have  power  to  appoint  and  remove  a  reporter,"  Is  omitted 
as  covered  by  Judiciary  I^w,  section  6o.  The  portion  of  section  17  relating 
to  seals  has  Ijeen  omitted  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  828,  which  Continues  the  seals  of  all  courts  of  record,  and  secHbn 
329,  which  provides  for  replacing  seals  when  lost  or  destroyed.  ^  ■*^ 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been: 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Law, 
section  »45.  '  ••  •  • 

(c)  Section  38  of  the  Code  of  C^vll  Procedure  has  not  been  expressly  re- 
pealed by  the  Judldary  Law,  but  has  been  embodied  in  ths  Judiciary  m»^ 

Mj  Peof  l«i !»  of  the  Code  of  Civil  Pfocediirs  Is  only  psirtl^  repeated  bvMi* 
Judiciary  Jaw  but  the^^to  section  has  been  embodied  in  Judiciary  Law, 
section  8, — Ed. 
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4 1  pt.  10 ,.,,,,.,, ,  AdJounjment  pf  actual  sessipp, 

42  U H0|4nie:  court  |&  New  Yevk, 

43  12 , . . .  C^angln^  place  p/  court  outside  New  York. 

64  i$t  92 Judge  not  to  ac(  in  oertain  cases. 

47  W Judge  iniiat  not  be  intere9ied  |n  costs. 

48  16 ,  Judge  nQt  disquaUfied  beeause  a  taxpayer. 

49  17,  21,  471...  Juq^e  prohibited  from  practicing. 

50  18,  <474 Practice  by  judge  or  his  partper. 

51  fa>  19 Judge  prohibited  from  tajiinff  certain  fees. 

51  pt.  23 . , Certificate  pf  judge's  a«e  and  |per vice. 

56  58,     66,     88* 

4QQ-^f^5, 4($7  SxamlnatiQn  ai^d  admM<)l^  of  attorneys, 

57  pt.  53 Rules  for  ad  mU^ien. 

08  53 tlxenjptions  of  ^aduates  of  law  school*. 

o#  264,  466 Aitqrney's  oath  an^  c^rtmcate. 

60  Pt.  170 Attorneys  residing  in  adjoining  states. 

61  250 Clerks  not  to  practice. 

62  473 ... , Court  qffloers  not  to  practkse. 

66  474,  475 Compensation  pf  attorneys. 

67  88,  4V7, , . . , .  $a«rpen.sion  from  practice. 
68(b)  ^rC7^  gqsnensiori  of  attorney,  notice. 
69                  478 Removal  effective  in  all  courts. 

U         Ul;  i*i;  'i!*.:  '^^''"^''  ""^ '"  *""*  '*'"'' 

294 Qualificatlona  of  ^(epographeiB. 

83  pt.  14.    24,    295-  ^  ^ 

297,  301. . .  General  duties  of  stenQipraphers. 

84  292|  29^1  299   . 
(e) Preservation  of  stenographlo  minutes. 

300 gt^noCTaphie  iplputcs  to  be  written  out. 

808 Fumiihin^  copies  of  proceedings. 

o04 Awi^tant  stenographers. 

981'. ....'. .  Appellate  dfvisioa  clerka. 

90  251 dferks  in  Hew  York  county. 

91  169.199,365, 

866 Criers  of  eoiirts  of  record. 

92  406 Sheriff  or  constable  as  crier. 

93  30 Seals  of  former  superior  city  6ourts. 

94  1^7,  am,  391, 

886 Interpreters  in  Kings  and  Quepns  counties. 

95  pC.  168,  800 Attendants  in  Kings,  Queens  and  Richmond 

counties. 

96  S9O.  849,  351, 

354., Duties  of  attendants  in  |Ch)Ss,  Queens  and 

Richmond  counties. 

279,     403, 

405 Cpurt  ompers  Ip  oertaiR  counties. 

^  (a)  pectign  51  of  the  Code  of  Civil  Proce^Unp  was  not  expressly  repealed  by 
f  li#  Judiciary  Law  buf  the  Whole  aeetfon  has  been  embodied  in  Judiciary  taw, 
section  19. 

fb)  ^e«clon  88  of  tfie  Code  of  CtTfl  Procedure  is  only  partly  rejiealed  by 
JudM^ry  Laiw.  but  fh«  whole  section  has  been  embodied  in  Judiciary  I  aw, 
sect9*nsS8^476. 

(e)  P{*{toO  of  ioctioii  84  of  the  Code  has  been  transferrecl  to  secUon  308  ol 
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08  343 At  tain  counties. 

09  407 D(  J8t  attend  court. 

104  400 Sh  land  power  of  oountr. 

105  401 Ce  TRons  resisting  mandate. 

193  61, 63     Co  rules. 

196  54 Co  terms. 

197  54 Co  terms. 

198  57 Co  appointment  of  offlcen. 

199  62. 256 Cc  clerk. 

200  257.  258 Co  deputy,  clerk. 

201  257,258 Cc  clerk. 

202  58,  259,  262. .  Co  judges'  clerks. 

203  pt.  55 Co  judges' offices. 

209  800(a) St  ^porter  of  court  of  appeak. 

210  60.  61.  431 . .   St  uty. 

211  433 Pi  [>orts  of  court  of  appeals. 

212  pt.  435 Cc  >rts  of  court  of  appeals. 

214  432 U  ions  of  court  of  appeals. 

215  432 St  icpiration  of  term. 

216  256,  434 U  ons  of  court  of  appeals. 

219  70 A  n;  departments. 

220  pt.'  71,72.77,81. 

82.  85.  90. .  Appellate  division;  organisatMn,  location  and 
powers. 

221  101.  106.  109. 

111,267,268. 
270  271  307 

347*....'....'  Appellate    division;    clerks,    attendants    and 
stenographers. 

222  73 '  Appellate  division ;  revocation  of  designations. 

223  72 Appellate  division;  designations  to  be  filed. 

225  78 Appellate  division;  terms. 

226  pt.  79 Appellate  division;  appointment  of  terms. 

228  80 Appellate  divi^don;    associate  justice  to  pre* 

side  in  certain  cases. 

229  pt.  148 Holding  special  and  trial  terms. 

230  81 Appellate    division;    Justices  necessary  to  a 

decision. 

232  84.    96.    148- 

150,  264  (b)     Supreme  court ;  appointment  of  terms. 

233  pt.  151 Supreme  court ;  publication  of  appointments. 

234  79,  153 Extraordinary  terms  of  appeUate  division  and 

supreme  court. 

235  pt.  155 Supreme  court  Justices  in  Erie  county. 

237  86 Designation  of  trial  justices  in  certain  cases. 

238  152 Place  of  holding  special  and  trial  terms. 

239  pt.  148,  276.  364. 

404 Special  terms  at  chambera. 

242     ^  89.  264,  342, 

402 Appellate  division;  officers  attending. 

(a)  Section  209  of  the  Code  is  repealed  by  the  Judiciary  Law,  because 
covered  by  Judiciary  Law,  section  430. 

(b)  The  last  three  sentences  of  section  232  of  the  Code  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  is  covered  by  the 
Judiciary  Law,  section  28,  which  continues  the  seals  of  all  courts  of  record, 
and  section  29.  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(c)  Section  241  of  the  Code  was  actually  repeale<l  by  the  Judiciary  Law. 
section  800.  but  does  not  seem  to  have  been  transferred  to  the  Judiciary 
Law. — ^Eix 
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243 

244 
945 

'M6 

247 

248 

249  pt. 

250 

254 

255 

256 

257 

258 

259 

200 

262 

355  pt. 

356  pt. 
357 

358  pt. 
359 


360  pt. 

361 

961  pt. 

977  pt. 
1007  pt. 
1027 
1028 
1029 

1030 
1031 
1032 
1033 
1034 

1035 

iai6 

1037 
1038 
1039 


1040 
2041  pt. 
1042 

1043 
1044 
1045 
1046 
1047 
1048 


342.402 Fees  of  officers  attending  term  of  appellate 

division. 

90 Supreme  court  reporter;  appointment. 

91 Supreme  court  reporter;  special  meeting  for 

appointment. 
92,  264.  437, 

439-441 . . .  Supreme  court  reporter;  duties. 

443,  443 Supreme  court  reporter;  publication  of  reports, 

264, 438 Papers  for  ttfie  of  supreme  court  reporter. 

444 Supreme  court  reporter;  copyrlf^t  of  reports. 

445 Supreme  court  reporter;  compensation 

161, 309,  316. .  Stenoirraphers  in  Kings  county. 

312 Assistant  stenographer  in  Kings  county. 

161,  309 Stmographers  m  second  and  ninth  districts; 

appointment. 
316 Stenogmphers  in  second  and  ninth  districts; 

salaries. 
161,309,313..  Stenographers   for  certain  Judicial   districts; 

appointment  and  salaries. 
313 Stenographers    in    certain   Judicial    districts: 

payment  of  salaries. 
164,314 Stenographers    in    certain    Judicial    districts; 

expenses. 

162, 163 TempiMury  stenographers. 

190,191 Terms  of  county  coiut. 

192 Appointment  of  terms  of  wunly  court. 

533,  541 Jurors  fbr  county  court. 

107 County  court  stenographers. 

106.  197,  285, 
318,319....  County   court    stenographers   in    Kings   and 

Queens  counties. 
198, 382-^8$. .  County  court  interpreters  in  Kings  county. 
197, 318,  319. .  County  court  stenogmphem in  certain  counties. 

2.55 Clerks  to  search  files  and  make  transcripts. 

83 Power  of  appellate  di vision  as  to  calendars. 

905 Apportionment  of  stenographers*  salaries. 

502 Qualliieations  of  trial  Jurors. 

502 Qualifications  of  trial  Jurors. 

503 Certain  puUic  officers  disqualified  to  serve  as 

Jurors. 

546 Sxemption  from  Jury  duty. 

547,  548 Kridence  of  exemption. 

550 Discharged,  when  not  qualified  or  exempt. 

544 Persons  excused  from  serving. 

590,  600,  680, 

687 Certain  public  officials  disqualified. 

500 Jury  lists. 

501 Names  to  be  taken  from  assessment  rolls. 

505 Duplicate  Jury  lists  to  be  made  and  filed. 

508 County  clerk  to  make  and  depostt  ballots. 

509-512 County  derk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  Jury 

lists. 

506 Jurors  to  serve  three  years. 

507 Application  of  provisions  to  dtlas. 

513,   528,  543, 

545 Drawing  of  jurors. 

514 Notice  of  drawing. 

26.  515 Officers  to  attend  drawing. 

516 Officers  to  attend  on  adjourned  day. 

517 Certain  officers  required  to  be  present  at  drmwins 

M8-^I20 Mode  of  drawing. 

£36 Sheriff  must  MClfy  Juron. 
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1049 
1050 
M^l 

1052 

1053 

1094 

1055  pt. 

l)5e 

1057 

1J58 

1Oj0 
1030 
1081 
1062 

1072 
10/3 
1374 
1075 
1076 
1077 

i078 

1079 

loao 

1081 

10S2 
1083 
1084 
•385 
(086 
1087 
1088 
1089 

1090 

1091 
1092 
1093 
1094 
(095 
1096 
!097 
1098 
1099 
1100 
(104 
1102 

1103 
1104 
1105 
1106 
1107 


504 Jury  lists  must  be  himished  applicant!. 

621»  AM.  •  <  • . «  Matter  o(  keeping  Jurors'  namee. 

623 ««!..««•««  Jurore  who  have  served  must  be  drawn  again 

when  other  lists  exhausted. 

524 Third  jury  box. 

5211 DettnictiQa  of  old  ballots  in  third  box. 

426.  ..»..«•  4  tf  DravioiT  from  third  box. 

637.  «««.«•.*•  Sheriff  mti^t  notify  jurors  ttom  third  box. 

637 . . .  4  4  •  •  •  •  •  Drawiof  of  additional  Jurors.     • 

629.  680 Proceedings  on  drawing  additional  Jurors. 

618,  628k  64S» 

645.  565. . . .  Drawing  of  additional  Jurors. 
881,632t6a8i»  Additional  Jurors  drawn  during  term. 

539.  542 Attendance  of  jurors  at  county  court. 

685.  *...»..•««  Powers  of  deputy  county  clerk  as  to  jurors. 
590,680 Application  of  provisions  to  New  York  and 

Kini$s  oountiefl. 

651 •  Fine  of  juror  for  non-attendance. 

668»  553 Fine  of  juror  for  non-attendance. 

554 Find  for  non<»at  tendance  at  trial  term. 

666«  556. « . » % .  Duty  of  clerk  and  sheiitti 

657 Proceedings  on  order  to  show  cause. 

65S ••  Disoontinuanoe  of  proceedings  against  deUn- 

quent  juror. 
6904  680^ . . . .  •  Aimlicatlon  of  provisions  to  New  York  and 

Rings  Coanties.  ■    ^ 

698. Qualifieatfon  of  trial  juror;  l{ew  York. . 

699 Qualification  of  trial  Jurqr;'  New  York. 

€35 « « .  Penons  exempt  in  New  .York. 

636 KvidenoB  of  exemption  in  New  York. 

607 Duty  of  military  officefB. 

640.041^*644..  Jury  year.  ^     ^ 

830»  647 Jurors  excused  in  New  York. 

606.  616»  631. .  Jurors  e^toused  Ih  New  York. 

082.  633 Duty  of  JUror  applying  to  be  excused. 

645 f^vices  In  court  not  of  record  as  an  excuse. 

634 Clerk  to  make  return  to  commissioner  altet 

term. 
691.  592.   595, 

601, 688, 640  Duty  of  commlsdoner  in  New  York. 
693.  594. . .  k . .  Assistants  to  commUsloner. 

602 Public  oflirers  mli5t  aid  commissioner. 

800(a)-  ..*»«<  Payment  of  expenses  of  commissioner's  office. 

597,  639 Preparation  of  lists  of  Jurors  in  New  York. 

603. ,.  * k   Failure  to  testify  as  to  liabitity  to  serve. 

604 Commissioner  to  return  the  lists  to  county  clerk. 

606«  607.  • .  * . .  Commissioner  to  make  and  deposit  buuots. 

610 k .  •  4 .  Number  of  jurott  to  be  drawn. 

612. » OfHcers  to  attend  drawing. 

611 .. « Notice  of  drawing. 

61.9.  < . « Ofilcers  attending  on  adjourned  day. 

614 Jury  must  hot  be  drawn  on  adjourned  day 

unless  officers  attend. 
6I8»  617. » » • . .  Mode  of  drawiniT  jurors  in  Neitr  York. 

618 Drawing  where  term  consists  of  parts. 

623. Commissioner  to  notify  iurorft* 

619.  624.  625. .  Commis.<doner  to  noti/y  Jurors. 

628,  629 Proceedings  when  less  than  majority  of  personfe 

drawn  are  notified. 


M 


Section  1093  of  the  Co^Ie  iK  repealed  by  Judkdary  LaW  because  fiupei> 
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1106  021.  622,  626^  , 

.  ^27.. lurorak 

1100  646.649.:....  .  e. 

illO  648... end. 

111!  800(^5 ts. 

1113  650-Sg.....'^  1  ^juryflnes. 

1117  660^-663 *   ' 

1118  664... ^ i  We  fines  and  account 

1110  60&-667 i  prosecute. 

1121  596 J  nish  inf6rmation. 

1126  #86. « \  n  Kings  county. 

ii3&  ilA»I?2 ] 

1120  714,715 

1130  716 , 

mi  II^JSmw;-  ^Uoummentoftemu 

723 Selection  of  trial  jurors. 

1133  6S2.  WS. . Cbttittii^oner  tO  coUect  fees  for  county. 

1 134  800tb> Expense.^  of  coituniwioner. 

1135  601,  a^^ Selection  of  Jurors. 

1 136  693,  60% Cdmmissioner  t6  publish  notice  of  list. 

1 137  605 Cbmmlasioner  to  prepare  iist  and  file  transcriot. 

1138  696,  698 Supplement ai  li^ts. 

1 139  607 Commissioner  to  make  and  deposit  ballots. 

1140  699k  TOO Officers  to  attend  drawing. 

1141  701, Prbceedlngs  preliminary  lo  dtawmg. 

1142  703 Mode  of  drawing. 

1143  .  703 Certificate  to  be  made  and  boxes  sealed. 

1144  704 Subsequefnt  drawings. 

1145  705 Proceedings  when  hrst  box  exhausted. 

1 146  706,  TOO ■  Commissioner  to  notify  juror. 

1147  710,  717,  725..  Notification  of  Jurors. 

1148  711 Commissioner  to  malce  return  of  jurors  notified, 

1149  707,  7l2 Additional  Jurors. 

1150  708,  7l3 Jurots  in  cert  am  special  proceedings. 

1151  26 Compensation  to  judges  attending  drawing. 

1152  724 Fine  for  non-attendance. 

1 153  7^ Arrest  for  non-attendance. 

11, V4  /2/-720, Commissioner  to  notify  jurors  fined  to  appear. 

1155  730,  V3l Oomraissioner  to  collect  jury  fines. 

1156  732-735 Fines  not  collected  to  be  docketed. 

J 157  786. ..  4  «•.... .  Discharge  of  lien  created  by  docket. 

1 J62  684,  oSOt , « » . .  Commissioner  to  T^l)Ort  and  pay  over  manej% 

1 104  550»  ,«•••••..  Fine  of  trial  Juror  for  non-attendance  in  st>ecial 

proceed  liigi 
1100  660»'. •«««.,••  Fine  for  hei^lect  or  misconduct  of  officer  in 

charge  of  Jufy  ffoW  fep^'CWl  proceeding. 

1107  5M .  4 . « 4  •  • . . »  Notice  of  line  in  sp<*cial  proceeding. 

1108  562 Bpectol  r("turhofd^Ilntjuehcy«indlinetocbunty 

1190  S65,  &d4 CbllecUon  oi'  reml««it)h  6f  fine. 

2266  754 /<.,,...«.  Contempt  proceedings;  application. 

(a)  Seotidn  1111  ollhfedocie  Is  repealed  by  the  Judiciary  Law  because  cov« 
«red  by  Municipal  Oourt,*ct  AL.  1902,  di.  580,  section  233> 

(b>  iteotloti  1184  of  the  ClKle  is  repealed  by  the  Judi^aly  Law  because 
fupeneded  bjr  Im  IMif  .dk  564,  section  O-r^So, 

J* 
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S2ti7  755 Contempt  proceedings;  summAry  puniahment. 

' ^  "' twfth '- 


.--.  756 Contempt  proceedings;  warrant  without  notice. 

'^9  757 Contempt  proceedings;  order  to  show  cause  or 

warrant  to  attach. 

2270  758 Contempt   proceedings;  notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  tif 

court. 

2272  759 Contempt  proceedings;  contempt  before  refereew 

2273  760-762 Contempt  proceedings;  effect  or  order  and  waN 

rani. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceedings;  execution  of  warrant. 

227/  766 Contempt   ptoceedings;  undertaking  for  dfa- 

chargc. 

2279  767 Contempt  proceedings;  habeas  corpus. 

2270  76S Contempt  proceedings;  sheriff  to  file  undertak- 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceedings:  final  order  directfaig 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  procexKlings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  imprisonnent. 

2286  775 Contempt  proceedings;  release  of  offender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt  proceedings;  proceedings  when  ac- 

cused does  not  a;^pear. 
2280  778 Contempt  proceedings;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  people. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insumcient  sureties. 

2292  781 Contempt    proceedings;   misconduct   at   trial 

term. 

2293  790 Collection  of  fine ;  schedule  of  fines  imposed. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection  of  fine;  warrant  when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Oollection  of  fine;  proceedings  if  fine  not  ool- 

21299  795 Collection  of  fine ;  contents  of  schedule  annexed 

to  warrant. 

2300  796 Collection  of  fine;  liabUity  of  sheriff  for  omls- 

sion  of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  collec- 

lectlon. 

2417  pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibited from  practicing  before  him. 

3280  pt.  252 Fees  of  clerks  and  officers. 

3283  256 Clerk  of  court  of  appeals  must  aooount  for  fees. 

3303  253 Clerk's  fees  upon  naturalisatkui. 

Zlii 
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Code 
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UEN  LAW 

1737  206 Action  to  foreclose  lien  on  chattel. 

1738  207 Warrant  to  seize  chattel  and  proceedings  there* 

upon. 

1739  208 Judgment  In  action  to  foreclose  lien  on  chattel. 

1740  200 Action  to  foredose  lien  on  chattel  in  inferior 

court. 

1741  2i0 Application  of  sections. 

3308  40 nechaniC8'  liens;  construction. 

3300  41 Mechanics'  liens;  enforcement. 

3400  42 Mechanics'  liens;  enforcement  of  lien  for  public 

improvement. 

3401  43 Mechanics'  liens;  action  in  court  of  record. 

3402  44 Mechanics'  liens;  parties. 

3403  45 Mechanics'  liens;  equities  to  be  determined. 

3404  46 Mechanics'  liens;  action  in  court  not  of  record. 

3405  47 Mechanics'  liens;  Fcrvleo  of  Fiimmons. 

3406  48 Mechanics'  liens;  answer;  Judgment  by  default 

3407  49 Mechanics'  liens;  trial  and  Judgment. 

3408  50 '.  Mechanics'  liens ;  execution. 

3400  51 Mechanics*  liens;  appeals. 

3410  62 Mechanics'  liens;  transcripts  of  judgments. 

3411  63 Medianicfi'  liens;  costs  and  disbursemenis. 

3412  54 Mechanics'  Hens;  Judgment  in  case  of  failure  to 

establish  Uen. 

3413  55 Mechanics'  liens;  payment  into  court. 

^414  56. ^.  Mechanics'  liens;  preference  over  contractors. 

3415  57 Mechanics'  liens;  terms  of  judgment. 

3416  58 Mechanics^  lions ;  Judgment  lor  deficiency. 

3417  50 Mechanics'  liens ;  vacating  Hen. 

3418  60 Mechanics'  liens ;  Judgment  in  action  on  account 

of  public  improvement. 

8410  61 Mechanics'  liens;  Judgment  in  action  to  fore- 

close Uen  on  prooerty  of  railroad. 

3410-biBU)       85 Lien,  on  vessel ;  enforcement. 

3420  86 lien  on  vessel;  application  for  warrant. 

3121  87. .  * Lien  on  vessel;  undertaking. 

3422  88 lien  on  vessel ;  execution  of  warrant. 

3423  80. lifta  on  vessel ;  order  to  show  cause. 

3424  00 Lien  on   vessel;  notice  to  l>e  published  and 

3425  91 lienon  vessel;  trial. 

3436  92 lien  on  vessel;  order  of  sale. 

3427  IKI Lien  on  vessel ;  sale  and  proceeds. 

3428  94 Lien  on  vess-^l ;  notice  of  distribution. 

3429  95. .  • .« Uen  on  veas.  I;  liens  for  which  no  warrants  arp 

issued. 

3430  96. lien  on  vessel;  contested  claims. 

3431  97 lieo  on  vessel;  trial  of  issues  and  appeal. 

3432  96 . .  Lien  on  vessel ;  distribution  of  proceeds. 

3438  99 » .  lien  on  vessel ;  payment  of  uncontested  dalnu 

3434  100 Lien  on  vessel ;  distribution  of  surplus. 

3436  101  .»•••••...  Lien  on  vessel ;  application  for  discharge  of  wa .-. 

lant. 
8436  108 Lfen  on   vessel;  undertaking  to  accor^par> 

application. 

^)  L.  1807,  ch.  419,  which  added  titles  ni  and  IV  to  the  Ckxle.  ended 
mm  Um  mmUh  meUatk  3419  and  began  title  IV  with  a  MCtioa  34i&.— £d 
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8437  103 Lien  on  vesdel;  discharge  of  warrant. 

a43§  104 Lien  on  Vessel;  action  on  undertaking. 

8480  105 Lien  on  Tessel;  costs  of  prooeedings. 

3440  106 Lien  on  vessel;  sheriff  must  return  warrant. 

^441  107 Lien  on  vessel;  discharge  of  lien  befor*  li^ue 

of  v^rrant. 


MILITARY  LAW 
107  8St  (a). « . « • . .  Governor  may  order  out  i 

PENAL  LAW 

32  17W).  I Liquors  not  to  be  sold  in  courthouse- 

33  1790 Penalty  for  selling  liquors  In  courthouse. 

68  271 None  but  attorneys  to  practice  in  New  York 

city. 
64  272,  1877(c)..  Penalty  for  tyractidng  in  Mew  York  contrary 

to  last  seotidn. 

70  278 PunLshmeiit  dt  attorney  for  deceit. 

71  273 Punishment  ftir  wUfhl  delay  of  action. 

78  974 Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    fktim    making   certain 

loans. 

75  274 Penalty  for  violation  of  last  two  sections. 

76  275 Limitation  of  last  three  sections. 

77  276 Application  of  preceding  seeilons. 

78  278 Partner   of  dintrict  attorney  not   to  defend 

prosecutions. 

70  278 Attorney  not   to  defend  when  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  270 Limitation  of  breceding  sections. 

106  2.501(d) Refusal  to  asRlBt  sheriff. 

125(e)  1876 Violations    by    sheriff   of   oertain   provlalons 

relating  to  prisoners. 
130  1791 Penalty  Tor  bringing  liquor  Into  Jails. 

334  1634 Miscoriduot  of  interpreters  in  New  York  city. 

851  1622 Swearing  falsely  ia  any  form^  perjury.    . 

961  pt.  1875(g) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1282 Pipnalty  for  pliysidan^  givlng-Valse  certificate. 

1 198  1285 B  ibery  of  officer  by  juror.  «.  u 

<A)  Section  107  of  the  Code  is  repealed  by  the  Military  Law,  because  Ihipbr 
seded  by  L.  1898,  ch.  212*  section  86.  Which  WaeUkewise  repealed  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  18  of  the  CkJdO  was  also  M»f**«lp<*  by  the  Pehal  Law  and  trans- 
ferred to  section  602  th^feof.    Section  13  related  to  lndlcttn«nt  for  conlempt. 

(c)  flee  Penal  Law.  section  1876,  IhsteAd  of  section  1877. 

(d )  Section  106  of  the  C}ode  is  repealed  by  Penal  Law,  section  2501,  because 
cJovefed  by  I%nat  Lli>^,  Section  1848. 

(e)  Section  125  of  the  Code  is  dhiy  paftly  repealed  by  Penal  Law;  but  see 
Penal  Law,  section  1875,  Instead  of  1876.  Section  1875  embodies  the  whole 
of  Obd^scctlofi  IM.  ^ 

(f)  S^aion  109  Of  ih%  Obde«  telatln^  to  (»tiriianuht«  at  Hieaiie  br  mkm, 
was  also  repealed  by  the  Penal  I^w  ami  transferred  to  section  1839  thereof. 

(g)  Saa  Penal  Law,  section  1874.  tfistead  of  section  1875.— E^^ 

xliv 
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1 123  12289 Officer  accepting:  biib^«. 

1124  1235 Penalty  for  concealing  offer  to  take  bribe. 

1 125  1233 Falfie  swearing,  perjury. 

1 158  1234 Commiflsloner  omitting  name;  felony. 

1 159  1234 Commissioner's  wilful  neglect ;  misdemeanor. 

1  lao  1236 False  information;  misdemeanor. 

1161  12^ Physician  giving  false  cert  ificaU. 

1  IfiKS  375 Penalty  when  Juror  takes  gift. 

1194  977 Penalty  for  embvaoery. 

PERSONAL  PROPERTY  LAW 

1900  41 *..  Rights  of  transferee  of  claim  or  demamL 

ItlO  41... lYansf^r  of  daim. 

1912  41 Asslgnmenl  of  Judgment. 

PRISON  LAW 
1X3  340. Cliarf?e^  by  sheril?  for  food  prohibited. 

114  34t Orat  uities  to  Sheriff  prohibited. 

115  342 Kates  of  charges  against  persons  arrested* 

Its  343 Prisoner  kept  in  house. 

117.  344 .........  Charges  for  rent  in  prison  prohibited. 

tl2»K»)  

122  347 Either  of  several  Jails  may  be  used. 

123  345 .........  Civil  and  criminal  prlwners  to  be  kept  setMmHa 

124  346 Males  and  i^males  to  be  kept  separate. 

126  348 Jafl  physician. 

127  pt 355 Removal  of  sick  prisoner. 

iSl  349 Bale  of  liquor  in  fail. 

129  350 Permit  to  bring  liquor  into  jail. 

135  351 Designation  when  Jail  unfit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  Jail  In  contiguous  county. 

143  '  354 Removal  of  prisoners  in  case  of  fire. 

144  356 Certain  officers  may  make  designations  of  JallSi 

145  357 JaU  liberties. 

146  358 Jail  liberties. 

147  359 Laying  out  Jail  liberties. 

148  360 Resolution    establishing    jail    liberties    to    bo 

posted. 

2219  390 C ire  of  prisoner's  property;  application. 

2220  391 Care  of  Prisoner's  property:  who  may  apply. 

2221  392 Care    or    prisoner's    property;   creditor    must 

relinquish  security. 

2222  393 Care  of  prisoner's  property;  petition. 

2223  394 Care  of  prisoner's  property ;  copy  of  sentence 

and  amdavit. 

2224  395 Care  of  prisoner's   property;   proceedings  on 

presentation  of  papers. 

2225  396 Care  of  prisoner's   property:   proceedings  on 

return  of  order. 

2226  397 Care  of  prisdner's  property;  order  appointing 

tnujtee. 

2227  398 Care  of  prisoner's  property:  removal  of  trustee. 

2228  399 Cftre  of  prisoner's  property;  distribution  of 

property. 

GO  Section  120  of  the  Code,  relating  to  jail  in  New  York  city,  was  alot 
ICfMUed  by  the  Pitem  Law  and  transferred  to  section  420  thereof.— Ed. 
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y  ilS  1M5 gfflcer  aa«ptlng  bribes. 

1125  1^.::: Jj^tVorconwaling  offer  to  take  bribe. 

1 158  1234 .     iy^^  swearing,  perjury. 

1 159  1234 J^mmlssfloner  omitting  name;  felony. 

1 160  1236 ^mmlssioner's  wilfui  neglect :  miademeai] 

-T*^,;^  1  mi  1382 f^?**.  'n/armatlon ;  mfedemeanor. 

<•  ^"^  1  Jg|  375. » .  .* ghysician  giving  false  certlfici>t«. 

1104  »77 genaUy  when  juror  takes  gift. 

**^*  Penalty  for  embracery. 
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i2jo  4iI rr .*;**•  •  £i?*»t5  ©r  transferee  of  claim  or  demand* 
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*"  *••  Assignment  of  judgment. 
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400 Care  of  prisoner's  property;  property  to  be 

delivered  to  prisoner  on  aischar^. 

401 Care   of  prisoner's   property;   application  ol 

article. 

PUBLIC  OFFICERS  LAW 

66 Per5<ons  tiavinp  custody  of  papers  in  public 

office  to  search  files  and  make  transcripts. 

80 Delivery  of  public  books  and  papers. 

67 Fees  of  public  of:icers. 

67 Fees  of  public  ollicers- 

67 Fees  of  public  olficers. 

70 Accounting  for  fc  es  generally. 

60 Fee  for  administering  certain  official  oaths  pro« 

hlbited. 

68 Allowance  of  ad<litional  fees  and  exi>ense8. 

STATE  HNANCE  LAW 
.46 £xpense  of  priming  calendars  for  appellate 

division  to  bo  state  charge. 
46 £xrienso  of  certain  court  notices  to  be  state 

charge. 
46 Exiiense  of  pi'b'icatlon  of  terms  of  appellate 

Ul vision  to  be  state  charge. 
46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 
4 Comptroller's  supervision  of  funds  paid   into 

court. 
46 Comptrollpr  to  audit  and  pay  certain  fees  %nd 

charges. 

xlvi 
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961  pt. 

2471-a 

3280  pt. 

3281 

3282 

3286 

3289 

3291 


20  pt. 

39  pt. 

226  pt. 
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744  pt, 
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SURROGATES'  COURTS  TABLE 


TABLE    SHOWING    WHERE    FORBfEE    SECTIONS    OF    CHAPT 
XVIII,     RELATING     TO     SURROGATES'     COURTS.     MAY 
FOUND  IN  THE  REVISION  OF  1914    (CH.  443). 


Embodied 
Original  in  revised 

sectiont  sections 

2472 2510 

2472a  Repealed  except  as 

round  in 2510 

2473 2518 

2474  Repealed.  Rewritten 

Into  2512 

2475 2514 

2476 2515 

2477 2516 

2478 2617 

2479  Repealed. 

2480  Repealed. 

2481 2490.  2502.  3 

2482 ) 

2483 2 

2484 B 

2485 9 

2486 D 

2487 I 

2488 2 

2489 5 

2490 r 

2491 J 

2492 — w4 

2493 2485 

2494 2509 

2495 2474 

2496 2476 

2497 2477 

2498 24«« 

2499 2487 

2500 24d8 

2501  Repeal,  except  as 

found  in 2499 

2502  Repeal,     except     as 

found   in 2486,  2499 

2552.  2719 

2503 2489,  2499 

2004 2504,  2506 

2505     Repeal.       Rewritten 

into 2504 

2506 2505 

2607 2473 

2508 2491 

2509 2491.  2502 

2509a 2492 

2610 2502 

2611 ,.  2475 

2512 2493.  2495 

2513 2496,  2500 

2518a 2494 

2514 2768 

2515 2522 

2516     Repeal.       Rewritten 

into 2518 

2617 2518 

2618     Repeal.       Rewritten 

into..   2490.  2511.  2524 

2529.  2!550 
25l«     Repeal.      B«wrltteD 

into   2528 


Embo^ 
Original  in  rerl 

sections  sectic 
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COHSnTOnON  of  the  state  of  new  YORK 
ADOPTED  NOVEMBER  6,  i8g4. 


PRBAMBLB. 

We  the  people  of  the  BtMe  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  In  order  to  secure  its  blessings,  do  estab- 
lish this  Constittition. 

ARTICmi    FIRST, 

Sec     1.  Pcnon*.  fiot    to    bo    dlafraiichlsed. 

2.  TiUl  by  Jury. 

3.  Preedom  of  virorsblp;  ireUgious  liberty. 

4.  Hab^bii  corpus. 

5»  EzceMtve  bail  muA  fiaeSt 
6w  Bill  uf  rigbM. 

7.  O^mpensation   for   taklQf    privata   proporty;    private  roadq;    dralnagie 

of  agrtcQlturtil  lands;   eXCcHS  cdndetn&aUon. 

8.  Freedom  of  speech  and  ptvM:*  criminal  pfosr^itlfms  for  libel. 

9.  Kight  to  assemble  and  petition;  divorces;  lotteH-es,   pMl-tellllig  and 

gambling,  laws  ;to  pivvent.  .  •      .      • 

10.  B^faeats.  ^ 

n.  feudal  fenarei  AbdnyliM.  ' 

12.  Allodial   tenures. 

13.  L«8Ms  of  agrlcQltttrak  hmda. 

14.  Fines  and  qoarter-flal«s  aboUafand. 

15.  Purchase  of  lands  ^rom  Indians. 

16.  Common  law  and  aetv  of  tbe  colonial  and  state  legislatures. 

17.  Gninta  of  liind  Made  by  tho  kfikg  <ii  Qtekt  Britain  since  1776;  prfOf 

gvAnU. 

18.  I>amages  for  ixvjqries  caasiog  deatiu 

19.  Workman's   componsiltion. 

I  !•  PeVAons   tto«   to  1»^   dlftft'iiiiehlKed. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any   of  the  eights  or  privileges  secured*  to  any  citiaen  thereof, 
nnless^  by  the  Taw  of  the  land,  or  the  judgment  of  his  peers* 
Const.    1S46,  art.  I,  f  1. 

I  a.  TriAi  fvr  Jnrr. 

The  trial  by  Jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  l^ivlolate  forever j  but  a  jury  trial  may  be 
waived  by  the  parties  In  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Const.     1S46,  art.  I,  I  2. 

i  8.  FreedoBa  pf  Trorahlpi  relifirioii*  liberty* 
The  free^  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  dismmination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be.  a  witness  on  account  of  his  opinions 
on  matters  of  religloua  belief;  but  the  liberty  6f  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const.     1846»  art,  J,  8  ».      .       .     .       . 

I   4.  n*1)ea«  corpus. 

The  privilege  of  the  writ  of  habeas  corpua  shall  not  be  sus- 
pended* unless  wben^  in  cajsea  of  rebellion  or  invasion,  the  public 
safety  may  requix-e  its  susf^eaajlon.. 

CWt.     M«^»l.  1,1.4.    ,  ^  0,g,lzedb,GoOgIe 


§§  6-8  CONSTITUTION  OF  NEW  YORK.  Abt.  I 

I  6.  Bzccsslve  bail  and  line*. 

BxcessUe  l»ai]  shall  not  be  required  not  excessive  fined  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const    1846,  art.  I«  |  9. 

i  6.  Bill   of  riffht*. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actuAl  service,  and  the  laud  and  nayal  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
shall  he  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  nor  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 
Const.     1P4S,  art.  I.  |  6. 

I  7.  Compensation  for  talcinff  private  property^ I  pri-vate 
roads  I  drainage  of  avrlenltnral  lands  |  excess  condenina- 
tlon. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation. to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee, 
or  by  not  less  than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law;  but  in  every  case 
the  necessity  of  the  road  and  the  amount  ol  all  damage  to  be 
sustained  by  the  opening  thereof  shall  be  first  determined  by  a 
jury  of  freeholders,  and  such,  amount,  together  "^'ith  the  ex- 
penses of  the  proceeding,  shall  be  paid  by  the  person  to  be  bene- 
fited. General  laws  may  be  passed  permitting  the  owners  or 
occupants  of  agricultural  lands  to  construct  and  maintain  for 
the  drainage  thereof,  necessary  drains,  ditches  and  dykes  upon 
the  lands  of  others,  under  proper  restrictions  and  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

The  Legislature  may  authorize  cities  to  take  more  land  and 
property  than  is  needed  for  actual,  construction  in  the  laying 
out,  widening,  extending  or  relocating  parks,  public  places,  high- 
ways or  streets;  provided,  however,  that  the  additional  land  and 
property  so  authorized  to  be  taken  shall  be  no  more  than  suf- 
ficient to  form  suitable  building  sites  abutting  on  such  park, 
public  place,  highway  or  street.  After  so  much  of  the  land  and 
property  has  been  appropriated  for  such  park,  public  place,  high- 
way or  street  as  is  needed  therefor,  the  remainder  may  be  sold 
or  leased- 
Const     1846.  art.   I.   f  7.     Amended  Nov.  4.   1»13. 

I  8.  Freedom  of  speeeh  and  press i  criminal  prosecu- 
tions   for   libel. 

Every  citizen  may  freely  spenk.  write  and  publish  his  senti- 
ments on  all  8ubje<>tH,  being  responsfble  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  a'Bridge  the 
liberty  of  speech  or  of  the  press.     In  all  criminalr  prosecutions 
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or  indictments  for  libels,  the  trnth  may  be  given  In  evidence  to 
the  jnry;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Goost     18M,  art   I.  {  8. 

I  ••  Rtvht  to  assemble  and  petition |  divorces;  lotteries, 
pool-selliav    and    arftn>bllnSy    laws,   to    prevent. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise 
than  by  doe  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  anv  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within  this 
State;  and  the  Legislature  shall  pass  appropriate  laws  to  prevent 
offenses  against  any  of  the  provisions  of  this  section. 

Gomeit     1846,  art.  I.   |   10. 

I   lO.  Escheats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  aie 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. 

Const.     184«,  art.  I.  f  11. 

I   11.  Feudal   tenures  a1»ollshed. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  nave  been  lawfully 
created  or  reserved. 

Ooost.     1846»  art.  I,  |  12. 

I   12.  Allodial   teaares. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  encheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the.  nature  of  their 
respective  estates. 

Const.     ISId.  art.  I.   I   13. 

I   13.  Leases    of    affricnltaral    lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  year»,  hereafter  made,  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid. 

Const.     1846,  art.   I.    f  14.  ^ 

f   14.  Pines    and    quarter-sales    abolished. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Cwut.     1846,  art.  I,   |  15. 

I   IB.  Purchase  of  lands  of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  au- 
thority, and  with  the  consent  of  the  Legislature. 

Const.     1S46.   art.   I,   f   10. 

I  16.  Conunoa  law  and  acts  of  the  colosilal  and  stat^ 
legislatures. 

Such  parts  of  the  common  law,  and  o'f  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  AprU,  one  thousand 
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«fven  hundred  and  sevonty-nve,  and  the  reBoIutions  of  the  Con- 
gress of  the  said  coloiij-,  ajid  of  the  couverition  of  the  i^tato  of 
New  York,  in  force  on  the  twentieth  day  of  Ayril,  one  thousand 
seven  hundred  and  aeventy-seven,  which  have  not  since  expired* 
or  been  repealed  or  altered;  fiud^such  a^'ta  of  the  Lfegislature 
of  this  State  as  are  now  in  force, *^shail  be  and  continue  the  law 
Qf  this  g^tate,  subject  to  sooh  aUerationJi  as  the  I^egialatwe  shall 
make  con<cerning  the  same*  But  all  such  parta  of  the  comino* 
law,  and  such  of  tl^e  said  acta,  or  parts  thereof,  aaare  repugnant 
to  this  Conistitution,  are  hereby  abrogated, 

Const.    ]^846,  art.  h  |  17. 

I  ^7.  Gmnits  of  Imnd  m«de  t^y  ih^  |il»«  of  Ow^mt  BrUnto 
■lace  177S;  prior  yranta* 

All  grants  of  land  within  this  State,  iua4e  by  the  king  of 
Great  Britain,  or  persons  acting  under  hia  authority,  after  the 
fourteenth  day  of  October,  one  thousand  aeven  hundred  and  sev* 
enty-five,  shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  th|s  State, 
piade  by  the  authority  of  the  said  king  or  his  predecessors,  or 
shall  annul  any  j-harter^  to  bodies  politic  and  corporate,  by  him 
or  them  made,  before  that  day;  or  shall  affect  any  suc'h  grants 
or  charters  since  made  by  this  State,  qr  by  persons  acting  under 
its  authority;  or  shall  impair  the  obligation  of  any  debts  con- 
tracted by  the  State,  or  individuals,  or  bodies  corporate,  or  apy 
other  rights  of  property,  or  any  suits,  actions,  rights  of  a,ctiQn, 
or  other  proceedings   in   courts   of  justice. 

OoBflt    1846.  ftft.  I.  I  18. 

f  18.  Damiiares  for  tn|iirie«   cauafnir  deatli. 

The  right  of  action  now  existing  to  recover  damages  for  In- 
juries resulting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  anv  statutory  Uipita- 
tion. 

New. 

I  10.  IVorlc men's    eompeiiRiitlon. 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  pro- 
tection of  the  lives,  health,  or  safety  of  employees;  or  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or 
otherwise,  either  directly  or  through  a  State  or  other  system  of 
inaurance  or  otherwise,  of  compensation  for  injuries  to  employees 
or  for  death  of  employees  resulting  from  such  injuries  with- 
out regard  to  fiwilt  as  a  cause  thereof,  except  where  the  injury 
is  occasioned  by  the  wlfiful  intention  of  the  injured  employee  to 
bring  al)out  the  injury  or  death  of  himself  or  of  another,  or 
where  the  injury  results  solely  fr«m  the  Intoxication  of  the  In- 
jured employee  while  on  duty;  qr.for  the  adjustment,  determina- 
tion and  settlement,  with  or  without  trial  by  jury,  of  Issues 
which  may  arise  under  such  legislation;  or  to  provide  that  the 
right  of  such  compensation,  and  the  remedy  therefor  shall  be  ex- 
clusive of  all  other  rights  and  remedies  for  injuries  to  empl»)yee9 
or  for  death  res^ilting  from  such  injuries:  or  to  provide  that  the 
amount  of  such  compensation  for  death  shall  not  exceed  a  fixed 
or  determinable  sum;  provided  that  all  moneys  paid  by  an  em- 
ployfer  to  his  ^^Ofplnyees  or  fJH»ir  lefraf  represent atlvps,  by  rensdn 
of  the  enactment  of  any  of  the  laws  heroin  authorized,  shall  be 
held  to  V»e  a  proper  charge  in  the  cost  of  operating  JJlie  businesa 
of  the   employer.  ogtizedbyGoOQle 
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.        AB«ra€I.«  AISQ4IIIII.  ..      .   , 

Bet.    L  Qoattftestim  of  roi^tm* 

X.  PtoraQQs  excluded  from  ri|rhjfof  aulT^tve.  -l' 

3.  Certain  occu^ationa  and  coiattionti  not  to  affeet  rMdeitce.  !*  ^^   .^.4t 

4.  Keflatratloq  and  ele<*tton  U^fn  to^^ftfe^pancd.  ..... 

B.  Ifamicr  of  YotlBg. 

6.  Begiffferatton  and  elactlmi  boanto  t9  b«  no4<«parUfl4A,  vimpt  at  town  , 
and  Tlllape  etectioof . 

I  1.  <^vallllcmtlon  of  voteiPM.  , 

Erery  male  citizen  of  the  age  of  twenty-one  yeftm,  wfao  thmW 
hare  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  nest  pfee^lnfg  im  e4e<^ok|  and  far  thd  laA  Joqr 
months  a  resident  of  the  eovnty)  aihd  for  lb«  kisK  i^ivtf  <Um^»  a 
resident  of  the  electiaa  diatrict  in  which  he  roay  offer  his  vote. 
shaH  be  entitled  to  yote  at  anoh  aieotion  in  the  ejection  diatrict 
of  which  be  ihali  at  tha  tnkie  ba  a  reaidant,  andoiMb  else  where, 
for  all  officers  fliat  now  aae  ot^  h»rea£tar  may  be  aieatiye  by  the 
paopla^  and  apen  all  queatioDs  wWch  nif  h^  submitted  to  Uu 
Tote  of  Ae  people,  pfoirid«d  tb*l  in  time  of  w*r  no  friftctor  in 
the  aetoal  mditarjr  aaFTieeaf  the  gtate^  or  oi  the  United  States, 
in  the  army,  or  navy  tharaaf,  al^aH  be  deprived  ofhia  vote  by 
roiaoB  of  his.  absanee  from  tocb  elactian  diatjrtct;  and  the  tegis- 
latnte  ahall  hava  power  to  provide  tha  mmuef  ia  which  and  the 
tnne  and  place  at  which  such  absent  electors  pnay  vote*  and  for 
"I®.  ^^*^rn  and  canvass  of  their  votes  In  the  elaction  district  in 
which  they  respectively  reside.  ^^     ^     *^  mw"*vi.  iv 

Const.    1846,  art.  n,  |  1.  .  .i     ,.  .      .        ,    •■ ,  -       r 

i  2.  Para^pa  asaiaiiafi  Mr^m  tha  rimht  «f  •jalfrfive, 

No  person  who  shall  receive,,  accept,  qr  offer  to  receive,  op  p«r, 
offer  or  promise  to  pay,  contribnte,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  cowpeojiation  pr  rward  fai:  the  givine  qr  withholding  a 
vote  at  an  election,  or  whi)  e^iij!  m^lce  Any  prWls?  to  fpluence 
the  giving  or  withboWmg  «py  such  vote,  or  who  shall  mnke  or' 
become  directly  pr.  intjirectfy  interested  in  apy  bet  ^r  Wdgor  de- 
pending upon  the  rfsnit  of  any  election,  shall  vote  at  ?uA  elec- 
tion; and  npon  challenge  for  such  cause,  the  perspn  so  cha!- 
lenged.  before  the  ofUcers  authorized  for  that  purpoae  shaH  re- 
ceive his  vote,  shall  swear  or  atarm  before  such  omoers  that  he 
has  not  received  or  offered,  does  not  expect  ta  receive,  has  not 
paid,  offered  or  promised  to  pay,  contHbuted.  offered  or  promised 
to  contribute  to  another,  to  be' paid  or  oaed,  any  money  or  other 
valnaWe  thing  as  a  compensa^iom  or  reward  for  the  glvinj?  or 
withholding  a  vote  at  8i|ch  election,  and  h^s  not  matle  ant 
promise  to  In^uence  the  j^ving  or  witfthojdhjg  of  any  stich  vote, 
tMT  made  or  b«?ome  Mirectly  or  indirectly  Interested  in  anr  bet 
or  wager  dependmg  upon  the  result  of  such  election.  The  f  gjifc 
latnre  shall  enact  laws  exclndini^  from  the  right  of  suffrageaU 
persons  convicted  of  bribery  or  of  any  infamous  crime. 
1848,  art.  II,  i  2. 
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i  8.  C«rtaim  oeevpatlAmi  and  voadltfoA*  mot  to  affeet 
resld«ne«. 

For  the  purpose  of  voting,  no  person  shall  be  d«eiiMd  to  liave 
gained  or  lost  a  residence,  by  reason  of  his  presence  <»r  absencCv 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  Btate,  Or  of  the 
United  States,  or  of  the  high  seas;  nor  while  a  situdent  of  nny 
seminary  of  learning;  nor  while  kept  at  any  almshonae,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Ccnst.    1646,  art.  II,  I  a. 

f  4.  ReslatratioA  ««#  «l*ett«m  Ifiwa  t«  1>«  viuwed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citisens  who  shaH  be  en  titled  to  the  right  •!  suffrage  hereby  es> 
tablished,  and  for  the  registration  of  voters;  which  regtstnitiou 
shall  be  completed  at  least  ten  days  before  ea<:h  election.  Such 
registration  shall  not  be  required  for  town  and  village  eiections 
except  by  express  proviafon  of  law.  In  cities  and  vMlAgea  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  reglstereil 
upon  personal  application  only;  but  voters  not  residing  in  sm-h 
cities  or  villages  shnH  not  be  required  to  apply  in  person  tar 
registration  at  the  first  meeting  of  the  ofBcera  having  charge  of 
the  registry  of  voters. 

Const.    1846.  art.  II,  |  4. 

I  6.  Manner  of  voting. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
mav  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  oth^r' method  as  may  be  prescribe  by  law,  prbvlded 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  f  6. 

V 

I  6.  Registration  and  election  boards  to  be  bi-partisan* 
except  at  town  and  -villaire  elections.  . 

All  laws  creating,  regulating  or  afl!eetlng  boards  or  officers 
charged  with  tiie  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  reepectively, 
ns  the  Legislature  may  direct.  Existing  laws  on  this  suUect 
shall  continue  until  the  Legiriature  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  electiona. 
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article:  third. 

8ce.    1.  LeflsUtlTe  powers. 

2.  Number  and  terms  of  senators  and  aBScmblymen. 

8.  8«nate  district!. 

4«  Esnmeratlons  and  reapportionments. 

5.  Apportionment  of  assemblymen;  creation  of  assembly  districts. 

•w  CompeBsatlon  of  members. 

7.  CItU  appointments  of  members  Toid. 

8.  Persons  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  eacb  bouse. 

11.  Journals;  open  sessions;  adjournments. 

tt.  Members  not  to  be  questioned  for  speeches. 
IS.  Bills  may  originate  In  either  house. 

14.  Bnicting  elaoM  of  blNs. 

15.  Manner  of  passing  bills. 

16.  Prirate  and  local  bills  not  to  embrace  moro  than  one  sobject. 

17.  Bxlstlng  law  made  applicable  to  be  Inserted. 

18.  Cases  In  which  prirate  and  local  bills  shall  not  bo  passed;  restrie 

tlons  as  to  laws  authorising  street  railroads. 

19.  Private  claims  not  to  be  audited  bj  legislature. 
IQl  Two-thirds  bllhi. 

SI.  Appropriation  bills. 

St.  Bestrictlons  as  to  proTlslons  In  the  appropriation  or  supply  bills. 

S8.  Certain  sections  not  to  apply  to  commission  bills. 

•4.  Tax  bills  to  state  tax  distinctly. 

JB.  When  ayes  and  nays  necessary;  three*flfths  to  eonstltote  quorum. 

98.  Boards  of  soperrlsors. 

ST.  Local  leglslatlTo  powers. 

SS.  Extra  compensation  prohibited. 

29.  Prison  labor;  contract  system  abolished.  , 

t  1.  I««sislAtlTe  po'vrem. 

The  legislative  power  of  this  State  ^hall  be  vested  in  the  Senate 
sad  Asvembly. 

Gout.    1846.  art.  IIT.  |  1. 

I  1.  irnntber  and  term*  of  aeniitors  and  asHemblymen. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinafter 

Erovided.    The  senators  elected  in  the  year  one  thousand  eij;ht 
undred  and  ninety -five  shall  hold  their  offices  for  three  years, 
and  their  snccessora  shall  be  chosen  for  two  years.    The  As.sem- 
Uy  shall  consist  of  one  hundred  and  fifty  members  who  i»hnll  be 
choaen  for  one  year. 
CoMt.    1846,  art.  ni.  |  S. 

I  a.  Senate  diatrlot*. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  .senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inchisive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

Dtatrict  number  two  (2)  shall  consist  of  the  county  of  Queens: 

District  number  three  (3)  shall  consist  of  thnt  part  of  the 
connty  of  Kings  comprising  the  firet,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

DiflPtrict  number  four  ^4)  shall  consist  of  that  part  of  the  county 
of  Kinn  comprising?  the  seventh,  thirteenth,  nineteenth  find 
twenty-first  wards  of  the  city  of  Brooklyn 

DisMct  number  five  (5)  shall  consist  of  that  part  of  the  county 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Broolil.vii,  and  the  ward  of  the  city  of  Brooklyn 
which  was  formerly  the  town  of  Gravesend. 

District  number  six  (0)  shall  con«ist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  J^hall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  th^ 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty -eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  Ea9t  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe*s 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
fend  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadw^ay,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street,  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  East  river,  and  running  thence  through  Jackson 
street,  Grand  street.  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street,  Avenue  B,  Seventh  street.  Avenue  A, 
St.  Mark's  pJace,  Third  avenue,  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  street,  Sixth  avenue,  West 
Fifteenth  street.  Seventh  avenue,  West  Nineteenth  street.  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thenoe  along: 
East  Fourteenth  street,  Irving  place,  East  Nineteenth  street^ 
Third  avenue^  East  Twenty-third  street,  Lexington  avenue,  Bast 
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Fifty-third  street,  Third  avenue,  East  Fifty-second  street,  and 
Ihe  KsLst  river,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street.  Fifth  avenue,  Bast  Ninety- 
sixth  Btr<»et,  Lexington  avenue,  East  Twenty-third  street.  Third 
avenne.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue,  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street.  Tenth  avenue.  West  Forty-sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street,  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue, 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  Bast  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue.  East  Fifty-third  street, 
lA'xtugton  avenue.  East  Eighty-fourth  street.  Second  avenue, 
East  Eighty-third  street  -and  the  East  river,  to  the  place  of  be- 
ginning; and  also  Blackwell's  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spnyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty -third  street  and  the  East  river,  running  thence  through 
Bast  Eighty-third  street,  Second  avenue,  East  Eighty-fourth 
street,  Lexington  avenue.  East  Ninety-sixth  street,  Fifth  avenue, 
BMt  One  Hundred  and  Tenth  street.  Fourth  or  Park  avenue, 
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Bast  One  Hundred  and  Nineteenth  street  to  the  Harlem  river, 
and  along  the  Harlem  and  Kast  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  ccuity  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  street.  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbofore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty-three  (23)  shaU  consist  of  the  counties 
of  Orange  and  Bockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia  and  Putnam. 

District  number  twenty-five  (25)  sfiall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2fi)  shall  consist  of  the  counties  of 
Delaware,  Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton  and  Bcboharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  coi^nty  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  o^  the  countiefs  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty^-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (30)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steiiben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  thf»  counties  ot 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  condat  of  that  pi^rt  of  tht 
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eonntj  of  Monroe  cot&tyrlsing:  the  towns  of  BHghtdii,  Henrietta, 
Irondequoit,  Mendon«  Penfleld,  Perinton,  Pittfiford,  Rush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fonrteenth,  sixteenth,  seventeenth  and  eighteenth  trards 
of  the  city  of  Rochester,  as  at  present  constituted . 

District  nnmber  forty-fonr  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece.  Hamlin,  Ogden,  Pnrran,  Riga,  Sweden  and  Wheatland, 
and  the  finrt:,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  js  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  nnmber  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  nnmber  fortjr-s^ven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  firstt  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  nnmber  forty-eight  (48)  shall  consist  of  that  part  of 
the  connty  of  £rie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh}  twelfth,  thirteenth,  fonrteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  cdnstittited. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Brie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
deiicribed. 

District  nnmber  fifty  (50)  shall  consist  of  the  connties  of  Chau- 
tauqua and  Cattaraugus. 
lS4e,  art.  Ill,  f  8. 


I  4«  K»«meimtfon8  and  reapportionnoteitts. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
ander  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five. 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  Raid 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
eanmeration,  and  shall  at  nil  times  consist  of  contignouR  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senatt* 
district  exc^t  to  make  two  or  more  senate  districts  wholly  in 
sncii  eoanty.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  sennte  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  n»ay  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  alions. 

No  county  shall  have  four  or  more  senators  unless  it  $;hftll  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
90e-third  of  all  the  senators;  and  no  two  counties  or  the  territory 

*'  Digitized  by  Google 


1 5  CONSTITUTION  OF  NEW  YORK.  Art.  ID 

thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  halve  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const..  1846,  art.  Ill,  |  4. 

S  6.  Apportionment  of  naaembljrnieni  creation  of  naaem- 
bljr  districts. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev< 
eral  counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  Inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member;  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member;  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight  members;  Essex. 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Genesee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingrston  county)  one  mem- 
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ber;  Madison  county,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty -five 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  county,  <me  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  tlie  powers  of  a  common  council,  shall 
assemble  on  the  second  Tuesday  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shaU  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion  shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  thi 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
Are,  shall  be  made  by  the  common  council  of  the  said  city  an<\ 
the  board  of  snpenrisors  of  said  county,  assembled  in  joint  ses- 
sion. In  counties  haying  more  than  one  senate  district,  thesamn 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thf 
senajte  districts  of  any  county,  in  which  case  one  more  assembL;- 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  thn 
senate  district  in  such  county  having  the  smallest  number  of  in* 
habitants,  excluding  aliens,  as  the  case  may  require.  No  towik, 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
Uocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
nearly  equal  in  number  of  Inhabitants,  excluding  aliens;  but  in 
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the  diyision  of  citiefl  under  the  first  apportioliinciit,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  ennmeration  of  one  thou- 
sand eight  hundred  and  ninety>two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  divialon,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  hj 
the  Legislature. 

An  apportionment  by  the  Legislatnre,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citisen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
Tolving  an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  seaslOB 
it  shall  convene  promptly  for  the  disposition  of  the  aame. 

Const.    1846,  Art.  Ill,  |  6. 

I  6.  CompensfctfoA  of  atembers. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  mim  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary  session,  or  whjen  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  rfnch  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  Ill,  (  6. 

S  7.  Civil  a.ppointme]it«  of  meaibera  Toi€« 

No  member  of  the  Legislature  shall  receive  any  citil  apfwlnt- 
ment  within  this  State,  or  the  Senate  of  the  United  States,  ftom 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votew  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  Ill,  |  7. 

I  8.  PeraoiiB  dis^nalilled  from  tteiny  meaitoe^fl. 

No  person  shall  be  eligible  to  the  LegiWatute,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  -And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seiit. 

Const.    1846,  art.  III.  |  8. 

I  9.  Time  of  eleetiona. 

The  elections  of  senators  and  members  of  assembly,  purs^iailt 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tu^- 
day  succeeding  the  first  Monday  of  November,  unless  Otherwise 
directed  by  the  Legislature. 

Coeit    1846,  art.  Ill,  |  9. 
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I  lO.  PawevB  of  each  bo«se. 

A  majority  of  each  bouse  shall  constitute  a  quorum  to  do  busi- 
umA  Bach  houae  shall  determine  the  rules  of  its  own  proceed- 
liigs,  and  be  the  judge  of  the  elections,  returns  nud  qualitioations 
of  ita  own  members;  shall  choose  its  own  officers;  and  the  Senate 
ahall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 
18M,  art.  HI,  f  10. 


I   11.  JotaruAlai  open  ■eastonsi  adjonrnmeiita. 

Bach  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  reciuire  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  N<^ither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

OoBSt.    1946.  art.  III.  (  U. 

i  la.  9l«aa1fera   m.ot  to   be   qneatloned   for  speeclies. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 
Const.    1«46,  ftrt.  III.  i  12. 

I  18.  Bills  may  orisrlnate  In  either  house. 

Any  bUl  may  originate  in  either  bouse  of  the  Legislature,  and 
an  bills  passed  by  one  house  may  be  amended  by  the  other. 
Const.    1M9,  art.  III.  f  13. 

I  14.  Bi|#ct|«iP  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  '*  The  People  of  the 
Btate  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

CoMt.    1$M.  art.  Uh  I  14. 

I  IS.  Maaaev  of  passlaff  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
l)een  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
St  least  three  calendar  legislative  days  prior  to  Its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  neicesslty  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  be  passed  or  become  a  law, 
pxcept  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Coost.    1846.  art.  lU,  I  10. 

i  16.  Frivate  lMi«l  loeiU  bills  not  to  eaabraee  aaore  tliav 
oi|e  sabjeet. 

Vo  Pfiyate  Of  loca)  bill,  which  may  be  passed  by  the  Legislature, 
shaD  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

CoMt.    ISM.  art.  in.  |  16. 
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i  17.  ICxiBttnar  laivvs  ina4le  applicable  to  be  laperteA. 

No  act  shall  be  passed  which  shall  proyide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.    1846,  art.  III.  f  17. 

i  18.  Cases  In  -whtcli  private,  and  local  bllla  aball  not  be 
passed  I  restrictions  as  to  laws  authorlsiaar  street  rall« 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

ProTiding  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 
•     Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  Individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerntod  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetner  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  ajatnded  in  1901. 
To  take  effect  Jan.  1,  1902.] 

CADflt.    1846,  art.  III.  f  18,  added  in  1874. 
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I  10.  Private  ela.ima  not  to  be  audited  by  legrialature. 

The  LegisUture  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
■nch  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Oonat.  184a,  art.  Ill,  i  19,  added  In  1874. 

S  90.  Two-tbirda  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

CoMt.    1846.  art.  I.- 1  9. 

S  31.  Appropriation  blllii. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

OoMt.    1848,  art.  VII,  |  8. 

f  22.  Restrietiona  aa  to  provision*  in  tbe  appropriation 
or  anpply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

New. 

f  28.  Certain  aeetiona  not  to  apply  to  contaaiaaion  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Oooct.    1840,  art.  Ill,  |  25,  added  In  1874. 

f  24.  Tnac  biUa  to  atate  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Const.    1846,  art.  Ill,  f  20,  added  in  1874. 

I  28.  'VTben  ayea  and  naya  ne«eaaary|  tbree*8ttba  to  con- 
Btitnte  «nomin. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
pabilc  or  trust  money  or  property,  or  releases,  discharges  or  com- 
matea  any  claim  or  demand  of  the  Stste,  the  question  shall  be 
uken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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joarnals,  and  three-fifths  of  all  thp  memlaer^  el^cte^  to  either 
house  shall,  in  all  such  cases,  be  necessarj*'' to  constitute  a  Quorum 
therein. 

Coast.    1846,  «rt.  HI,  {  21,  %Ad^  in  1874. 

S  26.  Board  of  ■nper-vtaorB. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  tQ  h^  composei}  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  inclpdes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1846,  art.  Ill,  f  22,  adaed  In  1874. 

f  27.  Local  legplBlatlve  povrera. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  wnua 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal 
otiicers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  oflicers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 
Const    1846.  art.  Ill,  |  23.  added  In  1874.  amended  190(^. 

I  as.  Bxtra  eompenwatton  vrohlbitea. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846,  art.  Ill,  {  24. 

f  99.  PrlBOii  labor;  contract  ayatem  abollalicd: 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  fanned  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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ARTICLB  FOURTH. 

Sec     1.  ExeoatlTe  power. 

2.  QuaUflcations  of  goTernor  and  lleatenant-gOTernor. 
8.  Election  ot  gorornor  and  lieutenant-goTemor. 

4.  Duties  and  powers  of  governor;  compensation. 

5.  Reprieres,  commutations  and  pardons  to  be  granted  by  goTeroor. 

6.  When  llenienant-goremor  to  act  as  gOTernor. 

T.  Qaaimcations   and  duties  of  lieutenant-governor;   snccesslon   to  the 
govemonblp. 

8.  Salary  of  lleutonant-govemor. 

9,  BUls   to   ho   presented    to   governor;    approval:    passage   of   bills   by 

legislature  If  not  approved. 

I  1.  Execntlve  po-vver. 

The  executive  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
ihe  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1S46,  art.  lY.  {  1. 

f  2.  Qrtaaltllcatloiiii  of  iro-vernor  and  lientenant-so-verjtor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  yearb 
next  preceding  his  election  a  resident  of  this  State. 

Gouft.    1846,  art.  nr.  f  2. 

i  8.  BSleetion  of  irtoTernor  and   lletiteuant-froTernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lii>iiteniint'6oternor  shkll  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  nmnber  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Ijegislatnre  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  rtiteb  for  Governor  ot  Lieutenant-Governor. 

Oonst.    1846,  art.  iV.  (  $. 

I  4.  Datleii   Atktk    |iotr«^B   ot   ttrO'r^irndi*(    «oiiipemi»atloii. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  StAte.  He  shall  hAve  power  to  convene  the 
Legislatul-e,  or  the  Sehate  only,  on  extraordinary  occasions.  At 
extraorditiary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  nnd  recommend  such  matters  to  it  ns  he 
shall  judge  expedient.  He  shall  transact  all  nt^cessary  busine<!«( 
with  .the  pfficera  of  government,  civil  and  military.  He  sh^ll 
eipedite  all  sii<^b  measures  as  may  be  resolved  upon  py  tno  liO/ris- 
l|tare«  juiil  snafl  take  care  t^at  the  laws  are  faithfully  e^cocutt^ci. 
Be  Bhkil  receive  for  his  services  an  annual 


salary  of  ten  thousniKl 
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dollars,  and  there  shall'  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 
Const.    1846.  art.  IV,  |  4,  amended  in  1874. 

f  5.  Reprle-vea,  eomiifctatatioiiM,  and  pardon*  t«  b« 
irranted  by  aro-vernor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  sases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
bo  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  li 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  i  5. 

S  6.  IVlien   llentenant-ATO-vernor   to   act  a«  aro-vernor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1346,  art.  IV,  i  6. 

S  7.  CInallllcatlona  and  duties  of  ltemtenant*arovernor| 
■ncceanton  to  tlie  sovernoralitp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846,  art.  IV,  f  7. 

f  8.  Salarx  of  Iteutenant-fCOTornor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  seryice  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 
Gout.    IMe,  «rt  IV.  i  8,  amended  In  1S74. 

g  ••  Btlla  to  b«  presented  to  ffoTernori   approval!   paa* 
ivo  •f  Mil  by  Icvlalatiire  tf  not  approved. 


ItfTery  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
hia  objections  to  the  house  in  which  It  shall  have  originated, 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shaU  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjourpment  of  the 
Legislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  efifect.  If  the 
Legislature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

OoMt.    1M61  art.  IT,  f  »,  amended  in  1874. 
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ARTlCIiB   Ftf^TH. 

Sec.     1.  State  offlcera. 

2.  First  election  of  state  offlcera. 

8.  Superintendent  of  public  works;  appointment;  powera  and  duties. 

4.  Boperintendent  of  state  prisons;  appointment;  powert  and  dtttl€0. 

5.  Oommlssloneni  of  the  land  office;  of  the  canal  fnadt  ettuU  boaM. 

6.  Powera  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  gorernor. 

8.  Oertaln  offices  abolished. 

9.  ClTll  aerrlco  appointments  and  promotlo&f. 

f  1.  Sta,te  oAcerii. 

The  Secretary  of  State,  Comptroller,  Trettsurer,  Attorne^-Qen- 
eral  and  State  Engineer  and  Suryeyor  shall  be  choneti  at  a  #eil- 
eral  election,  at  the  times  and  places  of  electing  the  OoVerhor 
and  Lieutenant-Qoyernor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Bach 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuahce  in  office^ 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  i«  not 
a  practical  civil  engineer. 

Const.    1846,  art.  T.  If  1,  2. 

§  2.  First  election  of  atate  ofloer*. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treaig- 
urer,  Attorney-General  and  State  Engineer  and  Surveyor,  pu»- 
suant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

f  3.  Superintendent  of  public  works;  appointment) 
poYvers  nnd   dntlea   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
.whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such   Superintendent  of  Public 
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Works  from  office,  the  Ooyernor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  remoTsl,  and  shall  report 
sach  remoyal  and  the  cause  thereof  to  the  Letfislature  at  its  next 
session.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  th6  Legislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  superintendert  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  suspension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  In  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and.  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Pnblic  Works,  and 
be  sabject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
(rovemor,  by  and  with  the  advice  and  consent  of  the  Senate* 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 
GoBSt.    1M«,  art.  V.  (  3,  amended  In  1874. 

I  4.  Svpcrlnteitdeiit  of  state  prtaomn)  App^tntaaeiit) 
po-wers  »Bd  dntiea  of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shau  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

Canst.    1840,  art.  Y,  i  4,  amended  In  1876. 

f  B.  Commiaaloiierii  of  the  land  oflce;  of  the  can&l  fund) 
CAsal  board. 

The  Ueutenant-Qovernor,  Speaker  of  the  Assembly,  Secretary 
of  State,   GomptroUer,    Treasurer,    Attorney-General    and    State 
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Bngineer  and  .Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lientenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 
GoDBt.    1846.  art.  V.  f  5. 

f  6.  Powers  And  duties  of  boards. 

The  powprs  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

CoDSt.    1S46,  Art.  y,  I  6. 

f  7.  State  treasurer,  siiBpenfilon  hy  ficovernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oonst.    1846.  art.   V.  |  7. 

f  8.  Certain  offices  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished:  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  Y,  f  8. 

I  9,  Civil  service  appointments  and  promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  bo  made.  Laws  shall 
b«  made  to  provide  for  the  enforcement  of  this  section. 

H«w. 
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ARTICLB   SIXTH. 

1.  Snprcmtt  eoort;  how  coiMtltiited;  ^ldlcial  dlftrlett. 

2.  Judicial  departments;  ai»penate  dlTlflon,  how  conttttotod;  forenor 

to  designate  JoBtlces;  reporter;  time  and  place  of  holding  coarts. 
8.  lodge  or  jostlcG  not  to  sit  In  reTiew;  testlmonj  in  eqolty  cases. 

4.  Terms  of  ofllce;  Tacancies,  how  filled. 

5.  <3t7   courts    abolished;    judges   become   Justices  of  supreme   oout; 

salaries;  Jnriadlction  rested  in  sapieme  court. 
&  Circuit  courts  and  courts  of  oyer  and  terminer  abolished. 

7.  Oourt  of  appeals. 

8.  Vacancy  in  court  of  appeals,  how  filled* 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  office. 

11.  BemoTal  of  Judges. 

12.  Ciompensation;  age  restriction;,  assignment  by  goremor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

16.  Surrogates*     courts;     surrogates,     their     powers     sad     JwlsdlctloB} 
Tacancies. 

16.  Local  Judicial  officers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  No  judicial  officer,  except  justice  of  the  peace,  to  recelTe  fees;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  justices  of  the  peace  and  local  judicial 


23.  Goorts  of  special 

i  1.  Svpren&e  eourt)  bOTr  eonatltuteili  Jtadicia.1  diatrleta. 

The  Supreme  Ck>urt  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
jf  appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
daring  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  diyided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  jilsUcfeS  iii  atly  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  oyer  thirty-flye  thousand  of  the  population  thereof  as 
shdwti  by  the  last  Stat^  or  Federal  bensus  Or  enumeration.  The 
Legislature  thay  erect  out  of  the  second  judicial  district  as  now 
constituted^  another  judicial  district  atod  ftpiiortion  the  justices 
in  office  between  th6  districts,  and  t>rorid^  for  the  election  of 
additional  jhstices  iti  the  new  district  not  exceeding  the  limit 
herein  proTided. 
Const    1846,  art.  VI,  {  6,  amended  In  liK)6. 

S  2.  Judicial  departments  $  appellate  dl-vlalotit  ho^y  eon* 
Mtltntedi  arovernor  to  deslgrnate  JnittloeB)  repoMer;  time 
una  mm^e  Off  bdiaiiiar  bottrt«. 

The  Legislature  shall  diyide  the  State  into  four  judicial  depart- 
ments. The  first  dejlftrttnent  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lined,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  th^  judicial  dt^paftments,  but 
without  increasing  the  number  thereof. 

Inhere  shall  be  an  Appellate  Division  ot  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  fltst  departilleht,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  crise  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 

as 
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disposition  of  the  basiness  before  it.  Wbenoyer  the  Appelate 
Dirision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Dirision  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Jqstice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  tl*an 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Dirision,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  bold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State..  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  bold 
such  terms;  or  to  make  rules  therefor. 

Const.    1846,  art.  VI  ||  7  and  28,  added  in  1862,  amended  In  1899  and  1906. 


I  8.  Jndfre  or  Justice  not  to  sit  In  reTtewj  test Intonr  i» 
equity  cases. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law:  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  n'tcr  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Const.    1840,  art.  f  I,  9  8. 

I  4.  Terms  of  oflleei  vacancies,  how  Ulled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.    When  a  vacancy  shall  cccur  otherwise  tb%p 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of.  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 
Const.  1846,  art.  VI,  $(  9,  13. 

I  6.  Ctty  courts  abollaliedi  Jvdve*  beeome  Jnvtlee*  of  ■!!• 
preme  court i  aalarlesj  JnrlMllction  vested  In  ■npreme 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  In 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  9.  Circuit    courts     and    courts    of    oyer    and    terminer 
abolished. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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handred  and  ninety-iiTe.  All  their  jurisdiction  Bhall  thereupon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 
Mew. 

I  7.  Court  of  astpeala. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Jod^e  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  qoornm.  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
caoses  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  ofHce  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Const.    1846,  art.  VI,  f  8,  amended  In  1869. 

I  8.  Vacancy  in  court  of  appeals,  hofv  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  su  h 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and 'including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

CoMt.    1846,  art.  VI,  f  8,  amended  in  1869. 
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I  9.  Jnriadletton  of  covrt  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  dep^rtrneut 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  bi|t 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

N«w. 
I  lO.  Jvclve*   not  to  Iiold  any  otiier  olllee*' 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Ivegislature  or  the  people,  shall  be  void. 

Const.     1846.   art.   VI,   |   10,  aiueoded  in  1868. 
f   II,  Removal  of  Jndffea. 

Judges  of  the  Court  of  Appeals  and  Justices  of  tUe  Supreme 
Court  may  be  removed  by  concurrent  resolutioq  of  both  ftouBes 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  oy  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
.statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 

Const.     1846,  art.  VI,   |  11,   amended  In  1869. 

I  J  2.  Compen»atlon|  a^e  reRtrlctioni  a««lffnment  1»y  gov- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  ape.  Each  justice  of  the  «u- 
preme  court  shall  receive  from  the  state  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  receive  in  addition  the 
snm  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Those 
justices  elected  in  the  first  and  se<'(mcl  judicial  departfuents  soall 
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continue  tb  receive  from  their  respective  cities,  counties  ot  dis- 
tricts, as  now  provided  by  law,  sucli  additional  compensation  as 
will  make  their  agj?re^ate  compensation  what  they  are  now  receiv- 
in«r.  Those  justices  elected  in  any  juaicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second '  departments,  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
snob  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assiinied  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 

Const.    1846,  art.  VI,  i|  18,  14,  amended  In  186d  and  1909. 
i   13.  Trial  of  trnpeaelmiemts. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  majbr  part  of  them.  Oli  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Oeu tenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  afteir 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  th& 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  .person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  ahy  office  of  honor,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Const.    1846.  art.  TI,  i  1,  amended  in  1860. 

I  14.  Goaiity  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kinps  there  shall 
be  four  County  Judges.  The  number  of  County  Judges  in  any 
county  may  also  be  increased,  from  time  to  time,  by  the  Legis- 
lature, to  such  number  that  the  total  number  of  County  Judges 
in  any  one  county  shall  not  exceed  one  for  evei-y  two  hun- 
dred thousand,  or  major  fraction  thereof,  of  the  population 
of  such  county.  The  additional  County  Judges  in  the  county 
of  Kings  shall  be  chosen  at  the  general  election  held  in  the 
first  odd-numbered'  year  after  the  adoption  of  this  amend- 
ment. The  additional  County  .Tudges  whose  offices  may  be 
created  by  the  l-iegislnture  shall  be  chosen  at  the  general 
election  held  in  the  first  odd-nunil)ored  year  after  the  creation 
Of  such  office.     All  County  Judges,  including  successors  to  exist- 
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ing  Judges,  shall  be  chosen  by  the  electors  of  the  counties  for 
the  term  of  six  years  from  and  including  the  first  day  of  Janu- 
ary following  their  election.  County  Courts  shall  have  the  pow- 
ers and  jurisdiction  they  now  possess,  and  also  original  juris- 
diction in  actions  for  the  recovery  of  money  only,  where  the 
defendants  reside  in  the  countj^  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dol- 
lars. The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action 
therein  for  the  recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-five. 
All  the  jurisdiction  of  the  Court  of  Sessions  in  each  county, 
except  the  county  of  New  York,  shall  thereupon  be  vested  in  the 
County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  transferred  to  the 
said  County  Courts  for  hearing  and  determination.  Every  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law. 
His  salary  shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  County  Judge  of  any  county  may  hold 
County  Courts  in  any  other  county  when  requested  by  the 
judge  of  such  other  county. 
Const.     1846,  art.  VI,  f  15,  amended  in  1860    and  Nov.  4.  1913. 

I  IS.  Svrroarateii*  conrtai  aarroaratea,  their  pofvers  and 
Jarladlctloni    vacancies. 

The  existing  Surrogate's  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  the'r  terms  of  office  shall  he  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates*  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  la IV,  payable  out  of  the  county  treasury.  No  County^  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  Increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates*  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  exceeding  four  hundred  thousand, 
the  powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const     1846,  art.  VI,   f  15.  amended  in  1869. 
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I   16.  I«oeal  Judicial   ofloers. 

The  Leinslature  may,  on  application  of  the  board  of  supers 
Tisors,  provide  for  the  election  of  local  ofDcers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  Tacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.     1846,  art  TI,   f  16,  amended  la  1868. 

{   17.  Jnaticea   of   the   peace)   district   coart  Jiistioes. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  sucn  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  fuH  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  S'tate  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  pfllcers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  sltall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

C6Bst.     1846.  art.  VI,  f  18,  amended  in  1869. 

I  18.  Inferior  local  courts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Oonst.     1846,  art.  VI,  f  19,  amended  in  1869. 

I  19.  ClerlLM    of  courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  presfcribed  by  • 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall 
keep  his  office  at  a  place  to  be  designated  by  said  Justices.  The 
Clerk  of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of 
government.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks 
of  the  Appellate  Division  shall  receive  compensation  to  be 
established  by  law  and  paid  out  of  the  public  treasury. 

Const.     1846,  art.   VI,   f  20,  amended  in  1869. 

f  20.  Ho  Judicial  Ofllcer,  except  Juiiticc  of  the  peace,  to 
receive  feesi  not   to  act   an  attorncF  or  counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own   use  any   fees  or  perquisites  of  office;   nor  shall  any 
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Judge  of  the  Court  of  Appeals,  or  Justice  of  th^  Shprt»me  Court, 
or  any  Cofanty  Judge  or  Surrogate  hereafter  elected  in  a  county 
hating  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 
t?on£i     1846,  art.  VI,  |  21,  amended  in  1808. 

i  flli  Publication  df  atatntes. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  t-egulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const     1846,  art.  TI,  |  23,  amended  in  1809. 

I  2^.  Term*  of  olBce  of  preaent  Jiistto«ii  of  the  peace 
and  local  Judicial  olllcerii. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  ojSlces  until  the  expiration  of  their 
respectire  terms. 

Const.     1846,  art.  VI,  |  25,  amended  in  1860. 

I  28.  Courts   of  special   aesaioiis. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
Idw: 

Const     1846,  art   VI,   |  26,  amended  In  1869. 
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ARTICLB  8BVBBITH* 

Ue.     1.  State  eretfit  not  to  be  fftTen. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  Inyaslons. 

4.  Limitation  of  leglslatlTe  power  to  croate  debts. 

5.  Sinking  fund,  bow  kept  and  Inrestod. 

6.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preaerre. 

8.  Canals,  not  to  be  sold;  not  applicable  to  certain  canals;  dlspasltioB 

of  funds. 

9.  No  tolls  to  be  imposed;  contracts  for  work  and  materials;  no  sstra 

compensation. 

10.  Canal  improyement  and  cost  thereof. 

11.  Payment  of  debts  of  tbe  State. 

12.  ImproTement  of  hl^wajrs. 

I  1.  State  credit  not  io  be  siren. 

The  credit  of  the  State  shall  not  in  anjr  manner  be  criren  pr 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 
CoMt.    1846,  art.  VII.  |  0. 

{  2«  State  debt*,  powf  to  eontraet. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

GoBrt.    1846,  art.  Vll,  f  10. 

{  8.  State  debts  to  repel  Invasion*. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defe.nd  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  puri)08e 
wliatever. 

Const.    1846.  art.  VII,  f  11.  « 

I  4.  Ijimitatipn  of  lei^vlative  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distincly  specified  therein; 
and  .such  Inw  shall  Impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  oq 
such  debt  as  it  falls  due,  and  also  to  pay  an^  discbarge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  hav« 
received  a  majority  of  all  the  votes  cast  for  and  against  it  fit 
Ruch  election.  On  the  final  passage  of  such  bill  ip  fsither  h6qf|<) 
nf  the  Legislature,  the  question  shall  be  taken  by  ^ves  aqd  poea. 
to  De  duly  entered  on  the  jouma{s  thereof,  and  shall  be:  **  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  tha 
people?'* 
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The  Legislature  may  at  any  time,  after  the  approTal  of  such 
law  by  the  people,  if  do  debt  shall  have  been  contracted  iu  pur- 
suance thereof,  repeal  the  same;  and  iuay  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  Lrrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  tuereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  The  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  ■  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt,  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discbarge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.     1846.    art.  VII.    I   12,  amended  In    1905    and  1909. 

I  S.  Slnklnar  tundf  bow  kept  and  luTeated, 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
^  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.    1846,   art.   VII,  |  18,  amended  in  1874. 

I  6.  Claims  barred  by  atatute  of  limitations. 

Neither  the  Legislature,  canal  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  duly  pre- 
sented within  the  time  allowed  by  law,  and  prosecuted  with  due 
diligence  from  the  time  of  such  presentment.  But  if  the  claim- 
ant shall  be  under  legal  disability,  the  claim  may  be  presented 
within  two  years  after  such  disability  is  removed. 

Const.     184«,  art.   VII.   |  14,  amended  iff  1874. 

I   T.  Forest  preserve. 

The.  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands*.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  priyate, 
n  ir  shall  the  timber  thereon  be  sold,  removed  or  destroyed.  But 
the  legislature  may  by  general  laws  provide  for  the  use  of  not 
ex:e«ding  three  per  centum  of  such  lands  for  the  construction 
and  maintenance  of  reservoirs  for  municipal  water  supply,  for 
the  canals  of  the  State  and  to  regulate  the  flow  of  streams. 
Sui-h  reservoirs  shall  be  constructed,  owned  and  controlled  by 
the  State,  but  such  work  shall  not  be  undertaken  until  after 
the  boundaries  and  high  flow  lines  thereof  shall  have  been 
accurately  surveyed  and  fixed,  and  after  public  notice,  hearing 
and  determination  that  such  lands  are  required  for  such  public 
Qse.  The  expense  of  any  such  improvements  shall  be  appor- 
tioned on  the  public  and  private  property  and  municipalities 
benefited  to  the  extent  of  the  benefits  received.  Any  such  reser- 
voir shall  always  be  operated  by  the  State  and  the  Legislature 
ahall  provide  for  a  charge  upon  the  property  and  municipalities 
benefited  for  a  reasonable  return  to  the  State  upon  the  value 
of  the  rights  and  property  of  the  ^tate  used  and  the  services  of 
the  State  rendered,  which  shall  be  fixed  for  term»  of  not  ex- 
ceeding ten  years  and  be  readjustable  at  the  end  of  any  term. 
Unsanitary  conditions  shall  not  be  created  or  continued  by 
any  such  public  works.  A  violation  of  any  of  the  provisions  of 
this  section  may  be  restrained  at  the  suit  of  the  people  or, 
with  the  consent  of  the  Supremo  Court  in  Appellate  Division, 
on  notice  to   the   Attorney-General  at  the  suit  of  any   citizen. 

Amended  Nor.  4,   1913. 

i  H.  Canals,  not  to  be  soldi  not  applied  to  certain 
eanalsf  disposition  of  fnnds. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Ilamburg  street  canal,  situated  in  the  city  of  BufiFalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rivcKl  from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

Connt.     irA^  art.  VII,   f  6,  amendMl  in  1882. 

I  0.  ?ro  tolls  to  be  Imposed;  contracts  for  worlc  and  ma- 
terlalsf   no  extra  compensation. 

Xo  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  lioats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such 
laws  and  reirulations  as  have  been  or  may  hereafter  be  enacted 
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pof^cerriing  the  navigation  of  the  canals.  The  Legislature  shall 
annually,  by  equitable  taxes,  make  provision  for  the  expenses 
of  the  superintendence  and  repairs  of  the  canals.  All  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  per- 
sons who  shall  oflfer  to  do  or  provide  the  same  at  the  lowest 
price,  with  adequate  security  for  their  performance.  No  extra 
compensation  shall  be  made  to  any  contractor;  but  if,  from  any 
unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  be 
unjust  and  oppressive,  the  canal  board  may,  upon  the  application 
of  the  contractor,  cancel  such  contract. 

Const.     1846,  art  VII,   |  3,  amended  in  1882. 

I  10.  Canal    Improvement ,    and    coat    thereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 

I   11.  Payment   of   debts   of   tlie   vtate. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
ihay  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury 
as'  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  tj:> 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
iafter  created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking  fund  shall  be  applied  to  the  purjiose  for 
which  s^id  sinking  fund  is  crAited  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  fnich  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  artiple  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 

Added  In  1906. 

I  12.  Improrement  of  hlffKwaya. 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determiued 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sura  of  fifty  millions  of  dollars.  The  payment  of  th^& 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  per  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  eflFcct  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  withia 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  tlte  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 
*Added  In  1905.  ^  , 
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ART1CI.B    BIQHTH. 

■m.    1.  Oocpormtiomi,  formation  of. 
S.  Does  of  corporatioDs. 
SL  Ootporation,  deflnitloa  of  term. 

4.  SsTlnga   bank   charters;   restrlctlona   npon  traiteea;   special  charters 

not  to  be  granted. 

5.  Specie  payment. 

6L  BeciatiT  of  bills  or  notes. 

T.  UabUlty  of  stockholders  of  banks. 

8.  BUlliolders  of  insolvent  bank,  preferred  creditors. 

•.  Credit  or  money  of  the  state  not  to  be  given. 
IOl  Ooimtles,   cities   and  towns   not   to  gire  or   loan   money   or   credit; 

limitation  of  indebtedness. 
11.  State  board  of  charities;   state   commission   in   lunacy;    state   com* 

mission  of  prisons. 
IS.  Boards  appointed  by  goTemor. 
18.  Kzlatlng  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  Inmates  of  charitable  instltntlons. 
IB.  Oommlssloners  continued  in  office. 

I  1.  Corporattona,  formation  of. 

Corporations  may  be  formed  ander  general  laws;  bnt  shall  not 
be  created  by  special  act,  except  for  manicipal  purposes,  and  in 
^aaes  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

OoMt.    1S46.  art.  Vni.  f  1. 

I  Sk  Daea  of  eorporattons. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
ty  law. 

184e.  art.  VIII,  f  2. 


I  8.  Carporation,  dellaltloa  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
^Tiduais  or  partnerships.  And  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

OdosL    IMS,  art.  VIII,  i  3. 

I  4.  Sa'rinffs  bank  charters;  restrictions  npon  trnstees; 
■peelal  charters  not  to  be  sranted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
^rect  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
sr  institntion  for  savings.  The  Legislature  shall  have  n(H;>owerTto 

3  39  Digitized  by  V^jOOQlC 


11  l«  CONSTITUTION  OF  NEW  lORK.        Abt,  VHl 

pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  fbrmed  for  such  purposes 
under  general  laws. 
Const.    1846,  art.  YIII,  |  4,  amended  la  1874. 

I  5.  Specie  payment* 

The  Legislature  shall  have  no  power  to  pasci  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 
Const.     1846,  art*  VIH,  |  6. 

I   O.  negiutry  of  bills  or  notes. 

The  I^egislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  speae^ 
Const.    1846,  art.  VIII,  |  6. 

I  T.  litablllty  of  stocklioldeifs  of  banks. 

The  stockholders  of  every  corporation  and  Joint-stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  tfao 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 
Const.    2846,  art.  Till,  |  7. 

I  8.  Blllliolders  of  Insolvent  banlcy  preferred  eredltora* 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment; 
sver  all  other  creditors  of  such  bank  or  association. 
Const.    1846,  art.  Vlll,  |  8. 

I  9.  Credit  or  ntoney  of  tbe  state  not  to  be  giyrmm. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 
Oanat    1846^  art.  Vlll,  f  10,  added  In  1874^ 
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I  lOu  lafltliAtlon  of  Indebiediieva  of  eonntiev,  eltle%  town* 
a»d  TillaoreM^  ezoei»tloa  mm  to  city  of  New  York* 

No  eoQBty,  city,  town  or  village  shall  hereafter  give  any  money 
OP  property,  or  loan  its  money  op  credit  to  or  in  aid  of  any 
individual,  association  op  corporation,  or  become  directly  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  village  purposes.  This  section  shall  not  prevent  such  cgunty, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  be  authorized  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness, 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitations, 
except  »ach  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become  . 
indebted  in  any  further  amount  until  such  indebtednesB  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  sach  certificates  or  revenue  bonds  are  issued  and  payable 
ont  of  such  taxes;  nor  to  prevent  the  city  of  New  York  from 
Issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  yeai 
next  succeeding  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
the  limitations  herein  contained  shall  not  exceed  one-tenth  of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.  Nor  shall  this  section  be  construed 
to  prerent  the  issue  of  bonds  to  provide  for  the  suppiy  of  water; 
but  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
certificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  five 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply  of  water,  and  any  debt  hereafter  incurred  by  any 
portion  or  part  of  a  city.  If  there  shall  be  any  such  debt,  shall 
he  included  in  ascertaining  the  power  of  the  city  to  become 
otherwise  indebted:  except  that  debts  incurred  by  the  city  of 
New  York  after  the  first  day  of  January,  nineteen  hundred  and 
four,  and  debts  incurred  by  sny  city  of  the  second  class  after 
the  first  day  of  January,  ninateen  hundred  and  eighty  and  debts 
incurred  by  any  city  of  the  third  class  after  ths  nrst  day  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  tlie  supply  of 
water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  makine  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  .necessary  for  its  amortization  may  be  excluded  in 
ascertaining  the  power  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufficient  to  equal  the  said  interest  and 
omortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurre<l  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  incthe  debt  in- 
curring power  of  the  city  of  New  York  which  shal'  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  exceijt  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  city  valid  at  the  time  of  its 
inception,  shall  thereafter  become  m valid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  countj% 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Condt.     1846.  art.  VIII.  |  11,  added  In  1874,  and  amended  In  1884.  18M. 

1005.   1907  and  1909. 

I   11.  State  board  of  charltleai  state  eommftisloii  la  In- 
naey;  state  oommlsnion  of  prlaoa*. 

The  Legislature  shall  provide   for  a  state  board  of  charities, 
which    shall   yisit   and    inspect    all   institutions,    whether    state, 
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county,  manieipal.  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  such  institutions  as  are  hereby  made  sub- 
ject to  the  Tisitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots):  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 


i  12.  Bomrda  appointed  by  sovernor* 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

Mew. 

I  13.  Existing  laTTB  to  remain  In  force* 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
saall  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 
Neir. 

I  14.  Maintenance  and  support  of  Inmates  of  charitable 
lastitntlona. 

Nothing  in  this  (Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  pre?ent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  suppo;-t 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislature.     No  such  payments  shall  be  made  for  any 
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inmate   of   such   institutions   who  is   not   received   and   retained 
therein  pursuant  to  rules  es>tabli8hed  by  the  state  Iward  of  chari- 
ties.    8uch  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 
New. 

I   16.   Coiiinil»«loB«r«   continued   In   olllce. 

Commissionors  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  iuuncy,  now  hohling  oflSce^  shall  be 
continued  in  office  for  the  term  for  which  they^  were  appointed, 
respectively,  unless  the  Legishiture  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  forcjcroinjr  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 
New. 
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ARTICLB  NINTH. 

flw;     1.  Oommon  ■chools. 

2.  Regents  of   the   nniTerslty. 

3.  Common  M'hool,  Iltwatare  and  the  United  States  deposit  fvads. 

4.  No  aid  to  denominational  schools. 

I  1.  Commoii  scbool*. 

The  Legislature  shall  provide  for  the  maintenance  and  snpport 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 

New. 

i  2.  Re^-enta  of  the  nnl-veraltr. 

The  corporation  created  in  the  year  one  thousand  seren  hun- 
dred and  eighty-four,  under  the  name  of  The  Regents  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.  It  s'hall 
be  f^verned  and  its  corporate  powers,  which  may  be  increased, 
nK>dified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  less  than  nine  regents. 
New. 

I  3.  Common  eehool,  literature  and  the  United  States 
deposit  fund*. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fund  shall  be  applied  to  the  support  of  common 
8chooU;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies;  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Const.     1846*  art.   IZ,   i  1. 

i  4.  No  aid  to  denon&lnatlonal  scI&ooUi. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  publit-  money,  or  authorize  or  peruiit 
either  to  be  used,  directly  .or  indirvctly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 
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ARTICI<B   TBNTH. 

iMb     1.  Sherlflk,   cl«rkt  of  conntlM,   district  attorney  and  veflstflnis  cor- 
«roor  may  remoTe. 

2.  AppolntnMDt   ar    eltctlaa    of  oScan  not  pcoiidad  for  br  tkia  loo- 

sUtntlon. 

3.  Daratlon  of  terni. 

4.  Time  of  election. 

6.  Vacancies  In  olBca,  bow  flilad. 

6.  Political  jear. 

7.  RemoTal  from  olllce  for  Blaeondaet,  atik 

8.  Olllce  deemed  racant. 

9.  Gompenaatlon  of  olBcora. 

I  1.  fllierlfla,  elerka  of  eovntlea^  dlatalet  Atrermera  ab« 
refflatera)  Koveraor  oaay  remoT-e. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  exeept  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shaU  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  i  1. 

I  2.  Appointment  or  election  of  oflcera,  not  provldeJ 
for  by  tlila  constltntlon. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
eloctors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1848,  art.  X,  i  S. 

I  3.  Do  ration  of  term* 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  sucll 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Coast.    1848,  art.  X,  f  8. 
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I  4.  Time  of  eleetlon. 

The  time  of  electinff  all  ofllcen  named  In  this  article  sliall  be 
prescribed  by  law. 

OoMt.    1846.  art.  X,  t  4. 

I  O.  XmemmeA^u  In  oflee%  bew  me4. 

The  Legislatore  shall  prorlde  for  filling  vacancies  in  office,  and 
in  case  of  electiye  officers,  no  person  appointed  to  fill  a  yacancy 
shall  hold  his  office  by  flrtae  of  such  appointment  longer  than 
the  commencement  of  the  t>olitical  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

OoDSt.    IMO,  art.  X,  I  S. 

i  «.  PoUUeal  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

OooBt.    18M,  art.  X,  I  6. 

i  T.  Reaioval  from  oflce  for  mlseondnet.  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal 

CohC    1048,  art.  X,  I  7. 

f  8.  Ofliee  deemeA  JtmmmmU 

The  Liegislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.    1S46»  art.  X.  I  & 

I  ••  Compeaaatloa  of  oflcers. 

No  officer  whose  salary  is  fixed  by  the  Gonstitntfon  shall  re^ 
ceive  any  additional  compensation.  Bach  of  the  other  state  offi- 
cers named  in  the  Constitntioa  shall,  during  his  continuance  in 
ofllce,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensatioB. 

lati^  ate  ][•  ft. 
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ARTIQUD  BI.SVHSNTH. 

tee.     1.  State  mllltla. 

2.  ■nliatment. 

3.  Organization  of  mllltla. 

4.  Appointment  of  military  officers  hj  the  goTernor. 

6.  Manner  of  election  of  mllltarr  offlcera  presertbed  by  ^lie  leglalatar*. 
6.  Oommlsatoned  oflloera,  their  remoyal. 

i  1.  State  ■illltfa. 

All  able-bodied  male  citisens  betwe«n  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitnte 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Oonet.    18M»  art.  XI,  |  1. 

I  2.  Bnllstmeiit. 

The  Legislature  may  proTide  for  the  enlistment  into  the  active 
force  of  such  other  persona  as  may  make  application  to  be  so 
enlisted. 

New. 

I  8.  Orffaalsatloa  of  mil|tlfu 

The  militia  shall  be  organized  and  divided  into  snch  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed>  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  Appolmtmeat  of  mlUtarr  ollleera  br  the  ffoveraor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1846.  art.  XI.  I  8. 

I  5.  Maimer  of  election  of  military  olllcers  preserlbed 
by  leirlslatiire. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur .  therein. 
1846,  art.  XI,  tf  4,  6. 
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i  C  Comsilsflioiied  olllcers;  their  remo-va.!. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
ernor as  commander-in-chief.  No  commissioned  officer  shall  be 
removed  from  office  during  the  term  for  which  he  shall  have  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

Const.     1840.  art.  XI,  |  5. 
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ARTICIiR  TllirBIirTH.  ^ 

flee.  1.  Organliatlon  of  cities  and  Tillages;  regnlatlon  of  wages,  etc.,  of 
emplojees  of  state,  county,  city,   town,  etc. 

2.  Classification  of  cities;  general  and  special  elty  laws;  special  city 
laws;  how  passed  by  legislature  and  acceptance  by  cities. 

8.  Election  of  city  ofScers,  wlien  to  be  held;  extension  and  abridg- 
ment of  terms. 

S  1.  OrsanlMitloii  of  cities  and  Tillasefli  revalatioa  of 
'vraares,  etc.,  of  employee*  of  state,  county,  city,  town,  etc. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  org:an- 
ization  of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contraotiuR 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o^ 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 
Const    1846.  art.  VIII,  f  9,  amended  In  IMS. 

I  2.  GlaMMillcation  of  cities)  general  and  ■peetal  eltT 
la^r«|  apectal  city  la^ra;  ho^r  passed  by  leslalatnre  and 
acceptance  by  cities. 

All  cities  are  classified  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  law^s; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shaJl  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a-K;epted 
unless  accepted  as  herein  provided,  by  every  such  city.  When- 
Digitized  by  VjOOQIC 


Art.  XII        CONSTITUTION  OF  NEW  YORK.  , 

erer  any  snch  bUl  is  accepted  as  herein  provided,  it  shall  b« 
ject  as  are  other  bills,  to  the  action  of  the  Grovernor.  Whei 
diiriaf?  the  session  at  which  it  was  passed,  any  such  bill 
tamed  without  the  acceptance  of  the  city  or  cities  to  wh 
relates,  or  within  snch  firteen  days  is  not  returned,  it  may  i 
theless  ai?ain  be  passed  by  both  branches  of  the  Legislature 
It  shall  then  be  subject  as  are  other  billa^  to  the  action  < 
Governor.  In  every  special  city  law  which  has  been  ace 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  fol] 
by  the  words  "accepted  by  the  city,"  or  "cities,"  as  the 
may  be;  in  every  such  law  which  is  passed  without  such  a< 
ance,  by  the  words  "  passed  without  the  acceptance  of  tke 
or  *'  cities,"  as  the  case  may  be. 
New.    Ameoded  in   1807. 

I  8.  Bleetion  of  eity  ollloersy  wliem  to  be  lioldi  eztei 
and  abrldsment  of  terms. 

All  elections  of  city  officers,  including  supervisors  and  ju 
officers  of  inferior  local  courts,  elected  in  any  dty  or  part 
city,  and  of  county  officers  elected  in  the  counties  of  New 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  sai 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  01 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd 
bered  year,  and  the  term  of  every  such  officer  shall  expire  s 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all 
officers  elected  before  the  first  day  of  January,  one  thoi 
eight  hundred  and  ninety-five,  whose  successors  have  not  then 
elected,  which  under  existing  laws  would  expire  with  an 
numbered  year,  or  in  an  odd-numbered  year  and  before  thi 
thereof,  are  extended  to  and  including  the  last  day  of  Decc 
next  following  the  time  when  such  terms  would  otherwise  e: 
the  terms  of  office  of  all  such  officers,  which  under  existing 
would  expire  in  an  even-numbered  year,  and  before  the 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  prec 
year.  This  section  shall  not  apply  to  any  city  of  the  third 
or  to  elections  of  any  judicial  officer,  except  judges  and  ju 
of  inferior  local  courta. 
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ARTICIiBS  THIRTBBNTH. 

Sec.    1.  Oath  «f  olBc*. 

2.  Official  bribery  and  corruption. 

3.  Offer  or  promiae  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  maj  be  a  witness. 

6.  Free  passes,  franklnir  prlTileges,  etc.»  not  to  be  receired  hj  t  poblfe 

officer;  penalty. 
6.  Removal  of  district  attomey  for  faUnrs  to  prosecnte;  expenses  «f 

prosecutions  for  bribery. 

I  1.  Oatlt  of  olllee. 

Members  of  the  Legislature,  and  all  officers  execatire  and  ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  tJnited  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability;"  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe  the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  v<%ward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
n^quired  as  a  qualification  for  any  office  of  public  trust 

Const.    1846,  art.  XII,  §  1,  amended  in  1874. 

S  2.  Olllcial  bribery  and  cormptioii* 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  cf 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XY,  §  1,  added  In  1874. 

I  8.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  persox 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  Uy  th*  offlcer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 
Oont.    18M.  art.  XT,  |  %  added  In  18T4. 

I  4.  Person  bribed  or  offerlnir  a  bribe  huit  be  m  'witness* 

Any  penon  charged  with  receiTing  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  dril  or  criminal  prosecution  therefor. 

Const.  1846,  art.  XV,  f  3,  added  in  1874. 

I  5.  Free  passes,  trwtnUing  prlvlleves,  ete.^  not  to  be  re* 
eeived  by  pnblie  olileeri  penalty. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly' or  indirectly 
ask,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
a  nether.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
jwrtation,  franking  privilege  or  discrimination  hereby  prohibited, 
9hall  be  privileged  from  testifying  in  relation  thereto*  and  he  shall 
not  be  liable  to  dvil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  ot  the  same. 

New. 

i  6.  Renio-val  of  district  attorney  for  fallnre  to  prose- 
rvte;  expenses  of  proaeeutiona  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  nnder  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  n 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 

OoosC    184«»  art.  XT.  I  4.  sdded  in  1«74. 
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article:  fovrtbbnth. 

Soc.    1.  Amendment  to  constitation,  how  proposed,  voted  apoii  and  ratlted. 

2.  Fotore  constitutional  conventions;  how  called;  election  of  dele- 
gates; oompensatlon;  quorum;  sobmlssion  of  amendments;  olBoars; 
rules;  Tacancles;  taking  effect. 

8.  Amendments  of  convention  and  legislatnre  submitted  eotiMiflHitly. 

f  1.  Amendmeiite  to  eonetltntion,  hoDr  propoeed,  vote4l 
npoa  and  ratllled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Aaaembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  XTII,  §  1. 

S  2.  Future  eonatltutlonal  oonwentionsi  hovr  called  i 
election  of  delegate*;  compensation |  qaornmi  sabmlaalon 
of  amendments  $   olllcera;   rules;   -racancles;   taklno*   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  here'knafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention' shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 


d  by  Google 


Amr.  XTV         CONSTITDTION  OF  NEW  YORK.^  f  8 

•U7f  ftnd  fix.  their  compensation  and  to  provide  f(Hr'the  printing 
of  Ha  docoments,  journal  and  proceedings.  Tlie  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  ofll- 
cers,  and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  otBce  of  a  delegate-at-Iarge,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  .convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  In  the  last  preceding  sec- 
tion,  such  constitution  or  constitutiona]  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 
CoMt.    184S,  art.  XUI,  |  2. 

J  8.  Amendments    of    convention    and    levislntnve    snb- 
tted  eolneldentlT. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
oinety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  aaperaede  the  amendment  so  proposed  by  the  Legis- 
lature. 


«'-r 
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ARTICI«B   FIFTBBNTH. 

^•e,    1,  Time  of  taklnf  affect. 

I  1.  Time  of  taklnir  effe<»t. 

This  Constitution  shall  l:>e  in  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-fire,  ex- 
ce()t  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATB, 

President  and  Delegate-^it-Large, 
Chables  Elliott  Fitch, 

Beoretarjf, 
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fttes.  Art.  Sec. 

application  of  literature  fund    IX  S 

Aetloms. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity    VI  8 

not   afiFected    I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Asiic«lt«r«l  lianda. 

leases  of   I  13 

Allegation. 

restraints  upon,   abolished    I  14 

Allodi«l  Tcniire. 

an  lands  held  by  I  12 

AaieBdntenta. 

to  constitution  XIV  1 

of  convention  and  legislature  to  constitution  submitted  co- 

•        incidently    XIV  3 

A99e«la» 

See,   also,   "Appkllatb   Division;  "    '*  Coukt   or   Ar> 
raALS." 

Jurisdiction  of  court  of  appeals VI  0 

]udg«  not  to  sit  in  review  of  his  own  decisions VI  8 

AyyellAte  Division. 

how   constitutei^    VI  2 

designattott  of  (ustices  of VI  2 

powers  of  justices    , VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms  VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment   and   removal  of   reporter VI  2 

may  appoint   and   remove  clerk VI  19 

ApproprlaUons. 

requisites  of  appropriation  bills    .. .  Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 
two  thirds   vote   required   for   appropriations    for   local   or 

private  purposes Ill  20 

approval  or  veto  of  separate  items  by  governor. IV  9 

ifate  moneys  to  b^  paid  pursuant  to  appropriation  only....  Ill  21 

for  private  claims  against  state XIT  19 

lor  maintenance  of  canals..... *< .^..  Vil  9 
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Army.  Art.  Sec. 

absent  electors  not  to  be  deprived  of  vote II      1 

AiiJientblace. 

right  of,  guaranteed    • • ••• I      9 

AssentblT. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  5 

creation  of  assembly  districts Ill  6 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment  VI  13 

succession  of  speaker  to  governorship IV '  7 

compensation  and   mileage  of  members Ill  6 

Atterney-sfct-Ijaw, 

judges  not  to  act  as  VI    20 

Attorney-General. 

See,  also*  "  Officbrs;  "  "  State  Officbrs." 

election    and   term   of V      1 

compensation    V      1 

Audit. 

legislature  not  to  audit  private  claims Ill     10 

claims  barred  by  statute  of  limitations  not  to  be  allowed,     VII      6 

B. 
Ball. 

excessive,   prohibited    , •• I      6 

• 

Banks. 

See,  also,  "  Savings  Banks." 

special    charters    prohibited    VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registry  of  bills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors   VIII  8 

liability    of   stockholders    VIII  7 

Bills. 

See.      also,       "Appkopkiations;  "       "  Lioislatumb;  " 
"  Statutes." 

approval  or  veto  by  governor IV      9 

passage  over  veto   IV      9 

Blind. 

legislature  may  provide  for  education  and  support VIII  9, 14 

Board  of  Supervisors. 

See  "  Supervisors." 

Bonds. 

See,  also  "  Debt." 

limitation  of  indebtedness  of  ct'ics  and  counties VIII     10 

direct  tax  for  payment  h>.€iij  Luno6 Vil       4 

Boolunalcinv. 

prohibited    1      9 
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•»**«^.  Art.  Sec 

official  bribery  and  corruption XIII  2 

oflFcr  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

perton  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

private  or  local  bills  for  building,  prohibited Ill  18 

O. 
Caa«l  Contmlsaloners. 

powers  devolved  on  superintendent  of  public  works V  8 

Canal*. 

not  to   be  sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds  VII  8 

improvement  of  VII  10 

appropriations   for  maintenance    VII  9 

contracts  for  work  or   material VII  9 

extra  compensation  to  contractor  prohibited   VII  9 

cancellation  of  contracts  VII  9 

appointment  of  employees   V  3 

powers  of  canal   commissioners   devolved   on   superintend- 
ent  of  public   works V  3 

commissioners  of  canal   fund V  5,  6 

canal  board  constituted V  5 

powers  and  duties    V  6 

not  to  allow  claims  barred  by  statute  of  limitation VII  6 

C«iui«s. 

enumeration  of  inhabitants «  III  4 

Cliarltable  Instltationa. 

state  and  municipalities  may  provide  for  support   of  in- 
mates  : ,. vm  14 

Charities. 

See  •*  Statb  Board  of  Charitiks." 

Charters. 

See,  also,  "  Corporations." 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   T  17 

of  savings  banks  to  be  uniform  VIII  4 

special,  tor  banking  purposes  prohibited   VIII  4 

Clrenlt  Coarta. 

abolished;  jurisdiction  vested  in  supreme  court •  VI  ii 

CitUs. 

See,  also,  "  Municipal  Corporations." 

legislature  to  provide  for  organi/rition  of XII  .1 

regulation  of  wages,  etc.,  of  employees  of Xil  1 

classification  of    ^lA  2 

general   and  «pecia]  city  laws <Aii  2 

enactment  and  acceptance  of  special  city  laws Ail  2 

divusion  into   assembly  districts   iil  & 

blocks  not  to  be  divided  in  senate  distiicts Ill  4 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference   of  veterans    V  9 

extension  and  abridgement  of  terms  of  officers XIX  9 
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OltlcA  —  Contlnned.  Art  Soc 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors..  Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 

Cltlsenji. 

See,  also,  "  Elections." 
not  to  be  disfranchised,  unless,  etc I      1 

City  Court  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  court VI      5 

jurisdiction  vested  in  supreme  court VI  2,  5 

Civil  Serrice. 

See,  also,  **  Officers ;  "  "  State  Officers." 

appointments  and   promotions    V      9 

preference  of  veterans   V      9 

Clainia. 

See,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations    VII       6 

yeas  and  nays  on  bill  releasing  public  claim Ill    25 

CommlaiilonerB  of  Canal  Fnnd. 

board  constituted    V       5 

powers  and  duties    , V      6 

Commlasloners  of  Ijnnd  Olllee. 

board  constituted    V      6 

powers  and  duties  of  board V      6 

Comnion  La^pv. 

how  far  in  force I     16 

Comptroller. 

See,  also,  "  Officers;  "  "  State  Offxcbbs." 

election  and  term  of .' V       1 

compensation    V       1 

Constitution. 

time  of  taking  effect XV  1 

how  amended   XIV  1 

future  constitutional  conventions   . .  .^ XIV  2 

amendments  of   convention   and   legislature   submitted   co- 

incidcntly    XIV  3 

Contraota. 

contract   system   of  prison   labor   abolished Ill  29 

extra  compensation  to  contractors  prohibited   Ill  .28 

for  work  or  materials  on   canal VII  9 

extra  compensation  on  canal  contracts  prohibited   VII  9 

cancellation  of  canal  contracts VII  9 
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Oorpor»tlon«.  Art.  See. 

definition  of  term  VIJI  3 

chartcrt  by  King  of  Great  Britain  before  1775  not  affected,         I  17 

ckartcrs  by  sUte  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

Iftwa  for  formation  of,  subject  to  alteration  and  repeal VIII  1 

inirate  or  local  bill  chartering  bridge  companies  probibited,      III  18 

nedal  banking  charters  prohibited   VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dues  from,  to  be  secured ,  VIII  2 

liability  of  stockholders  of  bank VIII  7 

nay  sue  and  be  sued VIII  3 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

CorregtiOMSil  iBatitutloiui. 

municipalities  may  provide  for  support  of  inmates..*.**..  VIII  14 

Covmsel. 

accused  entitled  to  appear  with.... I  6 

Oomailea. 

private  or  local  bills  locating  or  changing  eottvty  teat  pro^ 

hibited    Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

«tc Ill  4 

dection  and  terms  of  officers X  1,  2 

time  of  election  of  officers X  4 

xemoval  of  officers   X  1 

board  of  supervisors  to  be  elected Ill  20 

when  le^slative  body  of  city  to  act  as  board  of  supervisors.  III  2') 

local  legislative  powers  of  supervisors   and    auditors......  Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions   VIII  1* 

not  to  giTe  money  or  credit  to  aid  private  undertaking VTTT  10 

to  incur  debt  for  county  purposes  only VIII  10 

■ot  to  own-corporate  stock  or  bonds VIII  10 

fimsUtion   of  indebtedness    VTTI  10 

flMximum  rate  of  taxation VIII  10 

regulation  of  wages,  etc.,  of  employees  of . .  • XII  1 

County  cleric. 

election  and  term  of  office X  1 

time  of  election   , •.•....,....  X  4 

removal     X  1 

to  be  clerk  of  supreme  court VI  10 

CmMMtT  Courts. 

See,  also,  "  County  Judok." 

continued «  VI  14 

jurisdiction VI  14 

term  of  office  of  judges .' VI  14 

CovmtT  Jvid^e. 

See,  alao,  "  CouirvT  Cot7BT&" 

term  of  offiee VI  14 

qualifications VI  20 

powers  and  dutlca   VI  14 

2sry   VI  14 

when  to  be  surrogate *  VI  15 

age  limit   VI  15 

vacandte  in  oAee VI  15 

not  to  practice  as  attorney,  except,  ete. VI  20 

of  special  county  judge VI  16 
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Co«rt  tor  Trial  of  ImpeaohmeatB* 

See    "  lUPIACHUBNTS." 

Oovrt  of  Appeals.  Art.  Soc 

continued % VI      7 

how  constituted;  terms  of  office VI  7 

qualifications  of  judges    VI  20 

compensation  of  judges VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies   VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  9 

!  not  to  sit  in  review  of  his  own  decisions VI  8 

compensation VI  19 

Court  of  Common  Pleas  of  New  York  Coanty. 

abolished    VI  5 

judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  6 

transfer  of  appellate  jurisdiction VI      6 

Courts. 

See,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
**  County  Courts;  "  "  Court  op  Appeals;  "  "  Court 
OP  Common  Pleas;  "  **  Courts  op  Sessions;  ** 
"  Courts  op  Special  Sessions;  "  "  Superior 
Courts;  "  "  Supreme  Court;  "  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court  for  trial  of  impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  IS 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial  officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished   VI  6 

citjr  courts  abolished   VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  6 

fudges  of  city  courts  become  justices  of  supreme  court...  VI  5 
egislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Courts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courts  ot  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of   VI  28 

Crlnaes. 

no  person  to  be  twice  put  in  jeopardy I  6 

accused  may  appear  in  person  and  with  counsel I  0 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  6 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited I  5 

excessive  bail  and  fines  prohibited t  5 

governor  may  grant  pardons,  etc I'V  5 

accused  not  to  be  compelled  to  testify  against  himself...  I  6 

legislature  to  exclude  convicts  from  suffrage II  2 

truth  of  criminal  libel  admissible  in  evidence I  8 
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DMf  ui«  IHimb.  Art  Sw. 

legiilature  may  proTide  for  tducataoa  and  Mtpport VIII  8^  14 

right  of  action  for  damages  not  to  W  abrogatad •••  I  18 

amount  recoverable  not  to  be  limited ••.•••••••  t  18 

obligation    of,   not   affected I  17 

credit  or  money   of  state   not  to   be  given  to  aid  private 

undertaking VIII  9 

power  of  state  to  contract VII  2 

power  of  state  to  contract,  to  repel  invasions VII  8 

limitation   of   legislative  power   to   create VII  4 

interest    on,   alteration   ot VII  4 

payment  of  debts  of  the  sUte VII  4, 11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking   funds,   how  kept  and   invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt.  III  25 

municipalities  to  incur  debt  for  municipal  pui^oses  only..  VIII  10 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

Dtutriet  Attorneys. 

election  and  terms  of  office X  1 

time   of  election    X  4 

removal     X  1 

for  failure  to  prosecute  public  officer.^ XIII  6 

Dtatriet  Covrta. 

election  of  justices;  term  of  office VI  IT 

terms  of  present  justices VI  88 

Ditekea. 

for  drainage  of  agricultural  lands •••• ••  I  7 

DiT-oree. 

to  be  granted  only  by  judicial  proceedings ••••  I  9 

IvrssinsLve. 

of  agricultural  lands  under  general  laws...... •••  I  7 

private  or  local  bills  prohibited Ill  18 

D«e  Pirocems  ot  Ija.vr. 

life,  liberty  and  property  protected •••••  I  6 

B. 
Blectlona. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc 11  6 

time  of  elections  for  legislature Ill  8 

manner  of  voting  II  8 

qualification  of  voters   II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  electors II  1 

persons  excluded  from  suffrage II  J 

occupations  and  conditions  not  affecting  residence •  11  8 

detention  4n  prison  not  to  affect  residence 11  8 

support  or  detention  in  almshouses,  etc.,  not  to  affect  ttd- 
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Election*  —  Continued.  Art.  Sec 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  3 

Mf-ice  of  United  States  flot  to  affect  residence II  3 

legislature  to  disqualify   persons  on  conviction  of  bribery 

or  infamous  crime    II  2 

bribery  or  reward  disqualifies  electors II  2 

Imminent  Domain. 

property  not  to  be  taken  without  just  compensation I       6 

compensation   for  taking  private  property I       7 

compensation  to  be  ascertained  by  jury  or  commissioners. .  17 

drainage   of   agricultural   lands I       7 

opening  private  roads    -. I       7 

ISnnmeration. 

of  inhabitants  of   state Ill       4 

JSanity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI     18 

taking  of  testimony  in  equity  cases VI       3 

Eschoata. 

to   revert  to  people   *. I     10 

Evidence. 

truth  of  libel  admissible  in  criminal  prosecution I       8 

Exe4;ntlve. 

Sec,  also,  "  Governoe." 
where  executive  power  vested •••       IV       1 

Exemptions. 

private  or  local  bill  exempting  from  taxatioa  prohibittd.**      Ill     18 

F. 
Fee*. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited     !. m    18 

Feadal  Tennrea. 

abolished    • • • ••..  I     U 

Fines. 

excessive,    prohibited    I       8 

Forest   Preserve. 

lands  of  state  not  to  be  alienated -, VII       7 

timber  on,  to  be  preserved VII       7 

Frnnchives, 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freed ena  of  S|^#eli. 

guaranteed    ••,,•••««••«•••••         I     $ 
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GhmilillmiP.  Art.  Sec. 

prohibited    I  9 

General  IjAw*. 

when    required     - Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under VIII  1 

special  banking  charters  prohibited VIII  4 

Go-rermor. 

election IV  3 

qualifications     IV  2 

term  of  office  IV  1 

compensation    IV  4 

vested  with  executive  power IV  1 

duties  and  powers    IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  8 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jnrir* 

when  indictment,  etc,  necessary  to  hold  to  answer I  6 

Omnta. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected  I  17 

by  King  of  Great  Britain  since  1775  void I  it 


Eabens  Corpna. 

not  to  be  suspended,  except,  etc. • I      4 

HislavrnTa. 

local  bills  laying  out,  etc.,  prohibited Ill     18 

improvement  of   VII     12 

I. 
Immnnltlea. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited          Ill     18 

laapenekn&entii. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  power VI  13 

presentment  or  indictment  not  required I  0 

judgment  of  removal    VI  13 

judicial  officers  suspended  pending  trial VI  18 


laiprtaonnaent. 

See,  also,  "  Cwuia." 
power  to  gnnt  pardons,  etc IV      5 

mmm. 
furdaae  of  lands  of  • «.•  •  •         I    15 
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iMdletment.  Art.  Sec. 
required  to  hold  to  answer  for  capital  or  infamous  crime, 

except,    etc I       6 

Inferior  I^oefil  Courts. 

legislature  may  establish VI  18 

jurisdiction   restricted    VI  18 

Inapeetlon. 

offices  for  inspecting  merchandise,  etc.,  abolished V  8 

Intereat. 

private  or  local  bills  regulating  rate,  prohibited Ill  18 

Invasion. 

habeas  corpus  may  be  suspended  during I  4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy • I  C 

Jolnt-Stoek  Conapany. 

included  in  term  ''corporation" VIII  3 

See  "  CoRPOHATioHS." 

Jndyes. 

See,  also,  "  County  Judge;  "  "  Courts." 

qualifications    VI  20 

oath  of  office   XIII  1 

limit   of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  0 

of  courts  of  special  sessions VI  23 

of  county  courts VI  14 

of  surrogates'  courts   VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court . .  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jnry. 

right  to  trial  by,  continued ; I  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver  of,   in   civil   actions I  2 

Jnstlees  of  the  Peace. 

election;    term    of   office VI  17 

terms  of  office  of  present  justices VI  2? 

removal    VI  17 

Juvenile  Delinquents. 

legislature  may  provide  for  education  and  support VIII  9. 14 
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hmhmr.  Art.  S«c 

cMitract  wytUm  of  prison  labor  aboliihed Ill    29 

hmm^L  OMee. 

board  of  commiuioners ••• V      5 

powers  and  duties  of  board V      6 

Laadlord  aad  Tenajkt. 

leases  of  agricultural  lands • I    18 

Lawn. 

See,  also,  "  Bills;  "  "  GiirnAL  Laws;  "  "  Liois- 
LATUKx;  "  "  Local  Laws;  "  "  Spbciai.  Laws;  " 
"  Statutbs." 

statute  law  continued,  except  as  repealed,  etc I    16 

colonial  acta  continued,  except  as  repealed,  etc I    16 

common  law  in   force I    16 


of  «.grictiltural  lands   • • •  I  18 

See,  also,  "Assbmblt;  "  "  Senatx." 

legislative  term X  6 

enumeration  of  inhabitants    Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time   of   elections    Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment   of    senate   districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts.  III  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  5 

oath    of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to   assemble    X  6 

open  sessions   Ill  11 

members  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power    Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing   bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths  necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation   bills    Ill  21 

two*thirds  required  for  appropriations  for  local  or  private 

purposes Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  paaaed.  III  18 

thto  of  privattt  and  local  bills in  W 
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LevlMlAtvre  ~  Con  tinned.  Art.  Sec. 

special  banking  charters  prohibited    VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may   alter,   etc.,   jurisdiction   and    proceedings  in   law   and 

equity     VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed..  VII  6 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  governor IV  0 

passage  of  bills  over  governor's  veto IV  9 

f»ower    to    remove    judges VI  11 

ocal  legislative  powers  of  supervisors Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions...  I  8 

Liberty. 

due  process  of  law I  8 

freedom  of  speech  guaranteed I  8 

right  of  assemblage    ^ I  9 

right   to  petition    I  0 

Llentenant-Governor. 

qualifications     • IV  2,  7 

election     IV  3 

term   of   office IV  1 

president   of   senate    IV  7 

salary  and  compensation    IV  8 

when    to    act    as    governor IV  6 

succession   to  governorship IV  7 

Limitation  of  Indebtednes*. 

of  cities  ahd  counties VIII  10 

Limitations,  Statute  of. 

claims  barred  by,  not  to  be  allowed '.  •  • •  VII  6 

Loans. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  Ujw  kept  and  invested ^ VII  6 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

(•ocal  Inferior  Conrta. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish VI  18 

Local  La^rs. 

See   "  PRXVATB  AND   LoCAL  LaWS." 

Lotteries. 

prohibited    •• ••••  I  9 

Lnnaer. 

See  "  State   Commission   in    Lukacy.** 
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BfeAs«refl«  Art  Sec. 

office*  for  measuring,  etc.,  tnerchandise.  abolished V  8 

Mllltta. 

See,   alao,  **  Statb  Miutia." 

absent  electors  not  to  be  deprived  of  vote ••••  11  1 

presentment  or  indictment  not  required •••.,.,  I  6 

aif  ad  emea  nors. 

jurisdiction  of  courts  of  special  scsBions • VI  23 

Mualelpal  CorporattoBM. 

See.     also.     "Cixiis;"     "  CovvnwMi"     "Town*;" 
"  Villages." 

charters  by  state  not  affected    I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected.  I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds  VIII  10 

to  incur  debts  for  municipal  purposes  only VTII  10 

limitation  of  indebtedness    VIII  10 

mar  provide  for  support  of  inmates  of  charitable  institu- 

tiona    ^Vin  14 

H. 
Miune. 

private  bills  to  change,  prohibited '•• •  III  18 

Vat-aI   Forces. 

absent  electors  not  to  be  deprived  of  vote IT  1 

presentment  or   indictment  not   required I  6 

Hevliireace. 

right   of   action   for  injuries  causing   death  not  to   be  ab- 
rogated    I  18 

amount   recoverable  for  death  not  to  be  limited.... I  18 

Vrw  Toric  City, 

limiution  of  indebtedness  of '. •••••••••  VIII  10 

6. 

of   office    « Xin  1 

.See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified   from  being  members  of  legislature...  Ill  8 

certain   offices  abolished    -..  V  8 

political   year X  6 

election  of  state  officers  ■ Yr  '  ? 

term  of  state  officers   V  1 

compensation  of  state  officers   V  1 

dri!  service  appointments  and  promotions V  9 

•preference  of  veterans   V  9 

duration  of  term    X  8 

time  of  election    X  4 

judges  not  to  hold  any  other  office VI  10 

removal  of  judges   VI  11 

county  officers   X  1,  2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held  XII  § 


CHth   of   office    Xni      1 
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•Meera  —  Conttn'iieA.  Art  See. 

whm  office  deemed  vacant   •  X  8 

vacancies  in  office,  how  filled   X  6 

removkl   for  misconduct,  etc X  7 

compensation  of  salaried  officers X  0 

extra   compensation    prohibited    Ill  28 

local  bills  increasing,  etc,  fees  during  term  prohibited....  Ill  10 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption    XIII  2 

offer  or  i>romi8e  to  bribe   XIII  8 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

^plian  AsylunM. 

municipalities  may  provide  for  support  of  inmatet VIII  14 

P. 

Pardons. 

governor  may  grant   •.... •••••••...  IV  6 

Petition. 

right  to  petition  guaranteed  •••.••• • ••  I  9 

Pool-Sellliftv. 

prohibited     I  8 

Poor. 

municipalities  may  provide  for  aid  and  support  of VIII  10 

Presa. 

freedom  of,  guaranteed I  8 

Prlsonii. 

See.  also  "  State  CoHirxssxoir  or  PRiaoMS." 

contract  system  of  labor  abolished Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent   V  4 

removal  of  superintendent V  4 

appointment  of  wardens,  chaplains,  etc V  4 

PrtTmto  and  Loeal  liaws. 

See,  also,  "  Gbncral  Laws;  "  "  Spbcial  Laws.'* 

when   prohibited    Ill  18 

title  of  statute   Ill  16 

not  to  embrace  more  than  one  subject  Ill  16 

'  bills  reported  by  revision  commissioners  excepted  . . « Ill  23 

Private  Road*. 

opening  of ;  assessment  of    oompensati<yi I  7 

Privilege.  ' 

le^slators  not  to  be  questioned  for  speeches Ill  12 

pnvate  or  local  law  granting  exclusive  privileges,  etc.,  to 

private  corporation,   etc.,  prohibited    Ill  18 

Property. 

due  process  of  law  , I  6 

rights  of,  not  affected I  17 


Pvblleatlon. 

of  tUtutea    .•..^...      yi    St 
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FabUc  IVorks.  Art.  S«c 

appointment  and  term  of  superintendent V  S 

powers  and  duties  of  superintendent V  S 

racancies  in  office  of  superintendent   V  8 

appointment  and  term  of  assistant  supenntandcnts........  V  8 

appointment  of  canal  eiopIoyeM •  V  S 

cmd  and  nnusital,  protiiblted • I  I 

Raltro«#«. 

private  or  local  bill  granting  right  to  la^r  tracks  prohflrfted*  III  18 

consent  of  local  autnorities  to  construction  in  streets IH  18 

consent  pf  abutting  owners  to  construction  ill  streets..*..  Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  6 

Real  Property* 

See.  also.  "  L«asm.** 

grants  by  stat«  not  affected I  17 

grants  by  King  of  Great  Britain  before  1776  not  affected. .  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians  t  15 

original  and  ultimate  property  ift.  belongs  to  ptopU I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished * . . . .  I  11 

all  lands  are  allodial   I  12 

fines,  quarter- sales,  etc,  abolished ;..... I  14 

restraints  upon  alienation  aboHshed   ..••.••• I  H 

Rebellion. 

habeas  corpus  may  be  suspended  during ••••••••••  I  4 

Ref#ree. 

judges  not  to  act  as  • «..••• VI  20 

Refenaatorien. 

contract  system  of  labor  abolished • HI  29 

Repeats  of  tRe  Vntveraltr* 

See  **  UNtvaasiTY  of  thr  Statb  op  New  Yoik.** 

lUcMterk. 

election  and  terms  of  office X  1 

time  of  election    X  4 

removal X  1 

Rellfflova  Belief. 

not  to  disqualify  witness  • I  8 

ReURloii*  lilbertr. 

guaranteed « ••••...••••.  t  8 

acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools • IX  4 

Repeio  f  ea. 

lay  grtnt    IV  1 


Well  hOls  laying  otit,  ete.,  prohibited  Ill    19 

4  «• 
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a. 
Salaries.  Art.  Sec 

'   regulation  of,   of  c;n:;Ioyecs  of  state,  etc Xil  1 

BaTlnffs  Banks. 

charters  to  be  uniform   VIII  4 

to  have  no  capital  stock   VIII  4 

trustees  to  have  no  interest  in  profits   VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Sclioola. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools  TX  4 

common  school  fund  to  be  preserved IX  2 

United  States  deposit  fund   IX  8 

application  of  literature  fund   IX  S 

Secretary-  of  State. 

Sec,  also,  *'  Ofpicess;  "  "  Statb  Officbbi." 

election  and  term  of   V  1 

compensation    V  1 

Senate. 

See,  also,  "LBCisLATtms." 

number  and  terms  of  senators   Ill  2 

senate   districts    Ill  8 

ratio  for   apportioning   senators    , Ill  4 

number  of  senators  to  each  county  Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

exqept,   etc Ill  4 

compensation  and  mileage  of  members  Ill  6 

lieutenant-governor  is  president  of   IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship   IV  7 

Slierlira. 

See,    also.    "  Counties;  **    "  Officers." 

election  and  terms  of  office X  1 

time  of  election    X  4 

removal    ,         X  1 

Sinking  Fnnds. 

created  for  payment  of  state  debts VIl  4,11,12 

how    kept    and    invested Vil  5 

Special  i<a-iT«. 

See,  also,  "  Private  ar-.d  Local  Laws." 

when    i)rohibited     HI  18 

for  drainage  of  agricultural  lands  prohiLiced I  7 

corporations  not  to  be  formed  tindcr«  except,  etc Vil  I  1 

special   bankin|f  charters   prohibited V'lil  4 

relating  to  cities    Xli  2 

State. 

Sec,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "  *'  Statutes," 

credit  not  to  be  given  or  loaned  to  indv'iduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking      vin  9 

power  to  contract  debts vli  2 

I>ower  to  contract  debt  to  repel  invasions   Vli  3 

limitation  of  legislative  power  to  create  debt Vil  4 

claims  barred  by  statute  of  limitations Vli  • 

regulation  of  wages,  etc.,  of  employees  of XII  1 
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state  Board  of  Charities.  Art.  S«c 

to  be  provided  for  by  legislature  VIII  11 

existing   laws   continued    VIII  13 

commissioners  continued  in  office VIII  15 

to  be  appointed  by  governor   VIII  12 

legislature  may  confer  additional  powers   « VIII  15 

powers  of  visitation  and  inspection VIII 11,  18 

removal  of  members  of  board  VIII  12 

State  Conaaalaaion  in  Ijumaey. 

legislature  to  provide  for   VIII  11 

existing  laws   continued    VIII  13 

commissioners  continued  in  office   VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal  of  members    VIII  12 

powers  of  visitation  and  inspection    VIII 11, 13 

legislature  may  confer  additional  powers VIII  15 

State  Coaamieeion  of  Prlsone. 

to  be  provided  for  by  legislature VIII  11 

commissioners  continued  in  office    VIII  16 

existing  laws  continued    VIII  13 

to  be  appointed  by  governor   VIII  12 

removal   of   members    VIII  12 

powers  of  visitation  and  inspection VIII 11, 13 

legislature  may  confer  additional  powers  ._. . .  VIII  16 

State  Bnvlneer  and  Sarveyor. 

election  and  term  of V  1 

qualifications    ••.••••••....         V  1 

compensation ....••. V  1 

State  Mllltla. 

how   constituted XI  % 

organization , XI  8 

enlistment     , , XI  2 

appointment  of  military  officers  by  goremor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  6 

removal  of  commissioned  officers  XI  6 

State  OJBcere. 

See  "  Oppiczas;  "  also  titles  of  respective  offices. 

election  and  term  of V  1.  2 

compensation V  1 

State  Treaearer. 

See,  also,  "  Oprxcns;  "  "  State  OmcnB." 

election  and  term  of  , ,         V  1 

compensation    , V  1 

suspension  by  governor    V  7 

Statate  of  Llai^itatione. 

claims  barred  by,  not  to  be  allowed VII  6 

Statatee. 

See,    also,    "  LiciSLATumi; "    ".  Psivatz    akd    Local 
Laws;  "  "  Spscial  Laws." 

acts  of  colonial  and  state  legislatures 1  16 

continued,  except  as  repealed,  etc I  IS 

bills  may  originate  in  either  house  Ill  18 

enacting  clause  of  bMls  HI  14 
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StittvteM  ~  Contlnited.  Art  See. 

manner  of  paMing  bills Ill  IS 

when  ayes  and  nays  necessary  Ill  2S 

when  qnorunt  of  three-fifths  necessary Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  ■  veto  IV  9 

tax  bills  to  state  tax  distinctly  Ill  24 

extj-a  compensation  to  officers,  contraetort,  etc,  prohibit^.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  ill  Appt-oprlatlen  Milt,  III  2S 

when  private  and  local  bills  prohibited Ill  18 

title  of  private  and  local  bills  Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub-  _ 

ject    ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication    , VI  21 

Street  lUtllroads. 

consent  of  local  authorities,  etc,  to  eoflitriietioB Ill  IB 

Silperliiteiideiit  of  Public  Works. 

appointment  and  term  •«  V  8 

vacancies  in  office V  8 

powers  and  duties  of V  8 

appointment  and  term  of  assiitantt V  3 

appointment  of  canal  employees V  8 

Superintendent   of  Ststte  Prt«»fta, 

appointment  and  term  of V  4 

powers  and  duties  of  ••  V  4 

removsl   of    «  V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Superior  Conrt  of  BnlTalo. 

abolished;  judges  transferred  to  supreme  court.*. •«• VI  5 

jurisdiction  vested  in  supreme  court VI  2»  5 

transfer  of  appellate  juHsdictlofl   VI  5 

linperior  Conrt  of  Ifetr  York  Citr* 

abolished;  judges  transferred  to  supreme  cmtft .•  VI  5 

jurisdiction  vested  in  supreme  court   VI  2,  6 

Snperviaore. 

to  be  elected  in  each  county  Ill  26 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

division  ot  county  into  assembly  districts .^. •••••••  III  B 

Supreme  Court. 

how    constituted vi  1 

judicial     districts VI  £ 

election    of    justices VI  1 

general    jurisdiction     VI  1 

increase   of   number   of   justices VI  1 

erection  of  new  district  out  of  second  judicial  district....  VI  X 

jurisdiction  of  courts  of  oyer  and  terminer  transferred. .  VI  6 

of    circuit    courts    ttansferred VI  6 

of  abolished  city  courts  vested  in  supreme  court...  VI  5 

qualification    of    justices     VI  20 

terms  of  office  of  justices VI  22 

justices  of   abolished  city   courts  transferred  to   supreme 

court VI  6 

age    limit    of    justices VI  12 
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§m9wume  Comrt  —  Continited.  Art.  8«e. 

oompenttdon  of  justices  •...  VI  13 

remoral  of  jtmicet , VI  11 

filling  vacapcies  » VI  8 

justices  qot  to  act  as  ^ftornay  or  referee VI  20 

pot  to  hold  apy  other  office VI  10 

appellate  divisioiis    VI  2 

juAcial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department  . . . .- VI  2 

appointment  and  removal  of  reporter VI  2 

designation  of  special  and  trial  terms  VI  2 

assi^ment  of  justices  to  special  ^nd  trial  terms VI  I 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  3 

county  clerk  to  be  clerk  of  court VI  19 

Ivprene  Court  ReportcF. 

appointment  and  removal VI  2 

Bvrrosmtes*  Courts. 

continued    VI  16 

jurisdiction  and  powers VI  10 

terms  of  office  of  surrogates VI  15 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  15 

vacancies  in  oflSce  of  surrogate VI  15 

.surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  specif  surrogate   VI  16 

T. 
Taxation. 

tax  bills  to  sUte  tax  distinctly  Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  35 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts Vli  4, 11 

Teleffrapli  Companies. 

public  officers  not  to  accept  free  passes,  etc XIII  ^ 

Towns. 

election  or  appointment  of  officers X  2 

may  provide  for  support  of  inmates  of  charitable  institu- 

tioiis    : VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds VIU  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treason. 

governor  may  suspend  execution  of  sentence.. ...»*  lY  f 

Treasnrer. 

See  "State  Treafurer." 
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Twialm.  Art.  Sec 

right  to  jury  trial  continued    I  2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and   equity    VI  8 

taking  of  testimony  in  equity  cases    VI  S 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

U. 

University  of  tbe  State  of  New  York. 

regents  of  university  continued    ^ IX  2 

government  and  corporate  powers IX  2 

board  of  regents IX  2 

V. 

Vcniie. 

private  or  local  bill  changing,  prohibited Ill    18 

Veterans. 

preference  in  appointment,  etc,  to  office V      9 

Vlllaflres. 

legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers  X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

not  to  own  corporate  stock?  or  bonds VIII  10 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu< 

tions    VIII  14 

regulation  of  wages,  etc.,  of  employees  of. .^  XII  1 

W. 

Waffen. 

regulation  of,  of  employees  of  state,  etc XII       1 

Wagrera. 

electors    disqualified    for    II       2 

Water  SnppiT* 

not  affected  by  limitation  of  indebtedness VIII     10 

WelflTlilnflr. 

ofliccs  for  weighing,  etc.,  merchandise,  abolished V       8 

WltncmneM. 

not  disqualified  by  religious  belief I  3 

accused  not  to  be  compelled  to  testify  against  himself I  6 

not  to  be  unreasonably  detained I  5 

\%^orknien*ii    CTompensatlon I     i^ 

Worship. 

freedom    of,   guaranteed I       3 
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NOTtOfc. 

Hie  first  MdiidftjT  of  ^ftch  s^sliloll  only  wl)l  be  a  indtibA  ^A%  on 
whlbh  ordt  arguments  Will  bfe  hfebrd  in  oti^inill  inotidllB.  Original 
motions  ta^T  be  9«5r»ifif<ni,  ^ithbiit  orkl  argiimeni,  on  dHy  Moh- 
day  when  the  CbUrt  is  iil  sedsibrij  prorided  tliej  are  stbittitted 
by  both  »idB9. 

'  Aftet  the  day  calendttr  is  ittade  tip  —  ttt  0  d'clock  p.  M.—  StipU- 
latiods  are  tbo  late.     The  Clerk  has  then  no  jiowet*  to  leate 
number  off. 

The  full  huiiiher  of  edses  and  boilitd  (16)  ate  reqtiil-ed,  without 
which  appeills  ilmy  not  be  heard. 

The  "  Order  Calendaf  "  is  composed  of  preferi-ed  eduses^  artd  the 
notiee  of  ai-gumeht  ifatlftt  elaim  the  preference  "as  an  appeal  en- 
titled to  be  heard  under  Rule  XI."  Appeals  from  orders  should 
be  noticed  for  the  first  Mohday  of  a  session. 

The  County  Clerk's  certificatej  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
ease  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  Xew  Vork  city  and  its  vicinity  who  intehd 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  iil  tneir  offUse  addressed. 

The  daily  session*  of  the  Court  are  held  from  2  o*cl5ck  l».  U., 
to  6  o'clock  p.  M.,  etcept  Fridays  only  when  it  will  sit  from  lo 
A.  M.  to  2  P.  M. 

Every  exhibit  pfefieUtfed  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  aiwavs  $uhmii8  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
SUte  Reporter,  Albany,  N.  Y. 

The  flixteen  printed  copies  of  the  case  required  by  Rule  Vtl 
to  be  filed  witn  the  clerk  must  be  bound  in  light-eblored  (hot 
dark)  paper  and  should  not  be  sent  to  the  tlerk  for  filing  until 
after  the  appeal  has  l-eceived  a  Calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  fiar  ate  printed 

in  the  New  York  Law  Journal,  Which  is  the  legal  publicatiovi 

trough  whleh  th^  clerk  eilfieaVors  to  r^ach  the  legal  professioH, 

AtieiitiOtt  of  Attotn^s  is  called  to  Rule  VH^  whioh  will  It 

gtrietly  enforced. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  15,  1906.    To  take 
effect  January  7,  1907.) 


RULE  L 

Appellant  to  file  retum;  effect  of  omisnon.*- If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  ( Code  Civ. 
Proc.,  I  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  mdy  thereupon  proceed  as  though  there  had  been 
no  appeal. 

,  RULE  n. 

Further  retum  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  in. 

Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  retum,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  oaaes 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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endar  causeB,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
eovers  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  ease,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,  1906.) 

RULE  VL 
Appellant  to  serve  copies  of  case;  effect  of  his  default.— Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the. 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant^  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  goi^ral 
calendar  to  be  heard  during  the  first  two  weeks  of  any  aesaion  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases^  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  sessioil. 

The  cases  and  points  filed  with  the  derk  shall  be  disposed  of 
ns  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  reedrds  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be 
delivered  to  the  reporter.      (As  amended  October   13,  1»10.) 

RULE  VnL 

Statement  and  discussion  of  facta. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established^  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  \m  tblUL   fluid€ 

RULE  IX. 

Crifflinal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  ns  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  tho  day  for  which  they  shall  be  noticed  or  upon  which  the 
cau^e  sliall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  he  heard. 

RULE  X. 

Submission  and  reservation  of  causes.— Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  res^vation  will  be  made  of  any  of  the  fitst  eight 
raiises,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  tlie  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason* 
able  cnu5»e  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  caus?  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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RULES    OF    PRACTICE.       Rules  XI,  XII 

Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

No  resen-ed  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (An^cnded  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  thia  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  w^hen  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XII. 

Call  of  calendar.— Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
ritliout  postponement  by  th^  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Cannes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
Iff  cnurse,  on  fliing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  tin  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calerdars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  -the  filing  of  the 
veturn  in  the  other. 

Ip  like  mannerj  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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Rules  XIII-XV        RULES   OF  PRACTICE. 

with  the  clerk,  may  be  exchanged,  as  of  course,  lor  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  .the  number  of  the  cau&e  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  the  return  in  the  othe**.  (Amended 
December  16,  1906.) 

RULE  XIIL 

Time  of  arsument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  16,  1906.) 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
afiirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
DO  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
said  appeal. 
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RULES   OF  PRACTICE.        Rules  XVI-XX 

RULE  XVI. 

Remittitur.— The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below^  and 
shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  XVIL 

Affiimance  by  default.— When  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below^  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  cleric  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,  1906.) 

RULE  xvm. 

Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
tlief^e  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  snail  stay  the  proceedings  according  to  the 
ti^rms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 
Calendars. — ^When  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  re*argnment. —  Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
look^ or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
(Amoidcd  December  15,  1906.) 
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Rules  I~III    liULES  OF  ADMISSION  OF  AITORNEYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 

or  ATTORNEYS  AND  COUWSKIOPS-AT-LAW.* 

(Adopted  by  the  Goart  of  Appeals,  December  2,  1885.    Amended 
April,  1Q08,  and  May  if,  1011.     lu  effect  July  1,  1811.) 

WLHI, 

General  regulatioo  as  to  adtnission.— No  perspq  s^kt^\\  be  Ad- 
mitted to  practice  as  an  attorney  or  counselor  in  any  court  o^ 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  tq  practice  upon  compliance  with  these  rules. 

RULE  n. 
Admission  without  examination.—  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  tl^e 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citisen  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  pther 
qualifications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  sati&rfactory 
eyidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  jurist 
diction  may  in  the  discretion  of  any^  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  caMso 
in  which  he  may  be  employed. 

RULE  m. 
Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  tq 
the  satisfaction  of  the  State  Bo^ird  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  ape,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  an4 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rules  prescribed! ^ 

•  Attention  Is  called  to  Laws  1808,  ch.  105,  and  Laws  1899,  ch.  225. 
requiring  the  registration  In  the  oflicw  of  the  clerk  of  the  Court  of 
Appeals  of  all  persons  admitted  to  practice  as  attorneys-at-law  or  as 
attorneys  and  counselors-at-law  in  the  courts  of  record  of  the  State. 
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RUI4CS  OF  4PMISS1QN  OF  ATTQRKEYS.    Rule  IV 

Applicants  In  the  finit  olass  (1.  e.,  personB  who  are  not  gra<i- 
vates  of  a  college  or  university)  must  have  studied  law  for  a 
period  of  four  years.  Such  an  applicant  may  pursue  his  course 
of  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a 

gracticing  attorney;  or  partly  by  serving  such  clerkship  and  partly 
J  attending  a  law  school;  but  every  such  applicant  must  serve 
such  clerkship  for  a  period  of  at  least  one  year  continuopsly 
either  before  eiamination  by  the  State  Board  of  Law  Exam- 
iners or  after  sach  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (I.  e.,  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  In  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  laiw  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  has  satisfactorily  passed  the  px- 
amination  prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
case  of  applicants  in  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  affidavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  mupt  set  forth  in  detail  the  facts  wpon 
which  such  knpwiedge  is  hased;  but  such  affidavits  shall  not  be 
conclusive  and  the  court  may  make  further  examination  and 
inquiry. 

If  the  applicant  he  a  graduate  of  a  college  pr  university  he 
muat  have  pursued  the  prescribe^  course  of  law  study  after  his 
gradaation*  provided,  however,  if  such  gradqate  of  a  college  or 
nnlveniity  has  pursued  the  first  year  of  his  law  st^dy  in  an 
approved  law  school,  and  sai(}  year  of  study  was  preretmJHite  for 
h&  gradaation  from  such  college  or  university,  then  such  year  of 
law  school  study»  if  successfully  completed,  shall  be  deemed  to  be 
and  shall  be  accepted  as  a  part  of  said  prescribed  course  of  law 
study;  ana,  if  the  applicant  be  a  person  admitted  to  the  bar  of 
another  state  or  country  he  must  have  pursued  his  prescribed 
period  of  law  study  after  having  remained  as  a  practicing  attor- 
ney in  such  other  state  or  country  for  the  period  of  three  ye^rs. 

(Amended  May  2,  1916.) 

RULE  IV. 


( 


StfuUtiou  ooacaniiiig  prelimiiaary  studies.— All  candidates  for 
^     •       amination,  except  applicants  in  t*"" 
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Rule  V      RULES  OF  ADMISSION  OF  ATTORNEYS. 

third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  state  or  coun- 
try), must  have  pursued  a  preliminary  course  of  study  evidenced 
by  graduation  from  a  college  or  university,  or  by  passing  a 
Regents'  examination  or  the  equivalent,  as  hereinafter  prescribed: 

Applicants  who  are  not  graduates  of  a  college^  or  university, 
subject  to  the  limitations  and  requirements  heremafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed  shall  have  passed  an  examination  conducted 
under  thip  authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents  as 
defined  by  the  rules  of  the  University,  and  shall  have  filed  a  cer- 
tificate of  such  fact,  signed  by  the  Commissioner  of  Education, 
with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall  be  to 
return  to  the  person  named  therein  a  certified  copy  of  the  same, 
showing  the  date  of  such  filing.  The  Regents  may  accept  as  the 
equivalent  of  and  substitute  for  the  examination  in  this  rule  pre- 
scribed, either,  first,  a  certificate,  properly  authenticated,  of  having 
successfully  completed  a  full  years  course  of  study  in  any  college, 
or  university;  second,  a  certificate,  properly  authenticated,  of 
having  satisfactorily  completed  a  four  years'  course  of  study 
in  any  institution  registered  by  the  Regents  as  maintaining  a 
satisfactory  academic  standard;  or,  third,  a  Regents'  diploma. 

All  graduates  of  a  college  or  university  existing  under  the  gov- 
ernment or  laws  of  any  foreign  country  other  than  those  where 
English  is  the  language  of  the  people,  and  all  applicants  who  apply 
for  law  students'  certificates  upon  equivalents  or  substitutes,  as 
above  provided,  all  or  any  part  of  which  are  earned  or  issued  in 
said  foreign  countries,  shall  pass  the  Regents'  examination  in 
second  year  English.  The  Regents'  certificate  above  prescribed  shall 
be  deemed  to  take  effect  as  of  the  date  of  the  completion  of  the 
Regents' examination,  as  the  same  shall  appear  upon  said  certificate. 

«ULE  V, 

Regulations  concerning  study  at  law  schools.  The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by  good 
and  regular  attendance  and  successfully  completing  the  prescribed 
course  of  instruction  at  an  incorporated  law  school,  or  a  law  school 
connected  with  an  incorporated  college  or  university,  having  a  law 
department  organized  with  competent  instructors  and  professors, 
in  which  instruction  as  hereinafter  provided  is  regularly  given. 

Good  and  regular  attendance  upon  and  the  successful  comple- 
tion of  the  prescribed  course  of  instruction  at  a  law  school,  the 
school  year  of  which  shall  consist  of  not  less  than  thirty-two  school 
weeks,  exclusive  of  vacations,  in  which  not  less  than  ten  hours  of 
attendance  upon  law  lectures  or  recitations  of  such  prescribed 
course,  to  be  given  or  conducted  by  regular  members  of  the 
faculty,  are  required  in  each  w^eek,  shall  be  deemed  a  year's 
attendance  under  this  rule. 

The  same  period  of  time  shall  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  vacations  of  such  school,  not 
exceeding  three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  office  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  office  specified  in  these  rules. 
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RULE  VI. 

RegnlatioiiB  concerning  clerkship.  The  proTisions  of  these 
rules  for  studying  law  by  the  service  of  a  regular  clerkship  must 
be  fulfilled  by  serving  such  clerkship  in  the  ofBce  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
case,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filing  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually  taken, 
not  exceeding  two  months  in  each  year,  shall  be  allowed  as  a 
part  of  such  year. 

RULE  VII. 

Proof  to  entitle  candidate  to  examination.  The  State  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation, shall  require  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  the  pro- 
duction of  his  diploma,  or  certificate  of  graduation,  under  the 
seal  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  State 
or  country,  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  age  of 
eighteen  years,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit  of 
the  attorney  or  attorneys  with  whom  such  clerkship  was  served, 
showing  the  actual  service  of  such  a  clerkship,  the  continuance 
and  end  thereof,  and  that  not  more  than  two  months*  vacation 
was  taken  in  any  one  year.  Both  of  said  affidavits  must  be  to  the 
eflfect  that  during  the  entire  period  of  such  clerkship,  except  during 
the  stated  vacation  time,  the  applicant  was  actually  employed  by 
said  attorney  as  a  regular  law  clerk  and  student  in  his  law  office, 
and  under  his  direction  and  advice,  engaged  in  the  practical  work 
of  the  office  during  the  usual  business  b^ours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Snid  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instruction  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  In  attendance  thereat,  and  bona  fide 
took  and  successfully  passed  all  examinations  in  all  the  subjects 
required   for  said  degree  during  such  period  of  attendance,   in 
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each  case  specifying  the  subjects  in  which  said  applicant  took 
and  passed  bis  examinations  as  aforesaid,  which  proof  muat  be 
satisfactory  to  the  Board  of  Bxauiiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents*  certificate  fijed  in  the  office  of  the  clerk 
Qf  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  fiffl- 
davit,  or  certificate,  required  to  be  produced  hfis  botMi  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  persoq 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
'  Board  of  Jjaw  Examiners  may  accept  such  other  proof  of  thd 
requisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  anv  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofa  required 
by  these  rules,  those  renuirod  by  the  Rules  of  the  Court  of 
Appeals  In  force  June  1,  1908. 

RULE  VIII. 

ReglllationB  concerning  examination. —  The  examinntioin  held 
by  such  State  Board  of  Kxamiuors  may  be  conducted  by  oral  or 
written  Questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible,  fcvery  appli- 
cai^t  shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion  in  the  canons  of  ethics  aiiopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
in  addition,  such  further  sum  as  the  court  may  airect,  and  an 
annual  sum  not  exceeding  two  thousand  dollars  per  year  shall 
bp  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  foe  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  in  good  standing,  in  the  city 
of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, 'v^'hen  approved  by  the  Chief  Judge. 

RULE  IX. 
S^Iief  from  excusahle  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
.  mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date.  ^^»«  _ 

RULE  X. 
Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 
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STATE  BOARD  OP  LAW  EXAMINERS. 

STATE    OF    NEW    TORK  — IN    COURT    OF    APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th  Day 
of  April,  A.  D.  1913.  Present:  Hon.  Edgar  M.  Cullen, 
Chief  Judge,  Presiding. 

IN   THE   MATTER   OF   THE    STATE   BOARD   OF   LAW 
EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  Law  Elxaminers,  and  with  respect  to  other  mattert 
in  the  administration  of  their  office,  and  the  same  having  been 
duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
namely: 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  ''Bar 
Kxamiuations  and  Course's  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  Instructed  in  that  respect  to  formulate  questions, 
whether  based  up^n  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  roles  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department. 

R.  M.  BARBER. 

Clerk. 
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SUPRBTIB  COURT  RULBS. 

Adopted  to  conTcntka  of  the  Jtistlc«i  of  tiie  Supreme  Court  awigseil  to  tbe 
.4PlielJ»te  DlTl^oa  tlieNof,  he^  at  AltMiiu.  December,  1895,  puniuant  to 
Oqdr  of  ClTtt  Proceilore,  lectloii  17 ;  amended  (October  ^i.  1809  ^  Octo|>eF 
24.  190^;  Ajtril  30,  1810;  ^oi^e  17.  ;913.  ^ 

^|il^  1.     Application  fof  adipiwyion  i^s  attovners. 

Withio  ten  days  after  the  first  day  of  January  in  each  year, 
the  Appellate  Division  in  each  d^p^rtment  shall  appoint  a 
Comoiitfee  on  Charactei:  and  Fitness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  ofBce  until  their  successors 
are  appointed*  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  npon  motion 
PB()er  Bnle  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  Tlie  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  afl9davit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  Is  of  such  char- 


duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  aatisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  prodnce,  that  the  applicant  has 
sach  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  bis  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
coiiTt  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  Gnglish  language 
intelligently,  nor  nntil  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a,  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
eoupaelpr  at  law  pq  motion,  under  the  provisions  of  ^ule  2  of 
the  Rulea  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  CQnn8e]oj*8  at  law»  must  present  to  the  court  proof  that 
lie  has  been  ailffutted  to  practice  as  an  attorney  and  counselor 
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at  law  iu  the  highest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  fof  at  least  five  years;  a  certificate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  fiiust  be  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto,  lie  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  the  application,  giving  the  place  of  his  residence  by 
street  and  number,  if  such  there  be,  and  the  length  of  time 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  judicial  district  in 
which  he  resides,  one  of  whom  must  be  an  attorney  and  coun- 
selor at  law,  that  he  is  of  such  character  and  general  fitness 
as  justifies  admission  to  practice,  and  the  affidavit  must  set 
forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of 
the  applicant  is  based.  In  all  cases  the  applicant  must  appear 
in  person  before  the  court  on  the  motion  for  his  admission,  and 
also  before  the  committee  on  character  and  fitness  for  the  district 
in   which   the   application   is   made. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  herembefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1.  1910  and  June  17,  1913.) 

Rale    2,    Papers,    -wUere    iiled;    Indorsements. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  fijed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  offle3 
address,  or  place  of  business. 

Rule  3.    Motion  papers  to  be  specified  in  order  and  niedf 
effect    of   failure    to   fllei    entry   of    order. 

When  any  order  is  entered,  all  the  papers,  nsed  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular. 
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with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  papers  are  tiled,  and  unless  the  order  is  signed  by  the 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  au  opinion  has  been  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  ascertain  such  grounds. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  in  which, 
the  motion  is  made,  the  clerk  shajl  deliver  to  the  party  pre- 
vailing In  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  affidavits  and  papers  used  or 
read  upon  such  motion,  with  a  note  of  the  decision  thereon,  or 
the  order  directed  to  be  entered,  properly  certified.  It  shall  be 
the  duty  of  the  party  to  whom  such  papers  are  delivered  to 
cause  the  same  to  be  filed,  and  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter,  or  the  order  may  be 
set  aside  as  irregular,  with  costs.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,   1910.) 

R«le  4.  Undertaklnar  and  aAdavit  in  proceedlnar*  for 
tn|nmetlonsy  attaclin&enty  order  of  arreat  and  writ  to  be 
flled. 

Elxcept  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  undertaking  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  ^ays  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall   be  extended. 

Role  6.  Snretiesy  Jvatlfleation  of  bond*  to  be  acknowl* 
edired. 

Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  security 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law.  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 
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Bulea  fi,  7        GENERAL  RULES  OF  PRACTICE. 

fliile  6.    SHerllTii   rettarn,   lioir   compelled. 

At  ^oy  time  aft^r  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  rpturu,  deliver,  or  file  any  process  or  other  paper, 
by  tlje  proyisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept wliere  othemise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  r.h 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  tP  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 
Rule  7.    9po1ui  tp  be  kept  by  clerk  of  eoorta. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indesed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  It. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all ,  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  In  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  ihe  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  <Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1.  1910.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  **  judgment  book  **  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  procecdingB.  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
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(Sled  and  a   statemeni  of  any  dispositibri  ot  otd^r  alS.de  5f  or 
eoQcerning  it. 

3.  Such  othor  books,  propeT*!.?  Indexed,  as  ttitfy  be  necessary  U^ 
enter  the  mfnntes  of  the  cottrt,  docket  jnd^inents.  ftiiter  orders 
and  all  other  necessary  inatters  find  proceedln^rs.  and  such  other 
books  as  the  Appellate  Division  In  each  department  shall  direct* 

R«le   8«    J«ilvm«ntMt  enterinar  and  docketina   oC« 

Jad^ments  shall  only  be  entered*  or  docketed,  in  the  ofQces  of 
the  clerks  of  the  courts  of  this  Btate.  within  the  hours  during' 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  far  tlie  transaction  of  business,  and  at  no  other  time. 


Rule  9*  Stilftioena  duces  teeiml  ayaitifit  pnbl^e  depart- 
Aeat  or  ofllceri  bx  nvhom  Isnuedi  Kvhen  production  of 
bookn  and  papers  not  required;  production  of  eopi^;  eosis. 

No  arobpoenas  duces  tecnm  requiring  a  library  association  or 


corporation;  a  public  officer;  a  department  of  a  municipal  cor- 
poration, or  other  public  officer  or  department^  to  produce  on  the 
trial  of  an  action  or  special  proceeding  before  a  court  or  referee, 
books,  papers  or  other  documents  or  writings  in  its  or  his  pos- 
session, i^all  be  issued  except  by  a  justice  of  the  Supreme 
Court  in  the  District  in  which  Uie  library  or  department  is 
located  or  the  public  officer  is  employed,  or  a  judge  of  the  court 
in  which  the  action  or  special  proceeding  is  pending,  and  except 
upon  one  day's  notice  to  the  library,  officer,  corporation  or  head 
of  the  department  having  possession  o^  the  V)Ooks.  pdpers  or  other 
docnmenta  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
made  shall  not  require  the  production  of  such  nooks,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  b«»tween  the  attorneys  or  a  copy  thereof,  duly  verified, 
will  in  his  opinion  serve  the  purpose  of  such  production,  and  he 
may  Impose  such  other  conditions  as  may  in  his  opinion  be 
reasonable.  Upon  the  tefusal  of  a  party  to  such  an  application 
to  make  such  sUpulatk>n  when  required  so  to  do,  the  justice 
or  tlie  judge  (to  whom  the  application  for  a  subpoena  duces 
tecnm  is  made)  may  impose  tipon  such  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ments or  writings  in  accordance  with  the  subpoena,  in  addition 
to  the  fees  now  required  by  law  upon  the  service  of  a  subpoena. 
(Addetl  June  17,  1913,  in  effect  November  1,  1913.  Former 
Rule   IX  repealed  April  30,  1910.) 

Rale  lO.  Cballffe    M  attorner«. 

An  attorney  may  be  chariged  by  consent  of  the  party  atid  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
npon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  ahd  not  otherwise. 

Ral«  11.    Affreententa  bctmreen  parties  oi*  attorneys  to  be 
la   writingr. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
Shall  be  alleged,  ot  by  his  attorney  of  counsel. 
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Rule  12.    Conaents  to  payment  of  money  out  of  eonrt. 

All  consents  providing  for  the  payment  of  money  out  of  court 
shall  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be^ 
fore  any  order  is  granted  thereon. 

Rule  IS.    Ordem  of  arreat.  Injunction  or  attaAbment. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rule  14.    Discovery  of  boolcs,  paper*  and  docaments. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  aiiy  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plain tifiF,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiflFs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  littomey, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspectiou 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rule  16.    Form  of  application  for  dlsco-rery  of  boolcs. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rale  16.    Contents  of  order;  stay  of  proceedlnflTs* 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  partj^  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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unless  otherwise  directed  in  the  order.  The  order  shall  also 
specify  the  time  within  which  the  discovery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  orCer  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  jndgre  may  direct  that  the  order  directing  the  dis- 
covery or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
bnre  been  complied  with  or  vacated.  (As  amended  October  24, 
1899.) 

R«1e  17.  Application  for  n  Mnbpoenn,  to  compel  t1i«  at- 
tcadaaee  of  n  i^ltneim  to  obtain  teatimony  under  deposi- 
tlouN  taken  iritliin  tlto  Stute  for  nse  'witHont  the  State, 
and  proeeedlnica  thereon. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  aud  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

IJpon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
issued  has  failed  or  refused  to  obey  such  subpoena:  to  be  duly 
sworn  or  afiSrmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  wheii 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify:  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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^bich  tiie  ttntimotty  is  sought  to  b^  t^ke^ti,  add  iC  t6pf  «f  tb^ 
t»leaditlg8  or  otber  paper's  definitig  the  issues  In  tmch  Action  or 
ftfoecial  proceeding,  or  the  facts  to  be  proved  therein.  •  Upoh 
the  t-eturh  of  such  order  to  show  cause,  the  Sopteme  Oon^t  6hali 
upon  such  affidavit  and  upon  the  original  petition,  and  Upon  such 
other  factd  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
Question  or  Questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  eourt  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  It  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
krli^e  inust  be  determined  as  upon  a  motion.  If  such  failure  or 
refhsfll  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whbm  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
meht  as  In  the  case  of  a  recalcitrant  witness  in  the  SUpretne 
Oohtt.    (Aft  amended  October  24,  1899.) 

^  R^14i  18.  Proof  of  •ewlee  of  miniAOtti  hy  l^«rAoit*  «tl&^» 
than  ftlterlfli  In  ^Irbreo  eiise*. 

Where  personlil  service  of  the  summons  and  of  the  complaint, 
ct  notice,  if  any  accompany  the  same,  shall  be  made  by  anr 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  petnon 
to  State  in  his  affldatit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  an<l  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  In  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy>  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  wno  is  less  tnan  elghteeh 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  In  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person .  served 
being  the  defendant  and  pi^oper  person  to  be  served^  and^ow  lie 
acquired  such  knowledge.  The  coui-t  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  arid  When 
service  has  been  made  by  the  sheriff,  the  court  must  redulfe  the 
officer  who  made  the  service  to  appear  ahd  be  exalninea  In  like 
manner,  unless  there  shall  he  presented  with  the  Certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  kuihmonS, 
and  shall  also  state  the  source  of  his  knoi^ledge. 

Rnle  19.   Pleadlnirs,  to  1>e  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exbeptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  In- 
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dofsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  priated,  and  if  not  so  written  or  printed  and  folioed  and  in* 
dmed  as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
coart  hear  any  motion  or  application  founded  thereon. 

All  pieadiocs  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with -the  clerk  of  the 
court,  must  comply  with  section  796  of  the  Code  of  Oivil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  derk  of  the  conrt  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  rec^pt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
hut  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  eaeb  pleading  the  part  or  parts  ther^f  claimed  to  be 
admitted  or  c<»itroverted  by  the  succeeding  pleadings.  (As 
ameDded  October  24,  1899.) 

ft«l«  90.   torHe*  &a4  settlettftMit  of  Interrogatories. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Procod- 
nre  shall  be  served  within  ten  days  after  the  entry  of  the  order,  al- 
k>wing  the  commission.  Oross-interrogatories  shall  be  served 
within  ten  days  after  the  service  of  the  Interrogatories,  unless  a 
different  time  Is  fixed  therefor  by  the  order  allowing  the  com^niia- 
sion.  In  case  a  party  shall  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined tinaer  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  such  interrogatories 
or  cross-intei  rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so, allowed  without 
notice.     (As  amended  October  24,  1899.) 

R«l«  91:     lloto*toA«tti«rftited  inotlbii*;  ikottclng:  of. 

Non-enumerated  motions,  in  the  Supreihe  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
coonty,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  cavrt,  accompanied  with  copies  of  the  affidavits  and  papers 
•B  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
m  later  day,  unless  suflScient  cause  be  shown  (and  contained  in  the 
«iBdaTits  served),  for  not  giving  notice  for  the  first  day.  In  other 
courts  sweh  motions  may  be  made  on  any. day  designed  by  the 
Jvdgea  tnereof.  I»  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rules  22-25     GENERAL  RULES  OF  PRACTICE. 

Rvle  22.  Motions  to  strike  ovt  irrelevant  matter  |  na- 
tice  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  answering  the  pleading  and  within 
twenty  days  from  the  service  thereof.  The  time  to  make  snch 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  ^  least  two 
days  shall  be  given  to  the  adverse  party. 

Rale  88«    AJIIdaTita  of  merit*. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  ri^ht  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1010.) 

Rale  24.     AJBaa-vit  for  order  ezteadlas  time* 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  repl^  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaiutiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  couDterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  bv  order,  except  upon  two  days'  notice  to  the  adverse 

garty  of  the  application  for  such  order.    (Amended  Apr.  1,  1910. 
1  effect  Sept.  1,  1910.) 

Rale  25.  Bx  parte  appUcatl<Na  to  oontaia  statement  as  to 
preTlons  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  be  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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GENERAL  RULES  OF  PRACTICE.     Rules  26-20 

for  an  order  or  Judgment  made  in  any  action  or  special  pro- 
ceeding. 

Rale  2S.  Applle^tloa  tor  Jndsmeat  on  failure  to  ans-vrer* 
When  the  plaintilf  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  Acept 
where  other  provision  is  expressly  made  by  law,  or  the  general 
or  special  rules  of  practice.  In  the  county  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
TioUtion  of  this  rule  shall  be  entered  by  the  clerk. 

Kale  ST.  Orders  srraated  ea  petltloasy  eoateata  asay  be 
d«eketad. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  fortn  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rale  as.     laqaestoy  vrben  taken. 

(Beifealed  Apr.  1,  1910,  in  effect  Sept  1,  1910.) 

Rale  29.  Opealaip  of  e<ninsel|  eaamtnstlon  of  wttaesscs 
aad  saasaUaiP  ap« 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  onlv  on  each  side 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
under  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  cause,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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Bules  30,81     GENERAL  RULE8  OF  PEACTICB. 

the  cdurt  may  otherwise  order,  or  dispexifie  with  this  require* 
ment. 

While  addressing  the  court,  examining  witnesses  or  summing 
up,  counsel  shall  stand.  (Amended  Apr.  1«  1910,  in  effect  Sept. 
1, 1910.) 

Rule  30.  Noli-Salt  b«fO^«  v^f^reei  l«f«i*e«'B  report) 
teMtlmonr  111  references  otliei*  thttn  ftor  trlai  <»f  l«««e«f  ex- 
ceptlonsy  ^beii  flled. 

On  a  hearing  before  a  referee  Of  f'efetees,  the  plaintiff  may 
submit, to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dlsmissoa,  in  llk^  manner 
as  upon  a  trial,  at  any  time  before  the  bduse  had  been  finally 
submitted  to  a  referee  or  the  refetet^a  for  their  decision;  iu 
which  case  the  referee  or  referees  shall  report  according  to  the 
fact,  and  judgment  mar  thereunon  be  derfecred  hz  the  defendant. 

In  references  other  than  for  ine  tHfll  of  the  id&ues  in  au  action, 
or  for  computing  the  amount  due  In  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  he  signed  by  them:  the  report  of 
the  referee  shall  be  filed  with  the  tesilmony,  and  d  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  \n  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  eithet  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  31.  Moilon  for  new  trial,  ^rliere  made^  dase  oiT 
exceptions^  fvlien  necessary* 

When  an  order  grants  or  refosei^  a  new  trial,  except  oa  the 
exceptions  taken  during  the  trial,  it  shall  specify  ths  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted,  tn  all  actions  \^here  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  hf 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  If 
either  part^  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  giye  notice  of  hiotion  th&t  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  tnotion  is  not 
made  within  such  time,  the  right  to  a  trial  hy  jury  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  tne  questions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial,^in  proper 
form  to  be  incorporated  in  the  order;  and  the  coutt  or  judge  may 
settle  the  issues^  or  may  refer  it  to  a  referee  te  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
828  and  970  of  the  Code  of  CiVil  Procedure. 

When  any  specific  question  of  fact  involved  ill  im  aetloil  ef 
any  question  of  fact  riot  put  in  issaSf  is  ol*dered  tt>  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  aad  has  been  triedi 
or  n  reference  other  than  of  the  whole  issue  hss  been  ordered 
under  the  Code,  a^d  a  trial  had,  it  either  party  shadl  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  repprt 
is  against  evidence  (except  when  the  judge  directs  such  meMon 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  maoe^ 
Or  a  case  containing  exceptions,  as  may  be  required;  which  case 
or  exceptions  must  be  .served  and  settled  iu  the  manner  pre- 
scribed   by    the    rules    of    court    for    tlie    settlement   of 
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GENERAL  RULES  OF  PRACTICE.  Rule  82 

and  exceptions  in  other  cases.  Such  motions  mast  be  made,  in 
the  first  Instance,  at  Special  Team.  {Amended  Apr.  If  1910, 
In  effect  Sept.  1,  1910.) 

Rplr  32.  Cmifea,  ^3^cept|oiMi|  w|i9]|  serye4|  i^mendmenta^ 
settlement,  etc, 

Whenever  \t  shall  be  necesaary  to  make  a  case,  or  a  case  and 
exceptions,  or  ^  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  OQ  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  Jury  of  one  qr  more  specific  qiiestlons  o/  fact  in  an  action 
triable  by  the  eonrt,  within  thirty  days  after  service  of  a  copy 
of  the  d^lsfon  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  alter  service  of  a 
eopy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  wer^  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  serfice  of  a  copy  of  th»  judgment  and  notice  of  its 
entry. 

The  party  servecl  m^/t  withip  ten  days  thereafter,  propose 
amendments  tl^ereto,  and  serve  a  popj;  on  the  party  proposing  a 
case  or  exceptions,  who  may  th^Q*  within  four  days  thereafter, 
serre  the  opposite  pfirty  with  a  potlce  that  th^  c^ase  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  w^hom  the  qause  was  tried. 

Whenever  amendmepts  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mlttmg  the  same  to  the  Judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographei's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  omiform  to  the  minutes  of  the  stenog- 
rapher he  mast  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  ind^e  or  referee  shall  thereupon 
correct  and  settle  th?  case.  T^e  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  d^ys  after  the  service  of  such  notice.  The  linos 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Oases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner,  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  iu  the  case,  instead  of  fbe  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing: exceptions,  pr  the  time  within  which  ameudmonts  thereto 
may  be  served,  shall  W  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
faitention  to  apply  therefor,  statipg  the  time  and  place  for  making 
VUCh  application.     CAs  amended  October  24,  1899.) 
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Rules  33-35    GENERAL  RULES  OF  PRACTIGE. 

Rale  83.    Failure  to  nuUce  a  ease. 

If  the  party  shall  omit  to  make  a  case  within  the  time  aboTe 
limited,  he  shall  be  deemed  to  have  waived-  his  right  thereta; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  jud^re, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rvle  84.   Bill  of  ezoevtlonai  ease  and  exception*  i  ftnalj 
Jadarment  on  appeal;  resettlement!  exhibit*.  ^ 

A  bill  of  exceptions  shall  contain  only  so  much  of  the  evidence 
as  is  necessary  to  present  the  Questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlement  to  strike  out  all  the  evidence  and 
other  matter  which  in  his  opinion  have  been  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  qaes- 
tion  and  answer,  the  rulings  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
judge  or  referee  before  whom  the  case  or  exceptions  are  settled. 
The  appellate  division,  on  rendering  final  judgment  on  appeal 
pursuant  to  the  provisions  of  section  1317  of  the  Code  of  Civil 
Proc<^dure,  on  reversing  or  modifying  a  judgment  entered  upon 
the  decision  of  the  court,  or  the  report  of  a  referee,  withont 
granting  a  new  trial,  may  reverse  any  finding,  and  shall  make 
such  new  findings  of  facts  proved  upon  the  trial  as  shall  be  neces- 
sary to  sustain  the  judgment  awarded  by  the  appellate  division. 
The  facts  as  found  by  the  appellate  division  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  as  found  by  the  special 
term  or  referee  before  whom  the  case  was  tried  which  are  re- 
versed by  the  appellate  division  shall  likewise  be  specified  in 
such  order. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  mle, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  Jndge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (As  amended  April  1. 
1910,  and  June  17,  1913.) 

Rnle  35.  Case  to  be  slarnedi  nervlee  of  copy. 

(Repealed  Apr.  1,  1910,  in  effect  Sept  1,  1910.) 


d  by  Google 


GENERAL  RULES  OF  PRACTICE.     Rules  36, 37 

R«i«  JMk  /lefflect  to  brinv  lMi«e  off  faet  to  trial)  eaiaae* 
^rkere  AefenAant  la  under  arrest  preferred. 

Whenever  an  issne  of  fact,  in  any  action  pending  in  anr  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring  the 
aame  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  hare  been 
tried  In  their  regular  order,  may  more  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
Just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  In  any  action  an  issue  shall  hare  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment. 
the  trial  of  the  action  shall-  be  preferred.  .Every  cause  placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rale;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
qoent  term.     (As  amended  October  24,  1899.) 

Rale  87.  Hotlee  for  arvuieat  aad  of  motloasf  order  to 
■he-vr  eaase*  where  retarnablef  efleet  of  order  stay-Ins  pro- 
eeedlavs  nrhea  made  -vrithln  tea  days  of  Trial  Termf 
Irrenlarltlea  to  be  statedi  Jad^meat  by  defaalt  In 
divorce  eases* 

All  questions  for  argument,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for,  on  proof  of 
due  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him«  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
tiian  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
liave  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
he  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  In  the  first  judicial  dis- 
trict) be  returnable  only  before  the  judge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 
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Rule  3d  GENERAL  RULJBS  OF  PRACTICE. 

No  ordw,  except  in  the  first  judfclal  district,  served  affer  the 
action  shall  have  been  noticed  for  trial,  ifserred  Tflthin  ten 
dayB  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  wliere  wuAl 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  ia  to 
hold  such  Trial  Term,  or  unless  such  stay  is  coatained  in  an 
order  to  show  cause  returnable  on  the  first  day  of  «ttCh  temit  in 
which  case  it  shall  *not  operate  to  prevent  the  aubpoenaing  ct 
witnesses  or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  hj 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  u  divorce,  or  limited  separation,  or  to  annul  a  marriage.' 

In  the  first  judicial  district,  all  motions  must  be  notice]  to 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  coart. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may.  Immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  "Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  in 
which  case  answering  affidavits,  in  order  to  be  used  upon  thte 
motion,  must  be  so  served.  The  moving  party,  upon  receivmg  such 
answering  affidavits,  may  serve  afildi^its  in  reply  at  least 'two 
days  before  the  hearing.  Such  replymg  aflldarits  iriiall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  In  amswer  and  reply 
cannot  be  read  upon  the  motion  if  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown. '  may'  otherwise 
order.    (Amended  Apr.  1,  1910,  in  effect  Sept,  1,  1910.) 

Rnle  38,  ESnunerAted  motloiM)  iio«i-eniii|iei«ted  wtLOttmnMp 
what  are)  contested  motions^  wlien  not  beard  at  clronit* 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  jud^ent  or  order 
granting  or  ref usmg  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  134C  and  1349  of  the  Code,  agreed  cases  sub- 
mitted under  section  1279  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  Courts^  and  matters  provided 
for  by  sections  208l>-2099  and  2138  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  bearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  each 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court:  and  except,  also,  that  in  counties  In  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held. 
motions  in  actions  triable  in  auy  Ruch  county  may  he  notieod 
and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Tenn 
in  the  county  in  which  such  actions  are  triable* 
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GEKERAL  RUT.ES  07  PRACTICE.     Rules  39, 40 

ll«l«  89.  1fot««  of  lM«»,  wll«il  to  1»«  Sl««l|  toepaimtc  eHl- 
«««ii^  for  iioii«>«««ttiet«fe«l  ntottoa*,  vr«f^»red  eiiti^iiry  «ft««A 
not  rcserr-edi  when  passed,  place  on  ••bse^n^nt  eAteildiUPr. 

At  the  first  term  of  the  Appellate  Division  of  the  SaprMne 
Coart  in  each  department,  and  at  sueh  other  times  as  the  court 
•hall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows t 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight 
dajs  before  the  conomenoement  of  the  court  at  which  the  cause 
maj  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  b^  printed  for  each  of  the  Justiees  holding  the  court; 
Appeals  Shan  be. placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in.  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  soall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Jadgment  of  reversal  bj  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required* 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case;  II 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
elerfc  shall  enter  an  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

WLmlm  40.  ESnnm^rated  motions |  wbat  papers  to  bo  fnri 
nlslie^y  and  by  wbomi  points  to  oonialn  a  statement  of 
facta, 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver* 
diet,  return  or  other  papers  on  whicn  the  question  arises.  The 
paitT  whose  duty  it  is  to  furnish  the  pa^rs  shall  serve  a  copy 
on  tbc  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which,  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  in  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of  motiou 
tbat  the  cause  be  struck  from  the  calendar  (whichever  party  muy 
bave  noticed  it  for  argument),  and  that  the  judgmeut  be  ren- 
dered in  bis  favor.  ^     , 

The  papers  shall  be  furnished  by  the  plamtiff  when  the  ques- 
tion arises  on  special  verdict,  and  oy  the  party  demurriDg  ou  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  part^  making 
tlie  motion.  Bach  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
inch  statement  ia  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted.  (As  amenued 
October  24,  1899.)  ^  r-  t 
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Bule  41  GENERAL  RULES  OF  PRACTICE. 

Rule  41.  Paper*  to  be  tariil«l»e4«  on  appeal,  1»t  appel- 
lant i  printed  eoplea  of  ease  and  points  |  appeals  frona  non« 
•nnnaerated  motions. 

In  all  cases  to  be  heard  in  the  Appellate  Diyiaion,  except 
appeals  from  non-enumerated  motions,  the  papers  snail  be  fur- 
nished by  the  appellant  or  the  moyini;  party,  and  in  cases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  office 
pursuant  to  section  1279  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
within  said  twenty  days  upon  his  adversary  three  printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  aod 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  such  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
fdregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division,  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified-  b^  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve  upon  his  adversary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  ms  aforesaid, 
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GENERAL  RULES  OF  PRACTICE.     Rules  42, 43 

the  respondent  may  move,  on  any  motion  day,  upon  three  days* 
notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  Tolumi- 
noQS  docnments  as  are  not  necessary  for  a  consideration  of  the 
qoestions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  orijrinals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
<»der  of  the  court.  (As  amended  Oct  24,  1889,  and  Apr.  1,  1910, 
In  effect  Sept  1,  1910.) 

Rule  4S.  Briefs  and  points  to  be  exehanved  by  the 
jartlea. 

The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
ail  cases,  whether  enumerated  or  non-enumerated. 

Rale  4S.  Ca«ea  and  points  to  be  printed  and  indexed  i 
nnmber  to  be  dllvered  to  tbe  oonrt|  eltatlons  from  ollleiai 
reports. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  tho  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  Inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

Tl»e  cases  and  points  in  each  case  shall  be  uniform  in  size 
and  in  tbe  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
sbali  be  cited  from  the  reports  of  the  official  reporters,  if  such 
cases  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
wlkose  dnty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  cop7  of  the  papers  and  briefs  to  each  justice,  two  to  the  offi- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require  further 
co^es  of  the  papers  and  briefs  to  be  delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  cootputs  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained-  and  to  the  certificate  that 
tbe  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redirect.  Each 
AlDdaTit  or  other  paper  printed  upon  an  appeal  from  an  order 
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shall  be  preceded  hj  a  description  thereof  that  must  specif^ 
on  whose  behalf  it  was  road;  rind  the  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  page  cOntaiiilug  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  Irrelevant,  i^edunoant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
In  italics.  rAraended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Rule  44.  NoB«eniiitterated  m^Honmf  wken  k*ardf  d*f*«Itf 
hovf  taken. 

Non-enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heai'd  Upon  such  days  as  are  des- 
ign a  t«»d  by  the  special  rule  of  the  Appellate  Division  In  each 
Department.        , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  da/  for  which  it  it 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  45.    Additional  allowanee* 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rale  46.  Motion  to  antend  Jvstloe's  return  on  appeal, 
'when  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rale  4T.    Coanaels  time  allowed. 

•  At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Terra,  not  more  than  one  counsel  shall  be  beard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  inotlons,  but 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  tnirty 
minntes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48.  Stay  of  proeeedlairs»  for  ehanffe  <lf  Tennei 
afildaTlts,  on  motion  to  efiangre  venae* 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  In 
prrparing  the  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  trom  taking  aaj 
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step,  except  subpoenainir  witnesses  for  the  trial,  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  bis  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  Into  consideration  by  the  court  in  fixing  the 
place  o(  trial.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  49.     Gnardlan9  sd  lltens. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  Infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  mfant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
ne^i^ence  or  misconduct  fai  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  Is  noaiiiuited  by  the  adverse  party. 

Rale  BO.  Gvardtan  ad  litem,  datlea,  eompensatloai  alll« 
dmvlt  to  entitle  iroardlan  to  eompenaatlon. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  ho 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
bis  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  lieHeves,  stating  what  has  l)een  done  by  him  for 
Ae  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  Sip     €hiardfaa>  bond  of,  before  veeei-rinff  propertr* 

No  guardian  ad  litem  for  au  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  h»  a  in  the  suit  (except  snch  costs  and  ex- 

Eenses  as  may  be  allowed  by  the  court  tx)  the  guardian),  unless 
e  has  given  an  undertaking  executed  by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  mopey  or  property,  or  a  bond  secured  by  a  mort- 
gage on  improved  ana  unmcumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiving 
any  part  of  the  proceeds  of  a  aale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
nntil  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910.  in  effect  Sept.  1,  1910.) 

Rule  S2.     General  wardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  Is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  Infant  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rule  68.  Age  of  Infant  and  amonnt  of  property  to  be 
ascertained  by  court. 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertaia 
the  sufficiency  of  the  security  ofl'ered  by  the  guardian. 

Rule  54.     Bond  of  a  general  snn,rdima* 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant . 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceedi^  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  generr.l  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  bo  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  York 
or  of  the  United  States,  or  deposited  with  any  trust  company 

96 


d  by  Google 


GENERAL  RULES  OF  PRACTICE.     Rules  55-€7 

wbidi  shall  hare  been  deeignated  as  a  depository  for  such 
moneys,  or  invested  in  bond  and  mortgage  on  nnincnmbered 
and  improTed  property  of  at  least  double  the  value  of  the  amount 
hnrested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1910,  in 
effect  Sept  1,  1910.) 

Rwke  65.  Bale  of  real  estate  of  ImfaatSy  lunattesy  eto.f 
eoateats   of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  nas  been  made,  and,  if  so,  the 
time  thereof,  and  what  aisposition  was  made  of  the  same. 

Rale  60.     Referee's  report  on  petition  to  sell,  etcs. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
value  of  the  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

ITie  facts  m  relation  to  the  value  of  the  property  or  interest 
to  be  disposed  of  required  to  be  ascertained  and  reported  upon 
by  the  referee  must  be  proven  on  such  reference  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact  (As  amended  October  24, 
.  1889.) 

Rale  57*     Rond  of  *peolaI  vnardian. 

The  aecurity  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest  on  such  value  during  the  minority  of  the  infant,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowledged  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
Ii  case,  however,  the  value  of  the  premises  including  the  interest 
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oti  Bucfa  value  during  the  minority  of  the  infant,  sbali  exoteil 
the  eum  of  five  hundred  dollars,  the  court  muKt  r«quir«  the 
guardian  to  give  a  bond  of  a  surety  oompauy  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortgage  ou  im« 
proved  and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1010,  in  effect  Sept.  1* 
1910.) 

BpUq  99*  Pvoocmie  «<  Mileaimsi  be  b»oii«tet  Into  eeurti 
eontn, 

'  If  the  proceeds  of  the  sale  exoeed  $500,  and  the  guurdfan  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  brins 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If-  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several 'general  guardfans; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed^ 

Rule  S9.  "Wlieii  proceeds  of  iiale  to  lie  paid  to  venerml 
grna-rdlani  petition  tlterefor. 

Xo  money  arising  from  the  sale  of  the  real  estate  of  an  in/ant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bouid  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon,  (A^^aded 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Utile  60.  Reference  on  failure  to  answer  on  mort^ave 
foreeloanrei  Indgment. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defen()ant  ^ails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  bv  the 
answer,  the"  plaintiff  may   have  an   order  referring  it  to   some 
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suitable  person  as  referee,  to  compute  the  amonnt  due  to  the 
piaintitty  and  to  such  of  the  defendants  as  are  prior  incum- 
braucers  tft  the  mortgaged  prettifses,  and  to  examine  and  report 
whether  the  mortgaged  premiiBes  can  be  sold  in  parcels,  if  the 
wfaoia  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of'  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  talce  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oathf  as  to  any  payments  which  hare  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
pBcatfon  for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  i$  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  hare  ai^eared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  aflBdaTit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  apneared  are  absentees;  and,  !f  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  eases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  tne  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  Judgment,  and  at  or  after  the  time  of  filing 
of  toe  qomplalntf  as  required  by  law. 

Rale  €1.  JtadsiaeBt  for  sale  On  foreelosiirey  wliat  to  eon- 
tmlnf  diaposition  of  anrplus  money  |  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  sections  1626  and  1776  of  the  Code,  and 
which  may  be  sold  separately  without  material  jojury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  ^ny  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  ueed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1676  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt.  Interest  and  costs,  or  so  much  as  fhc  purchase  money  will 
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.y  of  the  same  aud  that  he  take  the  receipt  of  the  plaintiff,  or 
.is  attorney,  for  the  amount  so  paid,  and  nle  the  same  with  hia 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arisinsr  Xrom  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  fiye  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rule  62.  Sale  of  landa  in  the  covntles  of  He^r  Yorlc, 
Klnvs  or  the  oltF  of  Bmlfaloy  vnder  ludsment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o  clock  in  the  afternoon,  unless  other^ 
wise  specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment 18  authorized  to  change  tne  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  Ist, 
1S96,  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  count  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 

Rale  OS.  Mortflraflre  and  asslflrnments  to  be  llled  or  re* 
corded  before  conveyanee. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  foil 
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lengdi  in  the  county  or  coantios  where  the  lands  so  sold  are 
sitoated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  haye 
been  lost  or  destroyed. 

R«Ie  64.  Applleatlon  for  anrplva  moneFSI  retereaeef 
seareJieai  naaatlafled  lleaa* 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  hare  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertsin  the  priorities  of  the 
seTi'ral  liens  thereon;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
refereuce,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  suc^  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post-office,  directed  to  the  claimsLut 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  open  the  owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  convevances  or  incumbrances,  made  in  the 
process  of  the  cause,  shall  be  filed  with  the  Judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  aflidavit,  what  unsatisfied  liens  appear 
by  Fuch  official  searches,  and  whether  any,  and  what  other 
jnsatisfied  liens  are  known  to  him  to  exist. 

Rale  6S.   Partition  to  entbraee  all  lanils  ia  oomaion. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and,  if  brought  without 
such  a  consent  or  order,  the  share  of  the  plaintifiF  may  be  charged 
with  the  whole  cost  of  proceeding;  and  where  Infants  are  in- 
terested, the  complaint  shall  state  whether  or  not  the  parties  own 
any  ether  lands  in  common.  (Amended  Apr.  1,  1910,  i^  effect 
Sept  1  1910.) 
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Rule  66.  Reffep^ne«  An  to  title  of  pir^mliieii. 

Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  pot  denied  or  controTerted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  norice  to  snch  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiiPp  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  iand  inter- 
ests of  the  several  parties  in  the  pfemises.  i^pd  ^n  abstract  of 
the  conveyances  tinaer  which*  the  fiame  are  hel^.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.    (As  amended  October  24,  1905.) 

Httle  6T«  ]l<»tlee  of  star  of  ^ale  tn  partlfton  or  fore- 
clonare. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  &  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  courts  except  Upon  a  notice  of  at  least  two  days  to  the 
plaiDtilTB  attorney. 

Rtilo  68.  Konet'B  p^f  Into  eoartf  report  of  eoaatr  treaa- 
vrers   anA   chamberlain    of    City   of   Hew    Yorlt. 

On  or  before  the  first  day  of  February  In  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
embraced  containing  a  statement  of  all  moneys  in  his  hands  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  Court  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  Appellate  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  61e  such  state- 
ment within  the  time  specified  therein  and  obedience  to  snch 
order  may  be  enforced  as  for  contempt  of  court.  (Added  Juue 
17,  1913.     Former  Rule  68  repealed  April  30,  1910.) 

Rale  69.  Order  for  payment  oat  of  coarti  a^seoants  wltlt 
traat  C5onipanie«|  tfraft  to '  be  oonntersls-ne^  hy  Instleei 
wliat  to  be  litated  in  draft. 

All  orders  directing  the  paynient  of  money  out  of  court  shall 
direct  the  payment  to  be  made  to  the  person  eutitled  to  receive 
the  same,  and  all  checks  or  drafts  for  the  payment  of  money  out 
of  court  shall  be  drawn  payable  to  the  order  of  the  persoh  entitled 
to  the  moneys;  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  -out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause^  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  or  claim  thereto*  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  bDo)£s  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
^•^st  company  is  located  a  statement  of  the  accounts  in  each 
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department,  showinsr  the  amount,  on  the  last  preceding  first  dar 
of  Januflfjr,  including  the  Interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  codnti^  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  cotb- 
pany,  or  for  the  interest  or  accumulation  oq  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  Is 
made,  and  the  date  of  toe  order  authorizing  such  draft  shall  be 
stated,  and  the  draft  shall  oe  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  orddr,  both  to  be  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  counts  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  With  it,  and  the 
sereral  banks  aJid  other  depositories  having  trust  funds  of  the 
court  on  deposit,  are  forbidden  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  cettlfied  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  senteqce  of  this 
rule,  after  the  first  payment  from  such  fund  shall  hare  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  A  fund 
deposited  with  such  company,  the  delivery  to  the  sec^retflry  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  ofder.  CAmend^d  Apr.  1,  1910,  In 
eflfect  Sept.  1,  1910.) 

Rule    70.    Gvomm   anm   In   yay^ieiit   of   llle-e«tate, 

Whenever  a  party,  as  a  tenant  for  life,  or  hjp  tne  curtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
sam  paid  into  court  and  invested  in  permanent  securities,  sucn 
party  shall  be  Charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  kna  consents  to  acc&t)t  i^  gross  shm 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  flte 
per  cent,  on  the  principal  sum.  during  the  probable  Ilfp  of  such 
person,  according  to  the  Carlisle  Table  cff  Mortality.  (As 
amended  October  24,  10D5.) 

Rule  71.  Feea  on  lni|iiiBitloii  o^  liRaacyi  special  orcler  Of 
the  covrty  wbea   necesnary,   to  pay  cojkti. 

On  the  execution  of  a  coinmisslon  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  In  heaf'- 
ing  the  testimony  and  taking  the  inquisition,  shall  be  ehtltled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  each  day  to  each  of  Such  comtuissioners. 

Where  the  costs  and  expenses  exceed  |250.  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  hot  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
hare  appeared  in  such  proceedings,  directing  such  payment. 

Ra1«  72.  Divorce  or  separation,  action  fol^  fefer^nee 
on  dofanlti  averments  in  isomplalnti  plalntiK  to  be  eic- 
amlned   on  •atti. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation)  or 
l»  declare  a  marriage  contract  void»  the  oi^a^  sh^^^^oo  case 
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order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  a  referee  agreed  upon  by  the  partieB»  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  Excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  chargred 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff^s  affidavit  be  jproduced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facta 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  wheo 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 
Rule  78.    DlTorce,  Juds'in^iit  by  default,  when  arranted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plantiflTs  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 
Rnle  74.    Divorce^  answer  in  action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 

Rule  75.    Levltlmacy  of  children  on   divorce. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  otrhia;mte,  the 
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allegation  that  they  are  or  that  he  belieres  £heni  to  be  illegiti- 
mate«  shall  be  distmctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
apon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

R«le  76.  Jadjrniemt  deelarlas  mkwarrtmm^  voM^  o^  arrant- 
tmm  »  diToree  not. to  be  by  defaalti  eopy  of  pleading  or 
teatisLOBy  mot  to  be  fnmlsbedy  Jadvment  to  be  entered  by 
eonrt. 

No  judgment  annulling  a  marriage  contract,  or  granting  a 
diTorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Byery  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public. 
but  shall  be  submitted  In  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  In  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer, 
either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to.  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court 

R«le  77.  RecelTer  of  debtor's  estate |  povrere  and  duties; 
eoata. 

Every  receiver  of  the  property  and  ^ITects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
sueh  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessarr  or  proper  for 
him  to  do  so;  and  he  may  applv  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  mav  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  be  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able to  c^lect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 
Hale  78.    Suite  by  reeelT-er|  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action. 
he  shall  present  and  file  with  his  application  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brou^t;  or  else  he  shall  give  a  bond  with  sufficient 
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security  and  properly  acknowledged  and  apt)roTed  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  i-ecovered  against 
such  receiver.  And  leare  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  ]person 
against  whom  the  action  is  to  be  brought  i?or  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 
Rule   70.    "Who   may  be   referee,   and    duties   of. 

Except  in  a  case  provided  for  by .  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  coa- 
nected  in  business  with  such  attorney  or  couusel,  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in 'his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  tiie  order  of  the 
Court.     (As  amended  April  30,  1910  and  «fuue  17,  1913.) 

The  following^  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  X^Mrst  Department. 

To  comply  with  the  Amended  Hules  of  Practice  in  foreeilo9Ure 
cft^ea  the  judgment  should  contain  immediately  folloioing  the 
direction  to  sell  and  in  euhatitution  for  the  provisions  note  m 
use  the  follovoing  provisions: 

Under  ti^e  direction  of  i  fes^.i  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  courts  that  the  plaintiff  or  aOF 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purchasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  w^ter  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale;  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in^ , .  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  br 
the  said  depository: 

First.—  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

BecOud. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  ^  be  correct^  and  duplicate 
co^es  of  which  shall  be  left  with  said  depository. 

Third.— Said  referee  shall  also  pay  to  the  plaintiff  th^  sum 
of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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disbursements  in  this  action,  with  interest  tliejreoA  fronx  tbe  4Ate 

bereuf,    together    with    an   additional   allowance    of    

doUarf   hereby   aw^arded   to   the   plaintiff.   In   addition   to   coats, 

with  interest  thereon  from  the  date  thereof;  and. also 

dollars,  the  said  amount  00  rei^rted  due  aa  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
M»  Bucli  thereof  aa  the  purchase  money  of  the  niortgaged  prem- 
ises wiU  pay  of  the  same. 

Fourth. —  If  such  referee  intends  is  apply  for  a  farther  allow- 
ance for  his  ffes,  he  may  leave  upon  deposit  such  amount  as 
will  coyer  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

R«le  841.  9ea«estr»ttoA  of  yroperty  of  corpontfionf  wlt^ro 
motion  for  rec«lTer  ata-y  h«  sftAde^  rempT»l  of  r««elvfBr. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  tbereof|  must  be  made 
in  tlie  JDdicial  district  in  which  the  principal  place  of  business  of 
said  oorporation&  respectively,  is  situated,  except  that  in  actioDS 
broairht  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointmefnt  of  one  may 
be  made  m  any  county  within  the  judicial  district  iLa.  which  sueh 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  Cor  the  removal  of  a  receiver,  elsewhere  than  In  the  judicial 
district  in  which  the  order  for  bis  appointment  was  mads*  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  bs 
•zteoded  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessarlr. 
Bale  81.   Power  of  reoelTer  to  emplor  eovMsel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  sticb  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
pereon  on  whose  behalf  or  application  he  was  appointed.  This 
rale  shall  apply  to  all  receivers,  present  and  future;  and  no  allows 
ance  shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incarred  in  violation  of  tbis  rule. 

Il«|e  82.  Bzamlnatton  of  a  party  before  frlal, 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  la 
material  and  necessary. 
Ra|c  83.    Conrts   nutr  laake  further  rules. 

The  Appellate  Division  In  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  mconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessary. 
Rule  84.    PviMsttoo  la  «aiiea  not  covered  hy  these  rules. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  proceedings  shal)  be  according  to  the  customary  practice  as  it 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,. in 
cases  not  provided  tot  by  statute  or  by  the  written  rules  of  thos9 
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Rmie  85.    Appellate  division}  aniioiiiicemeiit  of  decl«lom| 
copies  I  publication. 

Before  any  decision  of  the  Appellate  Division  of  the  Sapreme 
Court  in  any  Department  in  which  an  opinion  is  written  is  an- 
nounced there  shall  be  furnished  to  the  clerk  of  the  Court  a 
copy  of  each  opinion  delivered  by  the  Court  and  immediately 
after  the  announcement  of  the  decision  and  on  the  same  day 
the  clerk  shall  transmit  such  copy  or  copies  so  received  by  him. 
duly  certified  as  required  by  section  92  of  the  Judiciary  Law, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  decisioti  on  an^  appeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  been  furnished  to  the  clerk  as  aforesaid.  No  copy  of  any 
opinion  in  any  case  decided  by  the  Appellate  Division  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cidon  is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  case  until  after  the 
list  of  decisions  and  certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Sapreme 
Court  Reporter  shall  publish  the  opinions  of  the  Appellate 
Division  as  soon  as  practicable  without  waitingr  to  publish  to- 
gether all  the  opinions  of  a  particular  terra  or  month.  (As 
added  June  17,  1913,  in  effect  November  1,  1913.) 

Rale  86.    Publication  of  paper  In  flmt  department  |  dealv- 
nation  of  neivapapcm. 

Whenever  a  notice,  summouB,  citation,  order  or  other  paper 
shati  be  required  by  the  Code  of  Civil  Procedure  or  other  pro- 
vision of  law,  or  by  the  order  of  any  court  or  a  judffe  thereof, 
or  of  a  surrogate  or  of  the  clerk  of  a  court  or  any  other  official 
or  individual,  to  be  published  in  a  newspaper  in  the  First  De- 
partment, or  public  notice  of  any  application  to  a  court  or  judge 
or  other  officer  shall  be  required  to  be  given  by  publication 
thereof  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  judicial  officer 
or  public  officer  is  authorized  or  required  to  designate  a  news- 
paper in  the  First  Department  for  the  publication  of  any  such 
notice,  summons,  citation,  order  or  other  paper,  the  newspaper 
designated  by  any  court  or  judge  thereof,  or  surrogate  or  other 
judicial  officer  or  public  officer,  shall  be  a  newspaper  designated 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  as  hereinafter  provided,  and  no  such  publication 
shall  be  deemed  to  give  the  notice  reouired  to  be  given  if  the 
same  is  published  in  an^  newspaper  m  the  First  Department 
which  has  not  been  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Department;  and 
the  publication  of  such  notice,  summons,  citation,  order  or  other 
paper  in  any  undesignated  newspaper  in  the  First  Department 
shall  not  be  deemed  a  compliance  with  any  provision  of  the  Code 
of  Civil  Procedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellate  Division  of  the  Supreme  Court  In  the  First 
Department  shall  from  time  to  time  designate  such  newspapers 
in  such  Department  as  in  its  opinion  have  such  a  circulation  as 
is  calculated  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  news- 
paper to  such  a  designation,  it  muRt  file  with  the  clerk  of  the 
Appellate  Division  a  statement,  duly  verified,  showing  approxi- 
mately the  amount  of  its  circulation,  the  time  and  place  of  its 
regular  publication,  and  a  statement  of  its  charges  for  legal  pub- 
lications.   (Aa  added  June  17,  1913,  in  effect  November  1,  1913.) 
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Table  ahowing  the  ixilue  of  an  annuiijf  of  $1  on  a  eingh  Ufe, 
according  to  the  Carliste  Table  of  Mortality,  ai  6  per  cewt, 
inUreet^  referred  to  in  €^eneral  Rule  Vo.  70. 
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10 

4.014 

11 

3.790 

12 

3.606 

13 

3.406 

14 

3.211 

15 

3.000 

16 

2.830 

17 

2.685 

18 

2.607 

10 

2.495 

20 

2.339 

21 

2.321 

22 

2.412 

28 

2.517 

34 

2.660 

25 

26 

2.596 
2.555 

27 

2.428 

28 

2.278 

20 

30 

2.045 
1.624 

31 

1.192 

33 

0.753 

S3 

34 

0.317 

RULES  FOB  COMPUTING  THE  VALUE  OP  THE  LIFE 
ESTATE  OR  ANNUITY. 

Calcnlate  the  interest  at  5  per  cent,  for  one  year  apon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
Interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's age  in  the  table,  and  the  product  is  the  gross  yalue  of  the 
Ufe-estate  of  such  person  in  said  sum. 
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EXAMPLB8. 

SuppoM  a  widow*8  age  te  87,  and  she  Is  entitled  to  dower  in 
Deal  e&^te  jvorth  $350J5.  One-third  of  (his  is  $110.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  nuoGiber  of  years'  t>nrchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  37,  as  appears  by  the  table, 
to  tliin«eB  years  and  843/1,000  parts  of  a  year,  which  multi- 
ylied  hj^  $5.85,  the  income  for  oi|e  year,  gires  $80.98  and  a  frac- 
tion as  thJB  gross  value  of  her  right  of  dower^ 

Suppose  a  man  whose  ace  is  50  is  tenant  by  the  curtesy  in 
the  whole  pt  an  estate  worth  $0,000.  The  annual  interest  on  the 
sum  at  5>per  cent,  is  $460.  The  number  of  years*  purchase 
which  an  Annuity  of  $1  is  worth  at  tbe  f^ge  of  50,  as  per  table, 
is  11.660  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  «ne  year,  gives  $5,247  as  the  gross  value  of  hb  life  estate  iu 
the  premiales,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  pa5'able  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship lif^  interest,  may  be  foupd  lu  **  Ck>mmutation  Tables  for 
Joint  Annpitjes  and  JSurvivprshin  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chishoim."  London,  Charles  &  fidwm 
Laf  ton,  1858. 
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INDEX  TO  RULES  OF  PRACTICB. 


(The  references  are  to  the  numbers  of  the  rules.) 

A4ail««io«  of  attorney* t  Rule 

application   for   1 

AfldslTlti 

to  be  folioed  and  indorsed 19 

of   merits    23 

for  order   extending  time 24 

on  ex   parte  application,  statement  as  to  previous  application  ....  25 

on  motion  to  change  venue 4S 

to  entitle   guardian  to   compensation ^ 50 

Atfreeaaentsi 

between  parties  or  attorneys,  to  be  in  writing. 11 

Allegation  a  I 

in   pleadings,   to  be  marked 19 

Allovranoet 

applications    for    additional 45 

of   time,    for    counsel ^...«  47 

Anavrers 

in  action  for  divorce 74 

Appeals 

to  Appellate   Division,  papers  on,  where  filed ',  2 

to  be  placed  on  calendar,  in  what  order , $9 

failure   of   appellant   to  appear «  89 

papers  on»  to  be   f urnishea  by  appellant 41 

mil  of  exceptions 94 

case   and    exceptions 34 

resettlement  of  bill   or  case 34 

cxhibiu i  84 

final  judgment  on  appeal  to  Appellate  Division 34 

Appeanineei 

entry  of    9 

failure  of  appellant  to  make 99 

Appellate  Dl^iefloai 

announcement  of  decisions ,  95 

copies  of   decisions,   who  entitled  to 85 

publication   of  decisions 85 

designation   of  newspaper  for  publication  of  notices,  etc.,  in  first 

department 86 

Application  t 

ex  parte,  affidavits  on,  to  contain  statement  as  to  previous  appli- 
cation    25 

for  judgment,  on  failure  to  answer 26 

Avreatt 

order  of,  petition  and  aflidavit  on,  to  be  filed 4 

^oonda  for  granting,  to  be  stated  in 13 

if  defendant  ia  under,  case  preferred 86 

Aaslffnaaentsi  t 

of  mortgage  to  be  filed  or  recorded  before  conveyance  on   fore- 
closure   * 68 

Attaehmentat 

petition  or  affidavits  on,  to  be  filed 4 

gromMb  to  be  stated 18 

if  property  of  defendant  is  held  under,  case  preferred 36 

Attorn  eyes 

admission   of   ..• • • 1 

not  to  be   surety  on  undertaking a 

cbansc  of   ......•••• • • • «  10 
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Bondt  .    •  Bale. 

of  gu&T^ntt  MfoTt  ftctivltkg  pmptfrty .-...'..  ^  ^ 61 

'      of  general  g^uardian    •• 54 

of  special  guardian •  57 

Bond*.     (S^  Undertakings.) 

Hooitut 

to  be  kept  by  clerk  of  courts •  7 

discovery  of 14 

form  of  application  for 16 

ofdef  granting  application 16 

ofder  to  operate  as  a  stay  of  proceeding •  16 

HrteCs  and  point*  t 

when  exchanged  by  parties. •...•.•••••••••••••  42 

Cnlendnrt 

in  AppeUate  Division,  how  prepared 89 

t6  b6  foHoed  and  indorsed 19 

when  made 81 

when  served  .  .  . .  < 92 

amendments  and  settlement  of ^ 82 

failure  to  make w . .  88 

.    eyidencQ,.  how  stated  in. 84 

•  to  De  [trinted  and  indexed ,4^ 

■     tcAd  points,  number  to  be  furnished  to  the  court.  • « «3 

of  •attorneys *  4 ».,,,, • •••.•••••••  10 

Oferk  oi  cburtai 

books  to  bt  kept  by...... ••««**.«4..#«.  7 

Comj^IAfAlt 

dismissed  for  neglect  Xq  bring  issue  to  trial. ....<•.••••« 88 

in  action  for  divorce,  what  to  contain ,.,  t,.,^.  72 

allegation  in,  legitimacy  of  children  in  action  for  divorce.,.'.'...  iv 

Otfnaentat 

to  payments  of  money  out  of  court  to  be  acki|Qv«l«4g>a4«*  •«#•«•  Id 
CflTrpcHPation  t 

sequestration  el  property « . . .  • •••••••••  80 

Connaeli 

time  allowed «• ,... ,••••«•••••  47 

Depoaitlona  -vrithln  State  t 

oompelting  witneat  to  leatify. ••.•4«« •'.••«••••••••.«  17 

I>tBCOv«ryr 

of  books,  paiMiV  and  d<3Cum\Aits 14 

form  of  application  for .*.*.'  ^10 

OFdcr  granting  ap0lieiKioA 16 

order  to  operate  as  a  stay  of  ^octfedhigs.  ..........«•««•  16 

service  of  summons  in  action  for .' .'«  tS 

complaint  tn  action  fof«  whAt  to  contiiirt 72 

reference  in  action  for , » 72 

in  trial  of  action  for,  public  may  be  excluded -^v^.  •••4»  .  72 

judgment  by  4efault,  when  granted. « , 73 

answer  in  action  for ■. 74 

allegation  of  legitimacy  of  children.  .....••»{* •••••••.  75 

judgment  in.  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished ....•."•'  'To 

flnvmerated'  motions  t 

what  are « 88 

10S> 


Digitized 


by  Google 


INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

BsuLmlBAtlOBs  Rule, 

of  a  party  before  trial 82 

BxeeptloBa: 

to  be  folioed  and  indorsed 19 

when  made 81 

when  served 32 

axnendments  and  settlement  of 82 

bill  of,  evidence  in 34 

Exlilbita 

not  to  be  printed  at  length 84 

Folio  t 

in  pleadings,  etc..  to  be  numbered 19 

Foreclosure  i 

of  mortgage,  reference  on  failure  to  answer 60 

judgment,  on   failure  to  answer 60 

judgment  for  sale  on,  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for 67 

Guardian   ad  litem  i 

requirements  for 49 

appointment  of    49 

duties  of    50 

compensation   of    50 

bond  of,  before  receiving  property 51 

appointment  of  general 52 

bond  of  general 54 

bond  of  special 67 

Habitual   dmnkarda.    (See  Infants.) 
Idlota.     (See  Infants.) 

lafaatt 

guardian  ad  litem , 49 

guardian,  general 52 

guardian,  special 57 

age  of,  to  be  ascertained  b^  court 53 

property  of,  to  be  ascertamed  by  court 53 

sale  of  real  estate  of 55 

proceeds  of,  to  be  brought  into  court 58 

paid  to  general  guardian ^9 

petition  for  payment  of  proceeds 59 

lajvmetlon  i 

bonds,  petitions  and  affidavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

Interrosatorlea  i 

aervice  and  settlement  of 20 

Jadffaaenti 

entry  and  docketing  of 8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

Justices  I 

return  on  appeal 46 

Luaaeyt 

fees  on  inquisition  of •  •  •  •  •  71 
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Lunatic*.     (See  Infants.) 

MmTvimgef  aAnnlaaent  of.      (See  DlTorce.) 

Merita  t 

affidavit  of  28 

Voneyt 

order  for  payment  of,  out  of  court ^^ 

expense  oi   investment  of 70 

gross  sum  in  payment  of  life  estate  in 70 

paid   into    court,    report   of   county  treasurer   and   chamberlain    of 

city  of  New  York 68 

Motional 

papers  to  be  specified  in  order ^ 

non-enumerated,    certified  copies  of   papers 3 

to  strike  out  irrelevant  matter 22 

for  new  trial 31 

notice  of  37 

enumerated,  what  arc 3S 

non-enumerated,   what  are 38 

contested  when  not  heard  at  Trial  Term 38 

appeals  in   non-enumerated    30 

enumerated,  notice  for  what  day 40 

papers  f urnrshed  at  Special  Term 40 

non-enumerated  in  Appellate  Division,  when  heard 44 

to  amend  Justice's   return  on   appeal,  when  to  be  noticed 46 

on  appeals,  time  allowed  counsel 47 

for  appointment  of  receiver 80 

Kortarftirei 

to  be  filed  or  recorded  before  conveyance  on  foreclosure 63 

Mortiraflre   forecl6«nre.     (See     Foreclosure.) 
Hew  York  Cltyt 

sale  of  lands  in  county  of  New  York §2 

report  by  city  chamberlain  as  to  moneys  paid  into  court 68 

Non- enumerated  motion*  t 

what  are  38 

(See  Motions.) 

when   filed    39 

Ifoticei 

of  non-enumerated  motions  > 21 

of  motions  to   strike   out  irrelevant  matter t 22 

for  arguments  and  of  motions 37 

Order  I 

on  motion  to  specify  papers 8 

granting  application   for   discovery  of  books  and  papers...  4 36 

to  operate  as  a  stay  of  proceedings 16 

extending  time,   affidavit  on ; 24 

granted  on  petition    27 

to  show  cause,  where  returnable,  effect  of,  etc 37 

on   appeal,    time    allowed   counsel 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  nione>   out  of  court,  how  made 69 

for  judgment  on  appeal  to  Appellate  Division 3-^ 

Papers: 

where  filed 2 

indorsements  on 2 

on   motion,   how   filed •  •  3 

to  be  specified  in  order 3 

discovery  of 14 

form  of  application   for IS 

order  granting  application    16 

•rder   to   oi)erate   as  a   stay   of   proceedings 16 

to  be   foliocd   and  indorsed 10 

on  appeal,  to  be  fm-nished  by  appellant. .  .1 •....  41 
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PKFtltlons  Rule, 

separate  action  for,  of  part  of  lands  owned  in  common,  not  to*  be 

brought ^ 65 

reference  as  to  title  of  premises , 66 

iidilce  of  stay  of  sale  in 67 

Petltlofti 

order  on,  to  be  docketed. . . . , 27 

on  sale  of  property  of  infants,  lunatics,  etc. 5r> 

for  |>ayniefit  of  proceeds 59 

PlcAdiasBs 

to  be  folloed 19 

indorsed  with  the  title  ot  cause 19 

to  comply  with  section  79Q  of  Code , , , ,  .  19 

allegations  to  be  marked X9 

PolBtat 

briefs  and,  when  exchanged  by  parties 42 

cases  and,  to  be  printed  and  indexed ♦ .  43 

nusiber  to  be  delivered  to  the  court 43 

Preferred  eajseai 

if  defendant  is  imprisoned  under  order  of  arrest ^ d6 

ProeeedlBirai 

stay  of,  for  change  of  venne. 48 

Ihibllcmiiott  f 

papers  in  first  department 76 

opinicms   of   Appellate   Division 76 

Real  estate  I 

of  infants,   lunatics,  etc.,   sale  of 55 

proceeds   of   sale   brought   into   court..... 58 

fteeclTeri 

of  debtor's  estate,  powers  and  duties 77 

suits  by  78 

of  corporation,  motion  lot  appointment  of,  where  made 80 

appointmetit  of  counsel  by • 81 

llefereet 

duties  of 79 

non-suit  before    «..<.. # . « < i 30 

report  of 30 

testimony  of  witnesses,  when  to  be  signed 30 

exceptions    before    < « 30 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who  may  be    t 79 

deposit  of  moneys  by »..* 79 

ttefereaeei 

to  determine  interest  of  parties  ih  surplus  moneys j 64 

to  determine  title  of  premises  on  partition i 66 

in  action  for  divorce , * 72 

Reports 

to  be  foHoed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 

Retarms 

of  sheriff,  how  compelled G 

Raleei 

courts  may  make 83 

practice  in  case  not  covered  by 84 

Sale  I 

judgment  for,  on  mortgage  foreclosure 61 

of  Unds  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separations 

action  for.       (See  Divorce.) 

Services  Rule. 

of  summons,  proof  of,  how  made 18 

.  proof  of,  not  reauired  when  made  by  sheriff 18 

in  actions  for  aivorce 18 

Sheriffs 

return  of,  how  compelled 6 

Subpoenas 

for  witnesses  under  depositions 17 

duces  tecum,  against  public  departmesit  or  officer. ••••.. ...i....        9 

Snmmins'  npi 

on  trial  of  issues 29 

Smnntomss 

proof  of  service  of,  how  made 18 

in  actions  for  divorce 18 

Supreme  Courts 

papers   in,   where  filed 2 

Surplus   moneyii: 

disposition  of,  on  sale  of  mortgaged  premises 61 

application  for,  how  determined 64 

rights  of  parties  to,  how  ascertained 64 

Surroirate*'  Courts  s 

papers  in,  where  filed 2 

Trials 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 86 

l*rust  company s 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

CJndertakiniras 

in  actions  or  special  proceedings  to  be  filed 4 

i*ustification  of  sureties 5 

low  proved  or  acknowledged 5 

attorney  or  counselor  not  to  be  surety 6 

HVitneaseas 

examination  of    29 

compelling  attendance  of,  under  depositions  within  State 17 

testimony  of,  before  referee,  when  to  be  signed 30 

HVrits 

petitions  and  affidavits  to  be  filed 4 
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ROLES  OF   THS  APPELLATE  DIVISION,  FIRST  DEPART- 
MENT. 


RULE  I. 
When  Court  opens. —  The  Court  will  open  at  2  o'clock  and  con- 
tinue until  6  o'clock  in  the  afternoon^  unless  sooner  adjourned; 
except  that  on  motion  days  the  Court  wiU  open  at  10:30  o'clodi 
in  the  forenoon,     (Rule  I^  as  amended  December  17,  1909. ) 

RULE  IL 
Motion  days;  calendar;  ex  parte  business. —  The  first  and  third 
Fridays  succeeding  the  first  and  third  Mondays  of  each 
month,  or  such  other  days  as  shall  be  designated  for  hear- 
ing appeals  from  orders  by  the  Appellate  Division,  shall  be 
motion  days.  The  clerk  will  make  up  a  calendar  for  each 
motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A 
note  of  issue,  stating  the  nature  of  the  motion  and  the  day  for 
which  it  has  been  noticed,  must  be  filed  with  the  clerk  before  12 
o'clodc  noon  on  the  day  preceding  the  day  for  which  the  motion 
is  noticed.  The  motion  calendar  will  be  called  by  the  clerk  at  10 
o'clock  on  each  motion  day,  when  all  motions  to  be  submitted 
without  oral  argumciit  must  be  submitted.  Where  a  motion  is  to 
be  orally  argued  the  same  will  be  marked  ready  on  the  call  by 
the  clerk,  and  will  be  heard  by  the  Court  at  10:30.  (Rule  II,  as 
amended  December  17,  1909.) 

RULE  in. 
Appeals  from  orders >  time  allowed;  submission. —  Appeals  frcm 
orders  will  be  heard  only  upon  motion  days,  the  calendar  of  which 
will  be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  On  the  argument  of  such  appeals  not  more  than  fifteen 
minutes  will  be  allowed  to  each  side,  except  w^hen  the  Court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed  upon 
the  calendar  may  be  submitted  by  the  parties,  with  the  approba- 
tion of  the  Court,  at  any  time  during  the  term,  upon  delivering 
to  and  leaving  w^ith  the  clerk  the  requisite  number  of  printed 
copies  of  the  points. 

RULE  Vi 

Appeals  from  orders;  return;  dismissal;  postponement  of  argu- 
ment of  non*ennmerated  case  ^y  consent. —  Appeals  from  orders 
may  be  noticed  for  argument  on  any  motion  uay.  The  appellant 
or  moving  party  must  file  with  the  clerk  of  the  Appellate  Division, 
at  least  eight  days  before  the  day  upon  which  such  appeal  shall 
have  been  noticed,  a  note  of  issue,  which  shall  state  the  day  upon 
uriiich  the  notice  of  appeal  shall  have  been  served,  and  nineteen 
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M  required  by  Rule  41  of  the  General  Rules  of  Practice,  with  an 
affidavit  showing  the  service  of  three  printed  copies  thereof  upon 
the  attorney  for  the  respondent,  together  with  a  notice  of  argu- 
ment of  the  appeal  with  admission  or  proof  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  th«» 
day  upon  which  such  appeal  shall  have  oeen  noticed.  If  an  ap* 
peal  shall  have  been  noticed  for  argument  by  the  respondent,  and 
the  appellant  or  other .  party  whose  duty  it  is  to  file  nineteen 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  the  General  Rules  of  Practice,  shall  fail  to  file  the 
same  at  Least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  opposite  party  may  move  upon  affidavit  and  lipon 
four  days'  notice  of  motion  that  the  appeal  be  dismissed  or  that 
judgment  be  rendered  in  his  favor. 

At  any  time  before  3  o'clock  of  the  diiy  preceding  the  day  upon 
whicli  a  non-enumerated  case  shall  have  been  noticed  for  argument, 
or  to  which  the  hearing  thereof  shall  hava  "been  ^adjourned,  the 
respective  counsel  may  file  a  written  consent  with  the  clerk  that 
the  case  may  be  set  down  for  a  subsequent jnotion  day;  and  cases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the  foot  of 
the  cases  remaining  thereon  undisposed  of  without  further  notice. 
{Amended,  1013.) 

HULE  V. 

Calendar  of  enumerated  cases;  note  -of  issue;  return;  dismissal; 
preferred  causes. —  The  clerk  will  'make  up  a  calendar  of  enu- 
merated causes  for  each  term  of  the  Court,  which  shall  consist  of 
the  enumerated  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  be  added  new  cases  wnich  shaU  have 
been  noticed  as  hereinafter  provided. 

The  apnellant,  the  plaintiff  in  a  controversy  submitted  to  the 
Court  under  section  1279  of  the  Code  of  Civil  Procedure,  the  re- 
lator in  a  writ  of  certiorari,  or  the  moving  party  in  a  case  to  be 
heard  as  an  enumerated  case,  shall  file  with  the  clerk  of  the 
Appellate  Division,  within  the  time  prescribed  by  Rule  XLI  of  the 
General  Rules  of  Practice,  a  printed  copy  of  the  papers  upon 
which  the  appeal  or  case  is  to  be  heard,  duly  certified  as  required 
by  the  rule,  and  nineteen  copies  of  the  print(Bd  papers  upon  which 
the  case  is  to  be  heard,  printed  as  required  by  the  General  Rules 
of  Practice  with  an  admission  of  service  or  an  affidavit  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for 
the  respondent  or  opposing  party.  After  the  printed  copies  of  the 
papers  shall  have  been  duly  filed  as  hereinbefore  required,  and 
after  the  printed  copies  of  the  points  shall  have  been  filed  by  the 
appellant  or  moving  party,  as  required  by  Rule  VI,  either  party 
may  notice  the  case  for  argument  for  any  day  in  the  term,  and 
upon  filing  of  such  notice  ot  argument,  with  admission  or  proof 
of  service,  with  the  clerk  of  the  C'ourt,  and  a  note  of  issue  which 
shall  state  the  day  upon  which  the  nntjr«e  of  appeal  was  served, 
the  clerk  shall,  upf)n  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  party  whose  duty  it  is  to  file  and  serve  the  printed 
papers,  shall  tail  to  file  or  serve  the  same^  as^hereinbefore  Sir 
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quired,  the  opposing  party  may  move  upon  four  days'  notice  that 
the  appeal  be  dismissed,  or  that  judgment  or  order  be  rendered  in 
his  favor. 

Either  party  to  an  appeal  which  by  law  is  entitled  to  a  prefer- 
ence may  serve  with  the  notice  of  argument  a  notice  that  applica- 
tion will  be  made  on  the  next  motion  day  for  an  order  placing  the 
cause  upon  the  day  calendar  upon  a  day  named  in  the  notice  of 
motion,  and  such  application  will  be  heard  as  a  motion  on  the 
motion  day  lor  which  the  same  is  noticed.  (Amended  March, 
1911^  1913.) 

RULE  VI. 

Day  calendar;  points. —  Within  twentv  days  after  the  papers 
upon  which  an  appeal  is  to  be  heard  shall  have  been  filed  with  the 
clerk  of  the  Court  aa  required  by  Rule  XLI  of  the  General  Rules 
of  Practice  and  by  Rule  V  of  these  rules,  except  when  the  papers 
are  filed  in  July,  August  or  September,  the  appellant,  plaintiff  in 
a  controversy  submitted  to  the  Court  under  section  1279  of  the 
Code  of  Civil  Procedure,  the  relator  in  a  writ  of  certiorari,  or  the 
moving  party  in  a  case  to  be  heard  as  an  enumerated  case,  shall 
file  with  the  clerk  eighteen  printed  copies  and  serve  on  the  attor- 
ney for  his  opponent  three  printed  copies  of  the  points  to  be  relied 
upon  by  him,  with  a  reference  to  the  authorities  to  be  cited. 
Whoi  the  papers  are  filed  in  July,  August  or  September,  then  the 

Soints  must  oe  filed  and  served  at  least  fifteen  days  before  the 
rst  Tuesday  of  October.  Within  ten  days  after  such  service  the 
respondent  or  defendant  shall  file  with  the  clerk  eighteen  printed 
copies  and  serve  on  the  attorney  for  the  appellant  or  moving 
party  three  printed  copies  of  the  points  to  be  relied  upon  by  him, 
with  a  reference  to  the  authorities  to  be  cited.  If  the  appellant ' 
or  moving  piirty  desires  to  present  points  or  authorities  in  reply 
he  shall  tile  with  the  clerk  eighteen  printed  copies  and  serve  three 
printed  copies  thereof  on  the  attorney  for  his  opponent  within  five 
days  after  the  receipt  of  his  opponent's  points.  No  points  shall  be 
received  by  the  Court  on  the  argument  or  submission  of  the  appeal 
unless  they  shall  have  been  filed  and  served  as  above  provided. 
At  4  o'clock  on  each  day  the  clerk  will  make  up  a  calendar  of 
fifteen  enumerated  cases  for  the  next  day.  A  case  on  such  day 
calendar  will  not  be  reserved  or  postponed  except  by  order  of  the 
Court  upon  special  cause  shown.  At  any  time  after  the  filing  of  a 
note  of  issue  in  an  enumerated  cause  and  before  it  shall  have  been 
placed  on  the  day  calendar,  a  written  consent,  signed  by  the  at- 
tomevs  or  counsel  who  are  to  argue  the  case,  that  the  appeal  be 
set  down  for  any  future  day  of  the  term  may  be  filed  with  the 
derk,  and  such  casejshall  be  placed  on  the  day  calendar  for  such 
day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in 
the  order  upon  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  shall  be  placed  on  any  day  calendar,  and 
provided  that  such  case  would  have  been  reached  on  the  general 
calendar  if  not  so  set  down.  If  an  appellant  or  moving  party  is 
in  default  in  filing  and  serving  the  points  hereinbefore  req^uired, 
the  opposing  party  may  move  upon  four  days'  notice  to  dismiss 
the  appeal  or  for  final  judgment  or  final  ^r^er.  a|^^^^^  ro- 
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quires.  If  the  respondent  is  in  default  in  filing  and  serving  the 
points  hereinbefore  required  he  will  not  be  heard  except  by  special 
leave  of  the  Court.     (Rule  VI,  as  amended  March  23,  1911.) 

RULE  VIL 
Submission  on  points. —  In  any  case  in  which  the  printed  copies 
of  the  papers  upon  which  an  appeal  is  to  be  heard  shall  have  been         : 
filed  with  the  clerk  of  the  Appellate  Division,  as  required  by 
Rule  41  of  the  General  Rules  of  Practice,  and  the  printed  copies  | 

of  the  points  filed  with  the  clerk,  as  required  by  Rule  6  of  the  j 

Rules  of  the  Appellate  Division  for  the  First  Department,  either 
party  may,  by  a  written  stipulation  filed  with  the  clerk,  submit 
the  appeal  upon  the  printed  papers  and  points  filed  as  aforesaid. 

RULE  vin. 

Motions  for  reargument. —  ^Motions  for  reargument  must  be 
noticed  for  the  first,  second  or  third  motion  days  after  the  appeal 
has  been  decided.  Such  motions  will  only  be  heard  cm  notice  to 
the  adverse  party,  stating  briefly  the  grounds  upon  which  a  re- 
argument is  asked;  and  such  motion  must  be  submitted  on  printed 
briefs  stating  concisely  the  points  supposed  to  have  been  over-  i 

looked  or  misapprehended  by  the  Court,  and  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities  re- 
lied upon,  and  a  printed  copy  of  the  opinion,  and  counsel  will  not 
be  heard  orally.     (Rule  VIII,  as  amended  December  17,  1909.) 

RULE  IX. 

When  supplemental  brief  may  be  submitted;  counsel  having 
cases  on  same  day  calendar  in  first  and  second  departments. — 
No  brief  or  memorandum  of  authorities  will  be  received  by  the 
Court  after  the  argument  of  a  motion  or  an  appeal,  unless  per- 
mission be  given  by  the  Court  for  its  submission  after  notice  to 
opposing  counsel  of  the  application  for  such  permission. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars  of 
the  Appellate  Divisions  of  the  First  and  Second  Departments  on 
the  same  day,  such  counsel  shall  attend  the  Court  in  that  depart-  | 
ment  in  which  his  case  stands  nearest  the  head  of  such  day  cal- 
endar; and  his  case  upon  tlie  calendar  of  the  other  department 
will  be  held  until  the  argument  of  the  case  is  finished  in  the  i 
department  in  which  he  is  first  required  to  attend.  In  the  event 
of  counsel  having  cases  upon  each  of  the  day  calendars  of  the 
said  departments  upon  the  same  day,  which  stands  equally  dis- 
tant from  the  heads  of  the  respective  day  calendars,  such  counsel 
shall  attend  Court  in  the  First  Department. 

RULE  X. 

Appeals  from  City  Court  and  Municipal  Court. —  Applicatiops 
**  to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  De- 
partment," under  section  1344  of  the  Code  of  Civil  Procedure,  for         i 
the  allowance  of  an  appeal  io  be  taken  to  such  Appellate  Division  | 

from  the  determination  of  the  justices  designated  to  hear  appeals         i 
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from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  Boroughs  of  Manhattan  and  the  Bronx,  may  be 
made  upon  any  motion -day  within  two  months  after  such  deter- 
mination, unless  the  determination  is  made  within  two  months  of 
the  last  motion  day  prior  to  the  first  day  of  July,  in  which  case 
they  may  be  made  on  tlie  first  motion  day  in  the  October  term; 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  II  of  the 
Appellate  Division  rules  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  contain 
a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy  of  the 
printed  record  in  the  court  below,  if  any;  a  concise  statement  of 
the  grounds  of  alleged  error,  and  proof  of  due  service  of  the 
papers  upon  which  the  application  is  founded.  Upon  the  calling 
of  the  motion  calendar,  such  applications  must  be  submitted  with- 
out argument.  Such  applications  will  not  be  entertained  unless 
an  application  for  leave  to  appeal  has  first  been  made  to  the 
justices  by  whom  such  determination  was  made,  in  the  manner 
provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  boroughs  of  Manhattan  and  the  Bronx,  and  has 
been  denied.     (Amended  December,  1909,  1913.) 

RULE  XI. 
Applications  for  admission  to  practice. —  Every  application  for 
admission  to  practice  as  an  attorney  and  counsellor-at-law  under 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of 
attorneys  and  counsellors-at-law  shall,  in  addition  to  the  proof 
required  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  Prac- 
tice, present  to  the  Court  proof  of  the  qualifications  required  for 
^the  admission  of  an  attorney  and  counsellor-at-law  in  the  State 
in  which  he  had  been  admitted  and  had  practiced,  and  the  nature 
of  the  examination  required  of  an  applicant  for  admission  to 
practice  as  an  attorney  and  counsellor-at-law  in  such  State. 

Every  application  for  admission  to  practice  under  Rule  2  of  the 
Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and 
counsellors-at-law  shall  be  referred  to  the  Committee  on*  Char- 
acter, who  shall  report  to  the  Court  upon  the  character  of  the 
applicant  and  his  qualifications  to  be  admitted  to  practice  in  the 
Courts  of  this  State,  and  no  person  will  be  admitted  to  practice 
on  such  an  application  until  after  the  Committee  on  Character 
shall  have  made  its  report.  (Rule  XI,  amended  December  28, 
1910.) 


Non-enumerated  motions. — Appeals  from  orders  may  be  noticed 
for  argument  for  any  motion  day  at  10:30  o'clock  a.  m.  Nine- 
teen copies  of  the  appeal  papers'  must  be  delivered  to  the  clerk 
with  the  note  of  issue,  etc.,  at  least  eight  days  before  the  day 
for  which  the  appeal  shall  have  been  noticed  for  argument. 
Nineteen  copies  of  the  points  in  cases  upon  tiie  Day  Calendar 
of  non-enumerated  motions  shall  be  delivered  to  the  clerk  in  his 
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office  before  10:30  a.  m.,  and,  before  the  argument,  to  the  opposing 
oounflel  three  copies. 

APPELLATE   DIVISION  —  SUPREME   COURT  —  ELECTION 

GASES. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court'  in 
the  First  Judicial  Department  do  hereby  make  and  establish  the 
following  rules  to  promote  the  efficient  administration  of  juntiee 
in  relation  to  the  hearing  and  determination  of  any  Questions 
arising  under  the  Election  Law  (chapter  909  of  the  litws  of 
1896,  and  the  amendments  thereto): 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justioe 
thereof  to  review  the  determination  and  acts  of  the  election 
officers  under  section  -56  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended);  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  saia  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  'thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law^  shall  be  made 
to  Special  Term,  Part  I  of  the  Supreme  Court  of  the  First  Judi> 
cial  District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and 
decision,  and  such  application  shall  have  precedence  over  all 
other  business  at  any  part  of  the  Special  Term.  The  final  order 
determining  such  special  proceeding  should  in  each  case  state 
the  facts  found  by  the  Special  Term  upon  which  the  determina- 
tion is  made  and  the  determination  of  the  Court  upon  the  facts 
thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an 
order  which  will  be  granted  on  the  application  of  any  party  to 
such  a  special  proceeding. 


RULES  OF  TH£  APPBLLATE  DIVISION,  SECOND  DEPAItT- 

MENT. 

Relating  to  the  Calendar,  Admission  of  Attorneys  and  NaturaliM- 

tion. 
ENUMERATED  CALENDAR 

Seventeen  (17)  copies  of  the  case  must  be  delivered  to  the 
Clerk  before  the  commencement  of  the  argument. 

Tlie  appellant's  brief  and  points  in  a  cause  which  is  on  the 
printed  calendar  shall  be  filed  with  the  clerk  and  shall  be  served 
on  the  attorney  for  the  respondent  at  least  five  (5)  days  before 
the  first  day  of  the  term.  The  appellant  shall  file  with  the  clerk 
seventeen  (17)  printed  copies  and  serve  on  the  attorney  for  the 
respondent  three  (3)  printed  copies  of  his  said  brief  and  ijoints. 
Within   five    (5)    days   after    such    service    the    respondent    shall 
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file  with  the  olerk  seveikteen  (17)  ptuited  copies  and  serve  on 
the  attorney  for  the  appellant  three  (3)  printed  copies  of  his 
brief  and  points.  If  the  appellant  desires  to  present  brief  or 
points  in  replv,  he  shall  file  wth  the  clerk  seventeen  (17)  printed 
copies  thereof  and  serve  three  (3)  ptinted  copies  thereof  on  the 
attorney  for  the  respondent  within  three  (3)  days  after  the 
receipt  of  the  respondent's  points. 

When,  according  to  this  rule,  an  appellant  is  In  default,  the 
appeal  may,  without  previous  notice,  be  dismissed  on  motion 
when  the  cause  is  reached  for  argument:  and  when  a  respondent 
is  in  default,  he  will  not  be  heard  except  by  leave  of  the  Court. 

This  rule  shall  not  apply  to  appeals  from  orders. 

NON-BNUMERATED  CALENDAR. 

Seventeen  (17)  codIcs  of  the  appeal  papers  and  points  must  be 
delivered  to  the  j»lerk  before  the  commencement  of  the  argument.- 

Attention  U  caWe<f  to  Oenerat  Rule  41,*  as  printed  iH  this 
Calendar,  and  to  the  special  rule  in  connection  therewith.  If 
this  Rule  is  not  strictly  compiled  iMth,  such  causes  as  are  therein 
referred  to  cannot  he  placed  Upon  the  CcUendar. 

Special  Rule. 

When  m  motion  is  made  to  dismiss  an  appeal  for  want  of 
jHTOaecatioii  or  other  negleeti  the  party  desirmg  to  oppose  such 
a  motion,  in  addition  to  affidavits  stating  facts  excusing  tlie 
delay,  must  also  submit  affidavits  stating  concisely  the  facts  out 
of  which  the  controversy  arose  atid  the  questions  of  law  and 
fact  involved  in  the  said  appeal*  and  showing  that  the  appeal 
k  a  meritorioUA  one. 

Attention  is  callpd  to  section  1353,  Code  of  Citnl  Procedure. 

CALENDAR  PRACTICE. 
RUtft  t 
Appeals   from   orders. — ^Appeals    from   orders,   heard    as    non- 
enumerated   motions,   will   be   placed  upon  a   separate   calendar 
and  called  upon  the  first  di^y  of  the  term. 

birts  n. 

Ca]etidara<— A  new  calendar  will  be  made  up  for  the  January 
term.  Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  term  all  new 
appeals  to  be  placed  in  regular  order,  according  to  the  date  of 
appeal  on  compliance  with  the  requirements  hereinbefore  pre- 
scribed. An  appeal  passed  during  any  term  may  be  brought  on 
for  argument  on  any  day  during  the  first  week  of  a  subsequent 
term  upon  stipulation,  or  upon  four  days*  notice  to  the  opposing 
party  and  on  filing  with  the  clerk  such  stipulation  or  proof  of 
service  of  such   notice,  the  clerk   will   cause   the  appeal  to   be 

*  General  Rule  41  not  printed  here.    See  ante  p.  92. 
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placed  on  tlie  Day  Calendar  of  the  day  named  in  such  notice 
or  stipulation. 

RULE  m. 

Appeals  from  orders;  when  heard. — Appeals  from  orders  will 
also  be  heard  on  the  third  Monday  of  each  term,  and  notices 
of  argument  may  be  given  for  such  day,  and  the  calendar  for 
such  day  will  consist  of  causes  not  called  on  the  first  Monday, 
and  other  causes  in  which  the  appeal -papers  and  affidavit  of 
service  thereof  have  been  filed  with  the  clerk,  as  required  by 
section  1363  of  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice. 

RULE  IV. 

Day  calendar  of  non-enumerated  causes.— Non-enumerated 
causes  will  be  placed  upon  the  Day  Calendar  for  the  first  Monday 
and  second  Friday  of  the  term,  and  the  hearing  of  such  causes 
will. continue  from  day  to  day  until  completed.  The  calendar 
for  other  days  will  consist  of  as  many  causes  as  shall  be  placed 
thereon  from  the  general  Calendar  in  their  numerical  order. 

RULE  V. 

Reservation  of  causes. —  Causes  can  be  reserved  by  consent  for 
a  day  subsequent  to  the  time  when  they  would  be  reached  in 
their  order,  but  not,  however,  later  than  the  first  week  of  the 
term.  A  stipulation  for  reservation  must  be  filed  with  the  derk 
before  the  Day  Calendar  is  made  up  (1  o'clock  p.  M.). 

RULE  VI. 
Motions.— Motions  other  than  appeals   from  orders,  will  be 
heard  on  the  first  Monday  and  second  Friday  of  the  term,  and 
notes  of  issue  therefor  must  -be  filed  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 

RULE  vn. 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  Non- Enumerated 
Calendar.  The  attorney  or  party  intending  to  move  such  an 
appeal  for  argument  shall  at  least  eight  days  before  the  time  of 
the  making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  tlie  date  of  the  ser\'ice  of  the  notice  of  appeal  and 
stating  that  the  cause  is  to  be  put  on  the  Non -Enumerated  Cal- 
endar. No  cause  shall  be  put  on  the  Enumerated  or  Non-Enu- 
merated Calendar  until  the  papers  required  by  General  Rule  41 
shall  have  been  filed  with  the  clerk. 

RULE  VIII. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to 
have  a  cause  heard  as  a  jireferred  cause,  must,  in  -his  note  of 
issue,  state  hi»  claim  for  preference,  as  provided  in  section  793 
of  the  <Vjdp;  or  if  an  order  giving  the  cause  a  preference  has 
been  made  under  that  section,  the  note  of  issue  mujst  be  accom- 
panied with  a  copy  of  such  order.     The  clerk,  in  making  up  the 
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calendar,  shall  place  such  preferred  causes  at  the  head  of  the 
general  calendar,  indicating  that  they  are  preferred,  and  that 
class  to  which  they  belong. 

RULE  IX. 

Ciimiiud  causes  may  be  put  upon  the  calendar  at  any  time. — 
Appeals  in  criminal  causes,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  pro- 
vided in  section  535  of  the  Criminal  Code.  A  note  of  issue  must 
be  filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which 
It  shall  be  ordered  by  the  Court,  or  stipulated  by  the  parties 
to  be  heard. 

RULE  X. 

Endorsement  on  brief.— In  order  to  facilitate  the  work  of  the 
reporter  the  counsel  who  argues  the  cause  orally  shall  endorse 
his  name  on  upper  right  hand  corner  of  first  page  of  brief. 

RULE  XI. 
Motions  for  re-argnment. —  Motions  for  re-argument  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  re -argument  is  asked,  and  such  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misapprehended  by 
the  Court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  the  authorities  relied  on;  ana  a  copy  of  the  opinion 
delivered  by  the  Court  in  deciding  the  cause;  and  counsel  will 
not  he  heard  orally, 

RULE  xn. 

Statute  dted  in  briefs' When  a  statute  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
should  be  printed  at  length  on  the  brief. 

RULE  xm. 

Coats. —  The  general  rule  will  prevail  of  imposing  costs  on  the 
decision  of  motions. 

Attention  is  called  to  section  1365,  Code  of  Civil  Procedure, 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed  with  the 
clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  derk 
of  this  court. 

Rules   Relaihtq  to  the  Admission   of  Attobnets   in   the 

Second  Department. 

Xotlee  of  the  time  of  application  for  admission  as  attorneys  by 

those  who  have  passed  the  examination  prescribed  by  the  rules 

of  the  Court  of  Appeals,  will  be  published  in^the  ''J^w  Journal/' 
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RULES  OF  THE  APPELLATE  DIVISION. 

at  which  time  applicants  must  Ale  with  the  clerk  the  papers 
enumerated  in  Rule  I  of  the  General  Bules  of  Practice,  and 
appear  personally  before  the  Committee  on  Character  to  famish 
such  information  as  the  conunitteQ  ipay  desire  from  them. 

Rules   Regui.atino   tub   Pbooboubb   uvoiy   APPUo^Tioirs   90B 
Naturalization  in  thb  Supmms  Couht  in  thb  Sidqq^p 

DSPABTMXirt. 

All  applications  of  aliens  to  become  citizens  of  the  United 
States  must  be  heard  at  the  various  Special  Terms  as  directed 
and  indicated  in  the  asaignment  of  Justices  for  holding  such 
terms. 

If  the  applicant  fail  to  appear  at  the  time  and  place  specified 
in  Kuch  application,  the  application  will  be  dismissed  without 
prejudice  to  a  fresh  application. 

If  he  appear  and  for  any  reason  the  hearing  is  not  completed 
upon  the  stated  day  aforesaid,  the  Court  may  complete  such 
hearing  and  take  final  action  upon  any  subsequent  day  to  whidi 
the  matter  shall  be  publicly  adjourned  by  the  direction  of  the 
Justice  presiding. 

(Amended  December   10,   1900.) 

When  Counskl  Ha\ib  Cases  on  Saue  Day  in  Fibst  aitd  SflOoifD 
Departmbnts. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars 
of  the  Appellate  Divisions  of  the  First  and  Second  Departments 
on  the  same  day,  sucli  counsel  shall  attend  the  Court  in  that 
Department  in  which  his  case  stands  nearest  the  head  of  such 
day  calendar;  and  his  case  upon  the  calendar  of  the  other 
Department  will  be  held  until  the  argument  of  the  case  is  finished 
in  the  Department  in  which  he  is  first  required  to  at^i^^- 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  cal- 
endars of  the  said  Departments  upon  the  same  day,  which  stand 
equally  distant  from  the  heads  of  the  respective  day  calendars, 
such  counsel  shall  attend  Court  in  the  First  Department. 

BULB  L 

All  bonds  executed  by  individual  sureties  in  accordance  with 
the  proviaions  of  section  9  of  chapt<»r  444  of  the  Laws  of  10Q8, 
and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto, 
must  contain  a  statement  of  the  place  of  residence  of  each 
surety,  giving  the  street  and  the  number  thereof,  if  such  resi- 
dence is  so  known  and  designated,  and  in  addition  to  the  facts 
required  by  the  Rules  of  the  Coiwt  of  Appeals  to  be  stated  in 
the  affidavit  of  justification,  each  surety  must  specifically  state 
what  property  is  owned  bj'  him,  giving  a  brief  description  thereof, 
and  also  state  the  value  of  the  same  and  what,  if  any,  liens  or 
encumbrances  there  are  on  such  property,  with  a  brief  descrip- 
tion of  the  nature  and  amount  of  such  lien.  (Adopted  March 
4,  1909.)  ^  '^      T 

I^H  Digitized  by  VjOOQ IC 


Special  Rule  fcjb  Applications  foe  Leave  to  Appeal  to  this 

COUBT. 

Applications  to  a  justice  of  the  Appellate  Division  of  the 
Second  Judicial  Department,  under  section  1344  of  the  Code  of 
Civil  Procedure,  for  the  allowance  of  an  appeal  to  be  taken  to 
such  Appellate  Division  from  the  determination  of  the  justices 
designated  to  hear  appeals  from  the  Municipal  Courts  of  the 
Boroughs  of  Brooklyn,  Queens  and  Richmond,  may  be  made  upon 
any  motion  day  within  two  months  after  such  determination, 
unless  the  determination  is  made  within  two  months  of  the 
last  motion  day  prior  tto  the  first  day  of  July,  in  which  case  they 
may  be  made  on  the  first  motion  day  in  the  September  term, 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  VI  of 
Calendar  Practice  Rules  of  the  Appellate  Division  of  the  ..Second 
Judicial  Department  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  con- 
tain a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy 
of  the  record  in  the  court  below,  a  concise  statement  of  thie 
grounds  of  alleged  error,  and  proof  of  due  service  of  the  papers 
upon  which  the  application  is  founded.  Upon  the  calling  of 
the  Motion  Calendar  such  applications  must  be  submitted  with- 
out argfument.  Before  such  application  can  be  entertained  it  must 
first  have  been  made  to  the  justices  by  whom  the  determina- 
tion was  made,  in  the  manner  provided  by  Rule  IX  of  the  Appel- 
late Term  of  the  Supreme  Court  in  the  Second  Judicial  Depart- 
ment, and  have  been  by  them  denied.  If  the  appeal  be  allowed 
the  papers  must  be  printed  and  placed  upon  the  calendar  as  pro- 
vided by  Rule  41  of  the  General  Rules  of  Practice. 

(Added  December  11,  1914.) 

RULES    OF    THE    APPELLATE    DIVISION,    THIRD 
PEPARTMENT. 

RULE  X. 

Appeals  from  orders  and  compensation  appea]8.*-*Appeals  from 
orders  shall  be  put  upon  the  non -enumerated  calendar.  Appeals 
in  compensation  cases  shall  be  put  upon  the  compensation 
appeals  calendar  immediately  following  the  non-enumerated 
calendar.  The  argument  of  both  such  classes  of  cases  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  days  imme- 
diately follow  ingi  until  they  shall  all  be  disposed  of,  before  the 
general  calendar  shall  be  taken  up.  But  submission  of  such 
appeals  will  be  received  on  any  day  during  the  term. 

Appeals  from  orders  and  compensation  appeals  which  are  not 
upon  the  calendar  when  printed,  may,  after  papers  have  been 
filed  and  eerved  in  compliance  with  General  Rule  No.  41,  be 
added  thereto  upon  filing  a  note  of  issue  with  the  clerk  five 
days  before  argument,  and  be  noticed  for  argument  for  any  Tues- 
day of  the  term  upon  the  usual  notice  of  eight  days. 

The  argument  of  a  case  on  tlie  general  calendar  will  not  be 
required  in  any  case  before  Wednesday  of  the  first  week. 


RULES  OF  THE  APPELLATE  DIVISION. 

RULE  IL 
Original   motions.— Original    motions   in   this   court   may   be 
noticed  for  the  first  day  of  a  term,  or  for  the  Tuesday  of  any 
subsequent  week  of  the  term. 

RULE  IIL 

Preferred  causes. — A  party  who  desires  to  have  a  cause  heard 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  as  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause  a  preference  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  such 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  tlie  class  to  which  they  belong. 

RULE  IV. 
Appeals  in  criminal  cases.— Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing  as  preferred  cases  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code. 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  cause 
is  noticed  to  be  heard,  must  be  filed  with  the  clerk  at  least  five 
days  before  such  date.  The  clerk  shall  place  such  causes  on  the 
calendar  for  the  day  for  which  they  are  so  noticed,  or  upon 
which  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 
Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  P.  H.  of 
each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  6.  Causes  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day  until  disposed  of. 

RULE  VI. 
Day  calendar;  how  made  up;  when  cause  passed. —  Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placed  upon  the  day  calendar  unless  WTitten  notice  is  served  on 
t>lie  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation  filed  with 
the  clerk.  None  of  the  first  twenty  causes  on  the  general  calendar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  the  first  day  of  the  term,  and  any 
cause  not  placed  on  the  day  calendar  in  its  order  on  the  general 
calendar,  will  be  regarded  as  passed  for  the  term  imless  put 
over,  or  reserved  as  above  provided. 
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RULE  vn. 

Szcfaaage  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
cases  are  ready  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  datie,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
down  for  a  particular  day,  shall  lose  its  preference;  and  no  case 
will  be  called  more  than  once  during  the  same  term;  unless  it 
shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  vni. 

Submission.— If  both  parties  desire  to  submit,  they  may  do 
8o  at  any  time  during  the  term  by  delivering  to  the  clerk  the 
cases  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the  otiber  party 
desires  to  argue  orally  on  his  part. 

RULE  IX. 
Papers,  etc.,  to  be  included  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  required  by  Rule  41,  shall  prefix  to  his 
points  a  brief  statement,  showing  in  what  court  or  before  what 
officer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  ihe  court  or  before  the  officer  or  tribunal  in  which  the 
action  or  proceeding  was  commenced,  and  how  the  cause  was 
brought  mCo  this  Court.  If  any  opinion  written  in  the  case  has 
been  previously  reported,  he  ^all  also  state  where  it  was  so 
reported.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court  either  in  the 
record  or  with  his  brief. 

RULE  Z. 

Indorsement  of  papexs.— The  counsel  who  argue  a  case  shali 
indorse  on  the  papers  delivered  to  the  justices  their  names  and 
places  of  residence. 

£ver>'  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qualified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argimient,  unless  objection  to  such  submission  by  counsel  arguing 
huch  cause  be  then  made. 

RULE  XI. 
Motions  for  reargument. —  Motions  for  reargument  will  only 
be  heard  on  notice  to  the  adverse  party,  stating  briefly  the 
grcond  upon  which  a  reargument  is  asked,  and  such  motion 
must  be  submitted  on  printed  briefs  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by  the 
Court  with  proper  reference  to  the  particular  portion  ot  the  case, 
and  the  authorities  relied  upon.  Digitized  by  CiiOOQlC 
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RULE  xn. 

Ciiuse  passed;  hew  entered  on  subsequent  calendars. —  If  a 
cause  id  passed  without  being  reserved,  or  put  over  by  consent 
of  the  Court,  it  shall  be  entered  on  all  subsequent  calendars  as 
of  the  date  when  passed,  and  the  party  placing  it  on  the  calendar 
for  a  subsequent  term,  must  state  in  l^is  noto  of  issue  the  date 
when  it  was  passed.  If  he  omits  to  do  so,  whereby  the  cause 
retains  Its  priority  on  the  calendar,  the  Court,  on  the  application 
of  the  adverse  party,  or  on  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

KULB  xm. 

Term  of  Supreme  Court  designated  to  be  held  on  holiday. — 

Whenever  a  Trial  Term  or  Special  Term  of  the  Supreme  Court, 
in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday, 
such  Court  shall  be  opened  and  held  on  t^e  next'  succeeding 
secular  day. 

RULE  XIV. 
Copies  of  briefs.— At  least  twenty  days  before  a  term  of  the 
Appellate  Division  at  which  a  cause  may  be  noticed  for  argument, 
the  appellant,  or  relator,  shall  serve  upon  the  attorney  for  the 
responaent  three  printed  copies  of  his  brief  upon  which  he  intends 
to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities 
which  he  intends  to  cite  to  the  Court.  At  least  eight  days  before 
said  term  the  respondent  shall  serve  upon  the  attorney  for  the 
appellant,  or  relator,  three  printed  copies  of  his  brief  with  a 
reference  to  all  the  authorities  which  he  intends  to  cite  to  the 
Court.  If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  the  same  upon  the  attorney  for  the  respond- 
ent at  least  three  days  before  said  term.  Service  under  this  rule 
may  be  made  either  personally  or  bv  mail,  but  service  by  mail 
shall  not  extend  the  time  within  which  the  answering  brief  may 
be  served.  This  rule  shall  not  apply  to  appeals  from  orders  upon 
non-enumerated  motions,  nor  to  causes  in  which  the  time  to  file 
.papers  on  appeal  shall,  under  General  Rule  41,  expire  within 
Iwenty  days  of  the  commencement  of  a  term. 

RULE  XV. 

Application  of  candidates  for  admission  to  the  Bar. —  Candi- 
dates for  admission  to  the  Bar  may  be  sworn  in  at  the  opening 
of  the  Court  on  any  Thursday  of  the  term,  providing  the  neces- 
sary papers  therefor  shall  have  been  filed  with  the  clerk  of  the 
Court  on  or  before  tftie  Tuesday  preceding. 

An  applicant  for  admission  must  present  a  certificate  to  this 
Court  signed  by  two  members  of  the  Committee  on  Cliaraoter  and 
Pityness  before  one  of  whom  he  must  appear  personally.  At  the 
time  of  such  appearance  he  must  present  to  such  member  of  the 
committee  his  certificate  of  the  State  Board  of  Law  Examiners, 
and  the  affidavits  of  two  practicing  attorneys  residing  in  the  same 
Judicial  District,  as  provided  by  Rule  1  of  the  General  Rules  of 
Practice.     Such  certificate  of  the  Committee  on  Character  and 
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Fitness,  together  with  the  certificate  of  the  State  Board  of  Law 
Examinera,  anii  the  affidavits  as  to  character  and  fltness,  shall  be 
filed  with  the  clerk  of  this  Court. 

Note. —  The  Trial  Justices  of  this  Department  constitute  the 
Conniiittee  on  Character  and  Fitness  for  their  respective  Judicial 
Districts. 

RULjl  ZTI. 

Appeal;  case;  resettlement;  oqiiasiQn  of  evidence.— By  General 
Rule  S4,  as  amended,  said  a^nendment  takinj^  effect  November  1, 
11^13,  it  is  provided  that  "  if  a  case  or  bill  of  exceptions  does  not 
conform  to  this  rule  the  Court  before  which  the  same  shall  be 
brought  for  review  may  order  the  same  back  for  resettlement." 
In  accordance  with  the  discretionary  power  thereby  vested  in  the 
different  departments,  the  Appenate  Division  of  the  Third 
Department  announces  that  a  case,  brought  before  said  Appel- 
late Division  on  appeal,  will  not  be  ordered  back  for  resettlement 
where,  upon  the  approval  of  the  Trial  Judge  or  Referee,  evidence 
is  omitted  bearing  upon  any  issue  of  fairt  t^e  determination  of 
which  issue  of  fact  the  appellant  stipulates,  upon  serving  a  j^o- 
posed  case^  he  will  not  seek  tp  review  upon  the  appeal. 


TO  ATTORMEYS. 

A  printed  oopy  of  the  Appeal  Papers  shall  be  filed  in  the  office 
of  the  Clerk  of  the  Appellate  Division  within  twenty  days  after 
an  Appe«Ll  has  been  taken,  et)c.  The  copy  so  filed  shall  be  certi- 
fied by  the  proper  clerk,  or  be  stipulated  by  the  parties  to  be 
true  copies  of  the  original.    (Rule  41,  General  Rules  of  Practice.) 

Ill  is  shall  be  done  before  an  Appeal  shall  be  placed  upon  the 
Calendar.      (Sec.  1968,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  that  Rule  41  requires  three  copies 
of  the  Appeal  Papers  to  be  served  within  the  same  time  upon  the 
opposite  party. 

Notes  of  Issue  shall  be  filed  in  the  Clerk's  office  eight  days 
before  the  commencement  of  the  eourt  at  which  the  cause  may 
be  noticed.     (Rule  39,  General  Rules  of  Practice.) 

Notes  of  issue  shall  specify  whether  the  Appeal  is  to  be  placed 
upon  the  non-enumerated  or  general  calendar,  and  where  a  prefer- 
ence is  desired,  the  note  of  issue  must  state  the  claim  for  prefer- 
ence as  provided  in  seotion  703  of  the  Code,  and  indicatQ  the  class 
to  which  it  belonge.     (Rules  1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  6  of  this  departments 
requiring  notice  iq  the  clerk  if  a  party  desires  the  casu  put  upon 
the  Day  Calendar  when  reached  in  its  order  upon  the  General 
Calendar. 

Thirteen  (18)  copies  of  the  Appeal  Papers  and  points  must  be 
delivered  to  the  Clerk  before  the  commencement  of  the  argument. 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH 
DEPARTMENT. 


Calendab  Rules. 


RULE  L 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  non-enumerated  cal- 
endar. The  attorney  or  party  intending  to  move  such  an  appeal 
for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  tSie  notice  of  appeal,  and 
stating  that  the  case  is  to  be  put  on  the  non -enumerated  calendar. 
No  case  shall  be  put  upon  the  enumerat)ed  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  41  shall  have 
been  filed  with  the  clerk. 

RULE  11. 

Notes  of  issue  in  preferred  cases. — ^A  party  who  desires  to 
have  a  case  heard  as  a  preferred  case,  must,  in  his  note  of  issue, 
state  his  claim  for  preference,  as  provided  in  section  793  of  the 
Code;  or  if  an  order  giving  the  case  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must*  be  accompanied  with  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar  shall 
place  such  preferred  cases  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and  the  class  to  which  they 
belong. 

RULE  in. 

New  calendar,  when  to  be  made;  passed  cases. —  When  a  new 
calendar  is  ordered  by  the  Court,  the  Clerk  shall  place  thereon 
all  cases  which  remain  undisposed  of  on  the  former  calendar,  and 
all  other  cases  in  which  notes  of  issue  have  been  filed  in  his 
ofiice.  If  a  case  shall  have  been  passed,  it  shall  go  upon  the 
calendar  as  of  the  time  when  it  was  passed,  and  the  fact  that  it 
was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 
Criminal  cases  may  be  put  upon  the  calendar  at  any  time.-* 
Appeals  in  criminal  cases,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
cases,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided 
in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be 
filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  case  is  to  be  heard,  and  he  shall  put  the  same  on  the  calendar 
for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall 
be  ordered  by  the  Court,  or  stipulated  by  the  partie^^^^  heard. 
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RULE  V. 
Day  calendar  to  be  made  by  derk. —  The  clerk  shall  prepare 
at  3  o'clock  p.  M.  of  each  day,  a  day  calendar  for  the  next  day,  to 
Gonsist  of  ten  cases,  or  such  other  number  as  the  Court  shall 
direct,  including  those  undisposed  of  on  the  then  day  calendar. 
They  shall  be  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  Six.  Cases  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day,  until  disposed  of. 

RULE  VI. 

Notice  to  clerk  no  longer  necessary,  etc.—  It  shall  not  be  neces- 
sary to  notice  cases  for  the  day  calendar.  Any  case  on  the  gen- 
eral calendar  may,  by  stipulation  of  the  parties,  filed  with  the 
clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar, 
be  reserved  for  a  day  certain,  except  that  no  stipulation  shall  be 
made  or  filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.  Cases  so  reserved  for  a  day  cer- 
tain ahaU  not  be  placed  upon  the  day  calendar  for  any  day  prior 
to  that  to  which  they  have  been  so  reserved.  No  case  shall  be  put 
upon  the  day  calendar  imless  the  papers  and  points  have  been 
delivered  to  and  filed  with  the  clerk.  Cases  which  cannot  be 
placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time 
to  which  they  have  been  reserved  by  reason  of  the  non-filing  of 
the  papers  and  points,  will  be  regarded  as  passed  for  the  term. 

RULE  vn. 

Clerk  to  telegraph  day  calendar. —  The  clerk  shall  on  each  day 
during  the  term,  immediately  on  making  up  the  day  calendar, 
telegraph  the  numbers  of  the  cases  upon  it  to  the  county  clerks 
at  Bufifalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed 
to  post  or  bulletin  the  same  in  such  manner  as  shall  be  most  con- 
venient for  attorneys  and  others  desiring  to  see  the  same,  and 
also  to  procure  the  publication  of  such  telegrams  in  the  news- 
papers of  their  respective  cities. 

RULE  VIU. 

Reservations  and  siibmissions. —  Cases  will  not  be  received 
upon  submission  until  reached  in  the  regular  call  of  the  calendar. 
No  reservation  will  be  made  of  any  of  the  first  eight  cases  upon 
the  general  calendar  unless  on  account  of  sickness,  or  an  engage- 
ment of  counsel  elsewhere  in  t/he  actual  trial  or  argument  of 
another  case  in  a  court  of  record,  commenced  before  the  term  of 
this  Court,  or  other  inevitable  necessity  to  be  shown  by  affidavit. 
Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by 
stipulation  of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed  upon  the 
day  calendar. 

Oases  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  their 
number  on  <tie  calendar,  and  shall  follow  next  in  order  the  undis- 


129 

Digitized 


by  Google 


RULES  OF  TKFv  APP:ELLATE  DIVISION. 

posed  of  cases  of  the  calendar  for  the  day  previous.  Default  may- 
be taken  in  them,  and  they  will,  if  posstd,  be  put  upon  future 
calendars  as  if  passed  in  the  regular  cAlL 

£v«ry  cause  shall  be  deemed  to  be  submitted  to  such  justices  as 
may  be  absent  from  the  Court  at  the  time  of  the  argument,  unites 
objection  to  such  submission  by  counsel  arguing  the  eaase  be 
then  made. 

RULS  IZ. 

Papers  to  be  filed  with  the  clerk  and  exchange  Of  briefs. — 
Within  fifteen  days  after  the  service  of  the  printed  papers  re- 
quired to  be  served  by  General  Rule  41  Ih  enumefatfea  motions, 
the  party  whose  duty  it  is  to  furnish  those  papers  t^hall  file  with 
the  clerk  sixteen  printed  copies  of  Mie  papers  and  sixteen  printed 
copies  of  his  brief  and  the  points  upon  which  he  intends  to  rely 
upon  the  argument,  with  a  referenee  to  all  the  authorities  which 
he  intends  to  cite  to  the  Court ;  and  shall,  at  the  same  time,  serve 
on  the  attorney  or  counsel  for  the  other  party  three  copies  thereof. 
Within  seven  days  thereafter  the  bther  party  shall  file  with  the 
clerk  sixteen  printed  copies  of  his  brief  and  points,  with  a  refer- 
ence to  all  his  authorities,  and  serve  on  the  attorney  or  counsel 
for  the  moving  party,  three  printed  copies  thereof.  If  either  party 
shall  fail  to  serve  and  file  hib  brief  and  points,  as  herein  re- 
quired, he  shall  not  be  heard  upon  the  argument,  ahd  Judgment 
may  be  entered  against  him,  as  upon  default,  on  application  io 
the  Court  on  any  motion  day  upon  three  days'  notice. 

If  the  moving  party  desires  to  Serve  an  answering  brief,  he 
shall  file  with  the  clerk  sixteen  printed  copies  thereof^  and  serve 
upon  his  opponent  three -printed  copies,  within  five  days  after  the 
receipt  of  his  opponent's  brief.  He  shall  not  include  in  his 
answering  brief,  any  matter  which  is  not  in  the  natiure  of  an 
answer  to  the  brief  to  which  it  purports  to  replv.  Ko  supple- 
mental briefs  will  be  allowed  unless  requested  by  the  Court.  This 
rule  shall  not  apply  to  appeals  from  non*enumerated  motions. 
16  shall  apply  to  all  cases  which  shall  be  put  upon  the  day  eal- 
endar  upon  and  after  the  first  day  of  March,  1896.  Upon  the 
argument  of  all  cases  before  that  time,  the  moving  parties  shall 
furnish  to  the  clerk  sixteen  copies  of  the  case,  and  each  party 
shall  furnish  to  the  clerk  sixteen  copies  of  his  brief.  The  clerk 
shall  distlribute  the  cases  and  briefs  as  prescribed  in  General 
Kule  43,  and  he  shall,  in  addition,  deliver  one  copy  of  each  to  the 
Librarian  of  the  Law  Library  in  Buffalo^  Rochester  and  Syracuse, 
to  be  bound  and  indexed  for  reference. 

RULE  X. 

Information,  attomeirs  shall  prefix  in  Mef .-^  The  moving  party, 
in  addition  to  the  statement  required  in  General  Rule  41,  shall 
prefix  to  his  points  a  brief  statement,  showing  when  and  in  what 
court  or  before  what  officer  or  tribunal  the  action  or  proceeding 
was  instituted,  the  relief  sought,  the  defense  or  grounds  of  oppo- 
sition thereto,  the  result  in  the  court  or  before  the  offioer  or 
tribunal  in  which  the  action  or  proceeding  was  commenced,  the 
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proceedings  subsequent  to  the  first  decision,  and  how  the  case 
was  brought  into  this  Court.  II  any  opinion  written  ill  the  ctse 
has  been  preriously  reported,  he  shall  also  state  where  it  was  so 
reported.  If  any  opinion  has  been  written  which  has  not  been 
reported^  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court,  in  the  record. 

RUL8  ZI. 
ladotsement  on  brief ^-^  The  counsel  who  argues  the  case  shall 
indorse  on  his  brief,  delWered  to  the  Judges*  his  name  and  place 
of  residence. 

RtTtfi  zn. 

EzBfaaiige  of  cases. —  No  exchange  of  eases  will  be  allowed 
unless  both  cases  are  ready  for  argument,  and  counsel  intend  to 
aigue  them  at  the  same  term  at  which  the  exchange  is  made ;  and 
when  cases  are  exchanged*  each  shall  Occupy  the  proper  position 
of  the  other  in  date,  on  the  same  and  every  subsequent  calendar, 
until  heard.  A  preferred  case  exchanged  for  one  not  preferred, 
or  set  down  for  a  particular  day,  shall  lose  its  preference,  and  no 
ca«e  will  be  called  more  than  once  during  the  same  term,  unless 
it  shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  XHL 
Non-enuinerated  calendar  to  be  difipof ed  of  at  opening  of  torm. 
—Argument  of  appeals  on  the  non-enumerated  calendar  will  be 
heard  only  upcm  Mie  first  day  of  a  term  and  the  hearing  of  such 
appeals  will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  shall  be  taken  up,  but  sub- 
mission of  appeals  from  the  non-enumerated  calendar  will  be  re- 
reived  on  any  day  during  the  term.  Original  motions  in  this 
Court  may  be  noticed  for  the  first  day  of  a  term  or  for  tlie 
Friday  of  any  subsequent  week  of  the  term. 

RULE  XIV. 

Motions  for  roargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  or  upon  which  leave  to 
appeal  is  desired,  and  such  motions  may  be  submitted  upon  five 
copies  of  printed  or  typewritten  papers  and  briefs,  stating  con- 
cisely the  points  supposed  to  have  been  overlooked  or  minappre- 
hended  by  the  Court,  or  the  questions  of  law  sought  to  be  re- 
viewed upon  appeal  to  the  Court  of  Appeals,  with  proper  reference 
to  the  particular  portion  of  the  case  and  the  authorities  relied 
upon,  with  a  copy  of  the  opinion,  if  any,  delivered  by  the  coiift 
in  deciding  the  case.  Oral  argument  on  such  motions  will  not 
be  heard,  and  it  is  unnecessary  for  coimsel  to  appear  on  such 
motions.     They  may  be  submitted  by  mailing  papers  to  the  clerk. 
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RULE  XV. 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
or  order  of  this  court,  and  the  record  which  has  been  filed  with 
the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
clerk  of  this  court. 

RULE  XVI. 

An  official  examiner  of  title,  before  he  is  licensed  and  admitted 
to  -practice  as  such,  must  file  the  bond  required  by  Rule  3  of  the 
Rules  of  the  Court  of  Appeals  relating  to  applications  to  practice 
as  official  examiners  of  title,  approved  by  the  presiding  justice 
of  the  Appellate  Division  of  the  Supreme  Court  in  this  depart- 
ment. In  case  of  the  death  or  insolvency  of  either  of  the  sureties, 
the  official  examiner  of  title  must  forth wit)h  file  a  new  bond  with 
new  /sureties  fully  complying  with  said  rule.  Each  applicant 
for  a  license  as  an  official  examiner  of  title  must  also  produce 
such  evidence  of  character  and  as  to  the  standing  in  regard  to 
financial  transactions  as  tJhe  Appellate  Division  of  this  depart- 
ment may  require. 

NOTICE. 

Index  all  records  on  Appeal  in  front  part  of  Case, 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  P.  M. 
to  6  o'clock  P.  M.,  except  Fridays  only,  when  Court  sits  from  10 
A.  M.  to  1  P.  M.    No  Court  on  Saturdays. 

Non-enumerated  (motion)  calendar  to  be  disposed  of  at  opening 
of  term. — ^Argument  of  appeals  on  the  non -enumerated  calendar 
will  be  heard  only  upon  the  first  day  of  a  term  and  the  hearing 
of  such  appeals  will  be  continued  from  day  to  day  until  they 
shall  all  be  disposed  of  before  the  general  calendar  shall  be 
taken  up,  but  submission  of  appeals  from  the  non-enumerated 
calendar  will  be  received  on  any  day  during  the  term.  Original 
motions  in  this  Court  may  be  noticed  for  the  first  day  of  a 
term  or  for  the  Friday  of  any  subsequent  week  of  the  term. 

The  session  appointed  for  July  is  for  one  day  only,  and  Court 
meets  at  2  p.  m.  on  that  day,  for  handing  down  decisions,  admis- 
sions of  attorneys,  and  the  hearing  of  original  motions  in  this 
Court.    No  argument  of  an  appeal  will  be  heard  on  that  day. 

RULE  XIV. 
Motions  for  reargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will 
be  heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  SL  reargument  is  asked,  or  upon  which  leave 
to  appeal  is  desired,  and  such  motions  may  be  submitted  upon 
five  copies  of  printed  or  type-uTitten  papers  and  briefs,  stating 
concisely  the  points  supposed  to  have  been  overlooked  or  mis- 
apprehended by  the  court,  or  the  questions  of  law  sought  to  be 
reviewed  upon  appeal  to  the  Court  of  Appeals,  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities 
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relied  upon,  with  a  copy  of  the  opinion,  if  any,  delivered  by 
the  Court  in  deciding  the  case.  Oral  argument  on  such  motions 
will  not  be  heard,  and  it  is  unnecessary  for  counsel  to  appear  on 
such  motions.  They  may  be  submitted  by  mailing  papers  to  the 
clerk.  Counsel  will  be  heard  orally  on  motions  to  dismiss  appeals, 
amend  decisions,  etc. 

All  stipulations,  notes  of  issue,  and  motion  papers  must  be 
properly  endorsed  on  the  back  for  fiHng. 

No  stipulation  reserving  any  of  the  first  fifty  cases  on  the 
general  calendar  beyond  the  first  Friday  will  be  honored  except 
by  order  of  the  Court.  After  the  day  calendar  is  made  up  —  at 
.3  o'clock  p.  M. —  stipulations  in  any  case  are  too  late.  The  clerk 
has  then  no  power  to  leave  a  number  off. 

No  case  will  be  given  a  place  on  the  calendar  until  the  original 
record,  settled  by  the  trial  court,  has  been  filed  with  the  clerk. 

The  full  number  of  cases  and  points  ( Iff)  are  required,  without 
which  appeals  may  not  be  heard. 

The  sixteen  pryited  copies  of  the  case  required  by  Rule  41  to  be 
filed  with  the  clerk,  must  be  bound  in  light-colored  (not  dark) 
paper. 

The  county  clerk's  certificate,  or  waiver  thereof  under  section 
3301  of  the  Code  of  Civil  Procedure^  is  a  necessary  part  of  the 
printed  case  on  appeal. 

Counsel  whose  names  appear  in  the  calendar  will  be  notified 
by  tel^am  collect,  when  case  is  on  day  calendar,  unless  other- 
wise desired. 

Every  exhibit  presented  to  the  Court  must  be  plainly  marked 
with  the  address  of  counsel  presenting  the  same,  as  well  as  the 
title  of  the  cause,  in  order  to  ensure  its  return. 

Decisions  of  the  Court  are  handed  on  Wednesdays  at  2  p.  H. 
when  the  Court  is  in  session,  and  on  the  Tuesday  appointed  in 
July. 

Attorneys  desiring  to  be  notified  by  telegram  collect,  of  any 
decision  should  so  request  the  clerk. 

Remittiturs  are  sent  on  the  day  the  decision  is  made,  or  the 
day  following,  to  the  county  clerk  of  the  county  in  which  the 
appeal  arises,  except  in  appeals  from  Surrogate's  Court,  when 
they  are  sent  to  the  clerk  of  the  Surrogate's  Court. 

Request  for  copies  of  opinions  should  be  addressed  to  the 
clerk  of  the  Justice  writing  the  opinion. 

AMENDMENT  TO  RULES. 

In  the  Matter  of  the  Rules  of  the  Appellate  Division,  Fourth 
Department.  The  following  Special  Rules  are  adopted,  to  take 
effect  January  1,  1916: 

1.  A  new  calendar  will  be  made  up  for  the  January  Term. 
Cases  not  upon  the  printed  calendar  may  thereafter  be  noticed 
for  argument  for  any  day  of  the  terfn,  and  may  be  added  to  the 
calendar,  after  the  printed  records  have  been  filed,  upon  filing 
with  the  clerk  a  note  of  issue  and  proof  of  service  of  notice  of 
argument;  and  will  be  placed  upon  the  day  calendar  when  reached 
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in  their  regular  order;  but  no  case  will  be  placed  upon  the  day 
calendar  until  the  briefs  have  been  filed,  without  special  order 
of  the  court. 

2.  After  an  appeal  has  been  taken  to  this  court  the  appeal  may 
be  dismissed  on  motion  upon  notice  of  three  days  for  failure  by 
appellant  to  make,  or  serve,  his  proposed  case,  or  to  procure 
the  settlement  thereof,  or  to  print,  serve  and  file  the  record,  or  to 
serve  and  Hie  his  points,  or  for  any  other  unreasonable  delay  upon 
his  part  in  prosecuting  the  appeal.  If  the  respondent  fails  o 
serve  or  file  his  points  within  the  time  allowed  therefor,  the 
appellant  may  serve  upon  respondent  a  written  demand  that  the 
respondent  file  and  serve  his  points,  and  upon  filing  proof  of 
service  of  such  demand  and  showing  that  three  days  have  elapsed 
since  such  service,  and  that  the  respondent  has  not  served  and 
filed  his  brief,  the  case  may  be  placed  upon  the  day  calendar 
when  reached  in  its  regular  order,  and  the  respondent  shall  not  be 
heard  upon  the  argument  of  the  appeal  except  by  leave  of  the 
Court. 
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RULES  OF  STJPSKMB  COURT  ^  FIRST  JUDICIAL  DISTRICT 
—  TRIAL  TERM. 

(Amended  1012,  1913,  1914,  1915.) 


RCIXS  FOB  THE  RbBVLATIOH  OF  THE  TBIAI<  TAMS  Or  THE  SUFmCME 
QOVWT  IN  THB  First  J^UDICIAI.  DIBTIUOT  and  to  REOtn.ATB  THE 

Cauwdab  Pbacticb  Therein. 

Rule  1.  General  Calendara. 

Rule  2.  Reserved  cauaci;   motions  in  fespeot  to  calendar. 
Rule  3.  Preferred  causes. 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of  open- 
ing; what  causes  tried  at,  respectively. 
Rule  5.  Special  Calendar;  Short  Cause  Calendar. 
Rule  0.  Day  Calendars. 
Rule  7.  Fines  imposed  on  delinquent  jurors. 

BULB  I. 

GeneTRl  calendars.-— The  calendar  of  issues  of  fact  to  be  tried 
by  the  jury  in  New  York  county  &hall  consist  of  two  separate 
calendars,  known  respectively  as  General  Calendar  No.  1  and 
General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time 
as  ordered  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  Department,  and  these  calendars  shall  remain  for  the 
successive  Trial  Terms  of  the  court  until  new  calendars  are 
prepared.  There  shall  be  placed  upon  Calendar  No.  1  all  tort 
actions,  except  actions  in  ejectment  and  replevin  and  to  recover 
damages  for  the  conversion  of  personal  property,  and  upon  Cal- 
endar No.  2  all  actions  not  on  Calendar  No.  1.  A  note  of  issue 
must  specify.  In  addition  to  the  particulars  required  by  section 
977  of  the  Code  of  Civil  Procedure,  the  number  of  the  calendar 
on  which  the  cause  Is  to  be  placed  as  above  provided,  and  the 
elerk  nhall  not  receive  a  note  of  issue  unless  it  complies  with  this 
provision.  New  causes  that  have  been  regularly  noticed  for 
trial  and  a  note  of  issue  duly  filed  after  the  making  up  of  the 
general  calendars  shall  be  put  at  the  foot  of  the  proper  calendar 
according  to  date  of  issue.  A  cause  on  either  of  said  general 
calendars  may  be  reserved  generally  and  so  marked  by  the  clerk 
at  any  time  if  the  parties  file  a  consent  to  that  effect.  All 
motions  or  applications  in  regard  to  the  calendars,  except  as 
provided  by  Rules  3,  5,  6  arid  7,  must  be  heard  by  or  made  to 
the  justice  holding  Part  III  in  regard  to  the  Calendar  No.  1, 
and  the  justice  holding  Part  XTV  m  regard  to  Calendar  No.  2. 

At  least  ten  days  before  the  first  Monday  of  a  Trial  Term  the 
calendar  clerk  of  the  Trial  Terms  shall  prepare  a  Trial  Calendar 
No.  1  containing  so  manv  of  the  pending  causes  on  General  Calen- 
dar No.    I  not  reservea  generally  as  the  justice  hpldinje^TEart 
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Ill  shall  direct,  and  a  Trial  Calendar  No.  2  containing  so  many 
of  the  pending  causes  on  General  Calendar  No.  2  not  reserved 
generally  as  the  justice  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  shall  he  posted  in  said  clerk's  oQice  and  published 
in  the  ^ew  York  haw  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  to  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorneys  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  effect  that  the  cause  is  to  be  marked  ready  for  trial,  and, 
if  no  motion  for  postponement  is  made  as  hereinafter  provided, 
the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally  and  restored  to  the  general  calendar.  If,  however,  a 
party  desires  to  apply  to  the  court  for  a  postponement,  or  to 
have  the  cause  marked  reserved  generally,  he  shall  serve  upon 
the  attorneys  for  the  other  parties  not  later  than  twelve  o'clock 
on  Wednesday  noon  written  notice  specifying  the  grounds  of  the 
application  for  postponement  and  also  copies  of  any  affidavits 
and  exhibits  upon  which  the  motion  will  be  made,  which  notice, 
affidavits  and  exhibits,  with  proof  of  service,  must  be  filed  with 
the  calendar  clerk  before  four  o'clock  Wednesday  afternoon.  A 
party  intending  to  oppose  such  motion  must  serve  any  affidavits 
and  exhibits  in  opposition  and  file  the  same  with  proof  of  service 
not  later  than  four  o'clock  Thursday  afternoon*  The  justices 
holding  Parts  III  and  XIV,  respectively,  shall  hear  and  determine 
all  motions  for  postponement  of  causes  on  their  several  calendars, 
and,  provided  the  papers  are  indorsed  "  for  argument,"  counsel 
may  briefly  argue  such  motions,  which  shall  be  heard  and  disposed 
of  on  Friday  so  far  as  practicable.  The  calendar  clerk  shall 
thereupon  post  in  his  office  and  publish  on  Saturday  and  Monday 
in  the  Law  Journal  the  list  of  causes  marked  ready  for  trial, 
or  such  part  thereof  as  the  said  justices  may  respectively  direct. 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Trial  Calendar  on  filing  a 
consent  with  the  calendar  clerk;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  case  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  timo 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  be  made  of  all  causes  on  each  of  the  General 
Calendars  marked  "  reserved  generally."  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shall  be 
designated  by  the  Appellate  Division,  and  said  justice  shall  have 
power  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
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A  list  of  the  causes  to  be  so  called  shall  be  published  in  the  Late 
Journal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintiff  has  un- 
reasonably neglected  to  proceed  in  the  action  or  that  younger 
issues  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of  the  General  Rules  of 
Practice,  provided  notice  of  motion  to  that  effect  and  any 
affidavits  or  exhibits,  be  served. upon  the  plaintiff  five  days  before 
such  call.  .Upon  such  motion,  the  court  may  make  an  order  dis- 
missing the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  un- 
reasonable, the  court  may  place  the  cause  at  the  foot  of  the 
appropriat«  Trial  Calendar,  or  otherwise  dispose  of  it  as  justice 
may  require  and  on  such  terms  as  may  be  just.  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  shall 
answer  ready,  or  shall  have  theretofore  filed  with  the  calendar 
clerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Trial 
Calendar  unless  otherwise  directed  by  the  court.  If,  however, 
upon  such  call  none  of  the  parties  to  the  cause  appear  or  answer 
ready  or  file  notice  as  aforesaid,  then  the  same  shall  be  stricken 
from  the  General  Calendar  and  subsequently  restored  only  upon 
service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  isflue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  and  not  as  of  the  date  of 
original  issue. 

RULE  ni. 

Preferred  causes. —  A  party  claiming  to  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  Court  at  Trial  Term,  Part  II,  in  the  manner 
prescribed  by  section  793.  If  the  application  for  a  preference 
be  granted,  the  court  shall  direct  the  cause  to  be  placed  upon  an 
appropriate  Day  Calendar  for  a  day  certain  for  trial,  and  called 
after  the  causes  then  upon  such  Day  Calendar  marked  ready. 
If  the  party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for  trial,  the 
court,  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
cause  to  the  foot  of  the  Trial  Calendar,  or  direct  a  dismissal  or 
inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

'Ihe  justices  holding  Parts  III  and  XIV  in  charge  of  Calendars 
Nos.  1  and  2,  respectively,  may,  on  application  of  any  party  to  a 
cause  brought  by  or  against  a  receiver  of  a  corporation  and  on 
five  days'  notice  to  the  other  party,  direct  that  such  cause  be 
granted  a  preference  over  older  issues  and  placed  on  the  Trial 
Calendar  or  on  a  Day  Calendar  for  trial  as  it  may  direct,  although 
no  notice  of  application  for  a  preference  may  have  been  served 
with  the  notice  of  trial  as  provided  in  section  793  of  the  Code  of 
Civil  Procedure. 
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nvtt  IV. 

Trial  tenns;  number  of;  time  of  holding;  time  of  opening; 
wliat  causes  tried  at,  respectively. —  Ther^  shall  be  twenty  Trial 
Terms  of  the  Supreme  Court  in  New  York  County,  to  be  known 
respectively  as  Trial  Terms,  Part  I  to  XX  inclusive.  Each  of 
said  terms  shall  commence  on  the  iirst  Mondav  of  January, 
February,  March,  April,  May,  June,  October.  November  and 
December  in  each  year,  and  shall  continue  to  and  until  the  Friday 
preceding  the  first  Mondajr  of  the  succeeding  month,  or  until  the 
term  shall  be  adjourned  without  day. 

The  Trial  Terms  shall  open  at  10:30  A.  M.  on  each  trial  day 
during  the  term,  except  on  Mondays,  when  they  shall  open  at 
10:15  A.  M.,  and  shall  continue  in  session  until  6  p.  K.  Part  1 
shall  be  the  Criminal  Term  of  the  Supreme  Court  and  shall  be  held 
in  the  Criminal  Court  J^uilding  or  in  the  County  Court  House 
in  the  County  of  New  York.  Part  II  shall  be  the  Trial  Term  for 
the  disposition  of  the  Special  Calendar  under  Rule  V.  In  Parts 
III  to  XIII,  inclusivei  shall  be  tried  causes  from  General  Calendar 
No.  1.  In  Parts  XIV  to  XVIII,  inclusive,  shall  be  tried  causes 
from  General  Calendar  No.  2.  In  Parts  XIX  and  XX  shall  be 
tried  such  causes  from  Calendars  Nos.  I  and  2  as  shall  from  time 
to  time  be  ordered  by  the  Appellate  Division  or  as  may  be  sent 
from  other  Parts.  Whenever  there  shall  not  be  sufficient  cauaes 
on  any  Day  Calendar  to  occupy  the  time  of  the  court,  causest  shaU 
be  sent  to  such  Part  or  Parts  for  trial  from  the  other  Day 
Calendars  by  the  Justices  thereof  or  by  the  Justices  holding 
Parts  III  and  XIV.  (Amended,  1913,  1914,  in  effect  November 
11,  1914.) 

RULE  V. 

Special  calendar;  short  cauae  calendar.-^  Subdivision  1.  There 
shall  be  a  Special  Calendar,  on  which  shall  be  placed  for  trial  all 
questions  oi  fact  ordered  or  directed  to  be  tried  by  a  jurv,  all 
issues  and  questions  of  fact  in  special  proceedings,  and  all  isauea 
and  questions  of  fact  which  have  been  stated  for  trial  in  pur- 
suance of  sections  970  and  971  qf  the  Code  of  Civil  Procedure,  and 
all  controverted  questions  of  fact  of  which  any  party  hag  a  cofi- 
stitutional  right  of  trial  by  jury,  and  in  any  proceedings  for 
the  probate  of  a  will  in  which  any  controverted  qusations  of  fact 
arise  which  a  Surrogate  of  the  County  of  New  York  shall  direct 
to  be  tried  at  a  Trial  Term  of  the  Supreme  Court  to  be  held  uHthin 
the  County  of  Neio  York  under  section  2638  of  the  Code  of  Civil 
Procedure.  Such  calendar  shall  be  called  and  the  causes  thereon 
tried  and  disposed  of  at  Part  II. 

Subdiv.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
a  debt  or  liquidated  demand  upon  a  bond  or  other  obligation  for 
the  payment  of  a  specific  sum  of  money,  or  upon  a  bond  or  under- 
taking on  appeal,  or  upon  a  negotiable  instrument,  either  ,party 
may,  after  the  cause  has  been  placed  upon  the  General  Calendar) 
upon  two  days'  notice  to  the  opposing  party,  apply  to  the  justice 
holding  Part  II  for  an  order  placing  said  cause  upon  the  Special 
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Calendar  for  trial,  and  the  onnflo  phnll  thereupon  be  tried  and 
disposed  of  at  Part  TI. 

SubdiT.  S.  In  an  action  wherein  the  plaintiff  seeks  to  reeover 
upon  an  account  stated,  or  for  wages,  salary  or  compensation 
for  senricea,  or  npon  a  policy  of  iflStirance,  or  for  rent  or  hife  of 
real  or  personal  property,  or  for  money  had  and  receWed,  or  for 
money  loaned,  or  for  goods  sold  and  delivered,  or  oh  a  statute 
«^here  the  sum  sought  to  he  recovered  is  ft  mim  of  money  other 
thsn  a  penalty,  or  on  a  guaranty,  the  plaintiff  may,  at  the  first 
tenn  at  which  the  cause  shall  have  been  placed  upon  the  General 
Calendar,  npon  five  days*  notice  to  the  defendant,  and  upon  com- 
petent proof  by  affidavit  of  the  facts  upon  which  the  cause  df 
action  is  based*  apply  to  the  justice  holding  Part  II  for  an  order 
placing  said  cause  upon  the  Special  Calendar  for  trial.  Copies 
of  the  affidavits  and  exhi1)its,  if  any,  upon  wliich  the  application 
is  based,  must  be  served  with  the  notice  of  the  application.  If 
upon  the  affldavita  so  submitted  and  the  affidavits  of  the  oppos- 
ing party  the  court  shall  be  satisfied  that  there  is  no  substantial 
defense  to  the  action,  or  that  the  action  Was  not  interposed  in 
^jood  faith,  or  waa  interposed  for  the  purpose  of  delay,  the  court 
may  place  the  cause  upon  the  Special  ('alendar  In  Part  II.  The 
court  may,  in  its  discretion,  grant  or  deny  the  application,  with 
or  without  costfl,  or  upon  terms,  such  as  admitting  facts  not 
actnally  controverted,  consenting  to  the  examination  before  trial 
of  a  party  or  witnesses,  producing  books,  papers  or  documents,  or 
giving  security  to  secure  the  plaintiff  in  the  event  of  final  judg^ 
men!  being  in  its  favor.  The  papers  upon  which  such  application 
shall  he  made  and  the  answering  affidavits,  if  any,  must  be  filed 
with  the  calendar  clerk  before  12  o'clock  noon  of  the  day  for 
which  the  application  is  noticed,  and  no  oral  argument  will  be 
heard  npon  such  application  unleaci  ordered  by  the  justice  holding 
Part  IL 

Snhdlv.  4.  In  an  action  on  contract,  express  or  implied,  other 
than  a  contract  to  marry,  either  party  may  apply  in  Pari  11  on 
two  days'  notice  to  the  adverse  partv  for  an  order  placing  the 
cause  upon  the  Special  Calendar.  L^pon  such  application,  if  it 
apfieara  bv  affidavit  and  the  pleadings  to  the  satisfaction  of  the 
justice  holding  Part  II  that  the  trial  of  the  action  will  not  occupy 
more  than  two  hours  and  that  no  good  reason  exists  why  the 
action  should  not  be  promptly  tried,  he  may  direct  the  cause  to 
bp  placed  upon  the  Special  Calendar  in  Part  II,  and  the  cause 
shall  thereupon  be  disposed  of  in  its  regular  order  on  such  cal- 
endar. The  papers  upon  which  the  application  is  made  and  the 
answering  aflMavits,  if  any,  must  be  filed  with  the  calendar  clerk 
before  12  o'clock  upon  the  day  for  which  the  application  is  noticed, 
and  no  oral  argument  will  be  heard  upon  such  appircation  unless 
ordered  by  the  justice  holding  Part  it. 

Subdiv.  5.  All  catiaos  and  nil  questions  and  issues  erf  fart  ordered 
cm  the  tSpeeial  Calendar  shall  be  placed  thereon  in  the  order  of 
dling  with  the  calendar  clerk  of  the  order  directing  the  cause  to 
be  so  plaoed,  or  of  the  order  or  direction  for  the  trial  by  jury, 
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or  6f  the  order  stating  the  Issues  or  questions  of  fact  to  be  tried 
by  jury,  and  shall  be  called  and  tried  in  that  order,  unless  post- 
poned for  good  cause  shown  by  affidavit  to  the  satisfaction  of  the 
justice  holding  Part  II.  If  the  trial  of  any  cause  which  is  placed 
upon  the  Special  Calendar  upon  the  ground  that  it  will  not 
occupy  more  than  two  hours  shall  nevertheless  actually  occupy 
more  than  that  time,  the  court  may,  in  its  discretion,  stop  the 
trial  and  send  the  cause  to  the  foot  of  the  appropriate  General 
Calendar.  If  at  any  time  thei-e  shall  be  more  causes  upon  the 
Special  Calendar  than  can  be  promptly  tried  and  disposed  of  in 
Part  II,  the  justice  holding  said  part  may-send  said  causes,  or  any 
of  them,  to  Part  XIV,  where  they  shall  be  placed  upon  the  Day 
Calendar  and  tried  and  disposed  of  in  like  manner  as  the  other 
causes  on  the  Day  Calendar  in  that  part.  (Amended  Jan.  18, 
1915.) 

RULE  VI. 

Day  calendars. —  From  the  causes  marked  ready  the  calendar 
clerk  shall,  on  the  Friday  next  preceding  the  opening  of  each 
Trial  Term,  prepare  and  post  in  his  office  as  many  Day  Calendars, 
each  consisting  of  at  least  twenty  ready  causes,  as  the  justices 
holding  Parts  III  and  XIV  may  direct  as  to  their  respective 
calendars,  and  shall  cause  the  same  to  be  published  in  the  Law 
Jouifial  on  Saturday  and  Monday.  On  the  three  following  Fri- 
days said  calendar  clerk  shall  likewise  prepare  as  many  similar 
day  calendars  as  the  justices  holding  Parts  III  and  XIV,  respec- 
tively, may  direct,  and  cause  the  same  to  be  posted  in  his  office 
and  published  in  the  Lau?  Journal  on  (Saturday  and  Monday.  In 
preparing  such  day  calendars  said  clerk  shall  retain  on  each  Day 
Calendar  the  causes  thereon  not  yet  disposed  of,  and  shall  add 
thereto  a  sufficient  number  of  causes  to  make  the  number  twenty 
ready  causes.  On  the  following  Monday  at  10:15  A.  M.  each 
justice  holding  Trial  Term  shall  call  the  Day  Calendar. 

Counsel  having  more  than  one  cause  on  a  Trial  Calendar 
marked  ready  may  file  a  notice  with  said  calendar  clerk  request- 
ing that  all  his  causes  be  placed  in  one  Part,  and  the  justice  hold- 
ing Part  III  or  XIV  may,  in  his  discretion,  gi&ant  such  request. 
The  name  of  the  counsel  who  is  to  try  said  causes  shall  be  epeciiied 
in  the  request. 

No  causes  on  any  Day  Calendar  shall  be  adjourned  unless  for 
good  cause  shown  and  arising  after  the  making  up  of  such  Dav 
Calendar.  Parties  may,  however,  consent  that  any  cause  on  the 
Day  Calendar  be  marked  reserved  generally,  or  be  restored  to 
the  Trial  Calendar,  or,  if  the  justice  in  such  Part  shall  so  direct, 
adjourned  to  a  day  certain  in  the  same  term.  The  causes  on  each 
of  the  Day  Calendars  shall  remain  thereon  from  day  to  day  until 
tried  or  otherwise  disposed  of  and  shall  be  tried  in  the  order  in 
which  they  appear  on  the  Day  Calendars  unless  the  justice  hold- 
ing such  Part  shall  otherwise  direct.  The  justice  holding  Part 
III  or  XIV  shall  have  power  to  transfer  causes  from  one  Trial 
Part  to  another  Trial  Part  appertaining  to  the  calendar  in  his 
charge  for  any  reason  satisfactory  to  him.  At  the  end  of  each 
Trial  Term  all  causes  remaining  on  the  Day  Calendars  shall  be 
placed  at  the  head  of  the  Trial  Calendar,  and  thereupon  reassigned 
to  the  new  Day  Calendars.       135 


FIRST  JUDICIAL  DISTRICT  —  TRIAL  TERM. 

VMienever  a  jury  has  diBagreed,  or  for  any  other  reason  there 
ha«  been  a  mistrial,  the  cause  may  be  restored  to  the  Trial 
Calendar,  or  to  the  Day  Calendar  in  the  same  Part,  or  otherwise, 
as  the  justice  holding  such  Part  or  holding  Part  III  or  XIV  may 
direct. 

If  it  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  argue  a  cause  upon  a  day  calendar  of  the  Supreme  Court  of  the 
United  States,  or  the  Court  of  Appeals  of  the  State  of  New  York, 
or  the  Unitt'd  States  Circuit  Court  of  Appeals,  or  any  Appellate 
Division  of  the  4Supreme  Court,  or  is  actually  engaged  in  the  trial 
of  a  cause  in  a  Federal  or  State  eourt  of  record,  except  the  Munic- 
ipal Court,  sitting  in  the  County  of  New  York,.  Bronx,  Kings, 
Queens,  Nassau,  or  Richmond,  the  cause  shall  be  adjourned  until 
such  argument  or  trial  is  concluded,  unless  the  trial  in  which  the 
counsel  is  engaged  is  likely  to  be  protracted.  But  a  cause  on  the 
Day  Calendar  shall  not  be  adjourned  on  account  of  the  engage- 
ment of  counsel  for  more  than  three  days,  except  by  the  court 
or  upon  the  consent  of  all  the  parties  to  the  cause."  Not  more 
than  two  causes  shall  be  held  ready  on  one  Trial  Calendar  fo  ^yne 
counsel  in  addition  to  the  cause  in  which  he  is  engaged  unless 
otherwise  ordered  by  the  court.  In  any  such  case,  the  counsel 
who  is  to  try  the  causes  must  be  designated  on  the  call  of  the  Day 
Calendar  on  Monday  morning.  (Amended  May  2,  1-916.) 
RULE  VIL 

Fines  impofled  on  delinquent  jttrors. — An  order  directing  a 
delinquent  juror  to  show  cause  why  the  payment  of  a  fine  .^ynould 
not  be  enforced  must  be  granted  by  and  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
the  Appellate  Division  of  the  Appellate  Term,  or  has  been  assigned 
to  hold  Special  Term,  or  is  absent  or  unable  for  any  reason  to 
hear  or  determine  the  matter,  the  order  directing  the  delinquent 
juror  to  show  cause  in  such  case  must  be  granted  by  and  made 
Trtumable  before  and  heard  and  determined  by  the  justice  assigned 
to  hold  Trial  Term,  Part  III,  upon  such  day  of  the  term  and  at 
such  time  as  he  shall  designate. 

Spedal  mle  for  Bronx  County. — All  causes  in  the  Supreme 
Court  5n  Bronx  County  that  come  within  the  purview  of  Rule  V 
of  the  Special  Rules  of  "the  Trial  Term  of  the  Supreme  Court,  First 
Judicial  District,  may  be  moved  for  preference  at  Trial  Term, 
Part  n,  of  said  Supreme  Court  in  Bronx  County,  on  two  days' 
notice.  The  papers  upon  which  such  application  is  made  and  the 
answering  affidavits,  if  any,  must  be  filed  with  the  calendar  elerk 
before  12  noon  of  the  day  for  which  the  application  is  noticed. 
No  oral  ar^iment  will  be  heard  upon  such  application  unless 
ordered  bv  the  justice  holding  Part  IT. 

The  dispofTition  of  »ncb   applications  will  bo  published   in  the 
/>««•  Jonrntth    Causes  adraneed  to  the  Special  Calendar  ^Ul  be 
heard  on  the  Fridays  during  tbo  term  at  Trial  Term,  Part   T 
(Adopted  March  2    1016.)         139 
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(Amended,  1909,  1913,  1914.) 


Rules  fob  the  Regulation  of  the  Special  Terms  of  the 
8UPBEME  Court  in  the  First  Judicial  District  and  Estab- 
USHING  the  Calendar  Practice  Therein. 

RULE  I. 
Special  Term  for  hearing  litigated  motions. —  There  shall  be  a 
Special  Term  of  the  Supreme  Court  for  the  hearing  of  litigated 
motions  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day  except  Satur- 
days, Sundays  and  legal  holidays.  The  Court  shall  open  at  half- 
past  ten  in  the  morning  and  shall  continue  until  all  business 
before  the  Court  has  been  disposed  of.  This  Special  Term  shall  be 
khown  as  Special  Term,  Part  I. 

RULE  IL 

Motion  calendar;  notes  of  issue;  appearance  of  counsel;  appli-         J 
cation  for  final  judgment;  motion  for  judgment  on  pleadings. —         ! 
Motions  may  be  noticed  for  any  day  during  the  term.    The  clerk 
of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each  day.         | 
The  order  to  show  cause  or  notice  of  motion,  with  proof  of  service 
thereof,  must  be  filed  with  the  clerk  before  the  date  on  which  the 
motion  is  noticed  to  be  heard,  except  where  an  order  to  show  cause         j 
is  granted  returnable  in  less  than  two  days,  when  the  clerk  at  any         I 
time  before  the  day  for  hearing  may  place  the  motion  on  the 
calendar,  or  the  justice  assigned  to  said  part  of  the  court  may         I 
place  the  motion  on  the  calendar  on  the  day  upon  which  the  order 
to  show  cause  is  returnable.     This  calendar  will  be  called  at  the 
opening  of  the  court  and  no  motion  will  be  heard  that  is  not  upon 
the  calendar.     On  the  hearing  of  a  motion  upon  such  calendar  but 
one  counsel  on  each  side  will  be  heard,  and  not  more  than  fifteen 
minutes  will  be  allowed  to  each  counsel  unless  the  court  shall 
otherwise  order.    Application  for  final  judgment  where  an  inter- 
locutory judgment  has  been  entered  and   an   account  has  been 
taken,  or  pther  proceeding  had  before  a  referee,  or  for  a  final  judg-         i 
ment  in  an  action  for  divorce  under  section  1774  of  the  Code  of 
Civil  Procedure,  motions  for  a  new  trial  on  the  ground  of  surprise         | 
or  newly  discovered  evidence,  motions  to  confirm  a  referee's  report         | 
and  for  final  judgment  in  an  action  or  proceeding  in  which  an 
issue  of  fact  has  ^n  tried  by  a  jury  or  by  a  referee,  where  appli- 
cation to  the  court  for  final  judgment  or  final  order  is  necessary, 
applications  for  the  appointment  of  commissioners  or  for  a  final 
order  or  judgment  i^  a  proceeding  to  condemn  real  estate  for 
public  use,  moti<>*  •  tor  judgment  upon  the  pleadings  under  aection 

Digitized  by  VjOOQIC 


FIRST  JUDICIAE  DISTRICT  —  SPECIAL  TERM. 

647  of  the  Code  of  Civil  Procedure,  trial  of  an  issue  of  law, 
broaght  on  and  tried  by  the  court  as  a  contested  motion  under  sec- 
tion 976  of  the  Code  of  Civil  Procedure,  may  be  noticed  for  and 
made  at  Part  I  of  the  Special  Term  for  the  hearing  of  litigated 
motions  upon  any  day  of  the  July,  August  and  September  terms, 
or  at  any  other  time  when  Part  III  of  the  Special  Term  is  not  in 
session.  '  The  justice  assigned  to  Part  I  of  the  Special  Term,  if  he 
does  not  deem  it  important  that  such  application  should  be  heard 
during  the  time  when  Part  III  is  not  in  session,  may  adjourn  the 
same  to  the  next  term  of  Special  Term,  Part  III.  (Amended, 
1914;  in  effect  February  1,  1914.) 

RULE  III. 
Proof  required  in  assignment  cases  or  dissolution  proceedings. — 
In  all  actions  or  proceedings  in  which  the  accounts  ^f  an 
assignee  for  the  benefit  of  creditors  or  of  a  receiver  appointed  in 
an  action  or  in  a  proceeding  for  the  dissolution  of  a  corporation 
are  preaented  for  settlement  or  to  be  passed  upon  by  the  Court, 
a  notiise  or  a  copy  of  an  advertisement  requiring  the  creditors  to 
present  their  claims  to  a  referee,  must  be  mailed  to  each  creditor 
wboee  name  appears  on  the  books  of  the  assignor  or  corporation, 
with  the  postage  thereon  prepaid,  at  least  twenty  days  before  the 
day  specified  in  such  notice  or  advertisement.  Proofs  of  such 
mailing  shall  be  required  on  the  application  for  a  final  decree  pass- 
ing the  accounts  of  the  assignee  or  receiver  unless  proof  is  fur- 
nished that  personal  service  of  such  notice  or  copy  of  advertise- 
ment has  be«i  made  upon  the  creditor. 

RULE  IV. 
Spedil  Term  for  ex  parte  business. — There  shall  be  a  Special 
Term  of  the  Supreme  Court  for  the  transaction  of  em  parte  busi- 
ness, to  be  held  on  the  first  Monday  of  each  month  and  to  con- 
tinue to  and  including  the  Saturday  prior  to  the  first  Monday  of 
the  following  month.  The  Court  shall  open  at  half -past  ten 
o'clock  in  the  morning,  and  shall  continue  in  session  until  four 
o*elock  in  the  afternoon,  except  Saturdays,  upon  which  day  the 
Court  may  be  adjourned  at  twelve  o'clock  noon,  and  shall  be  open 
every  dav  in  the  year,  except  Sundays  and  legal  holidays.  This 
Special  Term  shall  be  known  as  Special  Term,  Part  2.  The  justice 
assigned  to  Part  2  shall  also  attend  to  the  drawing  of  .furors  for 
the  Trial  Terms  of  the  Supreme  Court. 

RULE  V. 
What  nutters  mnst  be  brought  before  fecial  Term  for  ez  parte 
tasiacss/— Applications  for  all  Court  orders,  ew  parte  or  by  con- 
st, or  where  notice  is  not  required  or  has  been  waived,  must  be 
ide  to  Special  Term,  Part  2.  Any  ex  parte  Court  order  granted 
by  any  justice  of  the  Court  other  than  the  one  assigned  to  hold 
f^rt  2  of  the  Special  Term,  shall  not  be  entered  by  the  clerk.  All 
a|mlieations  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear,  or  has  waived  notice  of  motion  for  judgment  or 
bns  ooBflsntod  thereto,  except  in  actions  for  divorce,  all  nroceekl' 
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ings  under  the  Domestic  Relations  Law  for  the  adoption  of  chil- 
dren, and  all  proceedings  under  the  Insanity  Law  for  the  commit* 
ment  of  a  person  alleged  to  be  insane^  shall  be  made  to  said 
Special  Term,  Part  2,  and  shall  not  be  made  to  any  other  Court 
or  justice.  All  orders  for  the  examination  of  parties  or  witnesses 
in  supplementary  proceedings,  or  to  perpetuate  testimony,  or  for 
the  examination  of  parties  before  trial  or  for  the  examination  of 
witnesses  under  letters  rogatory^  or  foreign  oommitsions,  or  In 
aid  of  an  attachment,  or  for  any  other  purpose,  or  in  any  proceed- 
ing (except  an  order  to  show  cause  or  a  warrant  issued  under 
section  2269  of  the  Code  of  Civil  Procedure^  which  must  be  made 
returnable  before  Part  1  of  the  Special  Term),  shall  be  made 
returnable  before  the  justice  assigned  to  hold  said  Special  Term, 
Part  2,  unless  made  returnable  before  a  referee  or  oommiasioner 
under  express  statutory  authority;  and  all  writs  of  haheaa 
carpus  or  other  writs  that  are  required  by  law  to  be  returnable 
at  a  Special  Term  of  the  Supreme  Court,  or  before  a  justice 
thereof,  must  be  made  returnable  at  the  said  Special  Term,  Part 
2,  or  before  the  justice  assigned  to  hold  the  tame.  Any  writ  or 
order  before  mentioned  returnable  elsewhere  shall,  upon  its  re- 
turn, be  transferred  to  said  Special  Term,  Part  2,  for  hearing 
and  decision.  If  not  so  transferred,  the  writ  or  order  »hall  be 
disregarded.  In  actions  for  absolute  divorce  or  to  annul  a  mar- 
riage, where  no  answer  is  interposed,  a  reference  to  take  proof 
will  not  be  granted.  In  such  cases  the  application  for  judgment 
must  be  made  at  the  Special  Term,  Part  3,  and  the  case  placed 
upon  the  preferred  calendar  as  hereinafter  provided.  Whenevter 
the  justice  assigned  to  either  Part  1,  Part  2  or  Part  3  of  the 
Special  Term  is  disqualified  from  hearing  any  application  or 
motion  that  shall  be  brought  on  before  him,  hentay  send  such 
application  to  such  other  Part  of  the  Special  Term  as  he  sball 
select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  511  of  the  Consolidation  Act,  and 
all  other  proceedings  authorised  by  title  6  of  said  act,  to  be  had 
before  a  justice  holding  the  Chambers  of  the  Oourt>  must  be 
heard  in  the  said  Special  Term,  Part  2. 

If  a  jury  is  demanded,  the  justice  holdinff  such  term  may  con- 
tinue such  proceedings  before  the  justice  holding  one  of  the  Trial 
Terms,  where  a  jury  shall  be  forthiiath  impaneled  and  the  ques- 
tions determined  and  the  proceeding  finally  disposed  of  as  re- 
quired by  said  act.  In  case  neither  of  the  Trial  Terms  Is  in  ses- 
sion, the  justice  assigned  to  the  said  Special  Term,  Part  2,  may 
impanel  a  jury  and  dispose  of  the  proceeding  as  required  by  the 
said  act.  In  case  of  an  appeal  from  an  order  of  commitaent 
under  section  63  of  the  Insanity  Law,  the  justice  assigned  to 
Part  2  of  the  Special  Term  may  send  the  question  of  th^  insanity 
of  such  alleged  lunatic  to  either  Part  of  the  Trial  Term  for  trial 
before  a  jury  as  required  by  said  section.  The  justice  trying 
such  proceeding  before  a  jury  shall  certify  the  verdict  to  tbe 
justice  assigned  to  Part  2  of  the  Special  Term,  who  shall  make 
the  order  as  required  by  such  section. 

In  an  application  for  a  comuiitment  under  spet^i^^^  of  the 
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Insanity  Law  (chapter  54d  of  the  Laws  of  1896)  it  must  be 
shown  hy  the  petition  or  by  an  accompanying  affidavit  whether  or 
not  the  person  alleiged  to  be  insane  is  con  lined  on  a  criminal 
charge  or  on  bail  pending  the  determination  of  a  criminal  chargei 
or  in  official  custody  for  the  purpose  of  ascertaining  his  condi- 
tion aft^r  a  criminal  chai^ge  nas  been  made  against  him.  If  a 
criminal  charge  is  pending  against  the  person  Uius  alleged  to  be 
insane,  two  days'  notice  of  the  time  and  place  of  presenting  the 
application  to  the  Court  or  a  justice  thereof  must  be  given  to  the 
district  attorney. 

AH  applications  to  the  court  in  the  summary  proceedings  au- 
thorized by  sections  57  and  74  of  the  Public  Service  Commissions 
Law  (chapter  429  of  the  Laws  of  1907)  shall  be  made  at  Part  2 
of  the  Special  Term^  which  court  shall  grant  the  necessary  final 
order  or  judgment  if  the  corporation  proceeded  against  fails  to 
answer  within  the  time  allowed  by  the  court.  If  an  answer  is 
interposed,  the  iustice  holding  Part  2  of  the  Special  Term  shall 
forthwith  transfer  the  action  or  proceeding  to  Special  Term,  Part 
6,  which  court  shall  immediately  inquire  into  the  facts  and  oir* 
cumstances  and  grant  the  proper  judgment  or  order.  (As 
amended  December  17^  1909.) 

RULE  VL 
RegnlatiODB  governing  insolvent  assignments. —  The  following 
regulations  will  apply  to  all  the  insolvent  assignments  for  the 
benefit  of  creditors  arid  applications  to  the  0)urt  thereunder: 

Subdivision  1.  Duties  of  the  Clerk. —  The  clerk,  in  addition  to 
the  books  now  kept  by  him,  shall  provide  a  roister  and  docket. 
In  the  register  shall  be  entered  in  full  every  decree  and  final 
order  made  in  the  proceedings  according  to  date,  and  the  docket 
shall  contain  a  brief  memorandum  of  each  day's  proceedings  ac- 
cording to  their  respective  titles.  ' 

The  register  and  docket  shall  be,  at  all  times  during  Court 
hours,  opNBn  for  public  inspection. 

Subdivision  2.  Each  petition  or  order  or  decree  filed  shall  be 
indorsed  with  the  day  and  date  of  such  filing,  and  the  papers  in 
'each  case  shall  be  kept  in  a  file  by  themselves. 

Subdivision  3.  No  paper  shall  be  permitted  to  be  taken  off  the 
files  of  the  Court  for  any  puipose,  except  on  an  order  of  the 
Court. 

Subdivision  4.  Every  paper  filed  shall  have  a  brief  memoran- 
dum indorsed  on  the  outside  cover,  showing  the  nature  thereof. 

Subdivision  5.  Copies  of  any  and  all  papers  in  these  proceed- 
ings shall  be  furnished  to  any  person  applying  for  same  upon  the 
payment  of  the  legal  fees. 

Subdivision  6.  Process. — All  process,  citations,  summons  and 
subpoenas  shall  issue  out  of  the  Uourt  under  the  seal  thereof  and 
be  attested  by  the  clerk.  ' 

Subdivision  7.  Appearances, —  Any  party  may  appear  in  these 
proceeding^,  either  in  person  or  by  attorney  —  if  by  attorney  the 
name  of  such  attorney,  with  his  place  of  business  and  residence, 
shall  be  indorsed  on  each  and  every  paper  filed  by  him^  and  his 
Diune  9lialJ  be  entered  in  the  docket.  ^         , 
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Subdivision  8.  Schedules. —  The  schedule  of  liabilities  and 
assets  required  to  be  filed  by  the  assignor  or  assignee  shall  fully 
and  fairly  state  the  nominal  and  actual  value  of  the  assets,  and 
the  cause  for  the  difference,  and  a  separate  affidavit  will  be  re- 
quired which  shall  fully  explain  the  cause  of  such  difference.  If 
required  the  affidavits  of  disinterested  experts  as  to  such  value 
must  be  furnished. 

Subdivision  9.  Signing  of. —  Where  there  may  be  more  than 
one  sheet  of  paper  necessary  to  contain  the  schedules,  each  page 
shall  be  sign^  by  the  person  or  persons  verifying  the  same.  The 
sheets  of  paper  on  which  the  schedules  are  written  shall  be 
securely  fastened  before  the  filing  thereof,  and  shall  be  indorsed 
with  the  full  name  of  the  assignor  and  assignee,  and  when  filed 
by  an  attorney  shall  also  be  indorsed  with  his  name  and  business 
address. 

Subdivision  10.  Filing  by  Assignee. —  Should  the  schedules  be 
filed  by  the  assignee  there  must  1^  a  full  affidavit  made  by  such 
assignee  and  some  disinterested  expert,  showing  the  nature  and 
value  of  the  property  assigned. 

Subdivision  11.  Name  and  Residence.— Tlte  name,  residence, 
occupation  and  place  of  business  of  the  assignor,  and  name  and 
place  of  business  of  the  assignee,  may  be  incorporated  in  the 
affidavit  or  annexed  to  the  schedules. 

Subdivision  12.  Recapitulation. —  There  shall  be  a  recapitula- 
tion at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  assets  nominally  worth 

$  ;  assets  actually  worth  $ 

Subdivision  13.  Ck)ntingent. —  Contingent  liabilities  shall  ap- 
pear on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of. — ^Application  to  amend  the 
schedules  shall  be  made  by  verified  petition,  in  which  the  amend- 
ments sought  to  be  made  shall  appear  in  full  and  such  amend- 
ments shall  be  verified  in  the  same  manner  as  the  original  sched- 
ules were  verified. 

Subdivision  16.  Bond  of  Assignee. —  The  bond  shall  be  joint 
and  several  in  form,  and  must  be  accompanied  by  the  affidavit' 
prescribed  by  section  812  of  the  Code  of  Civil  Procedure,  and  also 
by  the  affidavit  of  each  surety,  setting  forth  his  business  and 
where  it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and 
the  description  and  value  of  property,  real  or  personal,  owneci  by 
him,  so  that  it  may  appear  that  he  is  worth  the  amount  in  which 
he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Subdivision  16.  Justification  of  Sureties. —  The  Court  may 
in  its  discretion  require  any  surety  to  appear  and  justify. 

Subdivision  17.  At  least  one  of  such  sureties  shall  be  a  free- 
holder. If  the  penalty  of  the  bond  be  twenty  thousand  dollars  or 
over,  it  may  be  executed  by  two  sureties  justifying  each  in  that 
sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justifi- 
cation xmited  is  double  the  penalty  of  the  bond.    . 

Subdivision  18.  Provisional.- — ^The  affidavit  upon  which  appli* 
cation  is  made  for  leave  to  file  a  provisional  bond,  must  show 
fully  and  fairly  the  nature  and  extent  of  the  property  assigned, 
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and  good  and  sufficient  reasons  must  be  shown  why  the  schedules 
cannot  be  filed,  and  it  must  appear  satisfactorily  to  the  Court 
that  a  necessity  exists  for  the  filmg  of  such  provisional  bond,  and 
lor  the  purposes  of  this  act  the  affidavit  so  tiled  shall  be  deemed 
a  schedule  of  the  assigned  property  until  such  time  as  the  regular 
schedules  shall  be  MiSu 

Upon  the  tiling  of  the  schedules  the  amount  of  the  bond  will 
be  determined  finally,  and  should  the  provisional  bond  alreadv 
filed  be  deemed  sufficient,  an  order  will  be  granted  making  such 
bond  as  approved  the  final  bond. 

{Subdivision  19.  Assignee. —  Every  assignee  shall  keep  full, 
exact  and  r^^uiar  books  of  accoimt  of  all  receipts,  payments  and 
expenditures  of  money  by  him,  which  said  books  shall  always, 
during  business  hours,  be  open  to  the  inspection  of  any  person 
interested  in  the  trust  estate. 

Subdivision  20.  In  making  sales  at  auction  of  personal  prop- 
erty, the  assignee  shall  give  at  least  ten  days'  notice  of  the  time 
and  place  of  the  sale  and  of  the  articles  to  be  sold  by  advertise* 
ment  in  one  or  more  newspapers,  and  he  shall  give  notice  of  the 
sale  at  auction  of  any  real  estate  at  least  twenty  days  before  such 
sale.  Upon  such  sales  the  assignee  shall  sell  by  printed  cata* 
logue,  in  parcels,  and  shall  file  a  copy  of  such  catalogue,  with  the 
prices  obtained  for  the  goods  sold,  with  his  final  account. 

Subdivision  21.  When  any  notice  is  served  on  the  creditors  of 
the  insolvent,  pursuant  to  the  provisions  of  the  statute,  or  these 
rules,  by  mail,  every  envelope  containing  such  notice  shall  have 
upon  it  a  direction  to  the  postmaster,  at  the  place  to  which  it  is 
sent,  to  return  the  same  to  the  sender  within  ten  days  unless 
called  for.  Upon  ev^ry  application  made  to  the  Court  upon  such 
service,  an  affadavit  shall  be  presented  showing  whether  any  such 
notices  have  been  returned. 

Subdivision  22.  Upon  an  application  made  for  a  general 
citation,  the  assignee  shall  file  with  his  petition  his  account, 
with  the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  account  in  all  cases, 
which  shall  be  referred  for  examination. 

Discharge. —  No  discharge  shall  be  granted  an  assignee  who 
has  not  advertised  for  claims  pursuant  to  section  4  of  the  statute 
and  the  30th  subdivision  of  this  rule. 

So  discharge  can  be  granted  an  assignee  and  his  sureties  in 
any  case,  whether  the  creditors  have  been  paid,  or  have  released 
or  have  entered  into  composition  or  not,  except  in  a  regular  pro- 
ceeding for  an  accounting,  under  section  20  of  the  act,  commenced 
by  petition  for  citation  and  citation  thereon  to  all  persons  inter- 
ested in  the  estate. 

Subdivision  24.  Substituted  Assignee. —  Whenever  an  assignee 
shall  have  been  removed,  either  on  his  own  petition  or  on  the 
petition  of  any  person  interested  in  the  estate,  and  another  per- 
son appointed  as  assignee  in  his  place  and  stead,  a  certified  copy 
of  the  order  made  on  such  petition  shall  be  filed  and  recorded  in 
the  clerk's  office  of  the  county  wherein  the  oripfinal  assignment 
waa  recorded,  aad  the  clerk  oif  the  county  shall  make  suchTSuit- 
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able  entry  on  the  margin  of  the  record  of  the  original  assi^ment 
as  will  show  the  appointment  of  aiioh  subBtituted  assignee,  and 
the  said  certiiied  copy  of  the  order  shall  be  attached  to  the  orig- 
inal assignment. 

Subdivision  26.  Account  of  Assignee. —  The  account  of  the 
assignee  shall  be  in  the  nature  of  a  debit  and  credit  statement; 
he  shall  debit  himself  with  the  assets  as  shown  in  the  schedules 
aa  tiled,  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subdivision  26.  The  statement  of  expenditures  shall  be  full 
and  complete,  and  the  vouchers  for  all  payments  shall  be  atta<*hed 
to  the  account. 

Subdivision  27.  The  affirmative  on  the  accounting  shall  be 
with 'the  assignee,  and  objections  to  the  account  may  be  presented 
to  the  referee  in  writing,  or  be  brought  out  on  a  cross-examina- 
tion, and  in  the  latter  case  they  must  be  specifically  taken  and 
entered  in  the  minutes. 

Subdivision  28.  The  testimony  taken  shall  be  signed  by  the 
several  witnesses,  and  attached  to  and  filed  with  a  report  of  the 
referee. 

Subdivision  20.  Report  of  Referee. —  The  report  of  the  referee 
shall  show  all  the  jurisdictional  facts  necessary  to  confer  power 
on  the  Court,  such  as  the  proper  execution  and  acknowledgment 
of  the  assignment,  the  recording  of  the  same,  the  filing  of  the 
schedules  and  bond,  the  advertising  for  creditors,  the  issuing  of 
the  citation,  the  presenting  of  the  account,  and  when  any  items 
may  be  disallowed  in  the  account  of  the  assignee,  the  same  shall 
be  fully  set  out  in  the  report. 

Subdivision  30.  Kotice  to  Present  Claims. — A  copy  of  the 
notice  of  advertisement  requiring  creditors  to  present  their  claims 
must  be  mailed  to  each  creditor  whose  name  appears  on  the  books 
of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  proof 
of 'such  mailing  must  be  required  on  the  application  for  a  final 
decree,  unless  personal  service  thereof  is  made  upon  such  cred- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the  trial  of 
1^  disputed  claim  under  section  26  of  the  general  assignment  act, 
shall  be  filed  with  the  clerk  of  the  Court,  and  a  copy  served  on 
the  defeated  party.  The  Court  shall,  on  application  of  either 
party,  confirm  the  said  report,  and  the  decision  of  the  referee 
shall  be  reviewed  only  by  appeal  from  the  order  confirming  the 
report  to  the  Appellate  Division. 

RULE  VII. 
Special  Terms  for  trial  of  issues  of  law  and  of  fact — There 
ah&W  be  six  Special  Terms  of  the  Supreme  Court  for  the  trial  of 
issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decisions  of  other  matters  and  special  proceedings 
not  otherwise  provideti  for,  to  be  known  respectively  as  Parts 
III,  IV,  V,  VI,  VII  and  VI 11.  Each  term  shall  commence  on  the 
first  Monday  of  each  month,  and  shall  continue  until  the  Friday 
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preceding  the  first  Monday  of  the  succeeding  month.     (Amended, 
1900,  1014;  in  effect  November  16,  1914.) 

RULE  vin. 

Calendars. —  A  general  calendar  of  all  the  issues  of  fact  triable 
by  the  court  without  a  jury  in  the  county  of  New  York  shall 
be  made  from  time  to  time  as  shall  be  ordered  by  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First  Departments 
h>uch  calendar  shall  continue  to  be  the  General  Calendar  for  every 
successive  Special  Term  until  a  new  General  Calendar  is  ordered 
as  aforesaid.  New  cases,  as  they  are  noticed  for  trial,  nhall  be 
placed  at  the  foot  of  this  General  Calendar  upon  filing  a  note  of 
issue  as  required  by  the  Code  of  Civil  Procedure.  A  motion  to 
correct  this  General  Calendar  or  to  add  to  it  any  cases  which 
had  theretofore  been  upon  the  calendar  of  the  Superior  Court  or 
Court  of  Common  Pleas  may  be  made  on  two  days'  notice  to  the 
opposing  party  at  Part  III  of-  the  Special  Tern^  on  the  call  of 
any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which 
shall  be  placed  all  proceedings  to  review  assessments  for  the  taxa* 
tion  of  real  and  personal  property  in  the  county  of  New  York 
which  are  now  pending  or  which  shaj^l  hereafter  be  brought  for 
that  purpose.  There  shall  also  be  made  up  a  Special  Calendar 
upon  which  shall  be  placed  all  proceedings  to  review  the  assess- 
ment for  taxation  of  special  franomses  or  to  enforce  the  payment 
of  taxes  based  thereon  or  proceedings  to  review  the  assessment 
thereof  under  section  46  of  the  Tax  Law  ( chap.  62  of  the  Laws 
of  1009).  These  Special  Calendars  shall  be  called  and  disposed 
of  in  Part  VI  of  the  Special  Term.  There  shall  also  be  made  up 
a  Special  Calendar  upon  which  shall  be  placed  all  issues  of  law 
now  at  issue,  and  upon  which  shall  be  placed,  at  the  foot  thereof, 
new  issues  of  law  hereafter  noticed  for  trial.  There  shall  also  bo 
made  up  a  Special  Calendar  which  shall  be  known  as  the  Pre< 
ferred  Calendar,  upon  which  shall  be  placed  all  undefended  ac- 
tions for  divorce  or  for  annulment  of  marriage  or  for  a  separa- 
tion; all  actions  entitled  under  the  Code  or  the  General  or  Spe- 
cial Rules  of  Practice  to  a  preference;  all  applications  for  judg- 
ment in  actions  where  issues  have  been  framed  and  sent  to  a  jury 
for  trial;  all  applications  for  final  judgment  where  an  interlocu- 
tory judgment  has  been  entered  and  an  account  has  been  taken  or 
other  proceedings  had  before  a  referee;  all  motions  for  a  new 
trial  upon  exceptions  or  on  the  ground  of  surprise  or  newly  dis- 
covered evidence;  and  exceptions  to  and  motions  to  confirm  a 
referee's  report  in  special  proceedings,  including  surplus  money 
proceedings,  and  in  actions  in  which  an  issue  of  fact  has  been 
tried  by  a  teferee  where  application  to  the  court  for  final  judg- 
ment or  a  final  order  is  necessary;  all  applications  for  the  ap- 
pointment of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use;  all  applica- 
tions for  final  order  in  certiorari  proceedings  or  proceedings 
where  an  alternative  writ  of  mandamus  has  been  issued;  all 
applications  for  judgment  upon  the  pleadings  under  section  547 

-  .  Digitized  by  VjOOQIC 


RULES  OF  SUPREME  COURT. 

of  the  Code  of  Civil  Procedure,  and  all  trials  of  an  issue  of  la^ 
brouf^ht  on  as  a  contested  motion  under  section  97^  of  the  Code 
of  Civil  Procedure.  The  Special  Preferred  Calendar  and  the  Spe- 
cial Calendar  of  issues  of  law  herein  provided  for  shall  be  called 
and  disposed  of  in  Part  III  of  the  (Special  Term;  provided,  how- 
ever, that  the  justice  assigned  to  Part  III  may  from  time  to  time 
assign  preferred  cases  and  issues  of  law  from  such  calendars  to 
the  other  parts  of  the  Special  or  Trial  Terms  for  hearing  and 
decision. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage 
or  for  a  divorce  shall  be  made  at  Special  Term,  Part  III,  upon 
the  judgment-roll,  a  certificate  of  the  county  clerk  that  no  order 
has  been  entered  in  the  action  since  the  entry  of  the  interlocutory 
judgment^  or,  if  any  such  order  or  orders  have  been  entered,  that 
copies  thereof  are  annexed  to  his  certificate  and  proof  by  affidavit 
that  no  application  has  been  made  for  an  order  to  the  knowledge 
of  the  party  making  application  or  his  attorney,  except  where  aa 
order  has  been  granted  and  a  certified  copy  of  such  order  is  an^ 
nexed  to  the  certificate  of  the  county  clerk.  Where,  in  such  an 
action  a  party  other  than  the  party  making  the  application  has 
appeared  in  the  action,  five  days'  notice  of  such  application,  with 
the  papers  upon  which  the  same  was  made  <and  a  copy  of  the  pro- 
posea  final  judgment,  shall  be  served  upon  the  attorney  who  has 
appeared  in  the  action.  In  a  proceeding  for  the  revocation  of  a 
liquor  tax  certificate,  where  the  issue  has  been  joined,  the  pro- 
ceeding shall  be  placed  upon  the  Preferred  Calendar  called  in 
Special  Term,  Parb  III,  and  disposed  of  as  other  cases  upon  the 
said  calendar.  In  case,  however,  the  issue  is  joined  in  such  a 
proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during 
July,  August  or  September,  at  Special  Term,  Part  II,  imd  there 
heard  and  determined.  In  case  a  proceeding  is  not  so  brought 
on  in  Part  II  as  hereinbefore  provided  before  the  first  ^Monday 
in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be 
called  at  Special  Term,  Part  III,  for  the  October  Term. 
(Amended,  1909,  1914;  in  effect  T^ovember  II,  1914.) 

RULE  IX. 
Calendar  of  causes  from  general  calendar  for  trial  at  Special 
Term;  when  cause  on  day  calendar  will  be  passed. —  The  clerk  of 
Part  3  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part,  and  of  the  clerk  of  Part  4, 
shall  each  week  make  up  a  calendar  of  causes  from  the  general 
calendar  for  trial  at  Special  Term,  which  calendar  shall  be  pub- 
lished at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  bv  the  justice  assigned  to  the  Special  Term,  Part 
3,  on  Friday,  of  each  week,  at  two  o'clock  P.  m.,  unless  another 
day  is  specially  fixed  by  him  to  call  such  calendar.  Causes  on 
such  calendar  may  be  set  down  for  trial  on  any  day  in  the  week 
following.  In  case  it  should  appear,  upon  the  call  of  the  cal- 
endar on  Friday,  that  the  number  of  causes  set  down  for  trial 
on  the  following  week  will  not  be  sufficient  to  occupy  the  avail- 
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able  time  of  all  the  Special  Terms  of  the  Court  assigned  to  the 
trial  of  equity  causes,  the  justice  of  the  Supreme  Court,  assigned 
to  the  Special  Term,  Part  3,  shall  order  a  calendar  of  causes 
from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  ten  o'clock. 

Upon  the  call  of  such  calendar,  causes  may  be  set  down  for  any 
day  of  the  week  in  which  the  calendar  is  so  called,  or  for  the 
succeeding  week. 

The  said  clerks  shall  make  up  a  day  calendar  for  each  day 
from  the  general  Special  Term  calendar  of  the  Court,  upon  which 
shall  be  placed  all  the  causes  set  down  for  that  day  or  remain- 
ing undisposed  of  from  previous  days,  which  day  calendar  shall 
be  called  in  Part  3  of  the  Special  Term,  at  10.15  A.  m.  of  each 
day,  and  causes  therefrom  shall  be  assigned  to  the  several  parts 
of  the  Special  Term  (except  Part  6),  for  trial.  In  case  Part 
6  shall  not  have  business  enough  to  occupy  it  during  Court  hours, 
cases  from  Part  3  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on 
any  Friday  or  Wednesday  for  trial  appears  upon  the  day  cal- 
endar, it  must  be  tried  or  go  to  the  foot  of  the  general  calendar, 
anleas  it  appears  by  affidavit  to  the  satisfaction  of  the  Court  call- 
ing the  day  calendar  that,  in  consequence  of  the  happening  of 
any  event  since  the  cause  was  so  set  down  for  trial,  the  trial 
cannot  with  justice  to  one  of  the  parties  proceed.  The  Court 
may  then  by  order  set  the  cause  down  for  trial  on  another  day 
in  the  term,  or  place  the  cause  on  the  Friday  calendar. 

If  it  Bliall  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  argue  a  cause  upon  a  Day  Calendar  of  the  Supreme  Court  of 
the  United  States,  or  the  Court  of  Appeals  of  the  State  of  New 
York,  or  the  United  States  Circuit  Court  of  Appeals,  or  any 
Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged 
in  the  trial  of  a  cause  in  a  Federal  or  State  court  of  rec(»rd, 
except  the  Municipal  Court,  sitting  in  the  County  of  New  York, 
Bronx,  Kings,  Queens,  Nassau  or  Richmond,  the  cause  shall  be 
adjourned  until  such  argument  or  trial  is  concluded,  unless  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  be  protracted. 
In  no  other  event  ahall  a  cause  upon  the  Day  Calendar  be  passed 
for  the  day.     (Amended  May  2,  191«.) 

KULBX. 

Paasing  cause;  reservation  of  causes  for  same  counsel. —  In  no 
event  shall  a  cause  on  the  day  calendar  be  passed  from  day  to 
day  on  account  of  the  engagement  of  counsel  for  more  than  three 
davs. 

Not  more  than  two  causes  shall  be  held  ready  on  the  day  cal- 
endar for  one  oot>nccl  in  addition  to  the  cause  in  which  he  is 
engaged,  and  in  all  causes  the  counsel  who  is  to  try  the  same 
must  be  designated,  if  required  by  the  Court,  on  the  call  of  the 
dsy  calendar. 

RULE  XI. 

Mortgage  foreclosures;  mechanics'  liens.— In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  force 'osure  of  me- 
chanics' liens,  cither  party  may  apply  to  the  Special  Term.  Part 
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3,  upon  notice  of  two  days  to  the  adverse  party  to  have  the  case 
placed  upon  the  preferred  calendar,  to  be  called  in  Part  3  of  the 
Special  Term,  and  if  it  shall  appear  to  the  Court  upon  such 
applicatioji  that  the  trial  will  not  be  a  protracted  one,  or  that 
for  any  special  reason  the  case  should  be  promptly  disposed  of, 
it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Preferred  causes.— In  aU  actions  in  which  a  preference  is 
given  by  express  provision  of  law,  or  by  the  General  Rules  of 
Practice  or  by  special  rules,  the  party  entitled  to  such  preference 
may,  upon  two  days'  notice,  apply  to  Special  Term,  Part  3,  for 
an  order  placing  the  cause  upon  the  preferred  calendar.  In  case 
such  preference  is  granted,  the  case  shall  be  placed  upon  the  pre- 
ferred calendar  as  of  the  date  when  the  motion  was  made,  and 
shall  be  called  in  its  order. 

RULE  XHL 
Duration  of  Special  Tenn,— No  Special  T^rm'  shall  be  oontinued 
beyond  the  Friday  preceding  the  commencement  of  a  new  term, 
except  for  the  purpose  of  completing  a  trial  already  oommenced 
during  the  term,  in  which  case  immediately  upon  the  eompletion 
of  the  trial,  the  Court  shall  adjourn  for  the  term. 

RULE  XIV. 

Regulatfng  the  procedure  upon  applioatioiis  for  naturalisatioB 
in  the  first  judicial  district. —  All  ap|)lications  of  aliens  to  be 
admitted  to  become  citisens  of  the  United  States  must  be  heard 
and  final  action  had  thereon  at  Part  2  of  the  Special  Term. 
Such  hearings  shall  be  had  only  upon  Mondays  and  Thursdays 
at  2  o'clock  p.  M.  of  each  week  during  the  year,  which  are  hereby 
designated  as  the  stated  days  for  such  applications.  The  appli- 
cation which  is  required  by' chapter  927  of  the  Laws  of  1895  to 
be  filed  with  the  clerk  of  *  the  Court  shall  be  so  filed  with  the 
assistant  clerk  of  such  Special  Term  assigned  to  that  brandi 
of  the  business.  Such  application  shall  specify  the  stated  day 
(more  than  fourteen  days  thereafter)  when  such  application  will 
be  brought  on  for  hearing  and  final  action. 

The  assistant  clerk  assigned  to  naturalization  business  shall 
make  up  a  calendar  of  such  applications  for  each  of  said  stated 
days,  upon  which  he  will  place  all  such  applications  in  the  otder 
of  filing,  for  the  days  specified  in  the  application.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated 
day.  The  hearing  upon  such  applications  shall  be  had  upon  the 
call  of  the  calendar  and  the  testimony  of  the  applicant  and  his 
witnesses  on  each  application  shall  be  thereupon  taken  in  open 
Court.  Such  teHtiniony  shall  be  taken  down  by  the  stenographer 
assigned  to  that  branch  of  the  Court,  and  shall  be  written  out 
and  filed  with  the  application. 

If  the  applicant  fail  to  appear  upon  the  call  of  the  calendar, 
the  application  will  be  dismissed  without  prejudice  to  a  fresh 
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application.  The  special  deputy  to  the  clerk  of  the  city  and 
eoimty  of  New  York,  in  Part  S  of  the  Special  Term,  is  hereby 
directed,  at  all  times  until  a  justice  is  assigned  to  hold  said 
Part,  to  act  as  an  additional  assistant  to  the  clerk  assigned  to 
nutiiraliaation  business,  and  to  devote  his  entire  time  to  the 
duties  of  what  is  known  as  the  Naturalization  Bureau;  under 
the  general  direction  of  the  special  deputy  in  Part  2  of  the 
Special  Term  and  of  the  assistants  to  such  special  deputy  in  said 
Naturalization  Bureau.     (As  amended  April  22,  1009.) 

RULE  XV. 

Sales  of  real  estate. —  All  sales  of  real  estate,  or  interest  or 
estate  therein  made  in  pursuance  of  any  judgfment,  decree  or 
order,  or  by  an  officer  of  the  Court  under  iter  direction  miast  be 
made  as  directed  by  section  1678  of  the  Code,  and  notice  of  such 
sale  must  be  given  as  prescribed  in  that  section. 

The  referee  or  officer  making  such  sale  shall  cause  to  be  pub- 
lished with  the  notice  of  sale  a  diagram  of  the  property  to  be 
sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  is  located,  its  street 
or  avenue  number,  if  any,  and  specifying  the  number  of  feet 
to  the  nearest  cross  street  or  avenue.  Where  such  sale  is  made  to 
satisfy  any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate amount  of  sueh  lien  or  charge  shall  be  stated  in  a 
note  annexed  to  such  notice  of  sale,  and  where  there  are  taxes, 
assessments  or  other  liens  upon  the  said  property,  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  be  paid  by  the  referee,  the  referee  or  officer  making  such 
sale  shall  also  state  in  a  note  annexed  to  such  notice  of  sale  the 
approximate  amount  ol  such  charge  or  lien.  An  unintentional 
error,  however,  in  such  diagram,  or  in  the  amount  of  the  Hen  or 
charge  for  which  the  property  shall  be  sold,  or  the  amount  of 
such  taxes  or  other  lien  to  be  allowed  to  the  purchaser  upon  the 
sale,  shall  not  invalidate  the  sale,  nor  authorize  the  Court  to 
relieve  the  purchaser,  or  order  a  new  sale. 

RULE  XVI. 
Official  examiners  of  title. —  A.  An  official  examiner  of  title, 
before  he  is  licensed  and  admitted  to  practice  as  such,  must  file 
the  bond  required  by  Rule  III  of  the  Rules  of  the  Court  of  Ap- 
peals relating  to  applications  to  practice  as  official  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  this  department.  All  bonds  exe- 
cuted by  individual  sureties  must  have  annexed  thereto  an  affi- 
davit of  each  surety  stating  his  age  and  residence,  with  the  street 
and  number,  and  specifically  stating  the  property  owned  by  the 
surety,  with  a  brief  description  thereof,  and  its  value  and  the 
liens  or  incumbrances  thereon,  with  a  description  of  such  liens  or 
incumbrances,  and  the  business,  if  any,  of  the  surety,  and  stating 
the  amount  of  his  indebtedness,  whether  there  are  any  existing 
judgments  against  him,  and  the  amoimt  of  his  property  over  and 
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above  such  indebtedness.  In  case  of  the  death  of  a  surety  the 
official  examiner  of  title  must  within  thirty  days  thereafter 
file  a  new  bond  with  new  sureties  fully  complying  with  this  rule. 
Each  applicant  for  a  license  as  an  official  examinef  of  title  must 
also  produce  a  certificate  of  the  committee  of  character  certify- 
ing that  he  is  of  good  moral  character  and  as  to  his  standing  in 
regard  to  financisu  transactions. 

B.  An  application  for  registration  of  title  to  real  property 
made  under  chapter  444  of  the  Laws  of  1908  must  be  made  at 
Special  Term,  Part  II,  of  the  Supreme  Court,  which  is  hereby 
designated  the  "  Title  Part "  of  the  said  court  under  section  3 
of  me  said  act,  and  the  Justice  of  the  Supreme  Court  from 
time  to  time  assigned  to  Part  II  of  the  Special  Term  is  hereby 
designated  as  the  Justice  to  have  general  supervision  and  control 
of  the  business  coming  under  the  said  act  in  the  county  of  Nevr 
York,  and  all  applications  to  register  titte  to  real  property  under 
the  said  act  must  be  returnable  at  said  Title  Part,  Special  Term, 
Part  II,  of  the  Supreme  Court. 

C.  After  the  time  provided  in  the  summons  to  appear  and 
answer  the  complaint  shall  have  expired,  if  there  has  been  no 
appearance  or  answer,  the  applicant  may  apply  to  the  Special 
Term,  Part  II,  for  a  final  judgment  as  provided  for  in  section  22 
of  the  act.  If  there  has  been  an  appearance  in  the  action  under 
the  said  act,  but  no  answer  has  been  interposed,  he  may  apply 
to  the  court  for  final  judgment  on  eight  dayb'  notice  to  all  who 
have  appeared  in  the  action.  In  all  applications  for  judgment 
the  applicant  must  present  to  the  court  proof  by  affidavit  of 
the  service  of  the  summons  as  required  by  the  said  act,  and  of 
the  appearances  or  answers,  if  any,  in  the  action,  and  that  all 
the  provisions  of  the  act  entitling  the  applicant  to  such  judg- 
ment have  been  complied  with. 

D.  Where  an  answer  is  interposed  which  raises  an  i&aue  of 
fact  which  in  an  action  relating  to  the  title  of  real  property  would 
be  triable  by  a  jury,  either  party  to  the  action  who  is  entitled 
to  have  such  issue  determined  may  apply  to  the  Title  Part  of 
the  Special  Term  within  twenty  days  after  issue  has  been  joined 
by  the  service  of  the  pleadings  to  have  the  issues  framed  to  be 
tried  by  a  jury,  as  provided  by  section  970  of  the  Code  of  Civil 
Procedure.  The  trial  of  such  issues  shall  be  had  and  the  sub- 
sequent proceeding  in  relation  thereto  shall  be  such  as  is  pre- 
scribed by  the  Ccxie  of  Civil  Procedure.  After  such  issues  are 
disposed  of,  either  party  to  the  action  may  apply  to  the  Title 
Part  of  the  Special  Term  upon  eight  days'  notice  to  all  who  have 
appeared  in  the  action  for  final  judgment,  and  on  such  applica- 
tion the  court  shall  try  all  other  issues  in  the  action  not  dis- 
posed of  by  the  jury,  or  may  refer  any  such  issues  undisposed 
of  to  be  tried  by  a  referee.  Where  all  issues  have  been  disposed 
of,  cither  party  may  then  upon  notice  of  eight  days  to  all  who 
have  appeared  in  the  action  apply  for  final  judgment  at  the  Title 
Part  of  the  Special  Term. 

E.  All  applications  to  the  court  after  a  certificate  of  registra- 
tion has  been  issued  under  the  provisions  of  the  said  act  must  be 
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made  at  the  Title  Part  of  the  Special  Term  hereinbefore  desig- 
nated, upon  notice  of  eight  days  to  all  persons  interested  in  the 
application.  All  applicati6n8  to  the  court  under-  section  54 
of  the  act  shall  be  made  at  the  Title  Part,  Part  II,  of  the  Special 
Term,  upon  eight  days'  notice  to  all  persons  in  interest,  as  pro- 
vided in  that  section.  All  applications  made  under  section  tiO 
of  the  act  shall  also  be  made  at  the  Title  Part  of  the  Special 
Term,  upon  eight  days'  notice  to  the  city  chamberlain  and  all 
other  parties  who  have  appeared  in  the  action  to  recover  for 
loss  or  damage  or  deprivation  of  real  property  out  of  the  aesur- 
ance  fund  provided  for  by  the  said  act.  (As  adopted  February 
4,  1909;  amended  April  22,  1909.) 

RULE  XVIL 

Inyestment  of  money  paid  into  court. —  The  Chamberlain  of 
the  City  of  New  York,  within  thirty  days  after  it  shall  have  been 
received  by  him,  shall  invest  all  money  paid  into  court  by  deposit 
with  him  in  bonds  of  the  United  States,  bonds  of  the  State  of 
New  York  or  bonds  or  stock  of  the  city  of  New  York,  and  cause 
the  same  to  be  duly  registered  in  his  name  as  such  Chamberlain; 
and  hereafter  no  money  so  paid  into  court  shall  be  invested  in 
securities  other  than  those  hereinbefore  specified.  And  the  Cham- 
berlain is  hereby  required  to  file  in  the  ofiice  of  the  Clerk  of  the 
Appellate  Division  of  the  Supreme  Court  in  tlie  First  Depart- 
ment, on  or  before  the  1st  day  of  February  in  each  year,  a 
report  showing  the  securities  in  which  money  that  has  been  paid 
into  court  has  been  invested  and  the  date  at  which  the  invest- 
ment was  made.     (Added  Jan.  11,  1911.) 

AMENDED  FORM  IN  FORECLOSURE  CASES. 
{Adopted  by  the  First  Department,  October  13,  1910.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court: 

To  comply  tdth  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in  use 
the  foUotcing  provisions: 

Under  the  direction  of ,  Esq.,  who  is  hereby  appointed 

referee  for  that  purpose ;  the  said  referee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law  and  the  course  and 
practice  of  this  court;  that  the  plaintiff  or  any  other  party  to 
this  action  may  become  the  purchaser  or  purchasers  on  such 
sale;  that  said  referee  execute  to  the  purchaser  or  purchasers 
on  such  sale  a  deed  of  the  premises  sold;  that  such  referee  on 
receiving  the  proceeds  of  sale  forthwith  pay  therefrom  the  taxes, 
assessments  and  water  rents  which  are  or  may  become  liens  on 
the  premises  at  tlie  time  of  sale.  The  said  referee  then  deposit 
the  balances  of  such  proceeds  of  sale  in* and  shall  there- 


*  A  bank  or  trust  company  authorized  to  receive^n  deposit 
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after  make  the  following  payments,  and  his  checks  drawn  for 
that  purpose  shall  be  paid  by  the  said  depository: 

First. —  The  siun  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  sliown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  sliall  be  left  w^ith  said  depository. 

Third. —  Said  referee  shall  also  pay  to  the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintill  for  his  costs  and 

disbursements  in  this  action,  witli  interest  thereon  from  the  date 

hereof,  togctlier  with  an  additional  allowance  of dollars, 

hereby  awarded  to  the  plaintiff,  in  addition  to  costs,  with  interest 

thereon  from  the  date  hereof;   and  also   dollars,  the 

said  amount  so  reported  due  as  aforesaid,  togetlier  with  the 
legal  interest  thereon  from  the  date  of  said  report,  or  so  much 
thereof  as  tlie  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

In  reference  to  this  form,  Hon.  Edward  E.  McCall,  Justice  ol 
the  Supreme  Court,  First  Department,  wrote  under  date  of 
November  5,  1910,  as  follows: 

**  The  form  adopted  applies  to  judgments  of  foreclosure  only, 
and  is  based  upon  Rule  LXXTX  of  tlie  General  Rules  of  Practice 
in  relation  to  deposit  of  moneys  received  by  referees  appointed 
to  sell  real  property  and  was  made  to  meet  the  exigencies  that 
might  arise  upon  the  closing  of  title  of  property  so  sold.  Rule 
LXIX  also  was  taken  into  consideration,  reference  particularly 
being  made  to  payments  of  money  out  of  court  to  be  paid  directly 
to  the  *  person  entitled  to  receive  the  same.'  In  no  way  does 
this  agreed  form  interfere  with  the  amended  rules,  nor  is  it 
intended  to  be  inferred  therefrom  that  a  new  rule  hao  been 
adopted,  the  purpose  being  to  give  oflicial  sanction  to  proper 
payments  to  be  made  by  referees,  without  which  embarrassing 
complications  might  arise  upon  the  closing  of  the  title,  if  in- 
sistence was  made  of  strict  adherence  to  Rules  LXIX  and  LXXIX. 
It  would  seem  that  the  form  adopted  in  this  Department  con- 
tains the  essential  features  that  would  be  necessarily  adopted  for 
general  use  throughout  the  State.  In  this  connection  permit  me 
to  call  your  attention  to  the  fact  that  under  the  Rule  LXXIX, 
money  received  by  attorneys  when  dei)osited  in  a  bank  or  trust 
company  must  be  deposited  in  a  bank  or  trust  company  author- 
ized to  receive  court  funds  and  that  the  number  of  depositors  is 
limited." 

[See  memoranda  in  the  American  Mortgage  Company  v.  Knee- 
land  (Law  Journal,  October  5,  1910),  and  McCutcheon  v.  Ueu- 
bener   (Law  Journal,  October  18,  1910).] 
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RULES  TO  REGULATE  THE  ATTENDANCE  AND  PRESCRIBE 
THE  DUTIES  OP  THE  CLERKS,  ASSISTANT  CLERKS, 
CRIERS,  INTERPRETERS,  STENOGRAPHERS,  LIBRARI- 
ANS  AND   ATTENDANTS   OF   THE   SUPREME   COURT. 

AS  AMENDED  NOVEMBER  27,  lftl4. 
RULE  I. 

Special  deputy  clerks  and  assistant  clerks. —  The  special  deputy 
to  the  Clprk  of  the  County  of  Now  York  abaigned  lo  each  Special 
and  Trial  Term  of  the  Supreme  Court  shall  attend  on  each  day 
that  the  Court  is  in  session  and  remain  in  attendance  from  nine- 
thirty  o'clock  in  the  morning  until  five  o'clock  in  the  afternoon, 
and  later  if  Court  is  in  session.  The  special  deputy  clerk  assigned 
to  Part  2  of  the  Trial  Terms  shall  have  charge  of  the  General 
and  Special  Calendars  of  the  Trial  Terms.  The  assistants  to 
such  special  deputy  clerk  shall,  in  turn,  as  required  by  him, 
attend  in  Part  2  of  the  Court.  All  orders  relating  to  the  calen- 
dar, and  all  notes  of  issue  of  cases  to  be  placed  upon  the 
calendar,  shall  be  filed  with  the  clerk  of  Part  2  of  the  Trial 
Term.  He  shall  make  up  the  General  and  Special  Calendars  of 
such  Trial  Terms,  and  shall  make  up  a  Day  Calendar  for  each 
day  of  the  term  when  the  Court  is  in  session.  The  clerks  assigned 
to  the  other  Trial  Terms  of  the  Supreme  Court  shall  render  him 
assistance  when  he  requires  it,  when  they  are  not  actually  en- 
gaged in  their  branch  of  the  Court. 

The  special  deputy  to  the  county  clerk  assigned  to  Part  3  of 
the  Special  Term  of  the  Supreme  Court  shall  have  charge  of 
the  General  and  Special  Calendars  of  the  Special  Term,  and  all 
note9  of  issue  of  cases  to  be  placed  upon  the  Special  Term 
Calendar  and  orders  relating  to  the  calendar  shall  be  filed  with 


The  assistant  clerks  assiflned  to  Part  3  of  the  Special  Term 
shall,  in  turn,  as  directed  by  such  special  deputy  clerk,  attend 
the  sitting  of  that  part  and  shall  assist  the  clerk  thereof  in 
preparing  the  calendar.  Special  deputy  clerks  assigned  to  the 
other  Special  Terms  for  Trials  shall  render  the  special  deputy 
clerk  of  Part  3  such  assistance  as  he  shall  require  when  the 
Courts  to  which  they  are  respectively  assigned  are  not  in  session. 

The  special  deputy  clerk  assigned  to  each  Trial  and  Special 
Term  of  the  Court  shall,  subject  to  the  supervision  of  the  justice 
assigned  thereto,  be  responsible  for  the  proper  condition  of  the 
Court  room,  for  the  supply  of  stationery,  and  for  the  attend- 
ance of  the  officers  or  attendants  assigned  to  su(^  Special  and 
Trial  Terms,  and  for  the  performance  by  such  officers  or  attend- 
ants of  their  respective  duties. 

The  special  deputy  clerk  assigned  to  the  Special  Term  for  the 
Hearing  of  Motions  shall  make  up  a  Day  Calendar  of  motions  to 
be  heard  each  day  (not  later  than  three  o'clock  for  the  succeeding 
day)  and  shall  cause  the  same  to  be  published  in  the  Law  Jour- 
nal He  shall  attend  at  the  call  of  the  calendar  and  render  such 
Mtiatftnoe  «a  the  Justice  assigned  to  that  tenn  of  tha^ourt, shall 
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require.  The  assistant  clerks  assigned  to  that  part  of  the  Court 
shall  attend  each  day  from  nine- thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  may  be 
necessary,  and  shall  perform  such  duties  as  the  deputy  clerk 
assigned  to  that  part  of  the  Court  shall  require.  The  deputy 
clerk  assigned  to  the  Special  Term  for  the  transaction  of  ea  parte 
business  shall  attend  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  the  justice 
assigned  to  that  branch  of  the  Court  shall  require,  and  shall  ren- 
der to  the  justice  such  assistance  as  he  shall  require.  The  assist- 
ant clerks  assigned  to  that  part  of  the  Court  shall  keep  the  rec- 
ords of  the  Court  and  shall  perform  such  additional  duties  as  are 
required  by  the  clerk.  There  shall  be  three  additional  assistants 
to  such  clerk  (to  be  assigned  to  that  part  of  the  Special  Term) 
who  shall  have  charge  of  the  records  of  naturalization  heretofore 
kept  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York  and  the 
clerk  of  the  Court  of  Conunon  Pleas  for  the  city  and  county  of 
New  York,  who  shall  attend  to  applicants  for  naturalization  and 
keep  the  books  and  records  relating  thereto,  and  who  shall  per- 
form such  additional  duties  as  said  special  deputy  clerk  shall  re- 
quire. There  shall  be  two  other  additional  assistants  to  such 
special  deputy  clerk  (to  be  assigned  to  this  branch  of  the  Court) , 
who  shall  have  charge  of  the  records  relating  to  assignments  for 
the  benefit  of  creditors  and  who  shall  perform  all  the  clerical 
duties  relating  thereto.  They  shall  also  perform  generally  such 
duties  as  may  be  required  of  them  by  the  justices  assigned  to  this 
branch  of  the  Court  or  by  the  clerk  thereof.  The  assistants  to 
this  branch  of  the  Special  Term  shall  attend  the  office  provided 
for  them  in  the  County  Court  House,  in  the  county  of  New  York, 
at  nine-thirty  o'clock  in  the  morning  and  shall  remain  until  five 
o'clock  in  the  afternoon,  and  so  much  later  as  shall  be  necessary. 
The  clerk  assigned  to  the  terra  for  the  hearing  of  appeals  from 
the  City  Court  and  District  Courts  in  the  city  of  New  York  shall 
attend  the  sitting  of  the  Appellate  Term  while  in  session,  shall 
keep  the  records  of  such  Court  and  perform  such  duties  in  addi- 
tion as  shall  be  required  of  him  by  the  justices  assigned  to  hold 
such  term.  When  the  Court  is  not  in  session  he  shall  attend  each 
day  from  nine-thirty  o'clock  in  the  morning  until  five  o'clock  in 
the  afternoon,  and  when  not  occupied  with  the  business  of  such 
appellate  branch  he  shall  assist  the  special  deputy  clerks  of 
Part  2  of  the  Trial  Term  and  of  Part  3  of  the  Special  Term,  and 
perform  such  other  duties  as  may  be  required  of  him  by  any  jus- 
tice of  the  Supreme  Court. 

RULE  II. 
Stenographers. —  There  shall  be  a  stenographer  attached  to  each 
Special  and  Trial  Term  of  the  Supreme  Court,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  Court  to  which  he  is  as 
signed.  In  case  his  services  are  not  needed  in  the  Court  to  which 
he  is  assigned,  it  shall  be  his  duty  to  attend  any  other  term  of 
the  Court  at  which  his  services  shall  be  requiredL^either  by  the 
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justice  presiding  at  such  other  term  or  by  the  special  deputy 
clerk  attached  uiereto.  The  stenographers  assigned  to  the  8pe- 
dai  or  Trial  Terms  of  the  Supreme  Court  must  attend  in  the 
Court  House  each  day  at  ten  o'clock  in  the  morning,  and  each 
stenographer  must  remain  as  long  as  he  is  required  to  remain  by 
the  juatioe  presiding  at  the  part  to  which  he  is  assigned.  They 
shall  also  render  such  assistance  to  any  justice  of  the  Court  as 
he  shall  require.  In.  case  of  the  absence  of  any  stenographer 
from  the  part  to  which  he  is  assigned  owing  to  illness,  or  when 
owing  to  an  accumulation  of  work  any  such  stenographer  shall 
be  permitted  by  the  justice  presiding  in  such  part  to  absent  him- 
■elf  for  a  definite  poriod  from  the  daily  sittings  of  the  Court  for 
the  purpoee  of  enabling  him  to  ¥rrite  out  the  testimony  taken  by 
him,  such  stenographer  may,  subject  to  the  approval  of  such  jus- 
tice,  select  another  stenographer  to  take 'his  place  during  such 
cemporary  absence. 

Such  temporary  stenographer  shall,  before  acting,  take  the 
oath  of  oflice.  He  shall  be  paid  by  the  official  stenographer  whose 
place  be  takes,  and  his  services  shall  not  be  a  charge  upon  the 
city  or  county  of  New  York. 

RULE  m. 

Lihraiian  and  assistant  librarian. —  It  shall  be  the  duty  of  the 
librarian  of  the  Appellate  Division  of  the  Supreme  Court  to  take 
charge  of  the  library  of  the  Appellate  Division  of  the  Supreme 
Court,  and  to  perform  generally  such  duties  in  relation  to  such 
library  as  the  justices  shall  require.  He  shall  be  responsible  for 
all  the  books  in  the  library,  and  shall  see  to  it  that  all  books 
removed  from  the  library  to  the  Court  room  or  elsewhere  are  re- 
turned to  the  library,  and  shall  be  responsible  generally  for  the 
safekeeping  and  proper  condition  of  the  books  and  furniture  in 
the  library  room. 

RULE  IV. 
Interpreters. —  The  JuRtices  of  the  Appellate  Division  of  the 
Supreme  Court  in  I'le  First  Department  will  detail  one  of  the 
interpreters  to  act  as  chief  interpreter,  whose  duty  it  shhll  be  to 
attend  at  the  Court  House  on  each  day,  except  on  Simdays  and 
legal  holidays,  from  nine- thirty  o'clock  in  the  morning  until  five 
o'clock  in  the  afternoon,  and  until  each  Trial  and  Special  Term  of 
the  Court  shall  have  adjourned.  He  shall  keep  a  record  in  a 
book  to  be  provided  for  the  purpoee  of  the  time  on  each  day  at 
which  each  mterpreter  of  the  Court  shall  report  for  duty  and  the 
time  at  which  each  interpreter  leaves  the  Court  House,  lie  shall 
assign  each  interpreter  to  duty  in  the  particular  branch  of  tfie 
Court  at  which  his  services  are  required,  and  shp.Il  make  a 
monthly  report  to  the  Presiding  Justice  of  the  Supreme  Court  in 
the  First  Department  as  to  the  attendance  of  interpreters,  spec- 
ifying the  days  and  portions  of  days  that  each  interpreter  shall 
have  been  abeent  and  the  manner  in  which  each  of  the  inter- 
preters has  performed  his  duties,  and  with  such  other  recommen- 
dations as  be  ahall  consider  proper.    He  shall  at  all  ^tu^ej^^^)|l^y 
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the  directions  of  a2iy  of  the  justices  of  the  Supreme  Court  as  to 
the  performance  of  his  duties  and  furnish  interpreters  for  the 
several  parts  of  the  Court  when  called  upon  to  do  so.  The  other 
interpreters  shall  attend  on  each  day,  except  on  Sundays  and 
legal  holidays,  unless  excused  by  a  justice  of  the  Court  or  by 
the  chief  interpreter,  from  nine-thirty  o'clock  in  the  morning 
imtil  five  o'clock  in  the  afternoon,  and  as  much  later  as  any 
branch  of  the  Court  is  in  session.  They  shall  be  under  the  gen* 
era]  direction  of  the  chief  interpreter  and  shall  attend  at  each 
branch  of  the  Court  as  required  either  by  him  or  by  a  justice  of 
the  Supreme  Court.  Each  interpreter  shall  also  render  any 
servicR  required  by  any  justice  of  the  Supreme  Court,  whether  in 
Court  or  out  of  Court.  They  shall  report  to  the  chief  interpreter 
their  arrival  and  departure  from  the  Court  House,  and  generally 
shall  obey  his  instructions  in  regard  to  the  performance  of  their 
duties.  When  not  actually  engaged  at  a  term  of  the  Court  tiie 
interpreters  shall  be  in  attendance  at  a  room  to  be  provided  for 
that  purpose,  so  as  to  be  always  available  when  their  services  are 
required. 

RULE  V. 

Crier  and  assistant  crier. —  The  crier  of  the  Appellate  Division 
of  the  Supreme  Court  shall  assign  the  attendants  to  the  Appellate 
Division  and  to  the  various  Special  and  Trial  Terms  of  the  Su- 
preme Court.  He  shall  have  general  charge  of  the  attendants, 
and  it  shall  l^  his  duty  to  see  that  they  properly  perform  their 
duties.  He  shall  report  to  the  Appellate  Division  of  the  Supreme 
Court  any  one  of  such  attendants  who  fails  to  attend  and  perform 
the  duties  required  of  him  or  who  in  any  way  misconducts  him- 
self. He  shall  attend  at  each  session  of  the  Appellate  Division 
of  the  Supreme  Court  and  shall  open  and  adjourn  said  Court, 
except  when  his  attendance  is  dispensed  with  by  the  Presiding 
Justice.  He  shall  make  a  report  each  month  to  the  Appellate 
Division  of  any  violation  of  any  of  the  rules  of  the  Court  of 
which  he  is  cognizant,  and  shall  perform  such  other  duties  as  the 
Presiding  Justice  of  the  Appellate  Division  shall  require. 

The  assistant  to  the  said  crier  sliall  attend  at  the  County  Court 
House  in  the  county  of  New  York  on  each  day  from  nine-thirty 
o'clock  in  the  morning  until  five  o'clock  in  the  afternoon,  and  as 
nmch  longer  as  his  attendance  shall  be  required  by  any  of  the 
justices  of  the  Court,  or  while  any  branch  of  the  Court  is  in  ses- 
sion. In  the  absence  of  the  crier  he  shall  perform  all  the  duties 
of  the  crier,  and  shall  perform  such  other  duties  a^  any  justice 
of  the  Supreme  Court  or  the  crier  shall  require.  The  assistant 
crier  shall  wear  while  in  Court,  or  in  the  discharge  of  his  duties, 
a' uniform  such  as  is  now  established  for  the  crier  of  the  Supreme 
Court. 

RULE  VI. 

Attendants.— The  attendants  shall  each  day  attend  the  various 
branches  or  terms  of  the  C!ourt  to  which  they  are  assigned  by  the 
crier  from  nine-thirty  o'clock  in  the  morning  until  five  o'clock  in 
the  afternoon,  or  as  'much  longer  as  the  Court  iB-4n  flesaLon  or  as 
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a  juBtice  of  the  Supreme  Court  requires  them  to  attend.  Thev 
shall  report  to  the  clerk  of  the  part  to  which  they  are  assignea. 
They  ahall  wear  the  uniform  now  prescribed  for  the  attendants 
of  the  Supreme  Court.  In  addition  to  their  ordinary  duties  in 
Court  they  ahall  perform  such  other  duties  as  may  be  required  of 
them  by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned^  or  by  the  crier  or 
assistant  to  the  crier. 

RULE  vn. 

Return  to  commissioner  of  juTora.— The  special  deputy  clerk 
assigned  to  each  of  the  Trial  Terms  of  the  Court  shall,  within 
live  days  after  the  discharge  from  service  of  each  of  the  panels 
of  the  trial  jurors,  make  a  full  and  complete  return  to  the  com- 
missioner of  jurors  and  to  the  special  deputy  clerk  of  Part  4  of 
the  Trial  Term  showing: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
•erved;  the  number  of  days  the  juror  attended  for  the  purpose  of 
Mrving,  and  the  number  of  days  actually  served. 

2.  llie  name  and  residence  of  each  juror  who  was  excused  or 
discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notified  who  did  not 
attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine,  and  the  part  of  the  Court  at  which  the 
fine  was  imposed,  and  the  name  of  the  justice  who  held  the  same 
(unless  the  fine  has  been  remitted). 

The  special  deputy  clerk  of  Part  4  shall  keep  a  record  showing 
all  the  above  facts  in  reference  to  all  the  jurors  notified  to  attend 
at  any  of  the  Trial  Terms  of  said  Court,  and  shall,  within  ten 
dave  after  the  discharge  from  service  of  each  of  the  panels  of 
trial  jurors,  make  a  return  to  the  counsel  to  the  corporation  of 
all  fines  imposed,  which  return  shall  give  the  name  of  each  per- 
son fined,  his  address,  the  amount  of  the  fine,  the  date  when  im- 
posed, the  part  of  the  court  at  which  the  fine  was  imposed,  and 
the  name  of  the  justice  who  held  the  same. 

RULE  vin. 

Each  special  deputy  clerk,  assistant  clerk,  stenographer,  inter- 
preter and  attendant  shall  each  day  sign  personally  the  cards  of 
record  of  attendance,  and  state  thereon  the  time  of  his  arrival  in 
Court  and  the  time  of  his  departure  therefrom,  and  the  clerks  of 
the  calendar  parts  and  the  clerks  of  the  various  Trial  and  Special 
Terms  shall  each  day  forward  to  the  crier  said  cards  of  record  of 
attendance. 

The  oflices  of  the  clerks  of  the  various  parts  shall  remain  open 
from  nine-thirty  a.  m.  to  five  p.  M. 
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RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATION 
OF  JUSTICE  IN  RELATION  TO  THE  HEARING  AND 
DETERMINATION  OF  QUESTIONS  ARISING  UNDER 
THE  ELECTION  LAW, 

The  justices  of  the  Appellate  Division  of  the  Supreme  ^Court 
in  the  First  Judicial  Department  do  hereby  make  and  establish 
the  following  rules  to  promote  the  efficient  administration  of  jus- 
tice in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  the  Laws  of  1896^ 
and  the  amendments  thereto) : 

Rule  1.  All  applications  to  the  Supreme  Ck>urt  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election  offi- 
cers under  section  56  of  the  Election  Law  (chapter  909  of  the 
Law^s  of  1896,  as  amended) ;  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justioe  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law^  shall  be  made 
to  Special  Term,  Part  1  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assign^  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and  deci- 
sion, and  such  application  shall  have  precedence  over  all  other 
business  at  any  part  of  the  Special  Term.  The  final  order  deter- 
mining such  special  proceeding  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determination  is  made 
and  the  determination  of  the  Court  upon  the  facts  thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an  order 
which  will  be  granted  on  the  application  of  any  party  to  such  a 
special  proceeding. 
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SURROGATES*  COURT,  NEW  YORK  COUNTY. 

RULES  OF  PRACTICE  OF  THE  SURROGATES'  COURT,  NEW 
YORK  COUNTY 

RULE  I. 

Papers. —  Each  petition,  decree,  order,  objection,  answer,  affi- 
davit, stipulation  and  other  paper  submitted  to  the  court  shall 
be  indorsed  with  the  title  of  the  proceeding  to  which  it  relates, 
and  a  description  of  the  paper  and  the  name  and  post-office  ad- 
dress of  the  attorney  presenting  it. 

No  decree  or  paper  on  file  in  this  court  will  be  intrusted  to  the 
attorneys  or  parties  except  for  the  purpose  of  proper  examination 
in  the  office  where  it  is  deposited,  and  if  any  such  document  or 
paper  shall  be  needed  on  a  hearing  before  any  referee  appointed 
by  this  court  the  same  shall  be  intrusted  to  a  clerk  or  messenger 
of  this  court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor. 

No  paper  will  be  received  for  consideration  by  the  surrogate, 
or  for  filing  in  his  office,  unless  it  is  of  the  weight  prescribed 
by  Rule  XIX,  General  Rules  of  Practice,  or  unless  it  is  written 
or  printed  in  black  characters  and  conforms  in  all  other  respects, 
so  far  as  practicable,  to  the  requirements  of  said  rule. 

No  paper  will  be  received  by  the  clerk  o^  the  court  after  argu- 
ment or  submission  of  a  matter  subsequent  to  the  date  fixed  by 
the  surrogate  for  the  receipt  of  the  same,  and  no  such  paper 
shall  be  received  unless  a  copy  has  been  served  upon  the  at- 
torney or  attorneys  for  the  other  party  or  parties  who  have 
appeared  in  the  proceeding. 

RULE  n. 
Motion  calendar. —  A  motion  calendar  will  be  called  on  Tues- 
day and  Friday  of  each  week  at  10:30  o'clock  a.  m.,  except  that 
during  the  month  of  July  there  will  be  a  calendar  on  Tuesdays 
only,  and  from  the  last  Tuesday  4n  July  until  the  first  Tuesday 
after  the  15th  of  September  there  will  be  no  calendar. 

RULE  m. 

When  motion  or  proceeding  may  be  entered  on  calendar; 
adjoamment  of  motion.-— To  entitle  a  motion  or  proceeding  to 
be  placed  upon  the  Motion  Calendar  proof  of  service  of  all  orders, 
citations  and  other  papers  on  which  the  motion  or  application  is 
made  shall  be  furnished  to  the  Clerk  of  the  court  at  or  before 
one  o'clock  on  the  day  preceding  the  motion  day.  Except  where 
a  written  stipulation  of  all  the  parties  to  the  proceeding  has  been 
filed  with  the  clerk  of  the  court,  a  motion  shall  be  adjourned 
only  upon  the  return  day  thereof,  upon  showing  legal  grounds 
therefor  to  the  satisfaction  of  the  surrogate. 

Proceedings  or  motions  which  have  been  marked  "  reserved 
generally"  may  be  restored  to  the  calendar  upon  two  days' 
notice  to  all  parties  who  have  appeared  in  the  proceeding. 
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RULE  IV. 

Probate;  will  and  copy  to  be  filed. —  Ihe  will,  if  not  lost  or 
destroyed,  shall  be  filed  with  the  petition  for  probate,  unless, 
upon  good  cause  shown  by  affidavit,  the  surrogate  dispenses 
therewith,  in  which  case  the  will  must  be  filed  at  least  two  days 
before  the  return  day  of  the  citation. 

In  all  cases  a  copy  of  the  will  must  be  filed  with  the  petition. 
With  such  copy  there  must  also  be  filed  an  affidavit  of  two  adult 
persons  that  they  have  compared  the  copy  with  the  original  will 
and  that  the  copy  is  a  true  and  correct  one. 

RULE  V. 

In  probate  proceedings  when  all  parties  in  interest  have  waived 
the  service  of  citation,  notice  of  at  least  two  days  must  be  given 
to  the  probate  clerk  before  the  testimony  of  the  subscribing  wit- 
nesses will  be  taken. 

RULE  VL 

Contested  probates. —  A  copy  of  any  objections  filed  to  the 
probate  of  a  last  will  and  testament  shall  Jl>e  served  upon  the 
proponent  or  his  attorney  in  case  the  proponent  sh&U  have 
appeared  by  attorney. 

In  a  contested  probate  proceeding  notice  of  trial  shall  be  8ervt»d 
and  a  note  of  issue  filed  as  prescribed  by  section  977  of  the  Code 
of  Civil  Procedure. 

In  cases  of  contests  in  probate  proceedings,  where  a  notice  r#f 
objection  filed  ia  required  by  section  26 IS,  Code  of  Civil  Procedure, 
and  within  five  davs  after  objections  to  the  probate  are  filed, 
the  proponent  shall  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  such  notice.  If  the  proponent  fails 
to  present  such  petition  and  fails  to  procure  and  enter  such  order 
within  five  days  after  objections  are  filed,  any  other  party  to  the 
proceeding  may  present  such  petition  and  order. 

RULE  vn. 

Jury  trials  of  probate  cases. —  Within  five  days  after  a  jury 
trial  is  demanded  in  the  objections  filed  to  the  probate  of  a  will 
the  party  making  the  demand  shall  present  on  two  days'  notice 
of  <M^ttleznent  to  the  attorneys  of  all  parties  who  have  appeared 
by  attorney  a  proposed  order  directing  such  trial  by  jury.  Such 
order  .shall  state  plainly  and  concisely  the  controverted  questions 
of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by  jury 
fails  to  serve  and  present  a  proposed  order  as  aforesaid,  such 
order  may  thereafter  be  presented  by  any  party  to  the  proceeding. 

RULE  VIIL 
AccountingB. —  \^Tien  a  petition  for  a  voluntary  account  is 
presented  the  account  to  which  it  relates  must  be  filed  theri»- 
with.  I'pon  an  accounting  of  any  executor,  administrator  c.  t.  a. 
or  testamentary  trustee  a  copy  of  the  will  must  be  filed  with 
tne  petition  and  account. 
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RULE  IX. 

Contested  accottntmss. —  On  an  accounting  b^  an  executor^ 
adminUtrator,  guardian  or  trustee  any  party  interested  or  a 
creditor  desiring  to  contest  the  account  shall  file  specific  objec- 
tions thereto  and  shall  serve  a  copy  thereof  on  the  accounting 
party  or  upon  his  ay;orney  in  case  he  shall  have  appeared  by 
attorney  within  eight  days  after  the  filing  of  the  account,  where 
the  accounting  is  a  compulsory  one,  and  within  eiglit  days  after 
the  return  of  the  citation  or  within  eight  days  after  the  proceed- 
ing is  marked  for  decree  where  the  accounting  is  a  voluntary  one, 
or  within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  surrogate.  A  special  guardian  in  an  accounting 
proceeding  shall  file  his  report  or  objections  within  eight  days 
after  his  appointment,  unless  for  cause  shown  his  time  to  file 
such  report  or  objections  be  extended  by  the  surrogate. 

The  contest  of  the  account  shall  be  confined  to  the  items  or  mat' 
ter  objected  to* 

RULE  X. 

AffidaTit  of  regularity. —  With  every  proposed  decree  on  an 
aecounting  there  must  be  submitted  an  affidavit  of  regularity 
setting  forth  the  necessary  jurisdictional  facts. 

RULE  XI. 

Entry  of  decrees  against  infants  in  accountings. —  In  any  pro- 
leeding  for  a  judicial  settlement  of  an  account,  wherein  a  special 
guardian  shall  be  appointed  or  a  general  guardian  shall  appear 
to  protect  the  interests  of  an  infant  party  to  such  aecounting, 
no  decree  shall  be  entered  upon-  default  against  such  infant,  but 
such  decree  shall  be  so  entered  only  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  carefully 
examined  the  account  and  finds  it  correct,  and  upon  two  days' 
notice  to  the  guardian  of  the  settlement  thereof. 

RULE  XII. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration where  it  appears  that  the  intestate  was  at  the  time  of  his 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  consul  or  consular  representative  of  such 
foreign  power. 

RULE  xin. 

Guardianship. —  A  petition  for  the  application  by  a  guardian 
for  an  infant's  property,  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant,  shall  show  the  terms 
of  any  previous  order  for  the  application  of  any  portion  of  the 
infant's  property. 

When  the  application  is  made  by  a  person  other  than  the 
guardian  of  the  property  or  a  parent  of  the  infant,  the  duly 
acknowledged  consent  of  such  guardian  or  parent  shall  be  an- 
nexed to  the  petition,  or  the  application  must  be  made  on  notice 
to  such  guardian  or  parent. 
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RULE  XIV. 
A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XV. 

Appearance  of  a  general  guardian  or  oommittee. —  Where  an 
infant  appears  by  his  general  guardian  or  where  a  lunatic,  idiol 
or  habitual  drunkard  appears  hj  his  committee  the  general 
guardian  or  tlie  committee  shall  show  that  such  general  guardian 
or  such  committee  is  competent  to  protect  the  rights  of  the 
infant  or  incompetent  and  has  no  interest  adverse  to  that  of  the 
infant  or  incompetent,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  or  any  party  to  the  proceeding.  It^musi 
appear  whether  or  not  such  general  guardian  or  committee  is 
entitled  to  share  in  the  distribution  of  the  estate  or  fund  in 
which  the  infant  or  incompetent  is  interested,  and  if  the  general 
guardian  or  committee  is  in  any  way  interested  in  the  estate  or 
fund  the  nature  of  such  interest  must  be  disclosed.  WTiere  a 
general  guardian  appears  for  an  infant,  the  name,  residence  and 
relationship  to  the  infant  of  the  person  with  whom  the  infant 
is  residing  must  be  disclosed,  and  also  whether  or  not  the  infant 
has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not 
such  parent  has  knowledge  of  and  approves  such  appearance,  and 
such  knowledge  and  approval  should'  be  shown  by  the  affidavit  of 
such  parent.  If  the  infant  has  no  parent  living,  like  knowled^ 
and  approval  of  such  appearance  by  the  person  with  whom  the 
infant  resides  must  be  shown  in  like  manner. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with,  the  surrogate  will  appoint  a  special  guardian  for  the 
infant  or  incompetent,  as  provided  in  section  2534,  Code  of  Civil 
Procedure,  notwithstanding  the  appearance  by  the  general  guard- 
ian or  committee. 

RULE  XVI. 

Referee's  report. —  A  referee  shall  file  with  his  report  all  the 
testimony  taken  and  all  the  papers  and  exhibits  that  were  before 
him  in  the  proceeding  in  which  the  report  is  filed. 

When  a  referee*s  report  has  been  filed  said  report  shall  be 
confirmed  as  of  course  unless  exceptions  thereto  be  filed  by  a 
party  interested  in  the  accounting  or  proceeding  within  ten 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
report  shall  have  been  served  upon  the  opposing  party;  and  in 
case  exceptions  shall  be  so  filed,  any  party  may  bring  on  the 
hearing  of  said  exceptions  on  any  stated  motion  day  on  the 
same  notice  that  would  be  required  for  the  hearing  of  a  motion. 

RULE  XVII. 
Justification  of  sureties  to   undertaking  on  appeal — The  re- 
spondent on   any   appeal    f  r(  m   a   decree   or   order  of  this  court 
may  within  ten  days  after  the  filing  of  the  undertaking  required 
on   such   appeal   serve   upon    the   attorney    for   tiie   appellant   a 
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written  notice  that  he  excepts  to  the  sufficiency  of  the  sureties 
therein;  whereupon  and  within  ten  days  thereafter  such  sureties, 
or  other  sureties  in  a  new  undertaking  to  the  same  effect,  mu«t 
justify  before  the  surrogate,  or  a  clerk  designated  for  that  pur* 
pose,  on  five  daya'  notice  of  such  justification,  to  be  served  upon 
the  respondent's  attorney,  by  each  surety  appearing  in  person 
before  said  surrogate  or  designated  clerk  and  submitting  to  lui 
examination,  under  oath,  on  the  part  of  the  appellant,  touching 
his  sufficiency.  If  such  sureties  shall  be  found  sufficient,  said 
surrogate  or  designated  clerk  will  indorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant ; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such 
allowance  shall  be  to  avoid  the  undertaking. 

RULE  XVIII. 
Justification  of  sureties  to  bond  of  executor,  administrator, 
guardian,  etc. —  Principals  and  sureties  upon  bonds  and  under- 
tickings,  if  natural  persons,  must  appear  and  qualify  before  the 
clerk  designated  for  that  purpose  by  the  surrogate.  Whenever 
a  bond  with  sureties  shall  be  filed  by  an  executor,  administrator, 
guardian  or  trustee  any  person  interested  in  the  estate  may  ap- 
ply to  the  surrogate  for  an  order  requiring  the  sureties  in  said 
tKmd  to  appear  before  him  or  a  clerk  designated  for  that  purpose 
and  subnut  to  an  examination  under  oath  as  to  their  sufficiency 
as  such  sureties.  If  it  shall  appear  to  the  satisfaction  of  the 
surrogate  that  such  examination  is  necessary  he  will  make  an 
order  prescribing  the  time  and  place  where  such  examination 
ohall  take  place,  a  copy  of  which  order  shall  be  served  upon  such 
executor,  administrator,  guardian  or  trustee  at  least  five  days 
before  the  time  fixed  for  such  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  the  sufficiency  of  such 
surety  he  will  indorse  his  approval  upon  the  bond  or  a  copy 
thereof;  and  in  case  such  surety  on  such  examination  shall  not 
in  the  opinion  of  the  surrogate  be  sufficient  the  surrogate  will 
make  an  order  requiring  the  substitution  of  new  sureties  within 
five  days  after  the  service  of  a  copy  of  said  order  upon  the 
executor,  administrator,  guardian  or  other  trustee,  or  his  at- 
torney, if  he  shall  have  appeared  by  attorney  on  such  examination. 

RULE  XIX. 
Hotioe  of  settlement  of  orders*  and  decrees  in  litigated  motions. 
—  Two  days'  notice  of  the  settlement  of  an  order  on  a  litigated 
motion  or  of  a  decree  or  decision  shall  be  given  in  writing  to  all 
the  parties  who  have  appeared  and  to  any  special  guardian  in  the 
proceeding  in  which  su<ji  order,  decree  or  decision  is  to  be  made. 

RULE  XX. 
Costs  and  allowances. —  Whenever  a  party  to  a  decree  shall 
deem  himself  entitled  to  costs  the  matter  will  be  considered  and 
determined  by  the  surrogate  on  two  days'  notice  of  adjustment. 
With  said  notice  shall  be  served  a  statement  showing  the  items 
of  coaU  and  disbursements  to  which  the  party  may  d^em^himself 
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entitled,  whioh  dUbursementa  ghall  be  duly  verified  both  M  to 
their  amount  and  necessity.  The  disbur semen ts  for  referee's  and 
stenographer's  fees  must  be  sustained  by  affidavits  or  detailed 
proof. 

At  the  same  time  and  on  like  notice  the  surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  appli- 
cation must  be  accompanied  by  an  affidavit  setting  forth  the 
number  of  days  necessarily  occupied  in  the  hearing  or  trial,  in 
preparing  the  account  for  settlement  and  in  the  preparation  for 
the  trial,  the  time  occupied  on  each  day  in  the  rendition  of  the 
services,  their  nature  and  extent  in  detail,  including  the  services 
necessarily  rendered  or  to  be  rendered  in  the  drawing,  entering 
or  executing  of  the  decree.  In  case  such  trial  shall  have  been 
had  before  a  referee  the  time  necessarily  occupied  in  such  trial 
before  him  may  be  shown  by  a  certificate  of  such  referee. 

RULE  XXI. 
No  petition  for  the  probate  of  a  will  or  for  the  grant  of  let- 
ters of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  fund  or  the  estate  or  person 
of  the  same  infant,  except  where  there  is  unusual  delay  in  pros- 
secuting  sucli  proceeding,  and  then  only  upon  application  to  the 
surrogate,  with  notice  to  the  prior  applicant. 

RULE  XXII. 
Compromise. —  Upon  application  for  leave  to  compromise  it 
should  appear  by  the  affidavit  of  the  petitioner's  attorney  that  he 
has  investigated  the  subject  matter  of  the  compromise  or  the 
facts  of  any  alleged  cause  of  action.  If  the  attorney  has  become 
concerned  in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed,  or  at  the 
instance  of  any  representative  of  such  party,  that  fact  must  be 
disclosed. 

RULE  xxin. 

Transfer  tax  proceeding. —  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  surrogate  will  enter  the 
order  (upon  the  submission  thereof)  determining  the  value  of 
the  property  and  the  amount  of  tax.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  Ihe  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal,  which 
must  specify  the  grounds  of  objection.  Upon  filing  said  notice 
of  appeal  with  the  clerk  of  the  court,  together  with  proof  of 
service  of  said  notice  upon  all  parties  that  appeared  before  the 
appraiser,  the  proceeding  will  be  placed  upon  the  calendar  for 
the  next  regular  motion  day  without  further  notice. 

Upon  the  return  of  the  appraiser's  notice  of  time  and  place 
of  appraisal  a  special  guardian  will  be  appointed  to  protect  the 
interests  of  infants  if  it  appears  that  their  rights  are  involved 
and  they  are  not  otherwise  adequately  represented^  , 
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RULES  OF  PRACTICE  IN  THE  SURROGATE'S  COURT, 

KINGS  COUNTY. 

RULE  I. 

The  Surrogate'^  Court  is  open  for  the  transaction  of  business 
on  every  secular  day  as  follows:  From  September  1  to  June  30, 
from  9  A.  M.  to  4  p.  u.,  except  on  Saturday;  from  July  1  to 
August  31,  from  9  a.  m.  to  2  p.  M.,  except  on  Saturday;  on  Satur- 
diiy,  from  9  a.  m.  to  12  m. 

RULE  n. 

Every  paper  to  be  used  in  the  Court  shall  be  endorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description  of 
the  paper  and  the  name  and  post-office  address  of  the  attorney 
presenting  it. 

RULE  III. 

Every  petition  received  in  the  office  of  the  Court,  unless  an 
order  to  the  contrary  shall  be  endorsed  thereon,  shall  be  forth- 
with marked  with  the  date  of  its  receipt  and  placed  in  a  reposi- 
tory suitably  labelled  and  displayed.  Until  disposed  of  by  the 
Court  such  petition  shall  there  remain,  open  to  the  inspection  of 
the  public,  except  when  removed  for  proper  examination. 

RULE  IV. 

No  paper  in  the  office  of  the  Court  will  be  intrusted  to  any 
attorney,  party  or  other  person  except  for  proper  examination 
thereof  In  the  said  office. 

If  any  referee' appointed  by  this  Court  shall  request  the  de- 
livery to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  deliverd  to  him  upon  his  execution  of  a  receipt  therefor 
and  by  a  clerk  or  messenger  of  the  court. 

RULE  V. 

In  a  proceeding  for  the  probate  of  a  will,  not  lost  or  destroyed, 
a  copy  of  the  will  shall  be  filed  w4th  the  petition  and  on  or 
before  the  return  of  the  citation  the  original  will  shall  be  filed 

RULE  VI. 

Where  two  or  more  instruments  are  offered  for  probate,  cita- 
tion shall  issue  to  each  legatee,  devisee  or  other  beneficiary  in 
being  named  or  indicated  in  any  one  of  such  instruments,  if 
any  other  of  such  instruments  purporting  to  have  been  made 
after  the  instrument  in  which  he  is  so  named  or  indicated  con- 
tains provisions  which  might  adversely  affect  his  interest. 

RULE  VII. 
L^jpon  application   for  letters  of  administration,  where  it  ap- 
pears that  an    intestate  was  at  death   the  subject  of  a  foreign 
power  whose  Consul  is  entitled  by  treaty  to  tlie  right  of  admia- 

1^^  Digitized  by  Google 


RULES   OF   PRACTICE. 

istration  or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  VIIL 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  accounting  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  the  will  shall  be 
filed  with  the  petition  and  account. 

RULE  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings  the  proofs  of  service  of  process  shall  be 
filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 
of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 
be  filed  on  or  before  the  day  preceding  the  day  therein  named  for 
the  hearing  of  a  motion. 

RULE  XII. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  xin. 

If  upon  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  the  trial,  ex- 
cept such  as  may  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  the  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  consideration  of  any  matter  of  discretion. 

RULE  XIV. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  is  filed,  the  items  as  to  which 
he  holds  the  affirmative,  the  objections  which  he  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  where  an  answer  is 
filed  and  an  adjournment  is  had,  or  the  time  to  file  the  report  is 
extended  by  order.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in 
its  performance. 

RULE  XVI. 

No  itoilowance  will  be  made  to  an  accountant  on  the  settlement 
of  his  account  unless  there  is  contained  in  or  appended  to  his 
bill  of  costs  a  verified  statement  of  the  services  for  which  he 
seeks  allowance. 

Such  statement  shall  show  in  detail  the  number  of  days  upon 
which  services  were  rendered  in  preparing  the  account,  the 
time  occupied  on  each  day  in  such  services  and  the  nature  of 
such  services. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  decree,  such  statement 
shall  show  the  nature  of  such  services. 

RULE  XVII. 

Two  days'  notice  of  the  settlement  of  any  order  on  a  litigateA 
motion  or  of  any  decree  or  decision  in  writing  shall  be  given 
to  all  the  parties  who  have  appeared  in  the  proceeding  in  which 
such  order,  decree  or  decision  is  to  be  made  and  to  any  special 
guardian  appointed  therein. 

RULE  XVIII. 

When  a  proposed  order,  decree  or  decision  shall  be  served, 
with  notice  of  settlement  thereof,  the  party  served  shall  not 
submit  any  complete  substitute  therefor,  but  may  submit  pro- 
posed amendments  thereto,  properly  referring  by  page  and 
folio  to  the  portions  of  the  paper  sought  to  be  amended  and 
containing  after  each  amendment  a  statement  of  the  grounds 
therefor. 

RULE  XIX. 

The  Court  will  sit  for  the  disposition  of  litigated  business 
during  the  weeks  commencing  on  the  first,  second  and  third 
Mondays  of  each  month,  except  July,  August  and  September,  and 
during  the  week  commencing  on  the  third  Monday  of  September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  except  Friday  and  Saturday. 
Upon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  business,  all  cases  in  which  an  issue 
is  joined  and  all  motions  which  are  opposed,  except  such  cases 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  by  order,  shall  he  adjourned  to  a  day  thereafter  appointed 
for  the  disposition  of  litigated  business. 

RITLE  XXI. 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
be  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  shall 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  therein 
shall  require  trial  by  jury,  will  then  be  tried  in* their  order  unless 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxn. 

A  Calendar  of  motions  and  of  cases  to  be  tried  by  the  Conrt 
without  a  jury  will  be  called  on  the  third  Monday  of  September 
and  on  the  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  for 
the  purpose.  Such  motions  and  cases  will  then  be  heard  unless 
the  Court  is  occupied  with  the  Calendar  of  Jury  Cases,  or 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XXIII. 

WTiere  a  trial  by  jury  has  been  lawfully  demanded,  the  order 
therefor  shall  state  distinctly  and  plainly  each  question  of  fact 
to  be  tried  and  if  the  trial  is  to  be  had  in  the  Surrogate's  Court, 
the  order  shall  set  down  the  trial  for  a  day  therein  appointed. 

Such  order  must  be  submitted  for  settlement  at  the  time  of 
the  demand  for  a  trial  by  jury  or  in  default  thereof  it  may  be 
thereafter  settled  at  the  instance  of  any  party  in  the  same 
manner  as  if  it  was  an  order  upon  a  litigated  motion. 

RULE  XXIV. 
Principals  and  sureties  upon  bonds  and  undertakings,  if 
natural  per&ons,  must  appear  and  qualify  at  the  same  time  before 
the  Administration  Clerk.  Xo  bond  for  a  sum  less  than  fitty 
dollars  will  be  approved.  No  bond  given  by  a  surety  company, 
the  penalty  of  which  is  more  than  two  thousand  dollars,  will  be 
approved  unless  it  shall  be  accompanied  by  the  certificate  of 
the  surety  that  the  principal  has  made  an  agreement  with  it  for 
the  deposit  of  the  moneys  and  other  depositable  assets  of  the 
estate  in  the  manner  declared  to  be  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desig- 
nated in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infants 
property   or   any   portion   thereof   to   the   support   or   education 
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of  the  infant  Bhall  show  that  an  annual  accountin|f  hut  been 
daly  filed  or  that  good  ctttrae  exists  for  disregarding  the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
show  the  circnmstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  Join 
in,  subscribe  and  verify  the  petition,  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
eopy  of  the  petition,  together  with  two  days'  notice  of  the  tSine 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  XZVI. 

Upon  application  for  leave  to  compromise^  the  petitioner's 
attorney,  if  any,  shall  state  'N^hether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance* 
of  the  party  with  whom  the  compromise  is  proposed  and  whether" 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 

S  ITl 


Digitized  byLjOOQlC 


RULES  OF  PRACTICE. 

RULES  OF  THE  SURROGATE'S  COURT,  QUEENS  COUNIT. 

RULE  I. 

Busineas  hours. —  The  Surrogate's  office  ia  open  for  the  trana- 
action  of  buaineaa,  except  on  Sundays^  Saturdaya  and  Holidaya, 
aa  follows:  From  September  1  to  Jime  30,  from  9  a.  m.  to  4 
p.  M.;  from  July  1  to  Auguat  31,  from  9  A.  h.  to  2  P.  M.;  on 
Saturdays  from  9  a.  m.  to  12  m. 

RULE  IL 

Calendar.*—  The  resular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesday  of  eaoh  wedc,  except  during  the  months  of  Auguat  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  questions  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  on  each  day  thereafter  while  the 
court  shtul  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  l^al 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  m. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  **off  calendar"  and 
can  then  be  restored  only  upon  two  days'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service. —  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers.— All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  blade  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  post  office  address  of  the  at- 
torney. A  proposed  order  must  not  be  attached  to  any  other 
paper. 

All  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
filed  and  entered  in  the  office  before  being  subnutted  to  the 
Surrogate. 

RULE  VL 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  party,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 

^'^  Digitized  by  Google 


SURROGATE'S  COURT,  QUEENS  COUNTY. 

RULE  VII. 

Objections;  tiial  by  jvry. —  Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
must  be  served  upon  the  petitioner,  or  upon  his  attorney,  in  case 
he  has  appeared  by  attorney. 

Within  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
omtroverted  questions  of  fact  to  be  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  may  be.  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1916.) 

RULE  VIIL 

Stipidatioiia  for  adjottniments. —  Stipulations  for  adjournments 
must  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  fiM  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Prolwte  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULSX. 
Foreign  willa. —  All  exemplified  copies  of  foreign  wills  shall 
be  acccmipanied  by  a  petition  and  an  order  for  recording  the 


RULE  XI. 
Letten  of  administration. —  No  letters  of  administration  will 
be  issued  while  another  application  for  letters  on  the  same  estate 
is  pending. 

RULE  XII. 

Citizens  of  foreign  countries. —  Upon  application  for  letters  of 
administration,  where  it  appears  tnat  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
entitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  is  conoerned. 

RULE  xin. 

Contest  of  probate  of  wilL — A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
any  facts  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  case  such  jurisdiction 
ahaii  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
contest  shall  be  questioned,  the  Court  wiH  first  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  otf  tb6-CQurt»  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,,  the  proponents 
shall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  sndi 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  nanies  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  ctim  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said, such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the. estate. 

RULE  Xiv. 
Certain  persons  must  be  made  parties  in  probate  proceedings.— 
Whenever  a  party  shall  put  in  issue  on  jprobate  the  validity,  con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  C08t3. —  WKenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  Code,  such  person-  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  interest  of  such 
person  was  not  sufliciently  represented  and  pirosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 
Accounting  (petition). —  When  a  j>etition  for  a  voluntary  ac- 
counting is  presented  the  account  ana  vouchers  to,  which -it  relates 
shall  be  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  \Vhen  an  account  fs  filed  for 
settlement,  the  accoimtant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  which  has  l>ecn  presented  to  him  and  al- 
lowed, and  which  remains  unpaid. 
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RUU  ZVIU. 

Acoouiit  (eopy  of  will  to  accompany). —  On  an  accounting  bv 
an  exacutoTy  testam^tary  trustee,  or  administrator  with  the  will 
aanexed,  a  copy  ol  the  will  shall  be  Hied  with  the  petition  and 
aoGoant. 

RULE  XI3C. 
Appointmeiit  of  special  taA^A^^^n  for  infant. —  In  the  absence 
of  a  petition  by  an  mfant  over  foarteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  hiB  own  motion.  No  special 
guardian,  ta  represant  the  interest  of  an  infant  in  any  proc^ding 
will  be  appointed  on  the  nomination  of  the  netitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  naving  an  interest  ad- 
verse to  that  of  the  infaivt.  To  authorize  the  appointment  of  a 
peraon  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
competent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro- 
gate's Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RUL£  XX. 
fieports  of  special  guardians^ — Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  tJbeir  appointment,  except  where  objections  are  filed  and 
an  adjorununent  is  had,  or  their  time  to  file  report  is  extended  by 
the  Surrogate.  The  report  or  an  accompanying  affidavit  must 
stale  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
performance. 

RULE  XXL 
Bin  of  costs.-*  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
contains  a  detailed  statement  of  the  days  employed  in  connection 
with  the  account,  showing  the  time  occupied  on  each  day  in  the 
rendition  of  theserviqes,  and  their  nature  and  extent  in  detail. 

RULE  XXIL 
Kotice  of  settlement  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
guardian  appointed,  two  days'  notice  of  settlement  of  decree  must 
be  givcp,  imloss  all  parties  who  have  appeared  consent  to  the 
entry  of  the  decree. 
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RULE  ZXn-A. 
FOing  receipt  for  payment  of  transfer  tax.— Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tajc, 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  this  Coiut  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  sealed  and  counter- 
signed as  provided  by  section  23d  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  texation.  (Added  Feb- 
ruary 18,  1916.) 

RULEXXm. 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  hear  and  determine  a  disputed  claim  against 
the  estate  of  a  decedent  upon  the  judicial  settlement;  of  the 
account  of  an  executor  or  administrator,  as  provided  by  sectiofn 
1822  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  dfrected  to  ibis  fact  on  filing  the  petition  for  accounting 
in  orden  that  the  matlter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 
Amendment  of  proposed  decree,  etc. —  When  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  served  shall  not  submit  any  complete  substi- 
tute therefor,  buti  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  foUo  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  XXV. 
Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  attor- 
neys or  parties,  except  for  the  purpose  of  proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  needed  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to*  the  Referee,  who  shaU  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVL 
Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  8846,  Code  of 
Civil  Procedure,  unless  the  petition  shows  that  an  annual  ac- 
counting has  been  properly  filed  or  good  cause  is  therein  shown 
why  it  has  not  been  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or,  if  none  has  been 
made,  that  fact  shall  be  stated.  Except  in  exceptional  cases,  an 
allowance  will  be  made  for  the  period  of  one  year  onlv,  and  the 
order  must  so  provide.  Where  the  infant  is  over  fourteen  years 
of  age,  he  shall  join  in  the  petition;  and  when  application  is 
made  by  any  person  other  than  the  guardian  of  the  property  it 
shall  be  made  on  at  least  two  days'  notice  te  such^guardmn. 
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RULE  ZXYIL 
Motions  for  rMifriimeiit. — All  motions  for  reargument  must  be 
sabmitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court?;  or  that  the  decision  is 
inconaistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  the  neglect  or  inadvertence  of  counsd,  the  atten* 
tioii  of  the  Court  was  not  drawn. 

RULE  zxvni. 

Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeaing  the  Surrogate  wilt  imme- 
diately enter  the  order  determining  the  value  of  the  property  and 
the  amount  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  be  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  ^o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

4.  A  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  acoon^anied  by  a  copy  thereof* 
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RULSS  OF  PRACTICE  OF  THE  SURROGATE'S  .COURT, 
BRONX  COUWTY, 

(In  eflfcct  January  2,  1915.) 

RULE  L 

FipexBr^  Every  paper  to  be  uied  in  the  Court  shall  be  indoned 
with  the  title  of  the  proceeding  to  which  it  relates,  a  deacriptioA 
of  the  paper  and  the  name  and  post  office  address  of  the  attorney 
presenting  it. 

No  paper  on  file  shall  be  intrusted  to  any  attorney,  pairty  or 
other  person  except  for  proper  examination  thereof  in  the  derk'a 
office. 

If  any  referee  appointed  by  this  Court  shall  request  the  deliFery 
to  him  of  any  such  paper  for  use  before  him  the  same  ehall  be 
delivered  to  him  by  a  messenger  of  the  Court  upon  hie  receipt 
therefor. 

RULE  IL 

Service  of  proceis;  proof  of.— In  all  prooeedinge  the  proofs  of 
service  of  process,  notices  of  hearing,  notices  of  motion  and 
orders  to  show  cause  shall  be  filed  on  or  before -one  o'eloek  of  the 
day  preocding  the  day  therein  named  for  the  retuni  day  thereof. 

RULE  HI 

CA]efidar8.-^A  ealendar  of  motions  and  of  matters  to  be  tried 
by  the  Court  without  a  jury  will  be  called  at  10  o'clock  a.  m.  on 
Monday  and  Wednesday  of  each  week,  except  in  the  month  of 
August. 

A  term  for  tdM  trial  of  controverted  qaesiiona  of  fact  with  a 
jury,  including  contested  probateSi  in  which  a  jury  trial  of  such 
questions  has, been  ordered,  shall  begin  on  the  first  Monday  of 
February,  April,  June,  October  and  December.  A  calendar  of 
such  contested  matters  will  be  called  on  said  first  Monday  and 
on  each  day  thereafter  while  the  Court  shall  sit  for  the  purpose. 
Such  matters  will  then  be  tried  in  their  order,  unless  adjourn- 
ment is  granted  upon  proof  of  legal  excuse. 

RULE  IV. 

Probate. —  In  a  proceeding  for  the  probate  of  a  will  not  lost 
or  destroyed,  the  will  and  a  copy  thereof  shall  be  filed  with  the 
petition.  The  correctness  of  said  copy  shall  be  shown  by  the 
affidavit  of  two  persons  of  full  age,  who  shall  have  compared  the 
copy  with  the  original  will. 

When  all  parties  in  interest  have  waived  the  service  of  citation 
all  papers  in  the  matter  must  be  filed  with  the  probate  clerk  at 
least  two  days  before  the  day  fixed  for  the  taking  of  proof. 

RULE  V. 
Administration. —  Upon  an  application  for  letters  of  administra- 
tion, where  it  appears  that  an  intestate  was  at  the  time  of  death 
the  subject  of  a  foreign  power,  notice  of  the  application  shall  be 
given  to  the  counsel  representing  such  foreien  nJ^f)Qle 

ITH  O 


SURROGATE'S  tX)URT,  BRONX  •  COUNT Y. 

ftULE  VI. 

Gttaiduuit]iip.--A  petition  for  the  application  of  a  guardian  of 
an  infant's  property  or  any  portion  thereof,  to  the  iupport^  main- 
tenance and  education  of  the  infant  shall  show  that  an  annual 
accounting  has  been  duly  filed  or  that  good  cause  exists. for  dis- 
regarding the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for  ike 
application  of  any  portion  of  the  infant's  property.  And  if  no 
previous  order  has  been  made  that  fact  shall  be  stated.  When 
the  infant  is  over  fourteen  years  of  age  he  shall  join-  in,  subscribe 
and  verify  the  petition.  When  the  application  is  made  by  a  per^ 
son  other  than  the  guardian  of  the  property  or  a  parent  of  the 
infant,  the  consent  of  such  guardian  or  parent  shall  be  submitlted 
or  the  application  made  on  notice  to  him. 

When  an  infant  over  fourteen  years  ''f  age  applies  fdr  the 
appointment  of  a  special  guardian,  or  where  an  infant  appears 
by  his  general  guardian,  or  where  a  lunatic,  idiot  or  habitual 
drunkard  appears  by  his  committee,  the  general  or  special 
guardian  or  the  committee  shall  show  that  such  genen^l  or 
special  guardian  or  such  committee  is  competent  to  protect  the 
rights  of  the  infant  or  incompetent  and  has  no  interest  adverse 
to  that  of  the  infant  or  incompetent  and  is  not  connected  in 
business  with  any  party  to  the  proceeding  or  the  ati;omey  ot 
counsel  of  such  party.  It  must  appear'  whether  or  not  such 
general  or  special  guardian  or  committee  is  entitled  to  share  in 
the  distribution  of  the  estate  or  fund  in  which  the  infant  or 
incompetent  is  interested,  and  if  the  general  or  special  guardian 
or  committee  is  in  any  way  interested  in  the  estate  or  fund,  the 
nature  of  such  interest  must  be  disclosed. 

No  party  to  a  proceeding  will  be  appointed .  special  guardian 
of  any  other  party  thereto.  The  petition  for  the  appointment  of 
such  special  guardian  as  well  as. the  appearance  filed  by  a  general 
guardian  of  the  infant  must  in  every  instfanoe  disclose  the  name, 
residence  and  relationship  to  the  infant  of  the  person  with  whom 
the  infant  is  rcHiding  and  whether  or  not  said  infant  has  a  parent 
living.  If  a  parent  is  living,  it  must  be  shown  by  the  affidavit 
of  the  parent  whether  or  not  such  parent  has  knowledge  of  and 
approves  such  application  or  appearance.  In  case  the  parent 
has  an  interest  adverse  to  the  infant,  the  petition  on  the  applica- 
tion for  the  appointment  of  such  special  guardian  must  be  accom- 
panied by  the  affidavit  of  the  parent,  showing  in  addition  to 
such  knowledge  aforesaid  that  such  parent  has  not  influenced  the 
infant  in  the  choice  of  the  special  guardian. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with  the  Surrogate  will,  on  his  own  motion^  appoint  a 
speeial  guardian  for  such  infant  or  incompetent,  as  provided  in 
section  2534,  C.  C.  P.,  notwithstanding  the  ai)plication  of  such 
infant  or  the  appearance  by  the  general  guardian  or  committeqii 

RtriE  vn. 

Accounting. —  On  an  accounting  by  an  executor,  testamentary 
trustee  or  administrator  with  the  will  annexed,  a  sworn  copy  of 
the  will  shall  be  filed  with  the  petition  and  account.      OOQIC 
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When  an  account  is  filed  for  settlement,  the  accountant  ahall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  VnL 

Before  evidence  is  taken  on  a  contested  accounting  the  account- 
ant shall  present  to  the.  Court  a  statement  in  writing  of  the  itema 
for  which  no  voucher  is'  filed,  the  items  as  to  which  he  holds  the 
afllrmative,  the  objections  which  he  concedes  to  be  well  taken  and 
the  modifications  of  the  account  to  which  the  parties  consent; 
and  the  objectant  shall  present  to  the  court  a  like  statement  of 
the  objections  which  he  withdraws. 

RUL£  IZ. 

Upon  a  contested  accounting  any  part^  interested,  or  a  contest- 
ing creditor,  shall  serve  a  copy  of  his  objections  upon  the  account- 
ing party,  or  upon  his  attorney  in  case  he  shall  have  appeared 
by  attorney,  within  eight  days  after  the  filing  of  the  account  in 
the  office  of  thk  clerk  of  the  court,  where  the  accounting  is  a  com- 
pfdsory  one;  and  within  eight  days  after  the  return  of  the  cita- 
tion, where  the  accounting  is  a  voluntarv  one;  'or  within  such 
further  or  other  time  in  either  case  as  shall  be  allowed  by  the 
Surrogate.  The  contest  shall  be  confined  to  the  items  or  matters 
so  objected  to.  If  it  shall  appear  to  the  -satisfaction  of  the  court, 
by  affidavit  or  petition,  that  an  examination  of  the  accounting 
party  will  be  necessary  to  enable  the  contesting  party  to  inter- 
pose his  objections,  such  examination  may  be  ordered  by  the 
court. 

KULB  Z. 

In  a  proceeding  for  a  judicial  settlement  of  an  account,  wherein 
a  special  guardian  shall  be  appointed  to  protect  the  interests  of 
an  infant  party,  no  decree  will  be  entered  on  default  against  such 
infant,  but  such  decree  shall  be  so  entered  only  on  the  written 
report  of  the  guardian  appearing  for  such  infant  to  the  effect 
that  he  has  carefully  examined  the  account  and  finds  it  correct 
and  upon  two  days'  notice  of  the  settlement  thereof  to  the 
guardian. 

RULE  XI. 

•With  every  proposed  decree  on  an  accounting  there  must  be 
submitted  an  affidavit  of  regularity,  setting  forth  the  necessary 
jurisdictional  facts.  A  copy  of  the  form  of  the  affidavit  required 
will  be  furnished  by  the  clerk  of  the  court. 

RULE  ZIL 
Trials. —  When  on  a  contested  probate  the  objections  contain 
a  demand  for  a  trial  of  controverted  questions  of  fact  with  a  jury 
and  when  in  any  other  proceeding  such  trial  is  demanded,  the 
party  making  such  demand  shall  pay  a  jury  fee  of  three  dollars 
at  the  time  of  the  demand  and  shall,  within  two  days  thereafter 
serve  on  the  opposing  party  or  parties,  with  a  two  dayfl'  notice 
of  settlement,  a  proposed  order  which  in  addition  to  directing 
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sueh  trial  with  a  jury  shall  aleo  state  the  questions  of  fact  which 
he  deems  controverted  and  desires  tried  with  a  jury.  And  in  de- 
fault of  the  service  of  sueh  order  any  opposing  party  may  within 
three  days  after  such  demand  is  filed  serve  such  proposed  order 
stating  the  questions  of  fact  if  any  which  he  deems  controverted 
and  desires  tried  with  a  jury  with  lilce  notice  of  settlement. 

RULE  XUL 

Notice  of  trial  of  such  controverted  questions  of  fact  must  he 
served  at  least  fourteen  days  before  the  first  day  of  the  term  at 
which  the'  trial  is  to  be  had,  and  a  note  of  issue  stating  in  addi- 
tion to  the  usual  requirements  the  date  of  entry  of  the  order 
directing  the  controverted  questions  of  fact  to  be  tried  with  a 
jurr,  must  he  filed  at  least  twelve  days  before  the  first  day  of 
such  ternoL  Where  a  party  has  served  a  notice  of  trial  and  filed 
a  note  of-  issue,  for  a  term  at  which  the  matter  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new 
note  of  issue,  for  a  succeeding  term;  and  the  matter  will  remain 
on  the  calendar  until  it  is  disposed  of. 

A  Petition  for  an  Order  for  Notice  of  hearing  under  section 
2618  of  the  Code  of  Civil  Procedure  shall  in  all  cases  where  such 
Notice  is  required  be  presented  by  the  proponent  within  five  days 
after  the  filing  of  the  objections  and  on  his  failure  so  to  do  any 
contestant  may  present  such  petition. 

Notices  of  Hearing  of  objections  on  contested  probates  where 
a  jury  trial  has  been  demanded,  as  required  bv  section  2618  of  the 
Code  of  Civil  Procedure,  shall  specify  as  the  day  of  trial  the  same 
date  specified  in  the  Notice  of  Trial. 

RULE  XIV. 
If  upon  a  trial  an^  partv  shall  offer  in  evidence  a  paper  in  his 
eontroi,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  court  may  place  the  matter  at  the 
foot  of  the  calendar  or  otherwise  postpone  the  trial,  in  order  that 
all  papers  intended  for  use  on  the  trial,  except  such  as  may  be 
reasonably  reserved  for  the  examination  or  contradiction  of  a 
witness,  may  be  submitted  to  opposing  counsel  for  inspection. 

RULE  XV. 
Reports  of  referees.— When  a  referee's  report  is  filed  with  tae 
testimony,  said  report  shall  be  confirmed  as  of  course,  unless  ex- 
ceptions thereto  are  filed  by  any  party  interested  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such  re- 
port has  'been  served  upon  the  opposing  party ;  and  in  case  excep- 
tions are  filed,  any  partv  may  bring  on  the  hearing  of  the  same 
on  any  stated  motion  aay  on  eight  days'  notice. 

RULE  XVI. 

(Men,  decrees  and  settlement  thereof.— Two  days'  notice  of 

the  settlement  of  an  order  on  a  litigated  motion  or  of  a  decree  or 

decision  shall  be  given  in  writing  to  all  the  parties  who  have 

appeared  bv  attorney  in  the  proceeding  in  which  such  order,  de- 

181 


(RULBS  OF  PRACnCB. 

cree  or  decision  is  to  be  made  and  io  any  special  guardian 
appointed  therein. 

W«hen  a  proposed  order,  decree  or  decision  is  served,  with  no- 
tice of  settlement  thereof,  the  party  served  shall  not  submit  aay 
complete  substitute  therefor,  but  may  submit  proposed  amend- 
ments thereto,  properly  referring  by  page  and  folio  to  the  papera 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  xvn. 

Miscellaneous.-—  No  petition  for  the  probate  of  a  will  or  for  the 
grant  of  letters  of  administration  or  of  guardianship,  or  for  the 
appointment  of  a  testamentary  trustee  will  be  entertditned  during 
the  pendency  of  a  prior  proceeding  for  the  same  or  like  relief, 
respecting  the  same  estate  or  fund,  or  the  estate  or  person  of  the 
same  infant. 

RULS  xym* 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIX. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  where  an  answer  is 
filed  and  an  adjournment  is  had  or  the  time  to  file  the  report  is 
extended  by  order.  Where  a  contest  has  taken  place  he  shall  file 
an  affidavit  stating  in  detail  the  work  done  by  him  and  the  num- 
ber of  days  spent  in  its  performance. 

RULE  XX. 

Costs. —  No  costs  will  be  allowed  to  the  petitioner  who  takes 
proceedings  to  compel  the  filing  of  an  inventory  by  an  executor 
or  administrator,  unless  such  executor  or  administrator  shail 
have  unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the 
petitioner. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled  to 
costs,  the  application  will  be  considered  and  determined  by  the 
Surrogate  on  two  days*  notice  of  adjustment.  With  said  notice 
shall  be  served  a  statement  showing  the  items  of  costs  and  dis- 
bursements to  which  the  party  may  deom  himself  entitled,  which 
disbursements  shall  he  duly  verified,  both  as  to  their  amount  and 
necessity.  The  disbursements  for  referee  and  stenographer's  fees 
must  be  sustained  by  affidavits  or  detailed  proof. 

At  the  same  time,  and  on  like  notice,  the  Surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  applica- 
tion must  be  accompanied  by  an  affidavit  setting  forth  the  num- 
ber of  days  necessarily  occupied  in  the  hearing  or  trial,  in  pre- 
paring the  account  for  settlement  and  in  the  preparation  for  the 
trial;  the  time  occupied  on  each  day  in  the" rendition  of  the  serv- 
ices, their  nature  and  extent  in  detail  including  the  drawing, 
entering  or  executing  of  the  decree.    In  case  such  Syial  shall  have 
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been  had  before  a  referee,  the  time  necessarily  occupied  before  him 
may  be  diown  by  hU  certifioate. 

RULE  ZXI. 

Compromise.^  Upon  application  for  leave  to  compromise  the 
petitioner's  attorney,  .if  any,  shall  state  what  is  the  total  amount 
of  compensation  he  has  received  or  is  to  receive  from  all  sources; 
the  net  amount  to  be  received  by  the  petitioner  as  a  result  of  the 
settlement;  whether  or  not  he  has  become  concerned  in  the  appli- 
eatlott  or  Iti  flmbjeet  toAtter  at  the  instance  of  the  party  with 
whom  the  compromise  la  proposed,  and  whether  or  not  he  baa 
received  or  is  to  recetye  compensation  from  such  party,  and  the 
amount  thereof,  if  any. 

Notice  of  the  application  must  be  giveir  to  the  nexi  of  kin  of 
the  decedent  of  full  age  within  the  state  who  are  entitled  to  share 
in  the  proceeds  of  the  compromise,  or  the  consent  of  such  next  oi 
kin  nnwt  be  submdtted  with  the  application. 

RULE  ZZIL 

Trnaafer  tax  proceedings* — ^A  special  guardian  will  be  ap- 
pointed to  protect  the  tnteresta  of  infants  upon  the  return  of  the 
appraiser's  notice  of  time  and  place  of  appraisal  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

Upon  the  filing  of  the  anpraiser's  report  in  a  transfer  tax  pro- 
ceeding  the  petitioner  shall  submit  an  order  determining  the 
value  of  the  property  and-  the  amount  of  the  tax  in  accordance 
with  the  said  report;  upon  the  failure  of  the  petitioner  so  to  do 
within  Bxe  days  after  tne  filing  of  the  report  any  other  party  to 
the  proceeding  may  submit  such  order  upon  notice  thereof  to  the 
petitioner,  fte  surrogate,  upon  the  presentation  of  such  order, 
will  immediately  enter  the  same.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  tie  report. 

A  party  having  objections  to  the  report  or  the  order  entered 
thereupon  may  within  sixty  days  after  the  entry  of  such  order  file 
a  notice  of  appeal.  Said  notice  must  specify  the  grounds  of 
abjection,  be  served  upon  all  parties  appearing  before  the 
appraiser  and  be  filed,  with  proof  of  service,  in  the  ofTico  of  thn 
clerk  of  the  court.  Thereupon  the  proceeding  will  he  placed  upon 
the  calendar  for  a  motion  day  not  less  than  eight  days  after  the 
date  of  the  filing  of  the  notice  of  appeal;  and  may  be  noticed  for 
hearing  on  at  least  eight  days'  notice  thereof. 
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RULES  OF  THE  CITY  COURT  OF  THE  CITY  OF  NEW  YORK. 

In  convention  pursuant  to  section  323  of  the  Code  of  Civil 
Procedure,  Ordered:  that  the  following  rules  be  and  they  are 
hereby  adopted  as  the  rules  of  practice  for  the  City  Court  of  the 
city  of  New  York,  to  take  effect  January  1,  1^12. 

RULE  L 
Trial  Teniii,^Each  Tdal  Term  shall  begin  on  the  fint  Monday 

of  the  month  for  which  it  is  assigned^  and  be  oontinued  until  and 
including  the  Friday  preceding  the  first  Monday  of  the  following 
month,  unless  the  Justice  presiding  shall  continue  the  term. 
No  Trial  Term  shall  *be  held  during  the  months  of  July,  Angost 
and  September,  except  as  hereinafter  prescribed.  The  Justice 
assigned  to  the  Special  Term  during  the  months  of  July,  August 
and  September,  with  a  jury,  or  without  where  none  is  required 
by  the  parties,  may  try  "  marine  cases  "  or  any  case  in  which 
the  defendant  may  by  order  of  a  Justice  of  this  court  be  actually 
confined  in  jail  and  unable  to  furnish  bail,  and  when  the  cir- 
cumstances of  the  case  are,  in  the  judgment  of  said  Justice,  such 
as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in 
such  cases  the  Justice  assigned  to  tibe  Special  Term  during  tiioae 
months  nmy  hold  such  trial  in  that  branch  of  the  court. 
(Amraded  November  4,  1914;  December  7,  IMS,  in  effect 
January  1,  1916.) 

RULE  n 

Special  calendar  for  short  causes;  for  commercial  cavseaw— 
There  shall  be  a  Special  Calendar  to  be  called  in  Part  I,  Trial 
Term,  for  the  trial  of  a*ctions  placed  thereon,  pursuant  to  the 
following  direction:  The  justice  assigned  to  Part  I,  Trial  Term, 
shall  send  such  causes  as  are  placed  on  this  Special  Galendar 
to  Part  II,  Trial  Term,  for  trial.  In  case  Part  II  shall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
the  Regular  Calendar  at  Part  I  shall  be  sent  to  it  for  trial. 
(Amended  April  1,  lO^lS.) 

In  actions  on  contract,  of  replevin,  or  for  conversion,  where  a 
note  of  issue  has  been  filed  and  the  cause  noticed  for  trial, 
either  party  may  apply  to  the  Special  Term  on  two  days'  notice 
to  the  adverse  party  for  an  order  placing  the  cause  on  the  special 
calendar.  Upon  such  application,  if  it  satisfactorily  appear  by 
affidavit  and  the  pleadings  that  the  trial  of  the  action  will  not 
occupy  more  than  two  hours  and  that  no  good  reason  exists  why 
the  same  should  not  be  promptly  tried,  the  Court  may,  by  order, 
place  the  cause  on  the  special  calendar  for  trial.  The  order 
shall  specify  the  number  of  the  cause  on  the  general  calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  clerk.  If 
the  trial  shall  actually  occupy  more  than  two  hours  the  Court 
may  in  its  discretion  send  the  cause  to  the  foot  of  the  general 
calendar. 
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Ko  action  brought  for  the  recovery  of  less  than  |250»  which 
could  have  been  brought  in  the  Municipal  Court  of  the  City  of 
New  York,  will  be  advanced  to  the  special  calendar. 

All  actions  hereafter  advanced  to  the  special  calendar  shall 
be  called  and  tried,  or  otherwise  diaposed  pf,  in  the  order  in 
which  the  same  are  placed  thereon,  unless  postponed  for  legal 
cauae,  shown  by  affidavit. 

Special  calendar  for  commercial  causes. —  In  any  action  now 
on  the  General  Calendar,  or  which  may  hereafter .  be  placed 
thereon,  wherein  the  plaintiff  seeks  to  recover  a  specific  sum  of 
money  upon  a  bond  or  undertaking  or  other  written  obligation 
or  upon  a  negotiable  instrument  or  for  the  rent  or  hire  of  real 
or  personal  property  or  for  money  had  and  received  or  for 
money  loaned  or  for  goods  sold  and  delivered  or  on  a  guaranty, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy  thereof 
upon  the  attorneys  for  all  parties  who  have  appeared  in  the 
action  file  with  the  calendar  clerk  a  notice  to  the  effect  that 
the  cauae  is  one  of  those  enumerated  hereinabove  aud  that  the 
same  is  moved  as  a  Commercial  Calendar  cause,  and  thereupon 
tJie  calendar  clerk  shall  place  the  cause  upon  the  Special  Cal- 
endar for  Commercial  Causes  in  the  order  in  which  such  notices 
are  filed.  Such  calendar  shall  be  called  in  Part  ITT  and  the 
causes  thereon  tried  and  disposed  of  at  Parts  III  and  TV,  If  the 
partv  who  has  moved  the  cause  as  a  Commercial  Calendar  Cause 
shall  not  be  ready  to  proceed  witH  the  trial  when  the  cause  is 
called  for  trial,  the  court  in  its  discretion  may  allow  an  adjourn- 
ment or  send  the  cause  to  the  foot  of  the  Trial  Calendar  or  direct 
a  dismissal  or  inquest  or  otherwise  dispose  of  the  same  as  justice 
may  require.  Whenever  there  shall  not  be  sufficient  -causes  on 
tiie  Calendar  for  Commercial  Causes  to  occupy  the  time  of  the 
courts  held  in  Parta  ITT  and  IV,  causes  shall  be  sent  to  such 
part  or  parta  for  trial  from  the  Day  Calendar  by  the  justice 
holding  Part  I.  (Amended  October  0,  1914,  in  effect  November 
2,  1914.) 

RULE  m. 

Preferred  causes. —  Application  for  a  preference  under  section 
791  of  the  Code  of  Civil  Procedure,  must  be  made  in  Trial  Term, 
Part  I,  and  notice  thereof  served  with  the  notice  of  trial,  agree- 
ably to  section  793. 

RULE  IV. 

Actions  transferred  from  other  Courts.— In  actions  transferred 
to  this  Court  by  consent,  from  other  Courts  of  record,  the  party 
filing  the  order  of  transfer  shall  file  with  the  clerk  of  this  Court 
engrossed  copies  of  the  summons  and  pleadings  in  such  action; 
and  the  clerk  shall,  on  filinff  such  process  and  pleadings,  enter 
said  cause  on  the  trial  calendar. 

RULE  V. 
Pleading!  famished  to  Court;  duty  of  attorney. —  It  shall  be 
tiie  duty  of  the  attorney,  by  whom  the  copy  of  the  pleadings 
shall  be  furnished,  for  the  use  of  the  Court  on  a  trial,  to  plainly 
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deeignate,  on  eacli  pleading,  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  tucceeding  pleading. 

RULE  VI. 
Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court—* 

In  lieu  of  the  pleadings,  in  actions  wherein  a  hew  trial  is  granted, 
.the  party  moving  the  case  for  trial  must  furnish  the  justice 
with  a  printed  copy  of  the  appeal  book,  and  a  copy  of  the  opinion 
of  the  Appellate  Court  on  whose  order  the  case  is  remanded  for 
the  new  trial. 

RULE  vn. 

Marine  cases. —  Marine  cases  must  be  commenced  (under  the 
Code)  by  summons,  and  if  the  plaintiff  applies  for  an  order  of 
arrest  to  accompany  the  summons,  it  must  be  in  the  form  and  to 
the  effect  required  by  section  3X78.  The  pleadings  may  be  oral, 
or  in  writing;  if  oral,  the  clerk  must  enter  the  substance  thereof 
in  the  minutes.  If  a  jury  is  demanded,  the  justice  presiding  at 
Special  Term  may,  in  his  discretion,  transfer  the  action  to  any 
ono  of  the  Trial  Terms;  or  he  may  cause  to  be  impanelled  a  jury 
for  .  the  purpose,  and  try  the  cause  at  Special  Term ;  and  said 
tribunal  is  hereby  declared, to  be  a  Trial  Term,  for  the  special 
purpoises  of  considering  and  determining  such  cases, 

RULE  vin. 

Jarisdiction.— Torts  committed  on  board  a  foreign  ship,  on 
Uxe  high  seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  tg  which  the  vessel  be- 
longs; and  the  parties  having  tlie  ship's  equipage,  though  actually 
here,  are  still  deemed  within  tlie  foreign  jurisdiction.  In  such 
case,  the  Court,  having  discretion  to  exercise  the  power,  will 
decline  jurisdiction,  unless  it  is  made  to  appear  either:  first,  that 
the  plaintiff  or  defendant  has  been  regularly  discharged  from  his 
ship  by  competent  authority;  or,  second,  that  either  of  the 
parties  is  a  resident  or  citizen  of  the  United  States.  In  the 
e^^cepted  cases  only  will  process  be  allowed. 

RULE  IX. 

Special  Term  for  litigated  motions;  when  held.— ^  There  shall 
be  a  Special  Term  of  this  Court  for  the  hearing  of  litigated 
motions,  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  be  held  every  day,  escoept 
Saturday,  Sunday  and  legal  holidays.  Court  shall  open  at  10 
o'clock  in  the  morning  and  shall  continue  until  all  bUBlnesa 
before  the  court  has  been  disposed  of.  This  Special  Term  shall 
be  known  as  Special  Term,  Part  I.  During  the  months  when 
Trial  Terms  are  not  appointed  the  Justice  assigned  thereto  shall 
also  be  assigned  to  hold  Special  Term,  Part  II.  Demurrers 
iftiall  be  heard  and  determined  at  Special  Term,  Part  I,  and  may 
be  brought  on  for  hearinff  upon  the  usual  notice  of  arffumflnt  and 
the  filing  of  the  note  of  issue  provided  for  in  Rule  Xil. 
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fiULS  3L 

Special  Term  for  ez  parte  business;  time  of  sessioiis.-^  There 
sball  be  a  Special  Term  of  this  Court  for  the  transaction  of  ex 
parte  bnsineflB,  to  be  held  on  the  first  Monday  of  each  month,  and 
to  continue  to  and  including  the  Saturday  prior  to  the  flrst  Mon- 
day of  the  following  month.  Court  shall  open  at  10  o'clock  in 
the  morning  and  shall  continue  in  session  until  4  o'clock  in  the 
aftemooii,  except  Saturday,  on  which  day  the  Court  may  bo 
adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  Term 
shall  be  known  as  Special  Term,  Part  II.  The  Justice  assigned 
to  Special  Term,  Part  II,  fthall  also  attend  to  the  drawing  of 
jurors  for  the  Trial  Terms  of  the  City  Court. 

nature  of  motions  and  proceedings  to  be  determined  at  tke 
Special  Term  for  ez  parte  business.^-*  Application  for  all  court 
orders,  ex  parte  or  by  consent,  or  where  notice  is  not  required 
or  has  been  waived,  must  be  made  to  Special  Term,  Part  II.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear  or  has  waived  notice  of  motion  for  judgment 
or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  II. 
All  orders  for  the  examination  of  parties  or  witnesses  in  sup* 
plementary  proceedings  or  to  perpetuate  testimony  or  for  the 
examination  of  parties  before  trial  shall  be  made  returnable 
before  the  Justice  assigned  to  hold  Special  Term,  Part  II.  No 
ex  parte  order  of  reference  in  supplementary  proceedings  will 
be  made  by  this  Court  or  nssy  justice  thereof. 

RULE  XI. 
No  extension  of  time  to  answer  for  more  than  two  da^a  will 
be  granted.  Unless  upon  notice  to  plaintiff's  attorney*  ■ 

RULE  XIL 
The  clerk  assigned  to  Special  Term  for  Litigated  Motions  an4 
Chambers  ahall  prepare  a  motion  calendar  for  each  day  of  the 
term,  other  than  Saturdays,  and  place  thereon  all  causes,  in 
which  note*  of  isaue  have  bm  filed,  not  later  than  4  p.  M,  ol  the 
day  previous  to  the  return  day  of  the  motion,  and  furnish  a 
copy  thereof  to  the  New  York  Law  Journal  for  publication.  The 
justice  presiding  at  Special  Term  may  add  to  the  calendar,  on  a 
day  for  whieh  it  ia  noticedi  any  motion  not  appearing  thereon. 
Motion  must  be  made  returnable  at  10  a.  m«,  at  which  hour  the 
calendar  will  be  called  and  defaults  noted. 

Ruwxni. 

Orders  in  supplementary  proceedings,  to  pimlsh  a  judgment 
debtor  for  contempt,  shall  not  be  made  returnable  in  less  jbhan 
Uuree  days  from  the  time  of  service  thereof. 

RULE  ziy. 
Ctiasdar  praetlca;  trial  Calendar;  Pay  Calendar;  equity  causes. 
—At  least  eight  days  before  the  first  Monday  of  a  trial  term  or 
whenever  the  justice  assigned  ta  Ql'rial  Term,  Part  I, /i^all  direct, 
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the  calendar  clerk  shall  prepare  a  Trial  Calendar  containing  bo 
many  of  the  pending  causes  on  the  General  Calendar  as  the 
justice  holding  the  Trial  Term,  Part  I,  shall  direct,  and  such 
Trial  Calendar  shall  be  posted  in  the  calendar  clerk's  office  and 
published  in  the  Jfew  York  Law  Journal  four  days  preceding  the 
day  set  for  filing  the  notice  hereinafter  mentioned.  Any  party 
to  a  cause  appearing  on  such  Trial  Calendar  may  serve  notice  on 
tiie  calendar  clerk  and  on  the  attorneys  for  the  other  parties  to 
the  cause  at  or  before  4  o'clock  on  a  day  to  be  set,  following  not 
less  than  four  days  after  the  first  publication  of  the  calendar 
in  the  Lww  Journal,  to  the  effect  that  the  cause  is  to  be  marked 
ready  for  trial,  but  if  no  party  shall  serve  each  notice  the  cause 
shall  be  marked  off  and  restored  to  the  General  Calendar  and 
shall  not  be  again  published  upon  a  Trial  Calendar  until  the  last 
number  of  sudi  calendar  which  is  marked  ready  shall  have  been 
reached  on  the  Day  Calendar  for  trial.  Causes  appearing  more 
than  three  times  upon  the  said  Trial  Calendar  shall,  nnless  such 
notice  is  served,  be  placed  upon  such  future  Trial  Calendar  as 
the  justice  assigned  to  Paii  I,  Trial  Term,  may  designate. 
(Paragraph  amended  October  8,  1912,  June  2,  1014,  in  effect 
September  1,  1914.) 

Day  Calendar. —  Said  clerk  shall  make  up  a  Day  Calendar  for 
each  day  from  the  causes  for  which  a  notice  is  served  as  afore- 
said, upon  which  shall  be  placed  all  such  causes  marked  ready 
from  the  previous  Trial  Calendars  or  remaining  undisposed  of 
from  Trial  Calendars  theretofore  posted  and  published.  Such 
Day  Calendar  ^shall  be  called  at  Trial  Term,  Part  I,  of  this  court 
at  9:45  A.  M.  each  day.  Three  causes  therefrom  shall  be  assigned 
to  each  of  the  several  trial  parts,  except  Parts  II,  UI,  and  IV,  for 
trial.  (Paragraph  amended  June  2,  1914,  in  effect  September  1, 
1914.) 

Equity  causes  for  ihe  foreclosure  of  mechanic's  liens,  and  in 
the  nature  of  interpleader,  shall  be  placed  upon  the  Equity 
Calendar  upon  five  days'  notice  of  trial  and  upon  filing  a  note  of 
issue  therefor  with  the  calendar  clerk.  Causes  ehall  be  placed 
on  such  calendar  in  the  order  in  which  notes  of  issue  are  received. 
Such  calendar  shall  be  called  in  Trial  Term,  Part  III,  on  the 
second  Monday  of  each  term  and  the  causes  thereon  shall  be 
assigned  for  trial  during  the  two  latter  weeks  of  the  term  at 
Trial  Term,  Part  IV.  All  applications  for  postponement  or  delay 
of  the  trial  of  equity  causes  shall  be  governed  by  the  rules 
applicable  to  causes  on  the  Trial  Term  Oeilendar.  (Paragraph 
added  June  2,  1914;  and  new  paragraph  substituted  December  7, 
1916,  in  effect  January  1,  1916.) 

When  a  cause  thus  set  down  on  the  Call  Calendar  on  any 
IViday  as  "ready"  appears  upon  the  Day  Calendar,  it  must  be 
tried  or  go  to  the  foot  of  the  General  Calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the  Day  Cal- 
endar that  the  trial  cannot  with  justice  to  one  of  the  parties 
proceed.    The  court  may  then  by  order  set  the  cause  down  fc^r       j 
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trial  on  another  day  in  the  term  or  place  the  cause  on  a  subse- 
qioent  Trial  Calendar. 

In  no  event  shall  a  cause  on  the  Day  Calendar  be  passed  from 
day  to  day  on  account  of  the  engagement  of  counsel  for  more 
than  two  days.  Not  more  than  two  causes  shall  be  held  "  ready  " 
on  the  Day  Calendar  for  one  counsel,  in  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  trr 
the  same  must  be  designated,  if  required  by  the  court,  on  the  call 
of  the  day  calendar.  Actions  in  which  new  trials  are  ordered 
willy  upon  application  to  the  Special  Term  for  Litigated  Motions, 
npon  two  days'  notice,  be  plac^  upon  the  Trial  Calendar  without 
filing  a  new  note  of  issue. 

RULE  XV. 

Mlioriljineoiia;  fees  paid  to  the  derk  not  letnmable. —  Fees 
paid  upon  filing  notes  of  issue  are,  so  soon  as  they  reach  the 
hands  of  the  clerk,  in  the  constructive  possession  of  the  city  of 
New  York;  and  it  is  made  the  ofiicial  duty  of  that  clerk  to  pay 
them,  with  other  lawful  fees  collected  by  virtue  of  his  office,  into 
the  city  treasury. 

RULE  XVI. 

Special  rules  conceming  the  duties  and  obligations  of  the  clerk 
of  the  City  Court  of  the  City  of  New  York.—  1.  The  clerk,  on 
asaoming  office,  shall  make  and  file,  in  duplicate,  his  oath  of 
office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
dty  clerk,  and  the  other  in  the  derk^'s  office  of  this  Court,  and 
give  a  bond  as  now  prescribed  by  law. 

2.  The  derk,  or,  in  his  absence,  the  deputy,  shall  make  state- 
ments in  writing,  duly  verified  by  his  oath,  of  all  moneys  received 
for  f eea  or  otherwise  by  him  as  said  clerk,  and  shall  pay  into  the 
finance  department  of  the  dty  of  New  York  all  such  moneys  so 
received  1^  him  for  the  use  of  or  belonging  to  the  city,  as 
required  by  law;  and  these  acts  shall  be  done  once  i;i  each  and 
every  month,  and  a  duplicate  of  such  statements  in  writing,  also 
duly  verged,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  Court,  or,  in  his  absence,  to  the  justice  then  pre- 
siding at  the  Special  Term,  Part  n,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such  money  has 
been  actually  so  paid  over  after  the  auditing  and  approval  of  the 
monthly  statement  by  the  department. 

KULB  xvn. 

Complaint  fiiamisaed  at  Trial  Term;  restoration. —  Where  a 
complaint  is  dismissed,  or  an  inquest  allowed,  at  a  Trial  Term, 
the  cause  will  not  be  restored  on  consent  of  the  parties;  but  the 
facts  may  be  presented  to  the  justice  presiding  in  the  part  where 
the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for 
action  thereon. 
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RULB.XVIIL 

Papers  to  be  filed  must  bear  index  number.— The  clerk  of  the 
City  Court  of  the  city  of  New  York  is  hereby  authorized  to  In- 
augurate and  maintain  in  his  office  an  alphabetical  index  of  the 
actions  and  special  proceedings  commenced  in  the  City  Court, 
which  shall  be  numbered  consecutively  for  the  year  in  which  sudi 
action  or  special  proceeding  is  commenced,  and  each  pleading, 
order,  affidavit,  judgment,  final  order  or  other  paper  filed  in  sudi 
action  or  special  proceeding  shall  be  filed  under  the  same  number, 
so  that  in  the  index  book  provided  for  that  purpose  the  record 
of  the  filing  shall  appear.  After  the  action  or  special  proceeding 
shall  have  received  a  number  each  paper  filed  therein  shall  have 
indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  is 
authorized  to  refuse  to  receive  or  file  B.nj  such  pleading,  order, 
affidavit  or  other  paper,  including  the  judgment  roll  or  final 
order,  upon  which  such  number  does  not  plainly  appear. 

RULE  XIX. 

Settlement  of  orders  on  remittitur. — At  least  three  days*  notice 
of  settlement  of  all  orders  upon  remittiturs  from  the  Appellate 
Term  and  Appellate  Division)  Supreme  Court,  shall  be  given 
before  presenting  the  same  for  signature  and  entry. 
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RULES  OF  TH£  MUNICIPAL  COURT  OF  THB  CITY  OF  ^£W 

YORK. 

(Adopted    and    duly    approved    pursuant    to    section    8    of    the 
Municipal  Court  Code.) 


Rules  I  to  26,  in  effect  September  1,  1915. 
Rules  27  to  32,  in  effect  October  23,  1915. 
Rule  33,  in  effect  March  1.  1916. 
Rule  34,  in  effect  January  19,  1916. 


RULE  L 
Court  shall  open  at  9  o'clock  in  the  forenoon.  At  least  one 
of  the  justices  shall  be  in  attendance  until  4  o'clock  in  the  after- 
noon. On  Saturdays  one  justice  shall  be  in  attendance  between 
the  hours  of  10  o'clock  in  the  forenoon  and  12  o'clock  noon  in 
eaidi  borough  in  a  district  to  be  designated  by  the  board  of 
jiutieee  for  the  transaction  of  such  business  as  may  be  deter- 
mined by  a  justice  of  this  court.  During  the  months  of  July 
Mid  August,  court  shall  be  held  on  such  days  as  the  justice  pre- 
siding in  each  district  may  designate. 

RULE  IL 

Tn  a  district  where  more  than  one  part  has  been  established 
the  trial  calendar  shall  be  called,  and  precepts  in  summary  pro- 
ceedings, orders  to  show  cause  and  notices  of  motion  shall  be 
returnable  in  part  one.  The  call  of  the  calendar  shall  precede 
the  transaction  of  any  other  business.  Motions  shall  be  heard 
immediately  after  the  call  of  the  calendar. 

RULE  IIL 
The  clerk  in  each  district  shall  prepare  a  daily  trial  calendar 
which  shall  be  posted  in  the  clerk's  office  two  days  in  advance. 
Causes  shall  be  placed  on  the  trial  calendar  according  to  their 
dates  of  issue.  Adjourned  causes  shall  be  placed  on  a  subsequent 
trial  calendar  in  the  order  in  which  they  have  been  adjourned. 

RULE  IV. 

Causes  shall  appear  on  the  trial  calendar  in  the  following 
order: 

<a>  Canises  in  which  judgments  on  default  in  pleading  must  be 
rendered  on  application  to  the  court. 

(b>  Actiims  for  wages. 

fc>  Other  actions  in  which  the  amount  claimed  does  not  exceed 
fifty  dollars. 
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(d)  Summary  proceedings  to  recover  possession  of  real  property. 

(e)  Hearings  on  objections  taken  under  sections  88  and  89  of 
the  Municipal  Court  Code. 

(f)  Causes  marked  for  a  preference  by  the  court  on  a  preceding 
day. 

(g)  Actions  on  a  written  instrument  for  the  payment  of  money 
only. 

(h)   Causes,  not  hereinabove  enumerated,   appearing   for   the 
first  time  on  the  trial  calendar, 
(i)  Adjourned  actions  in  causes  not  hereinabove  enumerated. 

RULE  V. 

Causes  shall  be  tried  in  the  order  in  which  they  appear  on  the 
calendar  unless  otherwise  directed  by  the  court;  and  in  a  district 
where  more  than  one  part  is  held,  the  justice  calling  the  trial 
calendar  shall  assign  causes  for  trial  to  a  disengaged  part  in  the 
order  in  which  they  appear  on  the  calendar. 

RULE  VI. 

Where  the  plaintiff  can  recover  judgment  upon  the  defendant's 
default  in  pleading  only  upon  the  application  to  the  court,  the 
clerk,  providing  the  plaintiff  appears  in  person,  shall  place  the 
cause  upon  the  calendar  on  a  day  not  less  than  three  nor  more 
than  five  days  after  the  expiration  of  the  time  within  which  the 
defendant  might  have  appeared,  and  shall  notify  the  plaintiff  by 
mail  of  the  date.  Where  the  plaintiff  has  appeared  by  attorney 
the  clerk  shall  place  such  cause  upon  the  tris^  calendar  for  a  day 
to  be  fixed  by  the  attorney  in  a  notice  to  be  filed  with  the  clerk, 
such  date,  however,  to  be  not  less  than  three  days  from  the 
filing  of  the  notice  unless  otherwise  directed  by  the  court. 

RULE  VIL 

Where  the  defendant  does  not  appear  by  attorney,  he  must 
at  the  time  of  answering  give  his  address  in  writing  to  the  clerk. 

RULE  Yin. 

If  the  summons,  or  the  summons  and  complaint,  Is  not  filed  in 
the  ofiice  of  the  clerk  as  provided  by  subdivision  3  of  section  22 
or  by  section  23  of  the  Municipal  Court  Code,  the  defendant  may 
within  the  time  limited  for  joining  issue,  on  complying  with  sub- 
division 3  of  section  78  of  the  Municipal  Court  Code,  file  the 
copy  of  the  summons,  or  of  the  summons  and  complaint  served 
upon  him,  together  with  an  afiidavit  of  such  service.  Upon  the 
request  of  the  defendant  the  clerk  must  thereupon  dismiss  the 
action  and  in  a  proper  case  tax  costs  on  such  dismissal,  or  the 
defendant  may  have  other  appropriate  relief. 


192 


d  by  Google 


RULES  OF  MUNICIPAL  COURT  OP  NEW  YORK  CITY. 

KULB  DL 

There  shall  be  is  each  district  a  calendar  of  causes  reserved 
generally  on  which  calendar  the  clerk,  unless  otherwise  directed 
by  the  court,  shall  place  any  cause  after  the  same  shall  have 
been  three  times  on  the  trial  calendar.  Any  cause  may  be 
placed  on  such  calendar  by  consent,  or  upon  stipulation  of  the 
parties.  Causes  may  be  restored  to  the  trial  calendar  on  three 
days'  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed 
by  the  court.  Before  an  action  shall  be  dismissed  by  the  court 
pursuant  to  section  120  of  the  Municipal  Court  Co&  the  clerk 
shall  give  such  notice  to  the  parties  as  the  court  may  direct. 

KULB  Z. 

The  defendant's  time  to  move  or  answer  pursuant  to  sub- 
division five  of  section  78  of  the  Municipal  Court  Code  shall  not 
be  extended  by  an  ex  parte  order  for  more  than  three  days, 
and  when  said  time  shall  have  been  extended  by  stipulation  or 
order  for  three  days  or  more,  no  further  time  shall  be  granted 
by  order,  except  upon  notice  to  the  adverse  party  of  the  appli- 
catMm  for  such  order. 

BULB  XL 

A  consent  giving  the  court  further  time  to  render  judgment 
or  decide  a  motion  as  provided  in  section  119  of  the  Municipal 
Court  Code  must  be  in  writing  or  noted  upon  the  minutes  of 
the  triaL 

BULB  xn. . 

(a)  MotionB  may  be  brought  on  for  hearing  on  not  less  than 
three  days^  notice  unless  otherwise  directed  by  the  court. 

(b)  Ex  parte  applications  may  be  made  to  and  granted  by 
any  justice.  The  affidavit  shall  state  whether  any  previous 
^plication  has  been  made  for  such  order,  and  if  made,  to  what 
justice  and  what  order  or  decision  was  made  thereon  and  what 
new  facts,  if  any,  are  claimed  to  be  shown. 

BULB  xm. 

AH  papers  in  actions  or  proceedings  shall  be  submitted  to  the 
clerk  of  the  district  in  which  such  actions  or  proceedings  are 
pending  and  it  shall  be  the  duty  of  the  clerk  to  forward  such 
papers  promptly  to  the  justice  to  whom  they  are  to  be  submitted. 

BULB  XIV. 
The  endorsement  of  the  name  and  address  of  the  attorney  on 
the  summons,  pleading  or  any  other  paper  filed  in  an  action  shall 
be  deemed  an  appearance  within  the  meaning  of  section  164  of 
the  Municipal  Court  Code. 

BULB  XV. 
All  copies  of  papers  which  are  to  be  included  on  the  return 
on  appeal  and  prepared  by  the  appellant  as  provided  by  rule 
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four  of  the  rules  of  the  Appellate  Term,  for  the  hearing  of 
appeals  from  the  City  Court  of  the  cit}'  of  New  York  and  from 
the  Municipal  Court  in  the  Boroughs  of  Manhattan  and  the 
Bronx,  shall  be  furnished  by  the  appellant  to  the  clerk  at  the  time 
of  filing  the  written  notice  provided  for  In  section  161,  subdivision 
one  of  the  Municipal  Court  Code. 

RULE  XVL 

In  case  of  the  death  or  disability  or  prolonged  absence  from 
the  city  of  a  justice  the  ease  on  appeal  may  be  settled  by  the 
justice  presiding  in  part  one  in  the  district  in  which  the  judg-- 
ment  was  entered  with  the  same  force  and  effect  as  if  he  had 
tried  the  case. 

RULE  xvn. 

Precepts  In  summary  proceedings  must  be  filed  at  least  one 
day  before  the  return  day  thereof,  imless  by  direction  of  the 
court  they  are  made  returnable  on  the  same  day  as  issued,  or 
the  day  after. 

RULE  XVIIL 

It  shall  be  the  duty  of  the  secretary  of  the  Board  of  Justices 
to  safely  keep  in  his  possession,  as  public  records,  all  papers, 
documents  or  records  which  he  is  required  by  law  or  by  the  rules 
or  resolutions  of  the  Board  of  Justices  to  keep,  which  records 
shall  be  open  for  public  inspection. 

RULE  TJX. 
The  office  of  the  clerk  shall  open  at  8:46  o'clock  in  the  fore- 
noon of  each  day  and  shall  remain  open  for  the  transaction  of 
business  until  4  o'clock  in  the  afternoon,  exceptini;  Saturdays, 
when  the  oi&ce  shall  close  at  noon,  and  the  months  of  July-  and 
August,  during  which  months  the  office  shall  close  at  2  o'clock 
in  the  afternoon.  The  clerks  and  other  employees  shall  report 
for  duty  promptly  at  the  places  to  which  they  are  assigned  at  8:45 
o'clock  in  the  forenoon  of  each  day  and  shall  be  in  attendance 
until  the  close  of  the  office  or  such  later  time  as  may  be  required 
to  complete  the  business  of  the  day,  or  as  the  court  may  from 
time  to  time  direct. 

RULE  XX. 

(a)  The  duties  of  the  deputy  clerks^  assistant  clerks,  and  other 
employees  shall  be  designated  by  the  clerk  in  conformity  with 
the  statutes  and  the  rules  of  this  court  and  subject  to  the 
approval  of  the  justices  of  the  district  to  which  they  are  assigned 
or  a  majority  of  them. 

(b)  The  attendants  shall  while  on  duty  wear  such  uniforms 
and  badges  as  may  be  prescribed  by  the  Board  of  Justices.  The 
interpreter  shall  wear  an  official  badge  during  the  sessions  of  the 
court. 


104 


d  by  Google 


BULBS  OF  MUNICIPAL  COURT  OP  NEW  YORK  CITY. 

(c)  The  stenographer  shftU  be  in  attendance  during  the  ees- 
liona  of  the  court  and  at  such  other  times  and  places  aa  the 
justice  to  whom  he  is  assigned  may  direct. 

(d)  It  shall  be  iheduiy  of  the  attendants  to  maintain  order 
in  and  about  the  oourt  and  the  offices  thereof  and  perform  such 
other  duties  in  connection  with  the  work  of  the  court  as  the 
jttsticea  shall  require. 

(e)  The  clerk  shall  eadi  month,  at  such  time  and  in  such  man- 
ner a»  required  by  law  and  the  rules  of  the  finance  department 
of  the  city  of  New  York,  pay  all  moneys  received  by  him  for  the 
use  of  or  on  behalf  of  the  city  during  the  preceding  month  to  the 
Ccmiptroller  of  the  city  of  New  York.  A  summary  of  such 
receipta  and  a  detailed  statement  of  the  business  of  the  court  for 
the  preceding  month  shall  be  filed  with  the  secretary  of  the  Board 
of  Justices  not  later  than  the  fifth  day  of  the  following  month. 

(f)  The  clerk  in  each  district  shall  keep  account  of  the  moneys 
received  by  him  and  from  day  to  day  shall  deposit  such  moneys 
in  such  bank  as  the  Comptroller  of  the  city  of  New  York  may 
designate. 

RULE  XXI. 

The  4»Ierk  in  each  district  shall  keep  the  following  books  and 
make  therein  the  entries  hereinbelow  directed: 

(a)  Books  to  be  known  as  the  current  docket  books.  Each 
page  in  each  book  shall  be  numbered  in  a  series  of  consecutive 
numbera  for  each  year  and  shall  be  devoted  to  one  action*  On  the 
page  «o  numbered  the  clerk  shall  enter  the  title  of  the  action 
with  the  names  of  the  plaintiff  and  defendant  and  attorneys  in 
full,  and  in  chronological  order  the  dates  of  filing  the  summons 
•ad  pleadii^a^  and  the  verdict,  judgment,  or  other  disposition  of 
the  Mtion  as  of  the  date  of  rendering  thereof ;  also  all  orders  in 
the  action,  and  the  date  of  the  appeal,  if  any,  together  with  the 
diapositiott  thereof.  Specific  entries  ^all  be  made  of  the  judg* 
ment,  the  oosfts  and  disbursements  as  taxed  and  the  prospective 
disbursements  together  with  the  execution,  if  issued,  or  transcript, 
if  given,  and  any  other  matter  affecting  the  judgment.  All 
entries  shall  be  made  in  the  action  on  the  same  page  of  the 
docket,  except  in  actions  where  the  entries  are  so  voliuninous  aa 
to  require  one  or  more  additional  pages,  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that,  or  a  subsequent  docket  book,  references  thereto  being  noted 
at  the  end  of  the  first  and  all  additional  pages. 

{b)  An  alphabetical  index  of  all  actions  entered  in  the  cur- 
rent docket  books  during  any  year  shall  be  indexed  in  the  name 
of  "Uie  plaintiff,  or  where  there  is  more  than  one  plaintiff  in  the 
name  of  the  plaintiff  whose  name  first  appears  on  the  summon s. 
The  serial  number  of  the  action  as  it  appears  in  the  current  docket 
book  shall  be  entered  opposite  the  name  indexed. 

(c)  An  alphabetical  index  of  all  judgments  entered  in  the 
current  docket  books,  on  which  an  execution  is  ijwunble.  The 
judgments  shall  be  indexed  in  the  name  of  the  judgment  debtor ; 
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or  where  there  is  more  than  one  judgment  debtor,  in  the  name 
of  each  judgment  debtor.  The  name  or  names  of  the  judgment 
creditor  or  creditors  shall  be  entered  opposite  the  name  of  eaich 
Judgment  debtor.  Tlie  «erial  number  and  jear  of  the  action  in 
which  the  judgment  was  rendered  shall  be  entered  opposite  the 
name  indexed. 

(d)  A  docket  book  of  summary  proceedings  in  which  shall  be 
entered  the  date  of  the  precept,  the  time  of  its  return,  the  date 
of  filing  of  other  pleadings,  the  particulars  of  the  final  order,  the 
date  of  the  issuing  of  a  warrant  and  to  whom  the  same  was  issued, 
the  return  thereof  and  the  particulars  of  such  return.  Such 
docket  book  shall  contain  an  index  of  each  proceeding  to  he 
entered  in  the  name  of  the  petitioner.  The  requirement  aa  to 
indexing  and  numbering  for  actions  shall  not  apply  to  summary 
proceedings. 

RULE  xzn. 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  the  general 
calendar  provided  for  by  section  96  of  the  Municipal  Court  Code 
the  date  on  which  each  cause  is  placed  upon  said  general  calendar 
and  the  date  upon  which  it  shall  first  be  placed  on  the  trial 
calendar,  together  with  the  serial  number  of  the  cause. 

RULE  ZXIIL 

TTie  clerk  shall  upon  receipt  of  the  first  paper  of  an  action  to 
be  filed  in  his  oflice  etamp  the  same  upon  the  front  page  with 
one  of  a  series  of  consecutive  numbers  and  the  proper  year  and 
immediately  make  an  entry  in  the  current  docket  book  as  pro- 
vided by  rule  twenty-one.  All  papers  thereafter  to  be  filed  in  the 
action  shall  bear  the  same  number  and  year  as  the  first  paper  filed 
as  aforesaid.  Each  number  shall  constitute  a  part  of  the  title  of 
such  action.  After  the  action  shall  have  received  a  number 
the  clerk  is  authorized  to  refuse  to  receive  or  file  any  paper  upon 
which  the  number  and  year  assigned  thereto  does  not  plainly 
appear.  Whenever  a  paper  appertaining  to  any  action  begun 
prior  to  the  first  day  of  Septeml)er,  1915,  is  filed  with  the  clerk, 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  on  the 
front  page  with  a  nunvber,  and  the  year,  and  shall  make  such 
entries  in  the  current  docket  book  for  that  year  as  if  such  paper 
were  the  first  paper  filed  in  the  action,  and  the  clerk  shall  stamp 
or  indorse  that  number  upon  every  paper  in  said  action  thereto- 
fore filed  in  his  office,  and  shall  make  the  proper  entries  in.  the 
docket  book  in  the  same  manner  as  if  such  docketing  had  been 
begun  with  the  first  paper  in  such  action. 

RULE  XXIV. 

Whenever  a  cause  of  action  and  all  papers  relating  thereto  are 

transferred  from  one  district  to  another,  the  clerk  in  the  district 

to  which  the  action  has  been  transferred  shall  stamp  the  same 

with  a  serial  nund>er  and  the  year,  as  if  it  were  the  first  paper  filed 
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in  his  ofBoe  and  duill  make  proper  entries  in  the  current  dockei 
book,  as  if  such  docketing  had  been  begun  with  the  first  paper  in 
such  action.  Where  an  action  shall  be  transferred  from  one  dis- 
trict to  another  for  trial  only^  the  clerk  of  the  district  to  which 
the  cause  shall  have  be^i  transferred  for  trial  shall  not  ^amp  the 
papers  with  any  serial  number  nor  make  any  entries  in  the  cur- 
rent docket  book,  but  shall  make  an  appropriate  minute  upon  the 
general  or  trial  calendar  and  shall  after  the  conclusion  of  the 
trial  upon  the  rendering  of  the  verdict  or  receipt  of  the  justice's 
decision  forthwith  remit  all  the  papers  in  the  iMtion  to  the  clerk 
oi  the  district  from  which  the  same  has  been  transferred. 

RULE  XXV. 
The  notice  of  the  filing  of  an  appeal  as  provided  by  section  157 
of  the  Municipal  Court  Code  shall  be  given  by  <the  clerk  immedi- 
ately upon  the  filing  thereof  by  mailing  a  prepaid  postal  card,  to 
the  attorney  for  the  respondent,  addressed  to  his  office,  or  where 
the  respondent  has  not  appeared  by  attorney,  to  the  respondent 
at  his  address.  A  minute  of  the  mailing  of  such  notice  shall  be 
entered  in  the  current  docket  book. 

RULE  XXYL 

a.  The  stenographer's  minutes  of  the  trial  shaU  be  transcribed 
and  typewritten  on  such  paper  and  in  «nch  manner  so  as  to  con- 
fcom  with  the  rules  in  thaf  respect  which  may  from  time  to  time 
be  adopted  by  the  Appellate  Terms  for  the  First  and  Second 
Departments,  respectively. 

(b)  The  fees  of  the  stenographer  for  a  transcript  of  his  minutes 
pursuant  to  section  177  of  the  Municipal  Court  Code  shall  be 
deposited  with  the  clerk  of  the  district  where  the  action  or  pro- 
ceeding is  pending,  who  upon  filing  of  the  transcript  shall  pay  the 
amount  deposited  to  the  stenographer.  The  deposit  must  be  made 
by  the  i^f^llant  within  five  days  after  the  fihng  of  the  notice  of 
appeal  as  provided  by  section  157  of  the  Mimicipal  Court  Code, 
and  within  ten  days  after  such  deposit  the  stenographer  must 
file  the  transcript  of  his  minutes  with  the  clerk. 

RULE  xxvn. 

Whioe  a  demand  for  a  transfer  of  an  action  to  the  proper  dis- 
trict has  been  filed  in  accordance  with  subdivision  2  of  section 
17  of  the  Municipal  Court  Code  the  application  for  the  transfer 
nmst  be  made  to  the  court  on  notice  to  the  plaintiff. 

RULE  xxvm. 

Where  two  or  more  defendants  are  joined  in  an  action  the 
plaintiff  shall  file  the  summons  or  the  summons  and  complaint 
with  proof  of  sendee  upon  the  first  defendant  served  as  required 
bv  subdivision  3  of  section  22'  of  the  Municipal  Court  Code  and 
shall  file  proof  of  service  upon  the  other  defendants  within  two 
days  after  service  upon  each  of  them. 
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RULE  XXIX. 

Where  the  clerk  's  required  to  enter  judgment  forthwith  upon 
the  defendant's  failure  to  answer  pursuant  to  section  80  of  the 
Municipal  Court  Code,  the  plaintiff  may  at  any  time  before  entry 
of  judgment  file  with  the  clerk  a  request  in  writing  not  to  enter 
judgment  against  one  or  niore.defendairts  specified  in  said  request. 
Upon  the  filing  of  such  a  request  entry  of  judgment  shall  he  post- 
poned until  the  filing  of  a  further  request  to  enter  judgment. 

RULE  XXX. 

WTiere  the  clerk  upon  defendant's  failure  to  answer  must  ascer- 
tain the  amount  due  to  the  plaintifT  before  entry  of  judgment  as 
required  by  section  80  of  the  Municipal  Court  Code,  the  pUijrtiff 
shall  file  a  statement  setting  forth  the  facts  coDstituting  the 
eause  of  action.  The  statement  must  be  made  by  the  affidavit 
of  the  person  specified  in  section  525  of  the  Code  of  Civil 
Procedure. 

RULE  XXXT. 

Where  a  notice  of  special  appearance  is  filed  pursuant  to  sub- 
division 8  of  section  78  of  the  Municipal  Court  Code  the  hearing 
shall  be  brought  on  in  the  manner  provided  by  aecUon  95  pI  said 
oode  for  bringing  a  cause  on  for  trial. 

RULE  XXXIL 

The  notice  of  trial  re(]uired  by  section  &5  of  the  Municipal 
Court  Code  to  be  filed  with  the  clerk,  must  be  so  filed  Ht  least 
three  days  before  the  date  fixed  for  trial. 

RULE  XXXIU. 

Where  both  parties  appear  by  attorney,  copies  of  all  pleadings, 
notices,  demands  and  other  papers  in  an  action,  which  are  re- 
quired to  be  filed  wil^i  the  clerk,  shall  be  served  by  the  attorney 
filing  the  same  upon  the  attorney  for  the  adverse  party,  with 
notice  of  the  date  of  filing,  within  one  day  of  the  date  of  such 
filing. 

RULE  XXXIV. 

The  security  for  costs  which  plaintiff  may  be  required  to  give, 
as  prescribed  in  title  3  of  chapter  21  of  the  Code  of  Civil  Pro* 
cedure,  shall  be  in  such  amount  as  the  court  or  a  justice  thereof 
may  direct,  hut  in  no  case  less  than  tMenty-five  dollars.  An  order 
to  give  additional  security  may  be  made  by  tlie  court  on  notiee, 
from  time  to  time,  as  provided  in  section  3270  of  the  Code  of 
Civil  Procedore. 
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RULES   OP  THE  APPELLATE    TERM   OF   THE   SUPREME 
COURT  IK  THE  FIRST  DEPARTMENT. 

Rules  for  the  IIearinq  of  Appeiaxs  from  the  City  Coxtrt  op 
THE  City  of  New  York  and  from  the  Municipal  Court  in 
THE  Boroughs  of  Manhattan  and  The  Bronx. 

RULE  L 
Tenna. —  There  sbftll  be  a  term  of  the  Supreme  Court  for  the 
hearing  of  appeals  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  shall  commence  on  the  first  Monday  of  October, 
November,  December,  January,  February,  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  NewY-ork,  and  shall  he  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
said  term,  and  shall  be  known  as  the  Appellate  Term. 

RULE  IL 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

An  appeals  from  the  City  Court  In  which  the  return  duly 
printed  as  required  by  the  Ooneral  Rules  of  Practice  has  been 
duly  filed  with  the  clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ten  printed  copies  thereof  and  an 
admission  of  service  or  an  affidavit  showing  the  serxice  of  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placed  upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  dajfs  before  the  commencement 
thereof  shall  be  placed  upon  such  calendar. 

Appeals  diall  be  placed  unon  the  calendar  in  the  order  In  whit^ 
the  same  are  filed  and  shall  continue  thererm  «intil  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  either 
party  of  not  less  than  eight  days,  which  noiice  must  be  filed  as 
provided  hy  Rule  V  of  this  court.  If,  after  being  regularly 
plac^  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  been  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  lie  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appel- 
lant may  either  argue  or  submit  his  case,  but  judgment  of  reversal 
by  default  will  not  be  allowed.  ^         , 
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Upon  an  appeal  from  the  City  Court  the  judgment  or  order  of 
the  court  shall  be  entered  in  the  office  of  the  clerk  of  the  Supreme 
Court;  a  certified  copy  of  auch  judgment  or  order  «hall  he  annexed 
to  the  return  from  the  City  Court,  which  certified  copy  and 
return  shall  be  transmitted  to  the  City  Court  as  required  by 
section  1345  of  the  Code  of  Civil  Procedure. 

Upon  an  appeal  from  the  Municipal  Court  the  judgment  or 
order  of  the  Appellate  Term  'shall  be  entered  in  the  office  of  the 
clerk  of  the  Supreme  Court  in  the  county  embracing  the  district 
of  the  Municipal  Court  from  which  the  appeal  is  taken,  and  a 
certified  copy  thereof  annexed  to  the  return  received  from  the 
Municipal  Court,  which  return  and  certified  copy  of  the  judg- 
ment or  order  shall  be  returned  to  the  district  of  the  Municipal 
Court  from  which  the  appeal  was  taken. 

NOTES. 

The  placing  of  an  appeal  upon  the  calendar  alone,  does  not 
entitle  an  appeal  to  be  heard.  A  notice  of  argument  must  also 
be  served  and  filed  (see  Rule  V).  Either  party  may  serve  and 
file  a  notice  of  argument.  A  notice  of  argument  once  served  and 
filed  is  sufficient.    Townsend  v.  Keenan,  2  Hilt.  544. 

If  the  appellant  has  served  and  filed  a  notice  of  argument,  and 
has  filed  and  served  his  briefs,  and  does  not  answer  when  the 
case  is  called,  it  will  'be  marked  "  submitted  "  'by  the  Court,  the 
filing  of  the  'briefs  being  regarded  as  an  appearance  on  the  part 
of  the  appellant.  At  any  time  after  the  case  appears  upon  the 
calendar,  parties  may,  by  stipulation,  have  the  case  marked 
**  submitted  "  by  the  clerk  and  thus  avoid  the  necessity  of  appear- 
ing upon  the  call  of  the  calendar.  In  such  cases,  the  briefs  muat 
be  filed  in  accordance  with  Rule  "  V."  If  the  appellant  has  filed 
no  briefs,  and  answers  when  the  case  i«  called,  the  appeal  will  be 
dismissed,  if  the  respondent  hns  served  cmd  filed  a  notice  of  argu- 
ment, otherwise,  the  respondent  cannot  oppose  the  postponement 
of  the  case  by  the  appellant.  If  the  appellant  shows  good  reasons 
for  failure  to  serve  and  file  his  briefs,  the  case  will  be  put  over 
the  term,  on  payment  of  costs,  or  if  the  respondent  consents  to 
accept  the  appellant's  briefs  the  case  may  be  submitted  and  the 
respondent  will  be  given  time  to  file  his  briefs. 

No  judgment  of  reversal  by  default  will  be  allowed. 

The  decision  of  the  Appellate  Term,  when  handed  down  is 
accompanied  by  a  proper  order  or  judgment  of  the  Court.  In 
appeals  from  the  City  Court,  the  Clerk  causes  the  remittitur  to 
be  sent  to  the  City  Court,  where  the  judgment  or  order  of  the 
Appellate  Term  is  made  the  judgment  or  order  of  that  Court. 
The  City  Court  requires  that  a  notice  of  three  (3)  days  be  given 
before  the  judgment  of  the  Appellate  term  will  be  made  the  jud^ 
ment  or  order  of  that  Court. 

Upon  the  decision  of  an  appeal  from  the  Municipal  Court,  the 
Clerk  of  the  Appellate  Term  immediately  sends  the  return  to 
the  Clerk  of  the  district  from  which  it  came,  with  a  certified 
copy  of  the  judgment  or  order  of  the  Appellate  Term.    The  pre- 

900  Digitized  by  GOOQlC 


BULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT. 

Tailing  partj  may  then  proceed  to  tax  the  ooata  and  the  Clerk 
will  enter  his  judjg;ment. 

When  a  new  trial  is  ordered  in  the  Municipal  Court,  the  judg- 
ment of  the  Appellate  Term  fixes  a  date  for  the  new  trial  therein, 
and  the  Clerk  of  the  lower  Court  places  the  case  upon  the  calendar 
for  that  date. 

A  resettlement  of  an  order  may  4>e  aaked  for  upon  two  (2) 
days'  notice  (see  Rule  "VIII,"  post).  If  a  motion  for  such  re- 
settlement is  denied,  it  is  usually  denied,  with  costs.  A  copy  of 
the  proposed  resettled  order  should  be  submitted  with  the  moving 
papers  and  such  order  should  recite  that  it  should  take  the  place 
of  the  original  order,  giving  the  date  of  such  original  order. 

RULE  m. 

Faalnrt  to  Fik  Printed  Papers  and  Motion  for  Dismissal  There- 
for.—In  appeals  from  the  City  Court,  in  case  the  appellant  does 
not  cause  the  printed'  papers  to  be  filed  with  the  Clerk  of  the 
Appelate  Term  and  serve  three  (3)  copies  thereof  upon  the 
attorney  for  the  respondent,  as  required  by  the  General  Rules  of 
Practice,  within  twenty  (20)  days  after  the  settlement  of  the 
ease  on  appeal,  and  in  case  of  an  appeal  from  an  order  of  the 
City  Court  within  fifteen  (16)  days  after  service  of  the  notice 
of  an  appeal  upon  the  attorney  for  the  respondent,  the  respond- 
ent may  move,  upon  three  days'  notice  on'  any  day  of  the  term, 
to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed  unless 
the  time  of  the  appellant  to  cause  such  printed  papers  to  be  filed 
and  eopiee  thereof  to  be  served  be  extended  by  the  justices 
assigned  to  hear  such  appeals,  or  one  of  them,  for  good  cause 
shown. 

In  appeals  from*  judgments,  final  orders  or  orders  of  the  Munici- 
pal Court  of  the  Cit^  of  :New  York,  in  which  a  case  is  settled  as 
provided  in  subdivisions  1  and  3  of  section  1^1  of  the  Municipal 
Court  Code,  tiie  appellant  must,  within  five  days  after  service  of 
the  notice  of  appeal,  deposit  with  the  clerk  the  fees  of  the  stenog- 
rapher  for  a  transcript  of  the  «ninutes;  the  stenographer  must 
within  ten  days  thereafter  file  said  transcript  with  the  Clerk, 
who  shall  immediately  notify  the  appellant  or  his  attorney  of  the 
receipt  of  the  same;  the  appellant  or  his  attornev  must  within 
two  days  after  receipt  of  such  notice  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent,  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  eaae;  and  the  Clerk  must  within  two  days  after  the  settle- 
of  the  ease  by  the  trial  justice  file  the  return  made  up  as 


required  bv  Rule  IV  of  this  court  with  the  Clerk  of  the  Appellate 
Term;  and  in  case  of  an  appeal  from  a  judgment,  final  order  or 
order  of  the  Municipal  Court,  in  which  no  case  is  settled,  the 
Clerk  must  file  the  return  made  up  as  required  by  Rule  IV  of 
this  court  within  fifteen  (15)  days  after  service  upon  him  of  the 
notice  of  appeal;  upon  failure  by  the  appellant  to  procure  com- 
plianoe  wiui  the  above  requirements,  the  respondentjpmy  move 
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upon  thiree  days'  notice  on  any  day  of  tho'term  to  diflmlw  the 
appeal,  and  such  appeal  shall  be  dismifltled  unkfis  the  JustioM 
aMSgned  to  hear  such  appeal,  or  one  of  ibem,  for  good  ««ue 
shown,  1^11  extend  the  time. 

NOTES 

The  Appellate  Tertfl  will  not  entertain  k  motion  to  dismiss  an 
appeal  from  a  judgment  of  the  City  Court,  until  twenty  (20)  days 
after  the  settlement  of  the  case,  upon  appeal.  Shubert  Theatrical 
Co.  V.  Zeigfeld,  113  N.  Y.  Suppl.,  801. 

The  remedy  of  the  respondent,  if  the  appellant  fails  to  hare  the 
case  on  appeal  settled  and  signed  by  the  trial  justice  is  to  mote 
in  that  court  for  an  order  declaring  that  the  appellant  has.  waived 
his  right  thereto.     (Rule  34,  General  Rules  of  Practice.) 

If  such  an  order  ^is  granted  the  Appelate  Term  will  diAinlBs 
the  appeal  unless  the  appellant  elects  to  have  the  appeal  heafd 
upon  the  judgment  roll  only.  True  v.  Sibley*  61  N.  \.  Si<  Rep*» 
20;  29  N.  Y.  Supp.,  704. 

Appeals  from  judgments  m^st  he  settled  and  allowed  by  the 
trial  justice^  or  they  will  not  be  filed  by  the  Clerk  ef  the  AppeU»tt 
Term>'  and  the  consent  of  the  parties  that  a  eajK  may  be  settled, 
cannot  tbe  substituted  for  that  of  the  trial  justioe«  Middlentta  r. 
Stevenson  et  oL,  113  Supp.,  702. 

Returns  on  appeal  <from  orders  of  the  Municipal  Court  must  he 
accompanied  by  a  certificate  of  the  Clerk  that  the  return  contains 
copies  of  all  the  affidavits  and  other  papem  recited  in  the  order 
appealed  from. 

After  a  case  is  upon  the  calendar,  the  respondent  cannot  move 
to  dismiss  for  failure  to  prosecute,  or  for  failure  to  file  and  «erve 
brie€s,  unless  he  has  served  and  filed  a  notice  of  argument. 

The  order  on  decisions  on  motions  is  filed  as  soon  as  the  deciatooi 
upon  the  motion,  is  made. 

When  orders  are  granted  as  a  favor  upon  conditions  the  party 
favored  must  not  wait  for  service  v^n  him  of  a  copy  of  the  order. 

Ew  parte  orders,  dismissing  appeals  upon  consent,  or  for  failure 
to  comply  with  a  former  order,  when  handed  up  for  signature,  in 
ease  the  appeal  is  upon  the  calendar,  must  'be  accompanied  by  a 
copy  for  certification  by  the  Clerk  to  accompany  the  retarn  to 
the  Lower  Courts.. 

RULE  IV. 

Returns  upon  Appeal8.r^  Returns  upon  appeals  from  judgments, 
final  orders  and  orders  of  the  Municipal  Court  in  Which  a  ease  is 
made  and  settled  shall  consist  of  true  copies  of  the  originals  to  be 
furnished  by  the  appellant,  typewritten  on  suitable  paper,  eigtA 
(8)  inches  wide  and  ten  and' one-half  (10%)  inches  long,  imin- 
bered  at  the  bottom  of  each  page,  fastened  at  the  lefthand  edg«, 
bound  with  a  8U<bstantial  cover  and  appropriately  indexed,  in  the 
following  order: 

A  statement  showing  the  court  and  district  theveof  from  whidi 
the  appeal  is  taken,  the  date  of  entry  of  the  jtKtgament,  final 
order  or  order  appealed  from,  the  date  of  the  beginning  of  tlM 
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action  and  pf  dervi^e.pf  the  respective  ple|ul}ng8;  the  names  of 
the  origini^l  parties  in  full. and  any; change  in  the  parties  if  such 
ha^  taken  place;-  ^e  nan^s  of  the  attorneys  appearing  for  the 
respectire  parties,  on,  the  appenl.  The  notion  of  appeal,  the  sum- 
mons^ t^e  complaint,  t^e  answer^  t^e  bill  of  particulars,  if  any, 
any  intenne^iat.e^lord)^  aiidth^  papers  upon  whicl^  the  saine  is 
baaed,  if  brpjighii  up^for  review  by  flie  notice  of  appeal;  the  judg- 
ment, final  ord^r  or  ^ot-d^r  appedrled  fromj  the  original  transcribt 
of  the  8ten<^i^her^'  mfinutes,  which  shkU  be  transcribed  in 
conformiiy  with  the  atahdard  page  adopted  by  the  Society  of 
Certified  Shorthand  ReporterSi  on  paper  of  the  size  above  men- 
tioned, the  linei  thereon  to  be  oonsecntively  niumbered  on  the 
left-h&nd  margin;  copiea  of  the  exhibits  1»  the  order  in  which 
they  are  marked,  unless  they  are  volnminbuB  and  only  a  part 
of  their  contents  are  material,  in  which  case  the  parties  may 
stipulate  or  the  Justice  below  may  upon  notice  settle  a  stateifaent 
respectinff  the  same  or  the  parte  thereof  to  be  Returned  upon 
appeal;  the  opinion  of  the  cotirt  ot  a  statement  that  no  opinion 
was  rendered;  the  settlement  aiid  allowance  of  the  case  by  the 
trial  justice  and  the  certificate  of  the  clerk,  which  may  be  made 
upon  the  stipulation  of  the  respective  parties  or  their  attorneys. 

Returns  i^on  appeals  from  judgments,  final  orders  or  orders 
in  which  no  case  is  'settled "shall  consist  of  true  copies  of  all 
papers  used  upon  the  hearing  or  recited  in  the  order'  appealed 
from,  to  be  furnished  by  the  appellant,  typewrittmi  in  the  man- 
ner above  indicate<l  in  the  following  order: 

A  statement  showing  the  court  and  district  thereof  from  which 
the  appeal  is  taken,  the  nature  of  the  judgih'ent,  final  order  or 
order  appealed  from  and  the  date  df  entry  of  the  fame;  the 
names  of  the  respective  parties  and  the  attorneys  appearing  on 
the  appeal.  The  notice  of  appeal;  the  judgment,  final  order  or 
order  appealed  fromj  in  an  appeal  from  a  judgment  or  final  order 
the  papers  upon  which  the  siune  is  based;  in  an  appeal  from  an 
order  the  notice  of  motion  or  order  to  show  cause;  the  moving 
affidavits,  the  opposing  affidavits,  the  opinion  of  the  court  or  a 
statement  that  no  opinion  was  rendered,  the  certificate  of  the 
clerk,  which  may  be  made  upon*  the  stipulation  of  the  parties  or 
their  attorneys. 

RULE  F. 
CasM  and  Points;  Argumeat— ^The  eases  and  points  and  all 
other  papers  furnished  to  the  Ai^pellate  Term^  on  an  appeal  frbm 
the  City  Court  shall  "be  printed  as  provided  for  in  Rule  43/ of 
the  General  Rules  of  Practice.  The  points  on  an  appeal  trom 
the  Municipal  Court  shall  be  ]^rinted  Us  therein  provided  ;or 
typewritten.  In  ev^ry  case  on  appeal  from  the  City  Court  or 
the  Municinal  Court,  the  appellant  miist,  on  or  before  the  Mon- 
day preceding  the  first  day  of  the  ^otu  at  which  the  appeal  is 
noticed  for  argument,  file  with  the  clerk  of  the  Appelate  T<«rm 
the  requisite  number  of  copies  of  his  joints  to  be  used  upon  the 
heaHng,  indicating  .thereon  the  number  of  the  appeal  on  the 
calendar  puUished  in   the  Law  Journp.!,  ;^d^,  sh^U  ale^Q^^^r 
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before  the  Monday  preceding  the  first  day  of  said  term,  serve  a 
copy  of  said  points  upon  the  attorney  for  the  respondent.  Upon 
failure  so  to  do  the  appeal  may,  when  called  for  argument  in 
its  regular  order  on  the  calendar^  be  dismissed  or  the  hearing 
thereof  adjourned  to  the  next  term,  as  the  court  may  determine. 
Not  later  than  twelve  o'clodc  noon  on  the  Saturday  preceding 
the  first  day  of  the  term  the  respondent  must  serve  a  copy  of 
his  points  upon  the  attorney  for  the  appellant  or  upoi  the  appel- 
lant's counsel,  and  file  with  the  clerk  the  requisite  number  of 
copies  thereof  to  be  used  upon  the  iargument,  said  copioa  also  to 
contain  the  number  of  the  case  upon  the  calendar  as  published 
in  the  Law  Journal.  No  further  time  for  filing  points  will  be 
granted  and  no  other  points  will  be  received  or  considered  unless 
the  court  shall  by  its  own  motion  direct  further  points  to  be 
submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it 
has  been  noticed  for  argument  and  proof  of  service  thereof  filed 
with  the  clerk  of  the  Appellate  Term  on  or  before  the  Monday 
preceding  the  first  day  of  the  term.  All  appeals  must  be  heard 
or  submitted  when  regularly  called  for  argument,  unless  the 
court,  for  cause  shown,  shall  adjourn  the  hearing  until  a  sub- 
sequent term;  and  no  appeals  shall  be  submitted  without  argu- 
ment unless  the  points  have  been  filed  and  served  as  hereinbefore 
provided.  In  the  argument  of  an  appeal  from  an  order  or  frcmi 
a  judgment  of  the  Municipal  Court  not  more  than  fifteen  minutes 
shall  be  occupied  by  counsel  on  either  side;  ai^d  in  the  argument 
of  an  appeal  from  a  judgment  of  the  City  Court  not  more  than 
thirty  minutes  shall  be  occupied  by  counsel  on  either  side,  except 
by  express  permission  of  the  court. 

NOTES. 

Ten  (10)  copies  of  the  briefs  upon  appeal  from  judgments  and 
orders  of  the  City  Court  must  be  filed  with  the  clerk  of  the 
Appellate  Term.  In  appeals  from  judgments  and  orders  of  the 
Municipal  Court,  three  (3)  copies  of  the  briefs  are  required. 

Briefs  upon  an  appeal  from  the  Mimicipal  Court  need  not  be 
printed  but  may  be  typewritten. 

If  the  respondent  has  served  and  filed  a  notice  of  argument 
and  the  appellant  has  neither  served  nor  filed  a  notice  of  ar;gQ- 
ment  and  briefs,  the  appeal  will  be  dismissed,  leaving  the  appel- 
lant to  move  to  open  and  excuse  his  default,  and  to  restore  the 
appeal,  he  being  thereby  subjected,  if  such  relief  is  granted,  to 
payment  of  costs  of  dismissal  and  costs  of  the  motion  to  open 
hi.  default.  A  motion  to  dismiss  the  appeal  for  failure  t)D  file 
briefs  will  fiot  be  entertained  unless  the  respondent  has  served 
and  filed  a  notice  of  argument.  If  both  parties  have  served  and 
filed  a  notice  of  argument,  and  the  appellant  has  failed  to  file 
briefs,  the  respondent  may,  upon  the  call  of  the  calendar  move 
to  dismiss  the  appeal  and  unless  the  court  then  permits  the 
appellant  to  serve  his  briefs,  the  appeal  will  be  dismissed,  or  pot 
over  the  term;  in  the  last  event,  costs  will  be  imposed. 
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The  court  opens  at  10  o'clock  a.  m.,  and  appeals  from  orders 
and  judgments  of  the  City  Court  are  called  at  the  opening  of 
court  on  the  first  day.  Appeals  from  the  Miuicipal  Court  are 
called  at  10  o'clock  a.  m.  the  second  day  of  the  term.  Cases 
answered  "Ready"  will  be  so  marked  for  oral  argument.  Any 
case  nuiy  be  submitted  by  the  parties  either  before  or  upon  the 
call  of  the  calendar  or  afterwards,  although  it  has  previously 
been  marked  "Ready." 

Reply  briefs  are  not  permitted  under  the  rule  unless  the  same 
are  requested  by  the  0)urt.  If  the  appellant  is  allowed  to  file 
a  reply  brief  it  is  usually  upon  condition  that  he  submit  the 
appeal  without  argument. 

KULS  VL 
Apfplicatloaa  to  a  joaticft  of  the  Appellate  Term  for  leave  to 
appeal  from  an  order  aastaining  ov  oFerruling  an  objection  taken 
te  a  pleading  as  prescribed  in  sections  eighty-eight  and  eighty- 
nine  of  the  Municipal  Court  Code  must  be  made  within  five  days 
after  denial  of  an  application  for  such  leave  by  the  trial  justice 
upon  any  day  during  the  term  upon  three  days'  notice  to  the 
€ippo8ite  party  or  parties.  The  papers  upon  which  such  appli- 
cation is  made  must  contain  a  copy  of  the  pleadings,  the  oider 
entered  in  the  court  below  and  the  papers  recited  therein ;  a  con- 
eiae  statement  of  the  grounds  of  alleged  errra*,  a  copy  of  the 
opinion  of  the  justice  below,  if  any,  and  proof  of  doe  seryioe  of 
the  papers  upoa  which  the  application  is  founded* 

SULB  VH. 

ApfkUeatioB  for  Leaye  to  Appeal — Re-argument,  Motion  for."—* 
Motions  for  re-arg^ument  and  applications  for  leave  to  appeal 
from  a  determination  of  the  Appellate  Term  to  the  Appellate 
IMrision,  under  section  1344  of  the  Code  of  Civil  Procedure,  must 
be  made  upon  any  day  of  the  term  on  five  (5)  days'  notice  to  the 
adverse  party,  and  must  be  returnable  within  twenty  (20)  days 
after  the  entry  of  the  order  determining  said  appeal;  all  papers 
to  be  used  on  such  motion,  together  with  a  copy  of  the  opinion, 
if  any,  and  briefs  of  counsel,  must -be  delivered  to  the  clerk  of 
tlie  eoort  and  submitted,  without  argument.  Such  motions  must 
be  based  upon  an  afildavit  or  a  statement  setting  forth  concisely 
the  points  claimed  to  have  been  overlooked  or  misapprehended 
by  the  court,  with  proper  reference  to  the  authorities  relied  upon, 
and  the  reason  why  such  re-argument  should  be  granted  or 
appeal  allowed.    The  briefs  may  be  either  printed  or  typewritten. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  be  allowed  unless  the  appellant  files  with  his 
notice  of  application  for  leave  to  ay^eal  a  stipulation  that  if 
the  order  appealed  from  be  afRrmed,  or  the  appeal  therefrom 
dismissed,  judgment  absolute  may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion 
for  re-argument  or  an  application  for  leave  to  appeal  must  serve 
the  notiee  provided  for  in  this  rule.    Upon  an  affidavit  showing 
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the  serVicfi  of  such  notice,  a  copy  of  the  niovitig  papers  and  a 
Btatement  in  such  affidavit  letting  forth  the  reaBond  why  a  stay 
should  b^  granted,  an  application  for  a  stay  will  be  entertained 
Application  for  such  order  ttlust  be  made  to  the  Justice^  6f  the 
Appellate  Term  who  heard  the  appeal,  of  one  of  them,  by  filing 
the  same  with  the  clerk  bf  the  Appellate  Term,  by  whom  it  wiU 
be  brought  to  the  attention  of  the  court. 

IfOTES. 

The  inOtioTi  may  b^,  and  usiiallif  it,  in  the  alteinative  either 
for  re-argument  or  leave  to  appeal. 

When  a  re-argument  of  an  appeal  from  an  order  or  judgment 
of  the  City  Court  is  granted,  ^Ae-ttlerk  of  the  Appellate  Term 
places  ithe  came  -M^tm  the  ^endar  ^of  the.  next  tecni  After  the 
fiiiiig:  of  -thei  nrder«  Noittew-  setiee  ^k. aeguawn t  .aeed  i»  m^^f^ 
or  filed..  The  caee  will  be  eaUed  in  the  vegular  ordeiv  nwt  te 
submitted  without  oral  argument  ejid  wiE  be  referred  by  the 
justices  ntting  in  that  term  to  the  justices  who  heard  the  appeal 
•in  the  first  instanee,  unless  i^;  is  a  ease  where  a  re -argument  is 
ordered  to  be  heard  de  novo,  in  which  event>  it  will  be  heard  1^ 
the  justices  then  sitting  as  though  it  was  on. the  calendar  for 
the  first  time.  Copies  of  the  briefs  used  upon  the  origiiuU  hear- 
ing may  be  handed  up  at.  the  eall  ol  the  ealendat  or  filed  witk 
the  elem  prio^  thereto.  They  need  not  be  l-e-served  upeathe 
opposing  party  I  If^  howeysr,  the  moving  party  intends  to  raiae 
any  new  point  not  referred  to  in  his  original  briefs  or  to  cite 
new  authorities  a  copy  of  atlcU  dli^pltfmental  brief  must  be  served 
upon  his  adyersary  an^  handed,  iip  on  the  eall  of  theoaleajto^and 
such  opposing  party  will  be  giving  leave  to  reply  thereto. 

The  same  practice  prevails  when  a  re-argument  14  granted  upon 
an  appeal  from  an  order  or  judgment  of  the  Muni^pal  Court. 

The  return  upon  appeal  must  be  sent  back  from  the  Municipal 
Court  to  the  clerk  of  ,.the  Appellate  Term  who  regies  it  and 
places  it  upon  the  calendar.  If  the  order  granting  a  re-Hrgument 
does  not  so  direct,  an  ex  p<irt«  order  msky  be  obtained  d^'eoting 
the  clerk  of  the  Municipal  Court .  to  file  the  return  with  the 
clerk  of  the  Appellate  Term  for  the  purpose  of  a  re-argument 
being  had. 

In  the  case  of  Gartland  v.  N.  Y,  Zoological  Society,  Law 
Journal,  May  7,  1909,  not  r^orted,  it  wae  held  that  the  time  to 
appeal  from  the  determination  of  the  Appellate  Term  in  a  City 
Court  case  was  given  by  /Section  3193  of  the  Code  of  Civil  Pro- 
cedure, and  in  a  Municipal  Court  by  Section  1351  of  the  Code 
of  Civil  Procedure.  Such  appeal  inust  therefore  be  taken  within 
2f>  days  from  an  order  or  judgment  of  the  City  Court  and  within 
30  days  from  an  order  or  judgment  of  the  Municipal  Courts  ^after 
service  of  a  copy  of  the  order  granting  leave  with  notice  of 
its  entry. 

If  the  motion  for  leave  to  appeal  or  for  re-argument  be  made 
returnable  promptly  an  application  for  an  em  pwrta  order  staying 
proceedings  pending  the  hearing  and  determination^  of  the  motion 
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win  \e  eBtertained  ov  an  order  to  ihow  causa  why  leave  to 
appeal  or  a  re-argmnent  should  not  b»  gvanted  may  be  obtained 
with  a  tampotary  stay  Imcerpor^'ted  therein,  provided  suoh  order 
ifl  made  returnable  withia  five  (5)  days.  The  applioatian  for 
the  order  should  be  handed  to  the  clerks  who  will  procure  it  to  be 
eigned  by  one  of  the  juatioes  who  heard  the  appeal  and  who  are 
alone  empowered  to  grant  a  etay.  SItdm  v.  Barrett  Chemioal  Oo., 
106  N.  Y.  Supp.  811.  No  other  juaticee  or  branch  of  the  Supreme 
Court,  luileaa  it  be  the  Appellate  Diviaion,  liae  authority  to  grant 
a  aiay  upon  bu<A  a  motion,  i.  e.,  a  stay  of  prooeedinga  until  the 
hearing'  and  determination  of  a  motion.  The  stay  terminates 
with  the  entry  of  the  order  without  regard  to  service  of  a  copy 
of  the  MNier  or  notiee  of  entry  thereof.  Tuska  t.  Jarvis,  61 
Misc.,  224;  Smith  v.  Spalding,  30  Hew.  Pr.,  889,  442. 

If  leave  to  appeal  is  aranted,  a  stay  pending  the  hearing  of 
the  appeal  in  ihe  Appellate  Division  will  be  granted,  and  if  a 
re-argument  is  granted  a  stay  will  be  granted  pending  the  hear- 
ing of  the  re-argUBtent.  If  leave  to  appeal  is  denied,  no  stay  will 
be  granted  pending  a  motion  made  in  the  Appellate  Division  for 
leave  to  appeal  and  an  application  for  duch  a  stay  must  be  made 
In  that  eourt. 

SVtB  VTtl 

Xotioiia  G«iier»By  — Practice,— Motions  may  be  noticed  for 
any  day  of  the  term  and  must  be  submitted  without  arp^ment. 
Five  day  a'  notice  of  motion  must  be  given,  except  motions  for 
leave  to  appeal  to  this  court  U|)^er  J^ul^  VI  and  to  dismiss  an 
appeal.  A  notice  o|  such  motiop,  whether  founded  upon  an  order 
to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  serv- 
ice thereof,  and  the  opposing  affidavits  must  be  nled  with  the 
clerk  of  the  Appellate  Term  ^t.or  l^fofe  ^2  o'clock  upon  the  day 
on  which  t^e  saipe  is  returnable. 

All  decisions  will,  when  announced,  be  accompanied  by  an  order 
duly  signed,  unless  the  court  diall  otherwise  direct.  Motions  for 
resettlement  of  orders  must  1^  mad^  upon  two  days'  notice. 

Dated  July  7>  1915. 

NOTES. 

In  p.11  motions^  the  motion  papers  and  proof  of  service  must  be 
filed  with  the  pjerk  of  the  Appellate  Term  before  12  m.  of  the 
day  the  same  is  returnable. 

All  papers'  must  be  endorsed!  with  the  county  clerk^s  number 
of  the  clerk  of  the  county  ^mhraoif^g  the  court  from  which  the 
appeal  is  taken. 

The  opposing  party  has  until  12  o'clock  noon  of  the  return  day 
in  which  to  file  opposing  affidavits,  and  briefs  may  be  submitted 
by  either  party  up  to  that  time.  The  decision  of  the  court  Apon 
motions  is  embodied  in  pn  order  which  is  filed  and  entered  as 
soon  as  the  motion  is  decided.  No  appeal  lies  from  such  an  order. 
Gersman  v.  Levy,  108  N.  Y.  Supp.  1107,  affirmed  126  App.  Div.  83. 

If  a  party  has  served  motion  papers,  but  has  failed  to  file  them 
with  proof  of  mrvlee^  tbet  opposing  party  upon  submitting  an 
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affidavit  to  that  effect,  and  a  copy  of  the  papers  served  upon 
him,  may  have  the  motion  dismlBsed,  witii  costs. 

Motions  for  stays  pending  appeals  must  be  made  returnable 
before  the  Appellate  Term,  and  five  ( 5 )  days'  notice  must  be  given. 
The  same  relief  may  be  obtained  under  an  order  to  show  cause, 
which  may  be  made  returnable  on  two  (2)  days'  notice.  In  a 
proper  case  a  temporary  stay,  pending  the  hearing  of  the  motaout 
will  also  be  granted.  The  trial  of  an  action  in  the  City  or 
Municipal  Courts  may  be  stayed  by  the  Appellate  Term,  pending 
the  hearing  of  an  appeal  from  an  order  of  eitber  Court.  Heiach- 
man  v.  Mengis,  118  N.  Y.  Supp.  671 ;  Amorisia  v.  Raaad,  88  N.  Y. 
Supp.  356. 

In  such  motions,  a  copy  of  the  pleadings,  the  order  and  of  the 
affidavits  used  upon  the  motion  in  the  Lower  Court,  both  for  and 
against  the  motion,  should  accompany  the  moving  papers  to 
enable  the  Appellate  Term  to  determine  .whether  there  exisU 
probable  cause  for  review.  If  that  is  not  done,  or  if  the  moving 
papers  fail  to  show  merit  in  the  appeal,  the  motion  will  be 
denied. 

If  the  order  handed  down  upon  the  decision  of  a  motion  is 
not  a  proper  order,  the  party  desiring  to  have  it  corrected  should 
move  promptly  for  a  re-se{tlement  of  the  order.  This  motion 
may  be  made  upon  two  days'  notice.  A  copy  of  the  order  as 
made,  together  with  the  proposed  order  should  be  served  upon 
the  other  party,  with  a  notice  to  the  effect  that  the  proposed 
order  will  be  submitted  to  the  court  on  the  day  named  therein 
for  signature.  The  proposed  order  should  contain  a  statement 
that  such  order  is  intended  to  take  the  place  of  the  original  order 
entered  on  the  day  of  ,  etc. 

CALENDAR  RULES. 

The  calendar  rules  of  the  Appellate  Term,  Hrst  Department, 
are  hereby  amended  so  as  to  read  as  follows: 

RULE  L 
The  calendar  of  appeals  from  orders  and  judgments  of  the 
City  Court  wiU  be  called  in  the  forenoon  of  the  first  day  of  the 
term  at  10  o'clock  a.  m.  The  calendar  of  appeals  from  orders 
and  judgments  of  the  Municipal  Court  will  be  called  on  the 
second  day  of  the  term  at  10  o'clock  A.  H. 

RULE  n. 
In  motion  for  leave  to  appeal  or  for  re-argument,  an  indorse- 
ment must  be  made  upon  the  motion  papers  stating  the  term 
of  the  court  at  which  the  case  was  argued  or  submitted.  If  an 
appeal  upon  the  calendar  is  affected  by  a  motion,  the  motion 
papers  must  be  indorsed  with  the  calendar  number  of  such  appeaL 

RULE  m. 
The  points  on  appeal  from  judgments  and  orders  of  the  City 
Court  shall  be  printed  as  provided  for  by  Rule  43  of  the  QenenU 
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Riikfl  of  Practice.  The  points  on  appeals  from  the  Municipal 
Court  ahall  be  printed  or  typewritten  upon  white  paper  of  uni- 
form jize,  Tis.,  ten  and  one-half  Inches  in  length  and  eight  inches 
in  width,  and  fastened  on  the  left-hand  edge  thereof.  Upon  the 
right-luuid  comer  of  the  points  submitted  to  the  court  shall 
appear  tha  name  of  counsel  arguing  or  submitting  the  same. 
Upon  the  left-hand  corner  of  the  points  submitted  shall  appear 
the  calendar  number  of  the  case  on  appeal.  All  points,  briefs 
and  motion  papers  must  be  filed  flat.  The  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken  must  be  indorsed  on  all  motion  papers. 

In  appeals  from  judgments  and  orders  of  the  City  Court  ten 
(10)  d^ea  of  the  points  or  briefs  must  be  filed,  ana  three  (3) 
copies  vpon  appeals  from  the  Municipal  Court  must  be  filed. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony glren  upon  the  trial,  must  give  the  number  of  the  folio 
in  the  printed  case,  if  an  appeal  from  the  City  Court,  or  the 
number  of  the  page  and  the  line  thereof  in  the  record,  if  an 
appeal  Arom  the  Municipal  Court. 

If  the  appellant's  brief  fails  to  comply  with  this  rule,  the 
appeal  •ay  be  dismissed.  If  the  respondent's  brief  is  deficient 
in  this  Inspect,  the  appeal  may  be  considered  on  the  appellant's 
brief  air  ae.     (Adopted  July  12,  1915.) 

After  Ribmission  or  argument  of  cases  and  submission  of  briefs 
no  con«j]nucatioB8  will  be  acoq>ted  from  counsel  except  to 
correct  wtrora  or  for  citation  of  an  authority.  (Adopted  May 
14,  I9If  I 
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(ibnendedFeb.  2,  101&) 
Bblatinq  to  thq  Hkabxno  of  ArpsA|;.6  ysoic  tm  HmncpAi. 

Ck>VltiV  4?f D  TH8  UAJOfiQ  AHO  [HKA^Q  QF  MOtlONS  VX   SAID 

Apf«9Xatb  Tbui. 

RTTLBI. 

calendar  of  Appea]s.«^The  derk  of  said  Appellate  Term  ehall, 
at  least  eigkt  days  before  the  first  d&y  of  an  appointed  teim 
thereof, '  prepare  u  calendar  of  all  the  appeals  to  that  court  in 
whi'ch  the  returns,  conformaible  in  all  respects  with  seetion  161 
of  the  New  York  City  Municipal  Court  Code  and  with  Kttle  III, 
have  been  filed  ten  days  prior  to  the  commencement  of  such  term. 
Such  appeals  shall  be  placed  upon  said  calendar  according  to  the 
date  01  the  filing  of  the  returniii,  respectively,  shall  be  bvooght  on 
for  hearing  in  tne  manner  provided  in  I^ule  IV,  atid  ahall^  eon- 
tinued  on  iaid  calehdar  until  disposed  o(. 

RULE  n. 

Motion  to  Dismiss  for  Want  of  Reti|tn,<^If  the  appellant  fails 
to  procure  the  return  on  appeal  to  b^  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respondent  may 
move  to  dismiss  the  appeal,  and  such  appeal  shall  be  dismissed 
unless  the  justices  assigned  to  hear  the  same  shall,  for  good 
reaeon  shown,  extend  the  time.    (As  amended  Peb.  2, 19il6.) 

RULE  m. 

Returns,  Points,  etc —  The  stenographer's  minutes^  attached  to 
the  return,  and  the  points  on  appeal,  shall  be  printed  or  type- 
written upon  white  paper  of  the  quality  and  weight  preecribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width;  the  stenographer's  minutes  shall  be  numlbered  at  the 
l)ottam  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  6uch  points  shall  be 
fastened  on  the  left  hand  edge  thereof  and  the  number  of  the 
appeal  shall  b^  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  points  submitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  submitting  the  same. 

All  returns  on  appeal,  including  the  evidence,  the  exhibits  and 
all  papers  relating  thereto,  all  points,  briefs  and  all  motion 
papers  for  submission  to  the  court  must  be  fiat  and  so  delivered 
to  the  clerk  of  the  Appellate  Term;  all  motion  papers  for  sub- 
mission to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
ply with  the  foregoing  conditions  as  to  quality  and  weight.  The 
e^ibits  offered  by  each  party  shall  be  copied  in  typewriting  and 
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fttul^^  to  i'hte  fctiir;!  iii  the  order  of  theit  admiskion  it  evidence, 
a^id  the  otiginals  thereof  fihd.ll  alao  be  teitimed  separd^te,  attached 
111  tXLe  order  in  which  they  al-e  ntimbeted  ot  lettered  ^ahd  pUc6d 
flat  in  an  appropriate  enveloj^e,  pkiinly  md,tked,  otid  ^cloM  In 
the  return  envelope.  The  opinipn  of  the  Municipal  Court  Justice, 
if  any,  must  be  included  in 'the  return. 

RetttJ-tift  oil  appeal  froxh  6t&j^tB  kilirl  be  k<niDm{>aflie<i  4)y  a 
MHifleAte  from  the  clerk  of  the  Mutiioipal  X^ourt  thAt  the  i^ettirn 
eontainB  the  plendiiigB,  if  ariV,  all  affidavitg  and  other  papers 
ireclted  In  the  order  appealed  from.     (As  amended  Feb.  %  1910.) 

RtTLS  IV. 

Kotidns  AppetU  fot  Hearing.-^  After  the  filing  of  the  retWn 
thei'ein  an  appeal  may  be  brought  tb  a.hetiring  Upon  nbtiee  of 
eithef  pafty  of  not  les^  Ihttn  eight  days,  which  notice,  with  proof 
of  sei^ce  thereof,  must  be  filed  with  the  clerk  df  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  If  the  parties  to  an  appeal  shall  fall  to  bring' the*  saihe  to 
a  hearing  for  nt  least  two  terms  After  the  sAme  hAd  been  regu- 
larly placed  on  the  calendar,  the  eourt  muot  dismiss  sueh  appeal 
unless  it  directs  its  continuance  for  good  caufle  fthown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar 
the  Judgment  ot  otAet  appealed  from  shall  be  affirmed.  If  the 
appellant  appear!)  and  the  respondent  fMn  to  appekr,  the  kp- 
pellani  mftr  either  at^e  6f  submit  his  eaee,  but  judgn^nt  of 
rev^'aal  hy  def Unit  WiU  tkbt  'be  ttlloWed. 

fieatini:  Hi  App^Ala;  Points  and  fmng  Same.— the  appellant 
thftU,  on  or  before  tne  Monday  preceding  the  first  day  of  the  term 
ai  which  the  appeal  is  noticed  fof  argument,  file  With  the  clerk 
of  the  Appellate  Term  three  origihll  copies  of  his  points  to  be 
used,  on  the  hearln^^  and  shall  also,  on  or  before  the  same  day, 
8er\*e  a  copy  of  said  points  On  the  fedpondent  or  his  attorney. 
Upon  failute  to  file  and  serve  said  points  the  appeal  may.  when 
called  in  its  regular  ordef  on  the  calendar  for  arguiiient,  be  dki- 
missed,  or  the  hearing  thefeof  adjourned  to  the  next  term,  as  the 
court  may  determine.  Kot  latei"  than  tW'elve  o'clock  jioon  on  the 
Friday  preceding  the  first  day  of  the  term,  the  respondent  must 
serve  a  copy  oC  his  points  upon  the  appellant  of  his  attorney  and 
file  with  the  clerk  three  otiginal  copies  thereof,  to  be  used  upon 
such  argument  and  heating,  ^o  further  time  for  filing  points 
win  *be  cranted  and  no  other  points  will  be  received  unless  the 
ttnxrt  flfian>  (>y  its  own  niotion,  direct  fttfther  polhts  to  he 
snbiiiiited. 

Kg  appeal  will  be  heard  or  received  on  cnibmission  unless  it  has 
been  noticed  for  argument  and  |jroof  of  service  thereof  has  been 
flltii  us  pfdiid^  in  Bttle  tV,  and  iiir  Appeals  mnsi  be  hea^d  or 
wbttitted  when  regularly  calliHl  fm*  argnment,  unless  the  <*ourt, 
fot*  caiiMUbown,  shall  adjourn  the  hearing  until  a  miiiseqiient  dav. 
^  tLffBtii  riMll  bl»  sii1)tti(iied  "^lihfAit  argOment  unless  the  poinie 
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liaye  been  filed  and  served  as  hereinibefore  provided,  and  in  Iba 
argument  of  an  appeal  not  more  than  fift^  minutea  ahall  te 
occupied  by  couneel  on  either  aide  exoepi  by  permiaBion  ot  ti» 
court.     (Aa  amended  Feb.  2,  191)6.) 

RULE  VL 

Judgmanta,  Ordexa  and  Reaattlamentav^  The  judgment  or  order 
of  the  Appellate  Term  ahall  be  en-tered  in  the  office  of  the  clerk 
of  the  county  embracing  the  diatrict  of  the  Municipal  Court  whence 
the  appeal  comes,  and  the  return,  with  a  certified  copy  of  the 
judgment  or  order  attached  thereto,  and  all  papers  on  which  the 
appeal  was  heard,  shall  be  remitted  to  the  Municipal  Court  in  tlie 
district  from  which  the  appeal  waa  taken,  aa  provided  in  seetioii 
163  of  the  Municipal  Court  Oode.  If,  however,  e  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  Appellate 
Division  is  made,  the  return  on  such  appeal  shall  be  retained  by 
the  clerk  of  the  Appellate  Term  until  ^e  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  dav  fixed  for  auch  new 
trial  shall  intervene  the  aubmiasion  and  decidon  of  auch  motion, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will,  whan 
announced,  be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  4)e  made  within  ten 
days  after  its  entry  and  upon  two  days'  notice  to  the  adveraa 
party  or  his  attorney. 

RULE  yn. 

Motions  Generally.—  Five  days'  notice  of  motion  shall  ba  givai 

of  all  motions  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  first  day  of  the  term,  whether  upon  an  order  to 
show  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  issue,  must, be  filed  with  the  clerk  of  IJie 
Appellate  Term  on  the  Thursday  preceding  the  commencement  of 
the  term.  The  motion  calendar  will  be  published  on  the  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  be 

£  laced  thereon  except  upon  compliance  with  this  rule  and  Role 
[I  so  far  as  applicable.  Briefs  of  counsel  and  the  answering 
affidavits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  11  mav  be  made 
returnable  any  day  of  the  term,  must  be  submitted  without  argu- 
ment, and  when  relating  to  a  pending  appeal  the  calendar  nunoiber 
of  such  appeal  shall  be  indicated  on  the  first  paee  thereof,  to  the 
right  of  the  title  of  the  action.     (As  amended  F^.  2,  191fi.) 

RULE  vm. 

Motion  for  Re*aisunients  and  Applications  for  Lsavs  to  AppasL 
—  Motions  for  reargument  and  applications  for  leave  to  ap|»eal 
to  the  Appellate  Division  in  the  Second  Judicial  Department  from 
a  judgment  or  an  order  of  the  Appellate  Term,  baasd  ii|^on  afl- 
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davits  aetting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or .  misapprehended  by  the  court,  a  ^^oncise  statement 
of  the  grounds  of  alleged  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  <be  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  'be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  days  after  the  entry  of  the  order  determining 
said  appeal ;  all  papers  to  be  used  on  such  motion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  within  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

Aa  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  t)e  allowed  unless  the  party  so  appying  filea 
with  his  notice  of  application  for  such  leave  to  appeal  a  stipula- 
tion that  if  the  order  appealed  from  be  affirmed  or  the  appeal 
therefrom  be  dismissed,  judgment  absolute  may  be  rendered 
against  him. 

Motions  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order  of  the  Municipal  Court  pursuant  to  the  provisions  of  para- 
graph VII  of  section  154  of  the  Municipal  Court  Code,  may  be 
made  to  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  must  <be  made  upon  the  record  in  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  of  the  alleged  error. 
The  motion  may  be  made  after  five  days'  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  served  within  ten 
daya  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appellate  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  may  be  delivered  to  the  clerk  of  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
anoceeding  Appellate  Term. 

A  party  seeking  a  stay  pending  a  motion  for  reargument,  or 
aaking  leave  to  appeal  to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  aa  hereinbefore 
provided,  must  give  to  the  adverse  party  five  days'  notice  of  such 
application,  and  the  motion  papers  shall  Show  proof  of  such 
aervioe. 

All  papers  in  motions  provided  for  by  this  rule  shall  'be  deliv- 
ered to  tne  clerk  of  the  Appellaite  Term  and  thereupon  be  deemed 
anbmitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
tte  provision  for  such  motion  may  require. 

Ill  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  fbe  made  upon  the  motion 
papers,  stating  the  term  of  the  court  at  which  the  case  was 
argued  or  submitted. 
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RtJLEt 
The  regular  day  calendar  of  appeals  from  orders  and  jadgmenti 
will  be  called  on  the  first  and  sucoeeding  days  of  eaoh  term  at 
one  o'elock  p.  H.     {Am  amende  Feb*  2»  191^.) 

RULE  II. 

If  an  Appeal  upon  the  calendar  ia  affeeted  by  it  motion,  the 
motion  papers  and  the  note  of  issue  must  be  endorsed  with  tlu 
calendar  number  of  such  appeal. 

RXTLE  UL 

Briefs  of  counsel,  when  reference  therein  is  made  io  the  testf- 
mony  given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  4}rief  fails  to  comply 
with  this  rule,  the  appeal  may  he  diBmissed.  If  the  respondent's 
brief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
the  appellant's  brief  alone. 

Adopted  February  8»  1910. 
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Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Retetlfiff  to  CourtSt  Officers  of  Justice*  and 
Civil  Proceedings. 

PiUMUBD  June  S,  167« ;  thk^ee-flfth'i  being  preeent 

The  BtopU  o/  the  State  of  New  York,  r^preeenied  in  SeiMU 
wad  Aieembiif,  do  enact  a§  followe, 

CHAPTER  L 
Genend  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TRIl  L~lke€ourUer  the  ttoU;  ibelrflemerftl  Powers  UkA  AUribeiet 
Mi4  (toaeral  Befvlailemt  ferUlBlef  te4lie  Izerelee  ibereef. 

mu  IL-Pi«Tlal«M  ef  flement  4»plleallea,  relailM  U  Ue  Je4f  ee,  mi4  cei 
tain  etker  OSeen  ef  the  Ceerts. 

TXTLB  L 

Tha  oovirto  of  the  State ;  their  general  powers  and  attrihuteeb 

and  general  regulatione  pertaining  to  the  ezerciae  thereot 

Aittdt  1.  iBUBeretkMi  and  cUeeiflcetkm. 

S.  Oenerml  pewen  mod  attrlbates  o(  tike  conrte. 

t.  MleeelUaeeM  proTtaloiie  nUtlnf  to  the  UttlBgi  eC  the  eearti. 

ABTIOI.S  VIBST. 

EmymeroHon  and  eUteMeatUm* 
Mm,i.emm. 

Si  epvte  of  lecovd  enoMnted. 

1.  mmLtm  net  eC  leeetd. 

4.  eeneiel  pgoflilMii  ■•  to  JmledlctlM,  ete. 

i  1.  (Am'd,  IfNNI.]     Courts. 

The  courts  referred  to  in  this  act,  are  enumerated  in  sections 
two  and  three  of  the  Judidarjr  law. 

iaceded  hj  L.  JMO,  eh.  OS.  f  8.    See  note  26  of  notee  of  Boafd^of  SUtntoiy 
OMttdaUoa  at  end  of  Code.  ^  ogtizedbyXjOOgle 


Si  2-4  COURTS.  c.  1, 1 1,  a.  1 

li  2-S.  [Repealed  by  L.  1909, ,qh,  35.     See  Consolidated  Laws, 
Ut.   Judiciary  Law,  §§  2-3.1?     •    i 

I   4.    [Am>d,   1877.]      General  provision  aji  to  JnrladictloB, 

'    e|^'  al  'U]^.M^^ta  shall  obotVniie  t^ex^i^  tk»  iuih^^im 
and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act 
Co.  Proc.   I   10,   and  part  of  I  M». 
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8.  Criminal   contempts   defined. 

9.  Puniahment  for  criminal  contemptB. 

10.  8ucb  contempta  In  view  or  coUrt;  now  punlahed,  etc 

11.  atqolaitea  of  commitment. 

12.  Precedlns  aectlooa  limltBd 

13.  Indlctmeht.  if  offence  la  indictable^ 

14.  Contempta;   pdnlahable  civilly.  t 

15.  No  punl«bment  for  non-pkyment  of  interlocutory  coata.  , 

16.  Id.:  money  dne  ttpoii  a  contract.  •' 

17.  Ralaa  of  courta  of  record,  bow  made  and  reriwd.. 

18.  Rttlea  to  be  publlahed. 

10.  Courta  "to  otder  calendar  pflnted. 

SO.  WTpwiaa  to  be  a  tounty  cbarge. 

21.  Certain  papers  may  be  'dcatroyed. 

22L  Wrlta,  etc.,  in  name  of  tbe  people»  and  In  Jbigllah;  abbnTiatlaaa. 

2S.  Id.;   teate  atid  rettlfli. 

24.  Id. ;   to  be  Bubecrlbed  or  indoraed ;  when  error»  etc.,  not  to  Tltlate. 

S.  No  diaeoDiimiance  by.  retaon  bt  tacaacy,  e«e. 
.  In  New- York   and   Brooklyn,   continuance   of  proceedinga  commaiieefl 
before  jodgea. 

27.  ProTialona  respecting  the  aealaio£  canrtaw 

28.  Seala  of  countlea. 

29.  [Rapealed.) 

30.  New  aeala. 

II  B-6.  [Repealed  by  L.  1900,  ch.  35.  fi^  Oansolidsted^Lawi, 
tit  Judiciary  Xaw,  H  4-5.] 

f  7.  Generml  poinr«i*s  of  courts  oi  raoor4* 

A'  court  of  record  has  power: 

1.  To  issue  a  subpoena,  raquiriDg  the .  attendance  of  A  perfton 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
•abject,  howcTeiv  to  the  linitartioftB  pt^Mfibe^  by.liiw,  ^nh  re- 
spect to  the  portion  of  the  State  in  which  the  ptocMa  of  a  16CA1 
court  of  record  may  be  serTed. 

Z'  To  administer  an  oath  to  a  witness^  in  tbe  eitereise  of  tbe 
powers  and  duties  of  the  court* 

3.  To  devise  and  make  new  prooew  and  forMs  of  prooeedingv, 
necessary  to  carry  into  effect  the  powers  and  inriadiction  poi- 
Besaed  by  it. 

3  R.  &  276.   i  1    (S  R.  9..   6tlt  cd.*   49$;  S^  Edm.  2dT). 

H  6-l!2.  [Repealed  by  U  10a9»  oh.  35*  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  750-752,  754.] 

i  ta.  (Bciieelc^  byL^'  1099,  cli.^:69.     See  Penal  liaw,  ^602.] 

i  14.  [Repealed  by  L.  1909,  cb.  36v  See  Consolidated  Laws, 
tiL  Judiciary  Law,  §  758 J. 

II  Id-te.  [Repealed  by  L.  1909,  ch.  14.  Bee  CoMOlldatsd 
Laws,  tit  CivillUsbtB  Law,  ||  20-21.] 
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11  17-19.  [Repealed  bj  L.  1900.  ch.  86.  See  GonsoUdated 
Laws,  tit    Judiciary  Law,  ||  62,  bo,  83-06,  164,  103,  828  and 

i  90.  [Repealed  by  L.  1909,  cha.  16  and  68.  See  Consolidated 
Laws,  tits.   County  Law,  {  240,  State  Finance  Law,  f  46.] 

i  SI*  [Repealed  by  L.  1909,  ch.  86.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  f  87.] 

i  98.  IVrlta,  ete.,  la  name  of  the  people,  mmd  la  BbvIIbIii 
abbrevlatloaa. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  oeople  of  the  State, 
and  eacn  "v^rit,  process,  record,  pleading  or  otner  proceeding  in  a 
court,  or  before  an  officer,  must  be  in  the  Bullish  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreyiated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customair;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  language  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner.  * 

2  R.  8.  275,  if  8  and  ft  (8  B.  S..  Stb  ed.,  467;  S  Bdm.  286),  conaoU- 
datad. 

i  88.  Id.  I  teste  and  return, 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  Is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  B.  8.  279.  i  9;  L.  1847.  eb.  280,  i  67;  L.  1847.  ch.  470,  i  43. 

i  84,  Id.  I  to  be  psbseribed  or  iadoreedi  vrliea  error, 
etc.,  not  to  yltlate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  deliyeiy  thereof  to  an  officer  to  be  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  subscribed  or  indorsed,  is  pot  yoid  or  yoidable,  by  reason 
of  haying  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 
Id. 

i  86.  [Am>d,  1877.]  No  dlseontfniuutee  hr  VMMMm  of  ▼•- 
cancr>  cte. 

An  action  or  special  proceeding,  ciyil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  by  a  yacancy  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  Judge; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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anj  return  of  proceediiiKs,  had  before  him  while  he  wai  in  ofllc^ 
and  may  be  compelled  so  to  do,  by  the  court  in  wUch  the  actioc 
or  special  proceeding  is  pending. 
2  B.  B.  277.  i  2. 

I  ae.  [Am'd,  1810.]  Wh«A  *»•  !«««•  wmmr  ••mttmwe  pro* 
eeedtasa  eommeneed  before  anotlier* 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  Judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  Judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  nme,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
Instituted  or  commenced  before  the  judge,  who  last  hears  the 
same.     (See  I  771,  poet.) 

Am'd.  L.  1910,  ch.  882.   Jn  effect  Sept  X,  1010. 

i  ST.  [Repealed  by  L.  1909.  chs.  35  and  65.  See  Consolidated 
Laws,  tito.  Judiciary  Law.  tl  28^  158  and  194»  County  Law, 
«  245;  and  also  Code  Civ.  Pro.,  I  2607.] 

i  S8.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  I  245.] 

I  m.  [Repealed  by  L;  1892,  ch.  677.] 

I  SO.  [Repealed  by  L.  1909,  ch.  36.  See  ConeolidaM  Lawi, 
tits.  Jadiciary  Law,  i  29,  County  Law,  |  246w] 
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Mitcellaneou^  provisions  relating  to  the  s%tting$  of  th^  courts 

S#c.  31.  Rooms,   fael»  etc.,  hoW  farnUlied. 

S2.  N6  llqaors,  «tc..  to  toe  86I4  in  coiirt-hoiMe. 
8S.  Penaltr. 

f34.  Adournmoit  of  court  to  a  ftxtura  il^y. 
5.  Adjournment  of  term,  judge  not  appearing. 
0.  Wben  conrt  to  be  adjourned  to  4  day  certain. 
87<  OauMs .  tried  elwicli#re  tbaii  at  court-house. 
38.  OoTemor  may  change  place  for  holdlnir  courts  o€  rfccotd. 
89.  Such  appointment,   etc.,    to   be  recorded   and  publVihed. 

40.  Judge  may  change   p^ate  Tot  botding  court  t>f  r^c<itti. 

41.  Adjournment   of   term  to   another  place  when   parties  so   stipulate. 
'     it-  £1**^  'o'  holdliig  courts  in  olty  «f  Ne^-Yot-lc.   how  cbiiagea. 

43,  when   court-house  1»  unfit   to   bold   court,    aoiottier   place    to   be    ap- 

•  tWltlted. 

44.  No  action  or  special  proceeding  sbat^,  etc.,   by  failure  or  adjourli- 

ment  of  court. 
45.,  Trial  once  commenced,  may  be  eootinudd  beydDd  teem. . 

I  31.  [Repealed  by  L.  1009,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  42.    See  also  New.  York  ^hartert  f .  6^2.} 

.  vU  l9fr9Zf  [R^ptoled   by    L.    1909^   ch.   8&     Bee   Fehal    Law, 

§1700.] 

I  34.  [Am'd,  ISBR,  1909.]  i^rlal  of  csaasea  at  adjourned 
term. 

Causes  may  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended  by  L.  1895,  ch.  946,  and  L.  1909.  ch.  65.  Former  section  re- 
pealed by  L.  1909.  ch.  35.  See  Consolidated  Laws.  tit.  Judiciary  Law. 
ii  7,  634.  640.  See  note  27  of  notes  of  Board  of  Statutory  Conaolldattoa 
at   end  of  code. 

II  36-36.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  6.] 

i  37.  Causes  tried   elsewhere  than   at  eoart-hovse. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  Is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearinsTt 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.   1847.   ch.    470,    |   41.      See   |  239. 

i  3.S.  Governor  mar  chanire  place  for  holding  eo«rta 
of   record. 

If  the  governor  deems  it  requisite,  by  reason  of  war.  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  tne  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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df  appeals,  m"tbat  the  nexteohainir  term  of  atir  dthe¥'  cotiVtof 
record,  appointed  to  be  he!d  elsewhere  than  in  the  city  of  *xve^- 
Y«r|c,  ^pok)  be  hel4  lit  a  pl^ce»  Other  than  that  whete  it  ib  ap- 
poiftted  to  be  held,  be  may,  by  proclamation,  appoint  a  dlfteront 
place  witbia  its  district  for  the  holding  thereof  {  and  at' any  tinia 
thereafter  he  may  rerolie  the  appointment,  and  a|M)oiiit  andtbev 
niaee,  or  lea^e  the  term  to  be  held  at  the  place  where  it  would 
ftare  been  held,  but  for  his  appointment. 

2  B.  8.  900,  f  S7.  This  section  hM  not  been  exmtaUr  repeile^  bnt  hsi 
been  embodied  in  tbe  IsdloUty  Lsv.  See  CoiiMtlditid  l4i#S.  tit.  MAd^ 
fry  Uw,    f  8, 

I  SO.  Sueh.  Kppolatssents,  ^e,,  to  be  recorded,  and  pnb- 
Ilslied. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  srovemor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
mast  be  published  in  such  newspapers  and  for  such  time,  as  the 
^Yemor  directs. 

Id.,  f  88.  Partly  repealed  by  L.  1009,  ch.  68.  See  Consolidated  Laws, 
tlL  State  Finance  Law,  I  46.  Balance  of  section  not  expressly  repealed 
bat  Is  embodied  in  Jndlciary  Law,   |  8. 

i  'iO.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  9.J 

I  41.  fAm'd,  1891,  1809.]  Adjournment  of  term  to  »n- 
otlier  plaoe  Trhen  parties  so  stipulate. 

A  court  of  record  ma^  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

U  1883,  ch.  159,  first  clause  of  {  5  (4  Edm.  532) ;  and  L.  1868.  ch.  174, 
I  2  (6  Edm.  705) ;  consolidated  and  am'd ;  L.  1891.  ch.  169.  Amended  by 
L.  1909,  ch.  65.  Also  partly  repealed  by  L.  1909,  ch.  36.  See  Consolidated 
Laws,  Ut  Judiciary  Law.  I  10.  See  note  28  of  notes  of  Board  of  Statutory 
CflosolWatlop  at  end  of  code. 

fi  42-43.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  f§  11-12.] 

I  44.  Ifo  action  or  BpeeUU  proeeedlny  nbated,  etc.,  br 
fallsre  or  adjoarameat  of  coart. 

When  a  term  of  *  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby:  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

S  R. 

U   1883. 

L.  186«.  eh.   174, 


S.  204.  i  22:  2  R.  S.  277,  ||  3,  5  and  6:  2  R.  8.  291.  I  91- 
;.  ch.  159.  f  8  (4  Edm.  532);  L.  1847,  ch.  280.  |  28  (4  Edm.  564); 
w  eh.   174.  f  3  (6  Edm.  706). 


*  The   WMfd    "  a "   omitted   by   error   in   engrossing. 
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f  46.  Trial  oaee  commeaeed  mar  1^  ooatlaaed  bej-onA 
tcna. 

Where  the  trial  or  hearing  of  an  issne  of  fact,  Joined  In  an  ac- 
tion or  Bpedal  proceedinir*  ciril  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  recordi  It  may  notwithstanding  the  ex- 
piration of  the  tiiae  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  la  tried 
by  a  jury,  all  proceedings  taicen  therein  until  the  actual  discharge 
of  the  jury;  or.  if  it  is  tried  by  the  court  without  a  jury,  until  It 
la  finally  submitted  for  a  decision  upon  the  merits. 

L.  1876,  ch.  8.  I  1,  mm'd.  This  mcUoo  snperwdes  L.  1846.  ch.  2;  and 
L.   1869,  ch.  208,   I  1    (6  Bdm.  848). 
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TITUI  n. 

1 

ProvisioiiB  of  general  application,  relating  to  the  Judges, 
and  certain  ot£er  ol&cers  of  the  oonrta. 

[Artkle  taeadlags  oC  ch.  1,  tit  2,  repMled  by  L.  190f,  ch.  06.  14.] 

See.  4€.  Judge  not  to  sit  when  he  it  a  party,  etc.,  or  hat  not  beard  aim- 
mi'Dt. 
47.  Judge  not  to  be  tntereeted  In  coatt. 
4&  OlsablUty  of  Judge  in  certain  appaala. 

49.  Jndge  or  jndge't  partner  not  to  practico  in  hla  court. 

50.  Jadge't  partner  or  clerk  not  to  practice  before  him;  judge  not  to 

practice  in  a  cause  which  has  been  before  him. 

51.  jMge  not  to  take  feet  for  adrlce  in  certain  catee. 

82.  8abotitntioo  of  one  offlccr  for  another  la  ipecial  proceeding. 

53.  Prooecdlnga  before  tnbetitoted  ofllcer. 

54.  Judge  to  Hie  oertlllcate  of  ige.  etc. 

55.  Party  may  appear  In  person  or  by  attorney. 

56.  Examination   and  admission  of  attorneys. 
5T.  Boles,    how  changed. 

58.  Exemptions  to  gradoateo  of  certain  law  schoolB. 

50.  Attorney's  oath   of  office,   and  certificate  of  admission. 

80.  8emee  of  paper  npon  attorney  residing  In  adjoining  state. 

81.  Clerfca,  etc.,   not  to  practice. 

82.  Id. ;  aa  to  sherilf.  etc. 

83.  None  bot  attorneys  to  pracUce  In  New-Tork  ell/. 

84.  Penalty  for  Tlolatlon.  or  suffering  Tl<4ation  ofMait  swtloiu- 

85.  Death  or  disability  of  attoraey:   proceedings  theteopoo. 

88.  Attorney  or  coonsel's  compensation.  , 

87.  Suspension   from  practice. 

88.  Mast  be  on  notice. 

88.  Bcmoral  or  soapension,   how  to  opecata. 

70.  Punishment   for  deceit,   etc. 

71.  Id.;  for  wllfnl  delay  of  action. 
T2.  Attorney  not  to  lend  his  name. 
78.  Attorney  not  to  boy  claim. 

74.  Cenain  loana  prohibited. 

78.  Penalty. 

78.  Limitation  of  preceding  sections. 

77.  Same  rule  when  party  prooeeataa  lo 


78.  Partner  of  district-attorney,  etc.,  not  to  daCend  prooecatiflns. 
78.  Attorney  not  to  defted  when  ha  .has  been  public  proaacntor. 

80.  Penalty. 

81.  UmluUoo  of  provisions. 


S.  QuailScatloBa  of  stenographer. 
d3.  General  duty  of  stenographer; 
84.  Notes,   how  preaerred;   when  i 


__ r;  notes,  when  to  be  filed. 

84.  Notes,   how  preaerred;  when  written  out 

85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to  Judge. 
88.  To  furnish  like  copies  to  parUea.  dl8trlct*atteraey.  attomey-g«Mr«l. 

or  preaidtng  Judge ;   compensation. 

87.  These  sections  applicable  to  assistant-stenographers. 

88.  Soperrisors  to   proride  for   compensation,    etc.,   of  stenographers. 


Clerks  of  appellate  dlTlsion  and  special  deputy  clerss. 
vo.  Clerk  in  New-Tork  or  Kings,  not  to  be  refer 
81.  Criers  for  courts  of  record. 


•2.  When  sheriff,  constable,  etc..  to  act  as  crier. 

03.  Custody,    chaigt    and   control    of    the    seals,    books,    files,    records, 

papers,   etc. 

04.  Interpreter  for  courts  of  record  In  Kings  and  Queens  counties. 

05.  Attendants   and   messengers,    how   appointed   in   Kings.    Qneena   and 

Richmond  eountiea. 
08.  Duties  of  persons  appointed  under  last  section. 

07.  SberliT,  when  directed,  to  notify  constables,  etc.  to  attend  courts. 

08.  id.,  when  not  directed. 

09.  Penalty  for  neglect  of  officer  to  attend  court. 

if  46-00.  [Repealed   by   L.   1909,    ch.   35.     See   ConsoUdated 
Laws,  tit  jQdiclaiT  Law,  f  f  1&<18,  20-22,  471.] 
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I  61.  [This  section  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  in  section  19  thereof.] 

1  62.  [Am'd,  1800.]  Sa»fttltilllM  of  one  olllcer  for  «a- 
l^ther  in  apeoial  proceeding. 

Tn  case  of  tfte  aefcth,  sickness,  resigtiatlori,  removal  frbni  offlee, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  wboee  court  a  special  proceeding  has  beea  instituted, 
wher^  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  succeK^oi*;  or  any 
other  officer  residing  in  the  saipe  county,  before  .wbojn  it  might 
have  been  originally  instituted;  or,  if  there  is  no  stuch  officer  in 
tlie  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
juriadiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  eouuty;  and  in  case  such  special  proceeding  be  pend' 
ing  in  a  county  court  and  the  county  judge  of  the  county  be  dis- 

auallfled  to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
tier  proceedings  therein  may  he  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
ai^d  determi^e.  the  saine  and  to  enforce  its  order. 

2  R.  a.  984,  J  61  43  R.  S„  H^  ed.,  475;  2  Sdm.  205);  U  1800.  ch. 
878.      In  effect  Sept.    1,   1899. 

i  68«  |rp<i«ee4iiwrii  before  salistttiited   olHoer. 

At  the  time  and  place  specified  in  a  notice  op  ofder,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  proscribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section^  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act.  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him%  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  fo)^  the  proceeding  to  be  taken,  has  been  giveii,  either 
by  personal  service  or  by  publication,  in  such  manner  aud  for 
such  time  as  the  substituted  officer  directs,  to.  eadh  party  who 
may  be  efifeqted*  tbereby,  and  '^bo  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  Is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  sqbstituted  officer,  as  the  case  requires, 

2  R.   S.  284,   II  58  and  S3,  oonsolidated  and  am'd. 

i  64.  [Repealed  by  L.  1909,  chs.  23  and  35.  3ee  Consolidated 
Laws;  tits,   fjxecutive  Law,  §  29,  Judiciary  Law,  §  23.] 

i  t^p  l?arty  |nay  appear  in  person  or  br  nttorner- 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  iUvCludes 


*  Erros  In  engioMlng  for  '*  sff^cttd.'* 
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«  plirtr*-p^8M<>tmg  or-  def^iMling  'in  f^etfacoi*  .nfilfsBi  otkerwise 
specially  prescribed  therei^i,  or  uuless  that  construction  i4  man^ 
festly  repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  canilot  frppear  tb  act  In!'  pel-s<U],  WheM  Ah  attorfaey 
may  appear  or  act  either  by  special  ■  pro^iiioil  of  ^  law,  oi  by  thfe 
course  and  practice  of  the  court. 

i  S6.  [Repealed  by  L.  1009,  ch.  35.  See  Consdlidate^i  LkWi, 
tXU  Judiciary  Law,  ||  53,  56,  88,  460-465,  467.] 

1  *T»  tR^peftied  by  L.  l^fJQ,  ch^.  £9  add  35.  See  Oohsdtiflifted 
Laws,  tits.  Executive  Law,  |  dO,  Judleiary  UMvS  f  63.] 

ii  S8-5»  [Repealed  by  L.  ^190a  ch.  35^  See  Consolidated 
Laws,  tit^.  Jndldarj  t^w,  ft  53,  264,  466.]    .        , 

i  eo.  [Arn'O.  1900.]  Service  #C  ^Apev.  vp0*  .aitoviktty  mt- 
■Idlns  in  adjoining  atate. 

Beiftee  «f  a  paper,  which  alight  be  diade  upbh  liha  Ht  hia 
residence,  if  he  was  a  resideBtof  t^e  £kat6,  ^ay  ibe.made  upob 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
coanselor,  tfr  the  eolrriB  of  record'  of  tbii  SCaiei'^.wiioite  olllce  for 
the  transaction  of  law  business  is  wlthih  the  Sttitei  btic  who 
resides  in  an  ajdjoining  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  o^  tbwti  whefe  l^lff  office  in  Itx^iited,  j^roperly 
inclosed  In  a  postpaid  W^app^r,  directed  tD'hhn'-at  hiis  omce.  A 
service  thus  made  is  equivalent  to  personal  servit^e  tipoii  him. 

U  IBM,  <A.  US,  I  1  (0  lUm.  TOO).  .AmeQ«ed  by  U  4fOO.  :cll.  W.  ,  Also 
partly^  repeaJted  lnj  L.  1008.  cU.  35.  Bee  Coniiundat^d  t«Wq.  tit, .  Judiciary 
LAW,  i  470.  See  nole  29  of  notes  of  Bulttl  ofSUtutOfy  D)tii%lidAtioa  at  eftd 
of  cede. 

II  Ol-es.  [Repealed  by  K  1909,  cIl'  ».  See  Cousolld&ted 
Law8»  tit.  Judiciary  Law,  H  2^50,  ^Z\]     ^^    '  "« 

If  «B.4I4»  [Repealed  hj  U  1960,  oh.  aS.  See  Bctoatljaw, 
II  2T1,  272,  18T6.] 

i  66.  rAm'dt  1913.]  Deatb  or  disabilitr  of  an  mtt6tik^ti 
proceediA^K"  tlierei&pon. 

If  an  attorney  die8>  is  retci6ved.  or  stispeivd^,  6t  othefWise 
becomes  disabled  to  act.  at  ally  lime  before  judj^m^nt  in  An 
action,  no  further  proceedihi^  sball  be  tb^dh  tn  th&,  At^tloU  agdit»t 
the  party  for  whom  he  appeaMd,  until  thirty  days  after  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personaily,  or  in  such  manner  as  the  court  directs.  If  after 
such  notice,  given  as  herein  provided,  no  attorney  appears  for 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  tiie  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

2  B.  8.  287,  i  67  (3  R.  S..  6th  ed.,  477;  2  Edm.  298).  Am*d  L.  1913,  ch. 
T41.      In    effect    May    26.  1918. 

If  66.«r.  [Repealed  by  U  1900,  ch.  35.  See  Consolidated 
I^ws,  tit.  Juuiciary  Law,  H  88.  474-475,  477.J 

i  08.  [Partly  repealed  by  L.  1900,  ch.  35.  But  see  Consoli- 
dated Laws,  tit  Judiciary  Law,  ||  88  and  476,  which  embody 
tlie  whole  of  this  section.] 

I  d»-  [Repealed  by  h,  1909,  ch.  35.  See  CoilBolidated  Laws, 
tit.  Judiciary  Law,  |  47a] 
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ii  T0.71.  [Repealed  by  U  1909,  eh.  88.  Bee  PeiMU  Law, 
§273.] 

i  Ta.  [Repealed  by  L.  1909,  ch.  35.  See  Gonaolidated  Laws, 
tit.  Judiciary  Law,  |  479J 

11  78-81.  TRepealed  by  L.  1909,  ch.  Sa  See  Penal  Law. 
Ii  274-276,  278,  279.] 

i  8S.  [Repealed  by  L.  1909.  ch.  86.  See  Consolidated  Law^ 
tit.  Judiciary  Law,  ||  29(K29l,  293-294.] 

i  88.  [Repealed  by  L.  1909,  chs.  35  and  66.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  f|  14,  24,  296-297,  301;  and 
Me  Code  Civ.  Pro.,  i  1323-a.] 

II  84.«T.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judieiaty  Law,  ||  292,  29^^300,  302-304.] 

i  8a-  [RoBsaled  1^  L.  1900^  ch.  16.  See  Coaaolidated  Lawi^ 
tit«  County  Law,  112.] 

i  89.  [Repealed  by  L.  1909.  chs.  IG  and  35.  See  Consolidated 
Laws.  tits.  County  Law,  S  169,  Judiciary  Law,  f  {  101,  156,  159, 
264^  280,  281.] 

Ii  90-98.  [Repealed  by  L.  1909  ch.  35.  8«e  Consolidated 
Laws,  tit.   Judiciary  Law,  §S  30,  169,  199,  251,  865-366^  406.] 

i  94.  [Repealed  bj  L,  1909,  ch.  35,  See  Consolidated  Laws, 
Ut.   JudicUry  Law,  ff  167,  2(S0,  381,  386.] 

I  M.  [Repealed  by  L.  1909.  chs.  86-65.  See  GoosoUdated 
Laws,  tit.  Judiciary  Law,  If  168»  200;  and  also  Code  Ciy.  Pro., 

Ii  I 

Laws, 
231- 
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CHAPTER  IL 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Mhiisterial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judg^,  in  a 
Civil  Case. 

TfTLI     I.    ProTlfloat  rrUf Inf  1o  tkr  Kxcra'  hm  Af  fltll  MndaUf  f emtnllj. 

mLK    IL-Pr«ft»i«at  rolAiUr  tn  tli«  KsmsiUh.  by  aSkarlft  •9  «  MmUidm 
■yalui  iit#  PuniMii. 

TITLE  Itl.-i^ll^altoB  nf  thf  foropolmr  ProTliilAM  to  tko  F^MMilBfft  of  * 


TITLB   lT.~Ptow«n,  Datl«ii  iib4  Llabtlltl««  wf  «■  I«r«MlB«  m4  OftgwlBf 


TITUB  I. 

^xawimoBM   rftlfttiiiy  to  the  execution  of  elTil 
generaliy. 

■•e.  100.  Bbttiff  to  farolih  eortaln  mliiiite. 

IM.  Copy  o(  procew.  etc.,  to  be  dellToroJl  wjion  jorpod. 

lOi.  BkorUr  to  oxMDte  piocuM,  etc. :  may  rotom  1^  man. 

100.  LUMUty  for  neglect  ill  apeclai  procaedtaga.  ■    " 

10*.  Sheriff  may  conauuid  tba  power  of  tba  eonntjr.  to  oraw—  ra* 

•launce. 
108.  Hamoa  of  reatatera  id  be  certtfled. 
lOOw  PuBlabnaai  far  rafoalnf  to  aaalat. 
iUt»  Qorainor  may  opdar  out  wUttaiv. 

100.  Trial  of  cUlm  of  title  by  tbicd  peraoB,  to  pcoperty  aalaad  by  iharttf. 
100.  Szpenaea,  bow  paid. . 

I  lOO.  Sheriff  to  furnish  eertain  BBlnnte. 

A  afaertlC,  to  whoMi  a  mandate  of  amj  deooription,  la  deUTered 
to  be  execQtedr  moot,  without  compensation,  give  to  the  penon 
delirering  the  same,  if  required,  a  minute  in  writing,  signed  hj 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  and  honr  of  receirlng  the  samew 

S  B.  8.    440.  I  78  (3  B.  8..  Otb  ad.,  788;  1  Bdm.  4B8).  am'd. 

f  lOl.  CAiB'Jt  1877.]  Copy  of  proecm,  ote.»  to  be  doltworoa 
^rhem  porroa. 

A  alierifl  or  other  officer,  serTing  a  mandate,  must,  upon  the 
rcqueat  of  the  person  serred,  deliver  to  him  a  oopj  thereof,  with- 
out  compensation. 

U..  i  18. 

I  lOS.  [Am'd»  18T7.]  Slierllf  to  execute  proeesB,  ete.|  aaaT 
retmvn  by-  nuUl. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make- riftum  thereon  of  his  proceedings,  under  hia 
band.  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  ai^ 
fine,  or  other  punishment  or  proceeding,  authorised  by  lew.  ..A 
ouiQdate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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Beded  by  L.  1898,  ch.  212,  f  86»  irfaiek  was  likewise  repealed  by 
iry  Law,  L.  1909,  ch.  41.] 


depositing  the  same  in  the  post-offlee,  properly  inclosed  In  a  post- 
paid wrapper,  address^  tp  tfcA  cjerk,  At  the  place  where  his 
omce  is  situated;  unleiij  tA^«^fflc^r,'  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 

iHfiatta.  f        .    '    .       •■ 

.^»  ^,   SL  <ltfO(  I  111  L.  1850,. fh.  235,   f.8   (4  EOfl^  699}, 

1  10«.  Ui%'d»  18TT*1  Iii«btUtT  for  JAAMlest  IM  atf^istml  V*"®- 
ceedinffa. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
e:s:ecution,  a  mandate*  authorized  by  jaw  to  be  issued*  by  a  judge 
or  other  officei»,*  in  a  special  proceeding,  who  wilfully  neglects  to 
«B«e«t^  t^  same,  may  be  fin«d  by  the  judge,  in  a  sum  not  ex* 
ceeding  twenty-five  dollars,  and  i^  liable  %q  the  pafty  aggrieved 
|o«;  bis .  damages  sustained  thereby, 

2  R.  S.  561,  I  3  (2  Edm.  571). 

;  tf'iiMrllto-  (ReiMflM'  by  .JU  190&  oU.  35.  8m  -  Consolidated 
Laws,  tit  Judiciary   Law,   f|  400^1.1  •••'•• 

I  loe.  [Repealed  by  L.  1909,  <?h.  *.    See  Penal  Law,  f  1848,1 

«v|-|,#r%  jRfepealed  by  Mllitajy  Law^  L.  190d,  cb.  41.     Bttp«-i^ 

aeded  by 

Military 

I  108.  [Am,>4,  l^fftCl  trial  of  cliUm  of  Uile  hy  tklr«  yer- 
■oiiy  to  property  •elsed  hy  mHefel^ 

"  Where  It  is  specially  i)rescribed  by  law.'^tbat  A  sheriff  mtiAt,  or 
may,  in  his  discretion,  impanel  a  juo^  tja  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  pomession  oi  goods  or  effects 
aeized  by  him  by  virtue  of  a  mandate  ra  an  ac^on,  interposed-  by 
ft  peifeoii  not  a  party  to  the  action,  the  t^ial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law.  ' 

li  Th^  aheriffi  nMut  trooiL  time  to  time  notify  as  maiiy  per^ns 
to  attend  as  it  la  neceasary  in  order  to  form  a  ^ury  of  twelve 
persons  tiualificd  to  iierve  aa  trial  iurors  in  the  county  covrt  of 
the  county,  ot  in  the  city  and  county  of  New  Yoric,  in  tlie 
svpreme  couit,  to  try  the  i^alidity  Of  the  claim. 

2.  Upon  the  trial,  wijtnpos^a  may  be  examined  -  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
dakiiedivias  tahtn  by  the  aheiiff."  Fbr  the  infi^s4  ^  COmpeHIHg 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the' applicatieD 
ef  either  party  to  the  inQuisition»  must  istiue  a  siubpodbaras  |ire- 
sdpibed  la  aettioo-  854  of  this  «ct«  tatd  with- like  effect;  except  t^at 
a  warrant  to  apprehend  or  commit  a  witness,  in  4  oaae  BDecimd 
in  section  85o  or  section  856  of  thia  act  may  be  issaea  by.  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
dbHtttj*  fudge.  •       ■  •   I.   •     . '  . 

3.  The  sheriff  or  under  sheriff  must  preside  Upon  tl^  tfiill.  A 
#itti€^s,  produced  by  either  party,  must  Ve  sworn  by  the  preaiding 
Officer,  and  examined  orally  in  the  presence  of  the  jury;  A  wit- 
nees  who  testifies  falsely  unon  such  an  examinatton  to  gftlltr  <tf 
pMjHryib  a  like  case  and  is  ptmishable  in.  Uk^  manner  aa'upoii 
tlie  trim  of  a  dvil  aotlbn. 

'.'     '  '  14  ' 
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I    100.    [Am'd,    1886.]     Bxpenaea,   how   paid. 

Upoo  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxM,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claiD>.ant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the_ property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses*  fees,  and  the  sheriff^s  and  jurors'  fees 
must  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
f^.  And  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

L.  1895.  cb.  946.      See  2  R.   S.  4.   |  12;   H  667-8,   1418-9. 
lO  IS 


d  by  Google 


) 


It  110-111  PRISONERS,  ETC.  c.  2,  t.  2,  a.  I 


TITLB  n. 

Provisionb  relating  to  the  execution,  by  a  sheriff,  of  a  maa- 
date  against  the  person. 

Article  1.  Arresting,    conveyinff  to   Jail,    and   committlii«  a   prlaonar. 
32.  Jails;    Jail   dlaclpUne:    anU    regulations   concerning   tbe   con 

and   care  of  prisoners. 
8.  Temporary  Jails,   and   temporary   removal  of  prlsonerB  from   lall. 

4.  Jail  libertieB;   escapes. 

5.  Action  npon  and  assignment  of  a  bond  for  Jail   liberties. 

ARTICLE    FIRST. 

Arresting,  conveying  to  fail,  and  committing  a  prisoner. 
Sec.  110.  Prisoner,   how  kept;  aapport  of. 

111.  Imprisonment  on  execatlon. 

112.  Id.;    in   otber   counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rates  of  charges   for  lodging,   etc. 

116.  Prisoner  may  send   for  necessaries. 

117.  Charges   for   rent,    etc.,    prohibited. 

118.  Prisoner,    how   conTeyed   to   Jail   through   another  county. 

119.  Officer   or  prisoner   not   liable   to   arrest. 

1  llO.   rAm'dy   1909.]      Prisoner,   how   kept|   support    of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issaed  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
ib  discharged  according  to  law. 

2  R.  S.  370.  11  76  and  77  (3  R.  S..  5th  ed.,  059;  2  Edm.  391),  consoll- 
dated  and  extende<l.  Amended  by  L.  1909.  ch.  65,  f  3.  See  note  30  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f   111,   rAm'd,    1886.]     Imprlaonment    on    execatlon. 

No  person  shaU  be  imprisoned  w^ithin  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imnrisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication beinsr  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene* 
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fit  of  sach  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months' 
imprisonment  as  aforesaid.  Notwithstanding  sach  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
israed  lo  lb*  acin«  action  or  arrestecl  in  any  action  ttpon  any  judg- 
ment under  which  the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 

L.  1886.  cb.  G72.   See  ff  157,  1404.  220S,  3033. 

i  lis.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  §  240.] 

If  118-liT,  [Repealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  8S  340-344.] 

i  118.  Prisoner,  Itoiv  conv«r«d   to  Jail   throttffh  another 

COKBty* 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  otlier  counties,  in 
the  ofdinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arresteti,  to  the  place  wnere  he  is  to  be  delivered  or  confined. 

2  R.   8.   426.    I    G. 

I  119.  [Repealed  by  L.  1909,  ch.  M.  See  Consolidated  Laws, 
tit  Civil  Rights  Law,  |  22.] 
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ARTICLE    SBCONO. 

Jails;  jail  diacipline;  and  regulations  concerning  the  c<mfinetMnt 
and  care  of  prisoners. 

Sec.  120.  Jail   In    New   York   cltj-. 

121.  Jails  In   other  coantles. 

122.  Either  of  several  Jails  maj  be  used. 

128.  Civil  and   criminal  prisoners  to  be  kept  separate. 

124.  Blales   and   females   to   be  kept   separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Issue  of   new  execution   wben   sick   prl8<Hier  escapes. 

128.  Sale  of  liquor  In   Jails.        • 

129.  Permit,    when  granted. 

130.  Penalties   for  violation. 

131.  Service  of  papers  on  prlaoner. 

Ili2.  Shorifr  to  pt>rrait   access  for  that  purpose. 
\:\:\.  PriHoners    under    I'lilted    States    process. 
134.  Sheriff  answerable   for  their  custody. 

I  120.  [Repealed  by  U  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  [Repealed  by  L.  1909.  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §§  90,  183.] 

II  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

I  12B.  [Partly  repealed  by  L.  1909.  ch.  88,  S  2501.  But  see 
Penal  Law^  §   1875,  which  embodies  the  whole  of  this  section.] 

i  120.  [Except  j)art  relating?  to  county  of  New  York  repealed 
by  li.  1909,  ch.  4i.  See  Consolidated  Laws,  tit.  Prison  Law. 
§  348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

I  127.  (Am*d,  1805,  10O9.]  Innue  of  new  execution  whea 
■lek    prlMouer   eMcapea. 

If  a  prisoner  actually  escapes,  while  going  to,  remaining  at. 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuunt  to  siK'tion  three-  hundred  and  fifty-five  of  the 
prison  law.  a  now  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  l>y  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  si)ecified  in 
this  section,  without  other  proof  and   without  an  undertaking. 

L.  1895.  ch.  040.  Aniendwl  bv  L.  1909,  rh.  65.  Also  partly  repealed 
by  L.  1909,  ch.  47.  Stv  (\.nst>lniat«Hl  Ijiwh,  tit.  Prison  Law,  |  355.  See 
note  31   of  imtes   of  Board   <if   Stututory  Consolidation   at  end   of   code. 

II  128-120.  [Repealed  by  L.  1009.  ch.  47.  See  Consolidated 
Laws,   tit.   Prison   Law,   §§   340-350.] 

i  130.   [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  { 1791.] 
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I  131.  Service  of  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  is  lawtully 
serfed,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id..  I  32.  am'd.      See  post.   S   709. 

1  132.  Sheriff  to  permit  neeess  for  that  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

i  133.  Prisoners  under  United   States  process. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.  S.  443.   f  96    (3  R.   S..   5th  ed..   743;   2  Edm.   462). 
f  134.  Sheriff  anwrerable  for  their  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

UL,  i  97. 
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▲mTICLB  THISO. 

Temporary  fails,  and  temporary  removal  of  prieon&rB  from  jaU 

Sec.  136.  When  Jail  becomes  unnt.   etc.,   Mother  to  be  deslgftated. 

136.  Designation,    how  annulled. 

137.  Copy  of  designation   to  be  served  on  the  sheriff,  ete. 

138.  Prisoners  already  upon   jail   liberties   when  other  Jail   desist  ted. 
130.  Jail    liberties    to    prisoner,    who    becomes    entitled    thereto,    before 

removal. 

140.  Id. ;   to  prisoners  remored. 

141.  When  deslffnation   to  be   revoked,   etc. 

142.  Copy  of  revocation  to  be  served  on  sheriff:  sherllTB  dutj  thereoa. 
148.  Removal  of  prisoners  te   case  of  Are. 

144.  What  officer  to  act  In  case  of  absence,  etc. 

If  185-137.  [Repealed  by  L.  1909,  ch.  47.  Sec  Consolidated 
|jaws,  tit.   Prison  Law,  ff  351-353.] 

S  188.  [Am*d,  19O0.]  Prlaoners  alreadr  upon  Jail  liber- 
ties when  other  Jail  dealffnated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  desiKoation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  be  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  coi|fin«d  therein,  in  a 
case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own 
county. 

2  R.  S.  428,  430.  {  18.  Amended  bv  L.  1009,  ch,  65.  IS.  See  not* 
32  of  notes  of  Board  of  Statutory  Gonsolidation  at  end  of  code. 

I  189.  Jail  liberties  to  prisoner,  vrho  beeomeB  entitled 
thereto,  before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  olace. 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriif 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    I   19.    am'd. 

I  140.   rAm*d,   1909.1     Id.|  to  prisoner*  remOTed. 

If  a  person  confined  in  or  removed  to  the  Jail  of  a  contiguous 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..  I  20.  Amended  by  L.  1909.  ch.  65.  |  3.  and  ch.  240,  |  84.  flee 
pote  32  of  notes  of  Board  of  Stattifjory  Consolidation  at  end  of  code. 
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I  141.  [Am'd,    1008.]     IVhen   deaiffnation   to  be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  Its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operatiTe,  the 
desi^ation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id.,  f  21.  Amended  br  L.  1809,  ch.  65.  f  8.  and  ch.  240.  |  84.  See 
note  32  of  notes  of  Board  of  Sututory  Ck>Qsondatlon  at  end  of  code. 

I  142.  Copy  of  revo#»tlon  to  be  serTed  on  slier  Iff  f  sher- 
IM'm  daty  thereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoon- 
tion,  duly  certified  by  him  under  his  official  seal,  upon*  the  sheriff 
of  tne  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  If  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county:  and  the  bond  given  by  him  applies  accord- 
ingly to  those  Ubertiea. 

Id..  I  29,  am'd. 

II  14S.144.  [Repealed  by  U  1909,  ch.  47.  Bee  Consolidated 
Laws,  tit   Prison  Law,  f §  364,  856.] 
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ARTIOi^B    FOURTH. 

Jail  liberties;  escapes, 

8ec.  145.  Jail  liberties  In  certain  coantlet. 

146.  Id. ;  in  other  counties. 

147.  Id.;  how  laid  out. 

148.  Copy  to  be  kept  posted  in  Jail. 

149.  Who  admitted   to  liberties. 

150.  Undertaking   to  be  executed  by  prisaaer. 

151.  For  whom  undertaking  to  be  held. 

152.  Prisoner   to  be   committed   when   surety  is  inBaffldent. 

153.  Surrender  of  priMoner  by  his   sureties. 

154.  How  surrender  made. 

155.  What  deemed   and  what  not  deemed  an  escape. 

156.  When  court  may  order  indicted  prisoner  to  be  produced. 

157.  Prisoners   committed   for  contempt. 

158.  BberifT's  llabiltty  for  escape. 

150.  Penalty   for  conniTance  at  escape  by  a  sherifT,   etc. 

If  145-148.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.   Prisoa  Law,  §§  357-360.] 

f.  149.    [Am'd,   1886,   1904.]      IVho  admitted   to  liberties. 

A  person  in  the  custodjr  of  a  sheriflf,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id..  I  40;  L.  1886.  ch.  648.  See  ante,  |  15.  L.  1904.  ch.  384.  In 
effect  April  26.   1904. 

I  ISO.  fAm'd,  1886,  1004.]  Undertaking  to  be  execnted 
by  prlaoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  require?!  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment:  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  umcollected  upon  a  judgment  against 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.  But  after  the  allowance 
of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  be 
delivered  by  the  clerk,  on  request,  to  the  party  at  whose  in- 
stance the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  dieliverea 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 
he  is  deemed  to  have  accepted  them.  Within  three  days  after 
the  receipt  of  such  notice,  the  jsurety  or  sureties,  or  the  attorney 
for  the  prisoner,  may  8«rrve  upon  the  party,  or  attorney  for  the 
party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 
justification  of  the  same  or  other  bail  before  the  court  of*  a 
judge  thereof,  or  a  county  jud^e,  at  a  specified  time  and  place; 
the  time  to  be  not  less  than  five  days  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  county  where  one  of 
the  bail  resides  or  where  the  defendant  was  arrested.  Except 
as  otherwise  expressly  prescribed  in  this  article,  the  provisions 
reirulatin^  the  substitution  of  new  sureties  or  a  new  undertalcing, 
and  the  examination  and  qualification  of  the  new  sureties,  and 
the  allowance  of  the  undertaking  after  justification,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 
govern.  If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
county  judge  shall  remaod  the  prisoner  to  the  custody  of  the 
sheriff. 

Id..  II  41  and  42;  L.  1886,  oh.  648;  U  1904,  ch/ 384.  Ab  to  deposit. 
•ee  I  57 J.       In  effect  April  26.   1904. 

1  151.  [AmM,  1880,  1004.]  From  whom  undertaking  to 
be  held. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2  B.  8.   434.   I  43:    L.    1904.   cfa.   384.      In  effect  April  26.   1904. 

I  152.  rAm*d,  188A.1  Prisoner  to  be  committed  when 
•nrety   f»   insnUlclent. 

If  the  party  at  whose  instaoce  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insufilcient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  ma^  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
snfflcient  sureties  is  offered. 

Id..   I  44:   L.   1886,   ch.   648. 

1  153.  [Ain*d,  1886.1  Surrender  of  prisoner  by  bl«  snreo 
tie*. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  principal,  at  any  time  befsre 
jod^ent  is  rendered  against  them  in  an  action  on  the  under- 
takmg;  but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making:  the  surrender. 

2  R.  S.  434,    I  45.   ftm'd;   L.   188G.  cb.   648. 

I  154.  [Am'd,  1886.1     How  surrender  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 
mast,  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
lor  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 
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if  required,  give  the  surety  or  sureties  a  certificate,  acknowledf- 
ing  the  surrender. 

Id.,    i  46;  L.   1886.  ch.  648. 

t  166.  tAm'd,  1886.1  What  deemed  and  what  not  deemed 
Mn  escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an  undertak* 
ing,  or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upoa 
executing  such  an  undertaking.  Is  not  an  escape.  But  the  goiaf 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instan'ce  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  autnority  to  pursue  and  retake  him.  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id..   S   47;   L.   1886.  ch.  648. 

I  16«.  [Am'd,  1677.]  WlteB  con^t  mdy  torder  fadioted 
priaoner  to  be  produeed. 

Where  a  person,  who  has  been  Indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  In  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  order.  re<iuiriiig  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
k  flitting. 

L.   1871.  ch.   208,   I   1    (9  Edm.   67). 

1  1S7.  Prisoner  eommltted  for  contempt.  I 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
(!ommitted  for  misconduct  in  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.  8.  437.  f  61.  am'd. 

f  158.  [Am'd,  1886,  1904.1     SherlflPs  liabtlltr  for  eseape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  !s  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  In  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  in  custody  by  Tirtue  of  any  other  man- 
date,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judinnent,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  shsriff. 

2  R.  S.  437,  If  6S  and  eS:  L.  1880,  ch.  648;  L.  1004,  cb.  884.  In 
effect  April  2«.  1904. 

i  1B».  [Repealed  hj  L.  1900,  ch.  88.     See  Penal  Law»  {  1839.J 
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ARTICLE  FIFTH. 

AHi(m  upon  and  assignment  of  a  bond  for  JaU  libtriiu, 

•ee.  100.  Defence  in  action  bj  sheriff  on  bond. 

161.  Judgment  against  sheriff  to  txt  evidence  against  suittles,  ate. 

IM.  Summary   judgment    for   sheriff. 

168.  Requisites  of  application  therefor. 

IM.  Bach  Judgment  when   stayed.    Id.;   when   racatad. 

166.  Judgmant  against  aheriff  ia  eTidenca  of  damagea. 

166.  Assignment  of  undertaking. 

167.  RecoTery  of  damages  for  breach  of  condition. 

168.  Effect  of  commencement  of  action  as  a  bar. 

169.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  in  action  for  escape. 

1  100.  r.Aitt'dy  1886.]  Defence  in  action  br  sheriff  on  nn- 
dertekinv. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  libertiet 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  aur- 
rendereid  to  the  sheriff,  from  whose  custody  he  escape^l,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   S.  435,   I  48;   L.   1886.   ch.   648. 

S  161.  Jndvment  against  sheriff  to  be  evidenee  nffainst 
■nretlesy  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence' of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

id.,    S   49. 

9  162.  [Am'd,  1886.]    Snmmary  Jndflrment  for  sheriff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  I  50;  L.  1886.  ch.  648. 

I  168.   Reqniiiltea  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  most 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

w..   «   61. 

S  164.  Snch  Jndvment  when  stayed.    Id.|  when  ▼aente^. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendanti 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
io  controverted,  the  court  may  stay  proceedings  on  the  Judgment; 
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with  such  limitations  and  upon  such  terms,  as  it  deems  just,  antil 
a  trial  in  the  action;  but  the  judgment  mast  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  Ta- 
cate  the  judgment,  and  render  judgment  for  the  defendant. 
2  R.  S.  435,  if  62  and  53.  am'd. 

i  166.  [Am'd,  1886.]  Judgment  avatnat  sheriff  Is  erldeaoe 


In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney *s  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  i  54;  Lu  1886,  ch.  648. 

i  166.  [Am'd,  1886.]    Asslvnment  of  nndertalUnff.' 

If  an  imdertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  I  66;  L.  1886,  ch.  648. 

f  ler.  [Am'd,  1886,  1964.]  Recovery  of '  damages  for 
breacli  of  eondltlon. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
corered  in  an  action  against  the  sheriff  for  the  escape. 
Id.,  I  66;  Lu  1886,  ch.  648;  L.  1904,  ch.  884.    In  effect  April  26,  1904. 

f  168.  [Am'dy  1886.]  Bffeot  ot  eommencement  of  action  as 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an-  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Td.,  f  57;  L.  1886,  ch.  648. 

i  169.  [Am'd,  1886,  1904.]     Deteace  to  actions. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions,  the   defendant  may  make   any   defence,   which   he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  f  68;  Lu  1886,  ch.  648;  L.  1904,  ch.  384.    In  effect  April  26.  1904. 

I  170.  JAni'd,  1886.]  Stay  ot  proceedings  against  sheriff, 
How  aatlBorised. 

If  the  person  so  entitled  to  bring  an  action, on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except ' 
where  the  escape  was  made  with  the  pheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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liad  a  reasonable  time  to  prosecute  the  undertaking,  and  ooUect  t 
judgment  recovered  thereon. 
Id.,  ii  C9  and  60;  L.  1866,  cb.  648. 

i  171.    [Am'd,    1904.]     Defenee    of   slierUC   ta   aotloit    for 
escape. 


In  an  action  against  a  sheriff  or  other  officer,  for  the  eaoape 
of  a  prisoner,  it  is  a  defense,  that  tJie  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  Qommencement  of  the 
action,  he  had  the  prisoner  within  the  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved. 
2  B.  S.  435,  i  64;  L.  1904,  ch.  884.    In  effect  April  9^  1804i 
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TITXJS  UL 

AppUcation  of  the  tox^gomg  provisions  to  tl^a  proceadinf* 
of  a  coroner, 

fee.  ITS.  Duties  of  coroner  when  sheriff  to  •  party, 
in.  Any  one  of  the  torooert  may  act. 
1T4.  Aireat  of  alierUf  by  ODio»er. 
175.  Sheriff;  how  oonflDed. 

17«.  Place  of  conflnement  to  be  deemed  a  Jail, 
in.  Sheriff  how  admitted  to  JaU  libertteB;  UaMllty  of  cocoser  for  escape. 

178.  Coroner  may  proeecnte,  etc.,  hond  for  liberties, 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  JsU  liberties,  etc. 

181.  Escape  of  such  priaonev. 

181a.  Duties  of  county  treasurer  la  Brie  county. 

i  179.  Bnties  cuf  icoroner  frhen  slierlir  In  a  payfr* 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  s 
connty  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  subject  to  nil  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

3  H.  8.  441,  i  64  (3  B.  8.,  Stli  ed.,  74l{  8  Bdm.  4<i0). 

§  173.  Any  one  of  the  coroners  ntny  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  ot  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  ethers. 

Id.,  pert  of  I  84,  and  i  86. 

I  174.  [Ajn*d,  I860.]     Arrest  of  sheriff  by  ooroner.    . 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
eoanty,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar manaate  by  a  sheriff;  and  he  is  authorized  to  talie  an  nnder* 
taking  on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect*  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id..  I  86;  U  1888,  ch.  648. 

I  ITi.  Sheriff  how  oonAned* 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  antborised  by  law,  be  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  eoanty,  other  than  the  sheriff's  house,  or  the  jail  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  prii* 
oner  in  the  jail 
»..  i  81. 

1 17(1.  Flaee  of  eonflnentent  to  he  deemed  m  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  Uie 
use  of  tb^  coroner;  and  each  provision  of  law  relating  to  the  Jatl, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  la 
confined  therein. 

Id..  II  88  and  80. 
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1177.  [Am*cl,  1886.]  Sheriff  how  admitted  to  Jail  Ubertlcay 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  .the 
jail  of  the  couDty,  in  a  like  case,  and  upon  executing  a  like  under- 
takinfT  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberti€»8, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
p«(  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441.  I  90;  L.  1886,  ch.  «48. 

«t78.  [Am'd,  1886.1  Rlffhts  of  coroner  to  prosecute,  upon 
nndertaklns. 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  aD 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t  '.ken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  nnd 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sjieriff  in  a  similar  case. 

Id.,  I  91;  L.  1886,  ch.  648. 

I  179.  Duties  of  coroner  'vrliere  sheriff  is  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintln^,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  be  haa 
been  confined  therein.  A  person  so  confined  must  be  ke^t  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 
Id.,  i  92.  and  part  of  i  93. 

S  180.  [Am'd,  1886.]  Snch  prisoner  entitled  to  Jail  Uber- 
tleSf  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
andertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  muat  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  f  93,  and  I  94;  L.  1886,  ch.  648. 

I  ISl.  Bscape  of  snch  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  th« 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 
14.^  fi  96. 

f  181-a.  [Added,  1902B.]  Duties  of  connty  treasurer  in  Brie 
connty. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
'  are  prescribed  in  this  title  in  the  case  of  coroners. 
Is.  1902.  cb.  676    In  effect  April  14.    1002. 

SO 
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TITLE  IV. 

Powers,  duties,  and  lisbilities  of  an  incominfif  and  outgoinfir 
sheriff,  respectively,  touching^  the  matteis  included  in 
this  chapter. 

8(«c.   182.   Certlflcate  to  be  furnished   to  new  sheriff. 

183.  Powern  of  former  vhertff;  when  to  eeB»e, 

184.  Jail,    procem,   etc..    to  be   delivered   to  new   sheriff. 
IWi.    Former   sheriff   to  execute   instrument. 

186.  Former   sheriff   to  execute   certain    process. 

187.  Certain   orders  to  be  deliverd  to  and  retamed  by  new  sheriff. 

188.  Dell  very   of   prisoners,    process,    etc..    how   enforced. 

189.  Under-sheriff,    etc.,    when    to   comply   with   foroRolnff  provlttona. 

if  182-189.  [Repealed  by  tr.  1909,  ch.  16.     See  ConaoHdated 
Liws,  tit.    Goanty  Law.  §  195.] 
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CHAPTER  III. 

Civil  Jurisdiction  of  tlie  Principal  Courts  of  Record; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I.— The  Comrt  of  IppMla. 

TITLE    II.~-Tli«  Hapnn*  Govt. 

TITLE  III.  -The  Coart  of  CUImi. 

TITJUB   iy.~Th«  €itj  CoKTt  of  thf  Otly  of  How-Toifc, 

TITLE     T.-Tho  Coanty  Goarifc 

TITLE  I. 
The  court  of  appeals. 

Article  1.  Jurledlctlon.   and    mode   of   exercising   the  same;    gvnoral   powen; 

a.  The  clerk  of  the  court 

8.  The  State  reporter;  pabllcatlon  and  dlatritmtlon  of  the  xopoits. 

article:  first. 

Jurisdiction,  and  mode  of  exercising  the  same  general  powers; 
terms  and  sittings, 

^^'  iSS'  Th«.  Jttrt»dlctlon  of  the  court  of  appeals  in  cItU  acttona. 

191.  UmlUtlona,   exceptions  and  conditions.  ^^ 

192.  [Repealed.] 

198.  Goart  may  make  rules. 

194.  Remittitar;   when  Judgment  abeolute  to  be  rendered,   and  proceed- 

ings  thereupon. 
196.  Second   and    subsequent   appeals. 

196.  Times  and  places  of  holding  terms. 

197.  CSourt  may  be  held  in  any  building;  adjournments. 
196.  Officers  to  be  appointed  by  court. 

9  190.  [Am'd,  1806.]  The  Jvriadlction  of  the  court  of  ap- 
peals  In  olvll  actions. 

The  court  of  appeals  hag  exdusiT^  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  divi- 
sion of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  wnere  the  ap- 
pellants stipulate  that  upon  aflSrmance,  judgment  absolute  shall 
De  rendered  against  them.   (See  §  194.) 

2.  Appeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  the 
appellate  division  allows  the  same,  and  certifies  that  one  or  more 
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questions  of  law  have  arisen  which,  In  its  opinion,  ought  to  be  ro» 
▼iewed  bj  the  eoart  of  appeals,  in  which  case  the  appeal  brings 
apior  reriew  the  qaestion  or  questions  so  certified,  and  no  other; 
and  the  court  of  appeals  shall  certity  to  the  appellate  dlTislon  its 
determination  upon  such  questions. 
OS.  Ploe..  i  U.  and  U  1886,  ch.  MA. 

I  XBX.  [Am'4«  188S»  18D6,  1S96»  1800.]  LimltAtloas,  ex^ 
•eptions  mnd  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  ap^al 
by  an  order  made  at  the  term  whicn  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.   (See  f  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
is  unanimous,  unless  such  appellate  dividon  shall  certify  that  In 
its  opinion  a  question  of  law  ifi  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  §  701,  subd.  12;  f  1310.) 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  tiiat  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  i  1337.) 

L.  1886, eh.  MS;  L.  VBM,  eta. 559*,  L.  1886,  eta.  n4|  L.  iWK  oh.  603.  In  efleot  Sept.  1, 18QS 

t  in-  [Bepealed  Jan.  1, 1806.    L.  1805,  ch.  046.] 

I  103.  [Repealed  by  L.  1000,  ch.  35.  See  Consolidated  Law0. 
tit  Judiciary  Law,  Sf  51,  53.] 

S  104.  Remittitori  when  Jndflnnent  absolnte  to  be  ren- 
dered, and  proceed! nv»  titer enpon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
tbsolute  upon  the  right  of  the  appellant;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assessment 
of  damages,  or  any  other  proceeding,  requisite  to  render  tha 
jodgment  effectual,  may  be  had  in  the  latter  court. 

Co.  Proc..  psrts  Of  II  11  and  12.  DgtzedbyGoOglc 
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I  105.  Seeond  and  subse^iuent  appeals. 

Upon  a  second  and  each  subsequent  appeal,  including  a  case 
wliere  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

I(L,  part  of  I  13.      See  post.    ||   789-793. 

II  190-188.  [Repealed  by  L.  1909,  ch.  35w  See  Consolidated 
Laws,  tit   Judiciary  Law,  If  54,  57.] 
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ARTICUS    SBCOITD. 

The  clerk  of  the  court. 

Sec  199.  Clerk  of  the  court  of  appeals  to  give  bond;  rooms  for  hl«  olBce. 

200.  To    appoint    a    deputy.      Powers    of   deputy. 

201.  May  employ  assistants  In  his  office.      Special  deputy. 

202.  Clerks  for  Judges  of  the  court  of  appeals. 
2C3.  OtDces  for  Judge  of  the  court  of  appeals. 
1:04  208.   [Repealed.] 

li  i»»-202.  r  Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.  Judicial^  Law,  $§  58,  eS,  256-259,  262;  Public  Build- 
ings Law,  S3.] 

i  203.  [Repealed  by  L.  1909,  chs.  16  and  35.  See  Ck)n8olidated 
Laws,  tits.  County  Law,  «  12,  Judiciary  Law,  S  55. 

H  8O4-206.  [Repealed;  Laws  1894,  ch.  135.] 
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ARTICLES   THIRD. 

Tfie  State  reporter;  publication  and  distribution  of  the  reports. 

Sec.  209.' State  reporter  Is  the  reporter  of  the  court  of  appeal*. 

210.  His  datr. 

211.  Reporter   not   to   be   Interested    In   publication;    contracts  for  pob- 

licatlon. 

212.  Copyright  of  rerwrta. 

213.  Secretary   of   State  to  dlgtrlbnte  reports. 

214.  Unreported    decisions,    etc..    to    be    dellTered    by    reporter    to   wc- 

216.  Opinions,  etc.,  not  to  be  delivered,  ezcftpt,   etc. 
210.  GerUin  opinions  to  be  deposited  witli  clerk. 

H  209-211.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated 
Laws,  tit   Judiciary  Law,  |§  00-61,  430»  431»  433.] 

I  212.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  Law,  §  81,  Judiciary  Law,  |  485.] 

I  218.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws, 
tit.  Executire  Law,  §  32.] 

II  214-216.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  §f  256,  432,  434.] 
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¥ka  Aupteme  cotut,  Inoludinir  •peoial  and  trial  terms. « 

AmiU  1.  JmrtsdlHlMi    atid    powers;    deiigtiAtloti    6f    terms;    dlstribaUon    of 
InwliieM  aAODf  tbtt  tertni  and  Jttdg«tt   atteiraants  npOD  th«  ilt- 
tin^;  mlaetlUoeoot  proTtelont. 
9.  The  SQpreme  court  reportei. 
3.  Stenographers. 

ARTICIiK  FIRST. 

fkrtmHetion  and  jxfwers;  desianation  of  tertm;  di$iimbuiUm  ff 
biuiness  awumg  the  termt  ana  judges;  attendants  upon  the  fM- 
OnQi;  mdeoeUaneoue  provieiom, 

lee.  217.  Oeneral   JtiHadtetioii   of   supreme   court. 

SI  8.  Supreme   court   msj   change   place   of   trial   of   actions   pendlag   ia 

other    courts. 
S)0.  Judicial  departments. 

tto.  Jurisdiction   of   aM>ellate   division    and   powers   of  Justices    thereof. 
281.  Clerks,  attendants  uid  stenographers. 

222.  QoTemor   maj   reroke   designation. 

223.  Designation,    etc..    to   be   filed   with   secreUry   oi   State. 
234.   [Repealed.] 

225.  Times  and  places  of  holding  terms  of  appellate  dirislon;   how  ap 

pointed. 

226.  Appointment   to  be  published. 
22T.   [R^aled.] 

228.  When   associate  Justice  to  preside. 

239.  Hearing  of  appeals  when  title  to  public  oAce  Is  involved. 

230.  Number  of  justices  necessary  for  a  declsioii. 

231.  R  when   cauiie  to  be  heard   in  another  department. 

232.  A  erms  of  the  supreme   court. 

233.  Fi  K)intment8. 

234.  G  oint  extraordinary  terms;  justices  to  hold  them. 
233.  t*<  of  the  supreme  court. 


my 

$39!  T  fcbambers  after   adjournment   of  special    term. 


237.  O  nate   iuiiticce   to  bold   courta   in   certain   cases. 

233.  F  lie  terms. 


240.  ( 

241.  Tl  perform  duties  of  justice  at  chambers. 

242.  0  to    attend    a    term    of    the    appelute    dltidlon; 

243.  F  srs;  how  paid. 

I  217.  Generml  Jurisdtetton  of  avl^lMiitto  emntt. 

The  general  jurisdiction  in  law  and  equity,  which  the  supreme 
tQort  of  the  State  possesses,  under  the  prorislons  of  thi»  consti- 
tution, includes  all  the  jurisdiction,  which  Was  possessed  and  ex- 
erciHed  by  the  supreme  court  of  the  colon^  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  1776;  with  the  ezceptionst  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  the  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
\w  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  R.  8.  173,  I  86;  id.  106,  {  1;  «Qd  L.  1847.  ch.  8B0.  |  16. 

I  218.  [Am'd,  1895.]  SiipY#lil«  «biiH  tkkAt  ollliliir«  t>l»e«  tff 
tHAl  M  aStl*B«  pendimv  In  otl&ter  eonrtn. 

The  tttprcme  conrt,  npon  the  application  of  either  party,  may, 
iad,  in  a  proper  case,  must  make  an  order,  directing  that  ati 
hwie  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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preme  court  in  another  county,  on  such  terms,  and  under  such 
regrulations  as  it  deems  just;  and  thereupon*  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  ot  the  coiuity.  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1895.   ch.   940. 

I  219.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70.] 

I  220.  [Am*d,  189(S,  1909.3  Jartsdtction  of  Appellate 
Division    and    powers    of    Justices    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buflfalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1909,  cb.  05.  Also  partly  repealed  by  L.  1909.  eh.  85.  Bee 
Consolidated  Laws.  tit.  Judiciary  Law,  ff  71.  72.  77.  81.  82.  85,  90.  See 
note  S3  of  notes  of  Board  of  Statutory  CoDSoIIdatlon  at  end  of  code. 

II  221-223.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §i  72-73,  101,  106,  109.  Ill,  267,  268, 
270,  ^71,  307,  347.] 

B  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  |  2.] 

I  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §  78.] 

I  226.  [Repealed  by  L.  1900,  chs.  23,  35  and  58.  See  Consoli- 
dated Laws,  tits.  Executive  Law,  i  33,  Judiciary  Law,  |  79, 
State  Finance  Law,  §  46.] 

I  22T.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  228.  [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  L^w*, 


."r 


tit.    Judiciarj'  Law,   f  80,] 

I  229,  [Added,  T806,  1909.1  Rearing  of  appeals  -vrken 
title  to  public  office  Is  Involved. 

An  appeal  from  a  judgrment  or  decree  in  any  case  in  which  the 
question  of  tha  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involyed,  may  be  placed  on  the  calendar 

^  But  see  Conit..  art.  VI.   {  2.  as  am'd  in  1906. 
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and  noticed  for  hearins[  on  any  day  in  the  appellate  division  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L.  1896.  eh.  560.  Amended  by  L.  1009,  cb.  65.  Also  partly  repealed  by 
U  1909,  ch.  35.  See  Gonaolldated  Laws.  tit.  Judiciary  Law.  |  148.  See 
note  34  of  notes  of  Board  of  Statutory  OonsoUdation  at  end  of  code. 

f  280.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  f  82.] 

f  2S1.  [Am'd,  188S.  1900»  1916.]  Rearvument,  et  cetera* 
wken  cmvee  to  be  neard  In  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qaalified  to  hear  the  appeal  are  equally  divided,  the  court  must 
airect  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  depart- 
ment comes  on  for  argument,  and  the  justice  before  whom  the 
action  was  tried  or  who  granted  the  order  appealed  from,  is  a 
member  of  such  appellate  division,  the  appellant  may  make  an 
application  to  such  appellate  division  for,  and  the  court  may 
l^rant,  an  order  directmg  that  such  appeal  be  sent  to  an  adjoin- 
ing department  to  be  specified  in  the  order,  to  be  there  heard 
and  determined.  The  appellate  division  may  In  any  other  appeal 
make  an  order  in  the  furtherance  of  justice,  directing  that  such 
appeal  be  sent  to  the  appellate  division  of. any  department  to 
be  there  heard  and  determmed. 

L.  1870,  ch.  408.  pts.  of  H  6,  10.  Amended  by  L.  1806,  oh.  046;  L.  1000, 
ch.  209;  L.  1015,  ch.  553,  in  effect  May  8,  1015. 

f  282.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  28,  29,  84,  96,  148-150.] 

f  238.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Con- 
solidated Laws.  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  46.] 

i  284.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  79,  153.] 

f  2SS  [Am'd,  1896,  1800,  1800.]  Powers  of  Jnsttees  of 
tlie  Bvpreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which  regularly  come^ 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  acUon  or  special 
proceeding.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
l>e  done  out  of  court. 

L.  1805  ch.  046;  L.  1000.  ch.  884.  Amended  by  L.  1000,  ch.  65.  Also 
nartly  repealed  by  L.  1000,  ch.  35.  See  Consolidated  Laws,  tit  Judiciary 
Law;  f  155.  See  note  85  of  notea  of  Board  of  Statutory  Consolidation  at 
end  of  Code. 

f  230.  [Repealed  Jan.  1,  1896;  L.  1895,    ch.  946.] 

fl  237-238.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit  Judiciary  Law,  §§86,  152.] 
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f  asild.  (Am'4,  ieo9.]  THul  of  ftction  at  clutml^ar*  •ft«v 
adjourn  uieiat  of  spectal  icrrn* 

An  acttoa  triable  by  the  supreme  court,  without  a  jury,  which 
was  upoL.  Ihe  calendar  of  the  term  before  it  was  adjourned  b.9 
provided  in  section  one  hundred  and  forty-eight  ot  judiciary  law, 
may  be  tried  at  a  term  so  adjourned*  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc..  part  of  f  24.  Amended  by  L.  1000.  cb.  65.  AIM  paitlF  re- 
pealed by  L.  1009,  cb.  35.  Sec  Consolidated  Laws,  tit.  Judiciary  I^air, 
It  148.  270.  864.  404.  Beo  note  86  oC  jiotM  of  Board  of  Suiutory  Cod- 
Bolidatlon  at  end  of  code. 

S  240.  [Repealed  Jan.  1,  1806;  L.  1895^  ch.  di6.] 

I  241.  tAdded,  1910.1  'What  Jadflre*  may  perform  dntlaa 
of  Jnstlees    at    chambers. 

A  county  judge  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  In  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1010,   ch.  875.     In  effect  June  22.  1010. 

Thlfi  section  takes  tbe  place  of  tbe  same  section  wUch  was  repealed  bf 
rodlelary  Law   (L.  1000.   ch.  85),  |   800. 
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The  Sufr^me  court  reporter. 

Sec  244.  Meeting  for  appointment. 

245.  Special    meeting  for   appointment   or    remoral. 

246.  Dntles   of   reporter;   opinion*   to   be  forulabed. 

247.  Publication   of   reports;      contracts   therefor. 

MS.  Pmmn  Mid  atlnlon*  to  be  farniahed  to  the  reporter. 
240.  Copyright;  distribution  bj  Mcretary  of  atate. 
2S0.  Salary   and  expenses. 

il  244-248.  [Repealed  by  L.  1909,  ch.  85.     See  Consolidated 
Laws,  tit.    Jndiciary  Law,   §§  90-92,  264,  437-443.] 

i  24a.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.  Efxecutive  Law,  fi{  81-82,  Judiciary  Law,  §  444.] 

i  250.  [Repealed  by  L.  1900.  ch.  35.    See  Consolidated  Lawi, 
tit  Judidtry  Lftw,  |  446.J 
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ARTIOIiS:   THIRD. 

Stenographera, 

Zee.  251.  Stenographers. 
252-253.    [Ilepealed.] 

254.  Stenosrapliers   In   Klnga   county. 

255.  His    assistant. 

256.  Stenographent  In  other  counties  of  second  JadlcUl  dlstrtet  and  also 

in    the    ninth    Judicial   district. 

267.  Their  salaries;   bow  paid. 

268.  Stenographers   for   certain   Judicial   distrlcta. 
250.  Their  salaries;  bow  paid. 

260.  Their  expenses;   how  paid. 

261.  [Repealed.] 

262.  Temporary   stenofcrapher. 

I  251.   rAm'd,  189S.]      Stenovrftpl&ers. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to. 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1805.    ch.    046. 

I  252.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  258.  [Repealed  Jan.  1.  1896;  L.  1895,  ch.  946.1 

if  264-260.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  ii  161,  164,  309,  312-314.  316.) 

I  261.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  426.1 

,.  *   T^-.  [Repealed  by  L.  19M>,  ch.  35.     See  Consolidated  Laws, 
tit    Judiciary  Law,  §§  162,  163.] 
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TITLE  HI 
article:  oiiiB* 

*  Board  of  Claims. 

Added  by  Ij.  1887»  ch.  86.     In  efleet  Blarek  8»  1887. 

See.  263.  Board  of  Claims. 

264.  Jurisdiction. 

265.  RDles  and  procedure. 

266.  Officers. 

267.  Seal  of  court. 

266.  Sessions,  dnty  of  sheriff. 
969.  Judgments. 

270.  Dat7  of  attorney-general  and  saperintendent  of  imbllc  works. 

271.  Becord  of  proc«Bdings:   report. 

272.  Expenses  of  procuring  testimony  on  commission. 

273.  Annoal  report  to  comptroller. 

274.  Costs  not  to  be  Uzed. 

275.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on  appeal. 

278.  Preference  on  appeals. 

279.  Salary  of  commissioners  of  claims. 

280.  Salaries  of  officers  of  board  of  claims. 

281.  Interpleader,   consoUdaUoo   and   new   parties. 
282-814.  [Bepealed.] 

I  MS.  (Aiii*d,  1904,  190e,  1011,  1016.1      Court  of  clalmn. 

The  board  of  claims  is  hereby  abolished  and  the  court  of  claims 
re-established.  Sacb  court  shall  consist  of  three  judges,  to  be 
known  as  judges  of  the  court  of  claims,  who  shall  be  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  The  judges  first  appointed  shall  be  appointed  for  terms 
of  three,  six  and  nine  years,  respectively,  from  the  first  day  of 
January  of  the  calendar  year  in  which  such  appointments  shall 
be  made.  Thereafter  the  full  term  of  oflice  of  each  judge  shall 
be  nine  years.  Whenever  the  term  of  office  of  a  judge  shall 
expire,  or  his  office  become  vacant  from  any  cause,  his  successor 
shall  be  appointed  for  the  unexpired  term.  Notwithstanding  the 
proTialons  of  section  five  of  the  public  officers  law,  a  judge  of 
the  court  of  claims  shall  hold  over  and  continue  to  discharge 
the  duties  of  his  office,  after  the  expiration  of  the  term  for  which 
be  shall  have  been  chosen,  until  his  successor  shall  be  chosen 
and  qualified,  but  after  the  expiration  of  such  term  the  office 
shall  be  deemed  vacant  for  the  purpose  of  choosing  his  successor. 
By  an  order  to  be  filed  in  the  office  of  the  secretary  of  state, 
toe  governor   shall   designate   one   of   the   judges   as    presiding 

'Sehsdote  of  sections  not  amended  by  L.   1919,   ch.   1. 
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judge,  who  shall  act  as  such  during  his  term,  and  thereafter 
upon  the  appointment  of  his  successor,  the  governor  shall  design 
nate  such  successor  or  any  other  judge  of  the  court  as  presiding 
judge,  who  shall  act  as  such  during  his  term.  The  office  of  com- 
missioner of  claims  is  hereby  abolished,  but  the  commissioners 
now  in  office  shall  continue  to  hare  the  powers  and  duties  of  com- 
missioners of  claims  until  the  appointment  and  (qualification 
of  judges  of  the  court  of  claims,  except  that  after  this  section  as 
amended  takes  effect  and  ttAtil  tbe  appointment  and  qualifica- 
tion of  judges  of  the  court  of  claims  the^  shall  not  hear,  try 
or  determine  anv  claim,  or  entertain  a  motion  or  make  an  order 
affecting  the  substantial  rights  or*  a  party.  During  the  period 
df  three  months  after  the  first  appointment  and  qualification 
of  judges  liffrenndef,  sucli  commSssioiiertf  shill  lia«e  poir«f  ta 
determme  and  dispose  of  questions,  claims  and  matters  which 
shall  have  been  finally  submitted  to  and  heard  l;^  such  board  on 
or  before  January  twenty-third,  nineteen  hundred  and  fifteen, 
in  the  same  manner  and  with  the  same  effect  as  if  such  board 
had  ^  not  been  abolished.  Such  commissioners  shall  for  their 
services  rendered  during  such  period  of  three  months  receive 
compensation  at  the  rate  of  five  hundred  dollars  per  month*  A 
judge  of  the  conrt  of  claims,  appointed  under  the  proviaiona  of 
this  section,  as  amended,  must  oe  an  attorney  and  counselor-at- 
law  admitted  to  practice  in  the  courts  of  this  8tate«  of  at  least 
ten  years'  experience  in  practice.  A  judge  shall  not  durina  his 
term  of  office  practice  the  profession  of  law.  or  act  as  referee 
in  any  action  or  proceeding  m  any  court  of  tnis  state.  A  jadge 
shall  not  hold  any  other  office  or  public  trust  to  which  any 
salary  or  compensation  is  attached,  nor  serve  as  a  member  of 
any  political  committee.  Except  as  herein  otherwise  provided, 
the  judges  appointed  under  this  section  shall  have  iurisdiction 
to  hear  and  determine  all  matters  pending  in  the  cvart  of  claims 
at.  the  time  they  shall  take  office,  and  all  matters  pending  in 
the  board  of  claims  at  the  time  when  this  section,  as  amended 
takes  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But  if  any  matter  or  claim  be  left  undisposed  of  by  the  com- 
mlsssioners  of  claims,  the  court  of  claims  shall  have  Jurisdiction 
thereon.  Whenever  In  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  /ear  aine- 
teen  hundred  and  fifteen,  reference  Is  made  to  the  board  of  cUima 
or  any  officer  thereof,  the  same  shall  be  deemed  to  refer  to  and 
mean  the  court  of  claims  or  an  officer  thereof.  A  determimi- 
tion  of  the  board  of  claims,  heretofore  rendered  shall  have  the 
same  force  and  effect  and  be  subjected  to  the  same  procedure 
as  provided  in  this  article  for  a  judgment. 

U  IMM.  cb.  16;  U  190e,  cb«  «8fi ;  U  1911«  Hi.  1U6;  U  liU,  A,  I,  lU 
effect  Jan.   28,    iai6. 

U  1915,  ch.  100,  i  2,  pravMes:  "  Tbe  pfovleiona  odl  sectieii  two  buxulreiS  sod 
sixty- tbree  of  tbe  code  of  cfTlI  ptoceOan,  as  aniPiuled  by  cbepter  one  of  the 
laws  of  nineteen  kttfedfed  aM  flfteen.  ki  i^litlos  to  tbe  qMUflceCioa  of 
Judges  of  the  eourt  of  claims*  fliiall  ast  pftTaat  a  JMgs  of  sbcb  atmrt  ttcm 
serrlBf  as  a  msaiber  of  a  eooetltiitiODal  cenTeaiiioB  anU  tt«eiTlai  the  mlanr 
or  conpensatloa  attacked  to  sucb  oAco." 

f 

I  264.   rAm'd,  1M6,  1906,  1«66»  tfft^  1916.)     ^ttrfaaiettott. 

The  eonrt  of  claims  possesses  all  of  the  powers  and  juriadie* 
tion  of  the  former  board  of  claims.  It  also  has  jurisdiction  to  hear 


*  So   in    orlKlnal. 
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and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  surviying  a  hnsband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  hare  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 
time  of  the  assignment,  and  must  render  judgment  for  such 
sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has  no 
jarisdirtion  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  imijiied  ai^ainst  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  In  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  nnless  tne  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  fhe  clerk 
of  the  board  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attorney -general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that 
purpose  within  the  county  of  the  claimant's  residence,  relating 
to  such  claim,  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative  to  the  justness  of  such  claim.  Willful  false  swear- 
ing before  the  attorney-general  or  deputy  attorney-general  is 
perjury  and  punishable  as  such.  Provided  further,  that  nothing 
herein  contained  shall  be  construed  to  allow  the  court  to  hedr  any 
claim  which  as  between  citizens  of  the  state  would  be  barred  ty 
lapse  of  time  or  of  any  claim  heretofore  accrued  and  of  which  the 
said  court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  section,  as  amended,  takes 
effect.  Provided  further,  that  the  court  shall  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  actually  filed 
at  any  time  prior  to  September  first,  nineteen  hundred  and 
twelve,  and  .filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  file  was  given,  as  required  by  this 
section,  if  such  claims  when  filed  were  not  barred  by  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such 
jurisdiction  shall  attach   without  refiling  or  previous  notice. 

Am'd  by  L.   1906.  cb.  870;  L.   1906.   ch.  092;   L.   1908,  tfb.  010;  L.   1012, 
ctaL  545;   U   1916,   eh.  1,  In  effect  Jaii.  28,   1016. 

f  SeS.      [Am'd,  J006,  1915.]     Rvleii   a  Ad  proeedwe. 
The  court  may  establish  rules   for   its   government,   and   the 
resnlation  of  poraetice  therein;  prescribe  the  forms  and  methods 
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of  procedure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court.  Rules  of  the  board  of 
claims  or  former  court  of  claims,  now  In  force,  shall  continue  to 
be  the  rules  of  the  court  of  claims  until  changed  by  such  court. 
Am'd  by  L.  190G,  ch.  082;  L.  1915,  cb.  1.  In  effect  Jan.  28.  1915. 

I  266.    [Am'd,  1906,   1909,  1911,  1915.]    Officers. 

The  court  of  claims  shall  appoint  and  'may  at  pleasure  re- 
move, a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also 
act  as  messenger;  and  tney  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  snail  make  and  file  in  the  office  of  the  comptroller,  a 
bond  for  the  faithful  performance  of  his  duties  in  an  amount 
and  with  sufficient  sureties  to  be  approved  by  at  least  two  of  the 
judges,  which  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employees  as'  may  be  needed. 
The  clerk  and  stenographer  appointed  by  the  board  of  claims 
are  continued  as  such  officers  and  employees  of  the  court  of 
claims  until  the  appointment  and  qualification  of  their  successors. 

Am'd  by  h.  190G,  ob.  692:  L.  1909.  ch.  58«;  L.  1911.  ch.  85«;  L.  1915, 
ch.  1,  in  effect  Jan.  28,  1915. 

5  267,  Seal  of  Court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  inscription.  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 

I  268.     rAm*d  1906,  1911.  1915.1     Sesiilonai  duty-  of  sl&eriir; 

The  court  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  city  of  Albany;  on  the- 
third  Monday  of  February  at  the  city  of  Syracuse;  on  the  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  ,Tune  at  the  city 
of  Buffalo;  on  the  fourth  Monday  of  September  at  the  city  of 
Albany;  on  the  fourth  Monday  of  November  at  the  city  of  Al- 
bany, atMl  it  may  also  hold  adjourned  or  special  sessions  at  such 
other  times  and  places  in  the  state  as  it  may  determine.  It  may 
also  hold  a  session  and  take  testimony  where  the  claimant  resides 
or  where  the  claim  is  alleged  to  have  arisen,  or  in  the  vicinity, 
and  may  view  any  premises  affected  by  the  proceedings,  and  in 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  which 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the 
court,  or  the  judge  or  judges  hearing  the  claim,  to  view  the 
premises  affected  by  the  appropriation.  The  sheriff  of  any  county, 
except  Albany,  shall  furnish  for  the  use  of  the  court  suitable 
rooms  in  the  court  house  of  his  county  for  any  session  ordered 
to  be  held  thereat  and  shall  if  required  attend  said  session.  His 
fees  for  attendance  shall  be  paid  out  of  the  contingent  fund 
of  the  court  at  the  same  rate  as  for  attending  a  term  of  the 
supreme  court  in  that  county. 
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A  s^wtion  of  the  court  may  be  condttcted  and  testiinony  aad 
proof  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  be  designated  by  the  presiding  judge;  but  no  determination  or 
judgment  of  the  court  shall  be  rendered  except  upon  the  concur- 
rence of  at  least  two  of  the  judges  of  the  court.  Not  more  than 
three  judges  shall  sit  in  any  case. 

Adjourned  or  special  sessions  of  the  board  of  claims  heretofore 
designated  to  be  hereafter  held,  shall  be  held  as  sessions  of  the 
court  of  claims  unless  such  court  shall  cancel  such  designations. 

Ammdetf  bjr  U  1906.  ch.  692;  L.  1911.  ch.  856;  U  1915,  «h«p8,  1,  100,. 
in  cffffct  Mar.  19,   1915. 

f  ae9.    [Am'd»  1901,   1909.]      jQd«me»ta. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  where  the  atate 
M^ka  to  appropriate  or  has  appropriated  land  for  a  public  use, 
the  judgment  shall  contain  a  description  of  such  land.  A  tran- 
wript  of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  office  of 
any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  judgment  against 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
anthorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  bv  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  by 
virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded-  for  the  permanent  ap- 
propriation of  land  for  a  public  use,  there  shall  also  be  filed 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbrances,  showing  the  person  demand- 
ing snch  damages  to  be  legally  entitled  thereto.  The  provisions 
of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgments  paid  from  the  various  trust  funds  or  sinking 
foods  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  for 
the  reimbursement  thereof  or  until  payment,  if  payment  be 
sooner  made. 

Am'd  by  I..  1901.  cb.  440;  L.  1909.  ch.  65.  f  8.  See  note  37  of  notes 
at  B<nrA  of  Statutory  CooaoUdatloo  at  end  of  code. 
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I  270.  [Am'ily  1006.1  Tiniy  of  attorner-V«neral  and  av- 
pertnteudent  of  k>vbltc  works. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  require  in  subpoenaing  witnesses  and  preparing  the  cases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his  office 
to  assist  in  the  preparation  of  cases  for  trial  and  to  attend  a  term 
of  the  court.  And  no  claims  brought  against  the  state  on  account 
of  the  canal  shall  be  settled  or  compromised  for  any  amount 
without  the-  written  consent  thereto  by  the  superintendent  of 
public  works  or  his  duly  authorized  representative. 
L.   1906.  ch.  870.     Id  effect  May  4,   1905. 

f  271.  Record   of  proceedtnvay   report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

I  272.  ESxpense  of  procartnflp  testimony  on  eon&mlaaton. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant:  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney -genera]  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

f  278.  Annnal  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

I  274.     [Am*d  1909.]     Coats  not  to  be  taxed. 

Costs,  witnesses*  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorneys*  fees  be  allowed  by  the  court  to  any* 
party.  The  said  court  of  claims,  whenever  the  appraised  value 
of  the  premises  appropriated  shall  be  less  than  two  hundred  doI> 
lars,  shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  procuring  the  abstract  of  title  and  certificate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd  by  L.  1900,  ch.  69,  {  3.  New  matter  U  L.  1884.  cb.  836.  |  8.  See 
note  37a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  276.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  deaprtment.   The  appeal  from  a  judgment, may  be  taken 
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«  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 

insufficiency  of  the  judgment.     Upon  such  appeal,  the  court 

_  '  ay  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 

.       jal,  or  grant  a  new  trial.    The  provisions  of  this  code  relating 

;  ^  I  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 

J  ppeala  from  orders  or  ludgments  of  the  court  of  claims,  except 

'._  I  modified  in  this  article. 

i  276.  Time  and  aianner  of  taking  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 

Old  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 

JOpy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 

^    »mey,  or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 

-     Manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 

c  that  the  appellant  appeals  from  the  order  or  from  the  judgment 

V  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 

Of  the  appeal. 

^     I  277.  Caae  on   appeal. 

•       With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 

.  serve  upon  the  adverse  party  a  case  containing  so  much  of  the 

evidence  as  the   appellant   may   deem   necessary   to  present  the 

'  qaestions  raised  by  the  appeal.  Within  ten  days  after  the  serv- 
ice of  the  case,  the  respondent  may  propose  and  serve  amend- 

^  ments  thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  any  judge  of  the  court.     Notice  of  the  settlement  may   be 

'  serred  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

i  278.  Preference  on   appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of 
fourteen  days. 

I  279.  [Am*d,  1906,  1910,  1911,  1915.]  Salaries  and  ex- 
penses of  Jndares. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  and  all 
actual  and  necessary  traveling  and  other  expenses  and  disburse- 
ments incurred  or  made  by  them  in  the  discharge  of  their  official 
duties  elsewhere  than  in  Alban^r,  payable  monthly,  by  the  state 
treasurer  on  the  audit  and  warrant  of  the  comptroller. 

An'd  bj  U  1906,  ch.   692;   L.   1910,  ch.   684;   L.   1911,  ch.  856;   L.   1915,' 
ch.  1.  In  effect  Jan.  28,   1915. 

i  280.  [AM'd.  190r.  1911,  1916.]  Salaries  of  ollleers  of  eonrt 
•f  cteUns. 

Each  officer  of  the  court  of  claims  shall  receive  an  annual 
salary^ payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks. 
two  thousand   five   hundred  -dollars   and   five   cents   a   folio   for 
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copies  of  minutes  and  testimony  furnished  at  the  request  of  the 
claimant.  i 

3.  The  attendant,  including  his  services  as  messenger,  twelve 
bundred  dollars. 

4.  The  clerk,  court  stenographers  and  attendant  shall  be  paid 
their  actual  expenses  while  in  the  discharge  of  their  respective 
duties,  elsewhere  than  in  the  city  of  Albany,  to  be  audited  oy  the 
court  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  state  by  the  clerk  or  the  stenographers  for 
copies  of  minutes,  testimony  or  papers,  furnished  to  the  attorney* 
general  or  to  the  court  or  filed  in  the  office  of  the  clerk. 

Ani*d  by  L.  1907.  ch.  580;  U  1911,  cb.  856;  L.  1015,  dutps.  1.  100.  is 
effect  March  19,  1915. 

I  281.  [Added,  1801.]  Interpleader,  conMolidfttlon  and 
Aew^  parties. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  ta  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four  hundred 
'and  fifty-two,  seven  hundred  and  fifty -six,  eight  hundred  and 
seventeen,  eight  hundred  and  twenty  and  twenty-five  hundred 
and  eighteen  of  this  code.  Said  parties  may  be  brought  in  by 
order  instead  of  by  citation  or  summons,  which  order  may  be 
served  personally  or  by  publication  in  like  manner  as  is  provided 
for  the  service  of  a  citation  in  surrogate's  court;  and  in  tne  cases 
provided  in  this  section  the  said  court  may  render  judgment  for 
or  against  any  of  the  parties  in  said  action  or  proceeding  as  may 
be  just  and  equitablCi 

Added   by  L.   1901,   ch.   280,   in  effect   April  5.   1901. 

8  282.   [Added,  1016.]      Additional  Jadares. 

The  number  of  judges  to  constitute  the  court  of  claims  may  be 
increased  to  not  more  than  five  as  provided  by  this  section.  If 
the  attorney-general  shall  at  any  time  certify  to  the  governor  in 
writing  that  the  accumulation  of  business  in  the  court  of  claims 
requires  for  the  disposal  thereof  an  additional  judge  or  judges, 
specifying  the  number,  not  more  than  two,  the  governor  may  ap- 
point, by  and  with  the  advice  and  consent  of  the  senate,  such 
additional  judge  or  judges,  each  of  whom  shall  be  an  attorney  and 
counselor-at-law,  admitted  to  practice  in  the  courts  of  this  state 
of  at  least  ten  years'  experience  In  practice.  The  terms*  of  any 
such  additional  judge  shall  expire  January  first,  nineteen  hun- 
dred and  eighteen.  If  a  vacancy  shall  occur  otherwise  than  hy 
expiration  of  term  in  the  office  of  any  such  additional  judge,  his 
successor  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  for  the  unexpired  term  of  his 
predecessor  in  office.  Tf  at  any  time  prior  to  January  first,  nine- 
teen hundred  and  eighteen,  it  appears  to  the  satisfaction  of  the 
governor  that  the  necessity  for  having  any  such  additional  judge 

*  So  lu  original. 
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no  loDser  ezistn,  he  may  file  a  certificate  to  •nch  effect  in  the 
office  af  the  secretary  of  state  and  thereupon  the  term  of  such 
additional  judge  shall  expire.  Such  an  additional  judge  shall, 
during  his  term  of  office,  receive  the  same  compensation  and  be 
allowed  his  expenses,  payable  at  the  same  time  and  in  the  same 
manner  as  a  judge  of  the  court  of  claims.  Except  as  herein  pro- 
Tided  the  proTisions  of  section  two  hundred  and  sixty -throe  relat: 
ing  to  judges  of  the  court  of  claims  shall  apply  to  any  such 
additional  judge. 
Added  by  L.  1915,  cb.  1.  in  effect  Jan.  28,   1915. 

i  989.  [Added,  ll^KI.]  Determination  of  appropriation 
cn«ea;  naaiirnment  of  |adarea« 

At  least  two  of  the  judges  of  the  court  of  claims  shall  be 
designated  by  the  presiding  judge  thereof  to  devote  their  entire 
time,  or  so  much  thereof  as  shall  be  necessary,  to  the  hearing 
and  determination  of  claims  filed  against  the  state  arising  out 
of  the  appropriation  of  lands,  structures,  waters,  franchises  or 
other  property  in  connection  with  the  improvement  of  the  Erie, 
Ghamplain  and  Oswego  canals  as  provided  by  chapter  one  hun* 
dred  and  forty-aeven  of  the  laws  of  nineteen  hundred  and  three, 
and  acts  amendatory  thereof  and  supplemental  thereto,  the 
Caynga  and  Seneca  canals  as  provided  by  chapter  three  hundred 
and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine,  and 
acts  amendatory  thereof  and  supplemental  thereto,  and  for  the 
parpose  of  furnishing  proper  terminals  and  facilities  for  barge 
eanal  traflic  as  provided  for  by  chapter  seven  hundred  and  forty- 
six  of  the  laws  of  nineteen  hundred  and  eleven,  and  acts 
amendatory  thereof  and  supplemental  thereto.  Such  designa* 
tions  of  judges  may  be  changed  in  the  discretion  of  the  presiding 
judge,  provided  at  least  two  of  such  judges  be  at  all  times 
assigned  to  the  hearing  and  determination  of  such  claims. 
Nothing  in  this  section  contained,  however,  shall  be  construed 
to  limit  the  power  of  the  judges  so  designated,  or  either  of 
them,  from  hearing  and  determining  claims  other  than  such 
appropriation  cases  whenever  and  to  the  extent  that  it  appears 
to  the  satisfaction  of  such  judges,  or  either  of  them,  that  such 
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appropriation    cases   do   not   require   their   attention   or   that    of 
either  of  them. 
Arlded  by  L.  1916,  cb.  343,  In  effect  April  27.  1916. 

I  284.    [Added,  1916.]    Calendar  practlee. 

A  calendar  shall  be  prepared  by  the  clerk  of  the  court  of 
claims  for  each  regular  session  thereof.  Such  calendar  shall 
be  comprised  of  all  pending;  claims  in  the  district  where  such 
session  is  to  be  held  and  the  claims  shall  appear  therein  in  the 
order  of  the  date  of  the  filing  thereof  respectively.  The  attorney- 
general  may  notice  any  of  such  claims  for  trial  at  any  such  term 
by  serving  upon  the  attorney  for  the  claimant  a  notice  of  trial  at 
least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  preced- 
ing section  is  reached  for  trial  by  the  court,  if  the  claimant 
falls  to  appear,  or  if  he  appears  but  is  not  ready  to  proceed 
to  the  trial  thereof,  the  court,  in  its  discretion,  may  proceed 
forthwith  to  take  proofs  and  testimony  therein  offered  by  the 
state  or  otherwise,  and  may  make  an  award  in  accordance  there- 
with and  cause  a  judgment  to  be  entered  thereon.  If,  in  such  a 
case,  the  court  shall  decide  not  to  proceed  forthwith  to  take 
such  proofs  and  testimony,  interest  shall  not  accrue  or  be 
allowed  upon  such  claim  between  such  date  and  the  entry  of 
judgment  in  such  case,  unless,  in  the  exercise  of  its  discretion, 
for  good  cause  shown,  the  court  shall  otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  attor- 
ney-general, may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the 
calendar  except  upon  the  motion  of  the  attorney  for  the  claim- 
ant, based  upon  affidavits  showing  a  reasonable  and  satisfactory 
excuse  for  such  default  and  that  such  claim  is  a  meritorious 
one.  Such  notice  of  motion  and  the  affidavits  upon  which  the 
same  is  based  shall  be  served  upon  the  attorney-general  at  least 
eight  days  before  such  application,  unless  a  shorter  time  shall 
be  ordered  by  the  court.  Whenever  any  interest-bearing  claim, 
other  than  one  of  those  mentioned  in  the  last  preceding  section, 
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shall  have  been  dismisBed  and  thereafter  restored  to  the  calendar 
as  herein  provided,  no  interest  shall  accrue  or  be  allowed  thereon 
between  the  date  of  such  dismissal  and  the  entry  of  judgment 
in   such   case. 
Added  hj  L.  1916,  oh.  343,  In  effect  April  27,  1018. 

II  2«I8-313.     [Repealed  by  L.  1805,  eh.  946.] 
S  814.  [Repealed  by  L.  1877,  ch.  416.] 
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The  City  court  of  the  olty  of  Kew-York. 

Sec.  316.  Jarisdlctlon. 

316.  The  last  section  limited. 

317.  Jurisdiction  in  Hpecial  cau^M. 

318.  Power  to  naturallm  aliens. 

319.  Removal  of  action  to  supreme  conrt  from  city  court 

319-a.  Removal  of  cause  in  certain  cases  from  city  court  to  supreme  court. 
319-b.  Vacation  of  Judgment  in  certain  cases. 

320.  Justices:  their  general  duties. 

321.  How  suspended  from  ofBce. 

322.  Chief  -  Justice ;  how  designated;  his  general  duties,  etc. 

323.  Justices  may  make  rules. 

324.  Court  when  open ;  Justice  to  designate  terms ;  routine  of  busineaB. 

325.  Terms,  where  held ;  publication  of  apimintments. 

326.  Justices  may  talce  oaths,  aclcnowledgmonts,  etc. 
^27.  Orders,  etc.,  bow  made. 

338.  Cleric,    deputy-clerk   and   assistants. 

829.  General   duties  of   deputy-clerk. 

880.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly   for  fees,   and  pay  over  the  mom. 

882.  Stenographers. 

888.  Interpreter. 

884.  Id.;    penalty    for    misconduct. 

886.  Clerk   must   appoint   attendants,    etc. 

886.  Clerks,   Interpreter  and  attendants  not  to  receive  foM. 

887.  Suspension   of  an   officer  of   the   court. 

888.  What  mandates  may  be  executed  without  the  city. 

889.  Direction   and  execution   of   mandates. 

839-a.  Destruction  of  useless  records.  ^  , 

i  81S.   [Am>d,   1895,  1911.]      Jnrladlctlon. 

The  jarisdietion  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  ona  or  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  properly 
in  the  city  of  New  York,  created  as  prescribed  by  statute,  in 
favor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure,  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sum  not 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  ia 
confessed,  does  not  exceed  five  thousand  dollars,  exclusiv'-)  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  the 
judgment  is  entered. 

Am'd  by  L.  1895.  ch.  &46j  L.  1911,  ch.  Se9.  in  effect  Sept.   1,  1911. 

*  So  in   original, 
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I  316.  [Am'd«  1911.]      Tb«  Immt  section  Uaiited. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
clusive of  interest,  and  costs  aa  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  Judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  fRepealed.  Laws  1889,  ch.  441.] 

▲m'd  by  L.  Ull,  ch.  509,  In  effect  Sept.   1,   1911. 

I  817.   [Asi'd,  1885.]    Jvrlsflictlon  In  speelAl  esnaes. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
SUte: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  comraandei* 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 

X.,.  289S,  di.  M6;  L.  1872,  cb.  629.  |  8.  mM.  IB,  and  14;  and  3  R.  S..  i  106. 

f  318.   fAm'd,  1911.1     Power  to  naturalise  aliens. 

The  court  shall  have  power  to  naturalise  aliens. 

L.  1S52,  cb.  889,  part  of  |  10.  Am'd  by  L.  1911,  cb.  560,  In  effect  Sept. 
1.    1911. 

f  aiO.  [Ana*d,  180II.]  Removal  of  motion  to  snpreme  oonrt 
front  elty  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  bj  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  us  pre- 
scribed in  this  section,  the  place  of  trial  must  be  changed  by  the 
same  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.  The  provi.sions  of  sections  344, 
345  and  346  of  this  act  apply  to  an  application  to  remove  suck. 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  if  the  city  court  were  specified  in  those  sections  in  iplace 
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of  the  county  contt,  and  a  justice  thereof  in  place  of  the  coantjr 
judge. 

L.  1895.  cb.  946. 

I  819-a.  [Added,  1918.1  RemOTal  of  eaane  In  certain  eanea 
from  city  conrt  to  snpren&e  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
must,  on  the  motion  of  any  party,  by  an  order  made  at  any 
time  before  the  entry  of  judgment,  remove  to  itself  an  action 
brought  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive,  of  interest,  upon  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  dollars,  exclusive  of 
interest  and  costB  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  cause,  as  that  expression  is  defined  in  section 
three  hundred  and  seventeen  of  this  code. 

3.  An  action  to  recover  one  or  more  chattels  the  aggregate 
value  of  which  exceeds  two  thousand  dodlars. 

Upon  the  entry  of  the  order  of  removal  in  the  office  of  the 
derli  of  the  county  of  New  York,  the  city  court  shall  proceed 
no  further  therein,  and  the  clerk  of  the  city  court  must  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  all  papers 
filed  therein,  and  certified  copies  of  ail  minutes  and  entries  re- 
lating thereto,  which  must  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  office  of  the  clerk  of  the  county  of  New 
York,  and  thereupon  the  supreme  court  shall  proceed  in  said 
action  as  though  said  action  had  been  commenced  in  Said  supronie 
court,  and  all  proceedings  had  in  the  city  court  prior  to  tJie 
entry  of  said  order  of  removal  shall  be  of  like  force  nnd  effect 
as  though  had  in  the  supreme  court. 

Added  by  U  1913.  cb.  210.     In  effect  April  4,  1913. 

f  319-b.  [Added,  1918.]  Vacation  of  Jndarment  in  certain 
caaes. 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  the  follow- 
ing cases,  to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  judgment  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  of  interest  and  costs 
as  taxed;  except  where  the  action  is  brought  upon  a  bond  or 
undertaking  given  in  an  action  or  special  proceeding  in  the  same 
court  or  before  a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  defined  in  section  three  hundred  and  seven- 
teen of  this  code. 
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3.  An  action  to  recover  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
tiggregSLte  value  of  which  exceeds  two  thousand  dollars. 

Any  party  to  such  action,  at  any  time  after  the  entry  of  such 
judgment,  may  apply  to  the  said  city  court  to  have  such  judg- 
ment vacated,  and  thereupon  the  said  city  court  may  In  its  dis- 
cretion vacate  such  judgment;  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  nineteen-a. 

Added  by  U   1918,  cb.  211.     In  etTect  April  4.   1913. 

f  320.     [Am'd  1877,  1007.]    Justices;  tUelr  general  duties. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 
justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
Labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o*dock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  ^nday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. Bach  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  justice,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,'  or 
for  such  other  time  as  is  reasonable. 

L.  1849,  cb.  144.  if  1  and  8 ;  L.  1852,  ch.  389,  I  1 :  L.  1870,  cb.  580,  I  2 
BDd  L.  1H72.  cb.  t)^9,  I  4.  2tee,  also,  2  R.  L.,  |  108;  am'd  1907,  cb.  707. 
In  effect  Aug.  12,  1907. 

{  321.  How  saspended  from  office. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  ft  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
until  the  final  adjournment  of  that  session. 

L.   1849,   cb.    144,    8  9. 

I  .122.  [Ain*d,  1S02.]  Chief  Jastice;  how  deslarnnted;  his 
■reaeral  dnties,  et  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
designate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands>  of  the  justices  making  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the'  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872,  ch.  629,  |  4,  ain*d ;  L.  1902,  cb.  515.    In  effect  S«Dt.  1.  1902. 
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I  323.   [An&'dy  lfM>0.]    J^nstlcea  mny  mnke  rules. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  iucon- 
aistent  with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.  1875,  ch.  470,  |  56.  Am*d  hy  L.  1000,  ch.  65.  |  3.  See  note  38  «C 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  324.  rAm'd,  1002.]  Court  wbea  op«ii|  InsUeea  to  dcslff^ 
nate  terms |  routine  of  business,  et  cetera. 

The  court  Is  always  open  for  the  transaction  of  any  bnsiness, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  mast  prescribe  the  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

li.  1872,  ch.  629,  I  4.    Am*d,  L.  1902,  ch.  615.    In  effect  Sept.  1,  1902. 

f  326.  Terma  "wbere  held;  publication  of  appointmenta. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  Ihe 
city  of  New-York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New- York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New-York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 
U  1875.  ch.  479,  |  38. 

I  326.  Justices  may  take  oatbs,  aclcno-wledffments,  etc. 

Each  of  the  justices  may,  within  the  city  of  New- York,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1874,  ch.  545,  |  8,  am'd. 

I  827.  [Am>d»  1806.]    Orders,  etc.,  bow  made* 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  em- 
powers an  officer,  other  than  a  judge  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  construed 
as  being  exclusive  of  an  action  brought  in  the  city  court. 

L.  1895,  ch.  940. 
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8  328.  [Ani'dt  1891,  1886,  1907,  1010,  1011,  1012.]  Clerk, 
deputy  clerk*  asaisianta,  Btenoflrraphera,  and  type-vrriter 
operators. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  remored, 
bj  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  a8« 
alstant,  and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.   » 

U  1891,  ch.  154;  L.  1896,  ch.  662;  L.  1907,  chs.  707,  708;  U  1910,  ch.  679; 
L.  1911,  du  828;  L.  1912,  cb.  466.  In  effect  Sept.  1,  1912. 

f  S2Bm  [Aai'd,  1907.]    General  datiea  of  depntr  olerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  oflSce  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

SolwtitQted  for  part  of  L.  1857,  ck.  28u;  |  6;  Am'd  L.  1907.  cb.  708.     In 
effect  Aug.  12,  1907. 

i  330.  [Am'd,  1877.1    Special  depaty-elerka. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  Jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy -cle^rk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

i  881.   rAm'd,  1877.1    Clerk  to  aeconnt  monthly  for  feeSf 
and  pay  over  tbe  aame. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New- York, 

the  fees  allowed  by  law.     lie  shall  not  perform  any  service,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.    He  must,  on  the  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to  the  comptroller  of  the  city,  an  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

assistants,  for  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New- York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 
L.  1849,  ch.  144,  $  8,  am'd. 

$  832.  [Am'd,  1000,  1007.]    Stenoarraplierfl* 

The  justices  of  the  court  or  a  majority  of  them  must  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  tim^,  assign  each  of  the  stenographers  to  daty 
at  the  trial  or  special  term.  £>ach  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

From  L.  1876,  ch.  413.  |$  1  and  4;  L.  1006,  ch.  61;  U  1007.  chs.  707.  709. 
In  effect  Aug.  12,  1907. 

I  833.   [Am'd,  1877,  1007,  lOOO.]    OAelal  oatlii  interpreter*. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  official 
Interpreters  of  the  court,  who  are  entitled  to  a  salary,  filed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  arc  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.  Am'd  by  L.  1907,  chs.  707,  708;  L.  1009,  ch.  387.  In  effect  Sept. 
1,  1909. 

I  884,  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  |  1634.] 

I  83S.  [Am'd,  1007,  1012.]  Tlie  Jastlces  must  Appoint  at- 
tendants. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.  1876,  ch.  413,  |i  1  and  4.  AmM  by  L.  1907,  ch.  708;  L.  1913, 
ch.  465.     In  effect  Sept.  1,  1912. 

I  336.  Clerks,  interpreter  and  attendants  not  to  receive 
fees. 

The  clerk,    the  deputy-clerk,   an   assistant  to   the   clerk,   the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,    except   his   salary,    for   any   official   service   per- 
formed by  him. 
U  1872,  ch.  438,  {  3,  am*d. 

I  387.  lAm'd,  1877.]    Suspension  of  an  ollloer  of  tbe  conrt, 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
■uspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
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for  a  period  not  exceeding  ten. days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension »  it  musf 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  oflScer  shall  not  be 
again  suspended  for  the  same  cause. 
SobsUtated  for  L.  1849,  ch.  144,  8  10. 

I  888.  [Am'd,  1910.]  "Wliat  mandates  may  be  exeeated 
witlftoat  tike  eitr* 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Bichmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  be  served  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.  1875,  ch.  479,  |  40.     Am'd  L.  1910,  ch.  983.     In  effect  June  22.  1910. 

f  889.  [Ans'dt  188S.]  Direction  and  ezeentlon  of  man- 
dmtea. 

In  an  action  brought  in  the  court,  an  order  of  nrrost,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  to  replevy  a 
chattel,  must  ba  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issued 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
court,  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
marshal  of  that  city,  named  therein.  A  marshal  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  mandate  directed  to  him,  or 
upon  the  service  or  a  summons:  and  each  provision  of  law,  relat- 
ing to  the  execuTioit  of  a  mandare  by  the  sheriff,  and  the  power 
and  control  or  tne  court  over  the  sheriff  executing  the  same, 
applies  to  the  marshal.     The  return  of  a  marshal  to  such  a 
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mandate,  or  his  certificate  of  the.  execution  thereof,  or  of  the 
service  of  any  paper  served  by  him,  has  the  same  force  and 
effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1866,  ch;  400,  ||  2  and  3;  and  L.  1872.  cb.  629,  |  8,  as  affected  bj  U 
1876,  cb.  626,  and  2  B.  U,  |  114;  L.  1895,  cb.  946. 

I  a88-a.   [Added,  1912.]    Destrnetion  of  naeleas  records. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  hy  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  office  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessary 
ft>r  any  purpose  whatsoever. 
Added  by  L.  1912,  cb.  515.     In  effect  Sept.  1,  1912. 
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TITLE  V. 
The  county  courts. 

9ec  M«.  JnrtodlctlOB.  ^         ,       ..    .     * 

34U  Domestic  corporation,  etc.,  when  deemed  resident,  etc. 
342.  ActloD,  etc.,   wherein  couutj  iuv!ge  Is  Incripable  to  act. 
■MX  Supreme  court  may  lemove  action,  and  change  place  ox  tfMit 
944.  Effect  of  order  of  removal ;  appeal,  eic. 
345.  Stay  of  proceedings. 

9M,  BemoTal  of  action  not  to  Impair  prooem,  etc. 
:i47.  County  court  may  send  Ua  proceaa  to  any  county. 
34H.  When  Jurisdiction,  etc.,  co-exten8ive  with  supremo  court, 
349.  I'owcr  of  county  judge  In  sijoclal  proceedings. 
S50.  Finos  and  penalties ;  bow  remitted. 

351.  Beatrictlon  upon  power  to  remit. 

352.  Notice  of  appUcatlon,  etc. ;  coata  to  be  paid  on  remiesion. 

353.  Fines  Impofied  by  Justlcea  of  the  peace ;  bow  remitted. 
854.  Who  may  make  orders. 

355.  County  court  aewiioDa  and  terms.  . ,.  ^  , 

35«.   (Old  Ecction.]     Notice  of  appointment  to  be  pubUahed. 
356b  [New  section.]    Power  of  county  Judgo  when  holding  court  in  anotMl 

county. 
857.  Jurors,  how  drawn  and  notified. 

358.  Stenographers  for  county  courts. 

359.  Stenographer  for  county  courts  In  Kings  and  Queens  conntlaa. 

360.  Interpreters  for  county  court,  etc..  in  Kings  county. 

361.  Stenographers. 

§840.   [Am'd,   18»6y  1900,   1010.]      JnrU diction. 

The  jurisdiction  of  each  county  court  extends  to  the  following 
ai*tions  and  special  proceedings,  in  addition  to  the  jurisdiction* 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  prorision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
upon  real  property;  or  to  procure  a  judgment  requiring  a  gpecific 
performance  of  a  contract,  relating  to  real  property;  where  the 
i«al  property,  to  which  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  nx  of  the  Ken  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county.       ^  ^    ,  ^ 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

8.  To  an  action  for  any  other  cause,  where  the  defend>ant  is, 
or  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  tne  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof.  ,    ,  ^   .  _^ 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
every  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent tor  either  of  the  reasons  aforesaid,  or  who  is  an  infant: 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1805.  cb.  946;  Co.  Proc..  S  30.  {wrt  of  8Ubd.  1.  au  am'd  1870.  ch.  467. 
I  1.  Am'd  by  L.  1009,  cb.  65,  S3;  L,  1910,  cb.  123.  In  effect  S«»pt.  1, 
1910.  See  note  38a  of  notes  of  Board  of  Statatory  GoosoUdatlon  at  end  of 
code. 

I  341.  [Am*d,  18&9,  1911,  1914.]  Domeiitic  corporations, 
etc.,   v»hen  deemed   resident,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domestic 
corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  m  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act,  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  serrice  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located.  Provided,  however, 
that  a  city  which  shall  include  within  its  boundaries  more  than 
one  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 
a  county  court  be  deemed  a  domestic  corporation  resident  of  any 
county  so  included. 

Am'd  by  L.  1899,  cb.  320;  L.  1911,  ch.  68  and  L.  1914.  ch.  350,  in  effoct 
April  15,   1914. 

I  842.  [Am'd,  1877.]  Action,  etc.,  mrherein  covnty  Jndarc 
i»  incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or  before 
him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate 
of  the  fact;  and  thereupon  the  sjiecial  county  judge,  if  any,  and 
if  not  disqualified,  must  act  as  county  judge  in  that  action  or 
special  proceeding.  Upon  the  tiling  of  the  certificate,  where  there 
is  no  special  county  judge,  or  the  special  county  judge  is  dis- 
qualified, the  action  or  special  jj^roceeding  is  removed  to  the  su- 
preme court,  if  it  is  then  pendmg  in  the  county  court;  if  it  is 
pending  before  the  county  judge,  it  may  be  continued  beforfl  any 
justice  of  the  supreme  court  within  the  same  judicial  district. 
The  supreme  court,  upon  the  application  of  either  iJarty,  made 
upon  notice,  and  upon  proof  that  the  county  judge  is  incapable 
to  act  in  an  action  or  special  proceeding  pending  in  the  county 
court,  may,  and  if  the  special  county  judge  is  also  incapable  to 
act,  must,  make  an  order  removing  it  to  the  supreme  court. 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must 
be  the  same  as  if  it  had  originally  bc^en  brought  in  that  court, 
except  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 

See  last  clause,  subd.  13  of  |  30,  Co.  Pruc.,  as  am'd  1876,  ch.  431. 

f  343.  Supreme  court  may  remove  action,  and  cl&anve 
place   of   trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to 
it.self  an  action,  brought  in  a  county  court,  under  subdivision  sec- 
ond or  sul)di vision  third  of  the  last  section  but  two,  for  the  pur- 
pose of  changing  the  place  of  trial  thereof.  Where  an  order  for 
removal  is  made,  as  prescribed  in  this  section,  the  place  of  trial  of 
the  action  must  be  changed  by  the  same  order  to  another  county; 
and  the  subsequent  proceedings  therein  must  be  the  same,  as  if 
*  ^  action  had  been  originally  brought  in  the  supr^eme  court. 
^  last  clause,  subd.   1   of  same  sermn.  ogtized  byLiOOgle 
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f  S44.  Bfleet    of    order    of    r«moTal|    appeal,    ete. 

An  order  of  removal,  made  as  prescribed  in  either  of  t 
Jast  two  sections,  takes  efifect  upon  the  entry  thereof  in  t 
office  of  the  county  clerk.  Where  the  order  directs  that  t 
action  be  tried  in  another  county,  the  clerk  with  whom  it 
entered,  must  forthwith  deliver  to  the  clerk  of  that  county,  i 
papers  filed  therein,  and  certified  copies  of  all  minutes  and  e 
tries  relating  thereto;  which  must  be  filed,  entered,  or  recordc 
as  the  erase  requires,  in  the  office  of  the  last  mentioned  clei 
The  provisions  of  section  271  of  this  act  apply  to  an  appc 
taken  from  such  an  order. 

I  345.  Stay    of   proceedlnsa. 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  ) 
opportnnit3*  to  make  the  appRcation  for  removal,  may  be  ma 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  i 
order  in  the  supreme  court^  and  with  like  effect  and  under  li 
circumstances. 

f  34B.  Removal   of  aetion   not   to   Impair  proeesa,   etc. 

The  removal  of  an  action  or  special  proceeding,  as  prescrib 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair, 
process,  provisional  remedy,  or  other  proceeding,  or  a  bor 
undertaking,  or  recognizance  in  the  action  or  soecial  proeeedi; 
so  removed;  each  of  which  continues  to  have  tne  same  validi 
and  effect,  as  if  the  removal  had  not  been  made.  Whe 
bail  was  given,  the  surrender  of  the  defendant  in  the  suprei 
court  has  the  same  effect,  as  a  surrender  in  the  county  cou 
would  have  had,  if  the  action  or  special  proceeding  had  remain 
therein. 

f  3^17.  County  conrt  may  send  its  process  to  any  count 

A  county  court  has  power,  in  an  action  or  special  proeeedi 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  ma 
dates  into  any  county  of  the  State,  for  service  or  execution,  ai 
to  enforce  obedience  thereto,  with  like  power  and  authority 
the  supreme  court. 

f  34S.  "Wlien  Inriadiction,  etc.,  co-eztenaiye  frith  m 
preme    eonrt. 

Where  a  county  court  has  jurisdiction  of  an  action  or  a  spec 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  auth< 
ity  in  and  over  the  same,  and  in  the  course  of  the  proceodin 
therein,  which  the  supreme  court  possesses  in  a  like  case;  a 
it  may  render  any  judgment,  or  grant  either  party  any  reli' 
which  the  supreme  court  might  render  or  grant  in  a  like  cai 
and  may  enforce  its  mandates  in  like  manner  as  the  suprei 
conrt.  And  the  county  judge  possesses  the  same  power  a 
authority,  in  the  action  or  special  proceeding,  which  a  jusiti 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pi 
ceeding,  brought  in  the  supreme  court. 

f  349.  Power  of  eonnty  Jndflre   in  apocial  proceedinsti 

The  county  judge  also  possesses  the  same  power  and  nutbori 
In  a  special  proceeding,  which  can  be  lawfully  instituted  befc 
him.  out  of  court,  which  a  justice  of  the  supreme  court  pj 
Besses  in  a  like  special  proceeding,  instituted  before  him  in  li 
manner. 

f  860.  PIneti   and   penaltieHt   lio-vr   remitted. 

Upon  the  application  of  a  person,  who  has  been  fined-  by 
court,  or  of  a  person  whose  recognizance  has  become  forfeit' 
or  of  his  surety,  the  county  court  of  the  county  in  which  t 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  1 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  1 
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next  section,  upon  good  cause  shown,  and  upon  such  tenns  M 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
peuiilty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remitted  has  boon  paid,  the  county  treasurer,  or  other 
ofiicer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486,  f  37. 

I  361.    [Ara'd,   1805.]     Restrictions  uiioik  power  to  remit. 

The  last  section  does  not  ar:thorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for'  a  criminal 
oflfense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
olHcer  or  other  j^rson,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  n  person  in  another  count?'.  In  the  latter  case,  the  power 
of  remitting  or  discharging  the  recognizance  is  Tested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  i  38,  am'd;  L.  1896,  ch.  946. 

§  862.  BToiice  of  applicntion,  etc.)  coMtn  to  be  paid  on 
remiifkioii. 

An  application  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  sucn  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
In  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 

Id.,    11   89  and   41. 

I  863.  Fincn  impoaeil  by  Justices  of  the  pe«e«|  bo^F 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  coraraitted  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
tained, in  the  last  three  sections. 
Id.,  S  ^* 

i  864.    'Who   may  make  orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  .the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

Bee  L.   1847,   eh.  280,   f  84. 
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I  3IS6.  [Am'd,  1877,  1900.]  Conttty  court  neaalons  anil 
teraas. 

The  county  court  is  always  open  for  the  transaction  of  any 
businesa,  for  which  notice  is  not  required  to  be  given  to  itn 
adTeme  party,  except  where  it  is  specially  prescribed  by  iaw, 
that  the  business  must  be  done  at  a  stated  term. 

See  Co.  Proo..  |  ni,  and  L.  1847.  cli.  470,  part  of  S  24.  Am'd  by  L. 
1WI9,  ch.  G5.  Also  partly  rppealed  by  U  ldU9.  ch.  35.  See  Consolidated 
Laws.  tit.  Judiciary  Law,  If  100-101.  See  note  30  cr  notes  of  Board  of 
Statotory  ConHOlldatloD  at  end  of  code. 

I  S56.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
ConRolidated  Laws,  tit.  County  Law,  §  240,  Judiciary  Law, 
S  192.} 

§  3RO.  fNeiT  nectlon  —  Added,  1900.]  Power  of  county 
Jndse  vrlien  holding  court  in   another  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  ow^n,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vocation;  urovided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perfonn  tne  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1900,  ch.  G5.  Derivation  —  L.  1877.  ch.  11.  !  1.  See 
Bote  1   of  notes  of  Board  of  Statutory   Consolidation   at  end  of  code. 

I  357.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary-  Law,  S|  533,  541.J 

I  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
I  197,  which  embody  the  whole  of  this  section.] 

I  3«9.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §|  196,  197,  285,  318,  319.] 

I  360.  [Repealed  by  L.  1900,  chs.  35  and  05.  See  Consoli- 
dated Laws,  tit  Judiciary  Law,  §|  198,  382-386;  and  also  Code 
CiT.  rroc.,  i  2513a.  J 

I  361.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  H  197,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 
Remedy. 

TITLE     I.— AetloBS  for  the  Beeorery  of  JUtd  Propertj. 

TITLE    II.— Aetlou  other  thas  for  the  Becorerr  of  Boal  Proportj. 

TITLE  111.— Geserol  ProTlaloBi. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

8oc.  362.  When  the  people  will  not  sue. 
363.  Action  by  grantee  from  the  State. 
864.  Action  after  annulling  letters  patent. 
366,  366    Seixin  within   twenty   years,   when  neeoMary,   ete. 

867.  Action   after  entry. 

868.  Possession,  when  presumed;  occupation  presumed  to  be  under  lasBl 

title. 
868.  Adverse    possession    under    written    instrament    or   Judgment. 

370.  Id.;   what  constitutes  It. 

371.  Adverse  possession  under  claim  of  title  not  written. 
872.  Id.,  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adrerse  posseeiloii. 

874.  Right  not  affected  by  descent  cast. 

876.  Certain   disabilities   excluded  from  time  to  commence  action. 

I  362.    When   the  people   will  not  nne. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  in'operty,  or  the  issues  or  profits  thereof,  by  reason 
of  the  light  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  haye  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Go.  Proc.,  9  75,  am'd. 

i  368.    Action  hy  srrantee  from  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  reiU 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title.  It  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  f  76. 

9  364.    Action  nfter  annulllnflr  letters  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
doterminatic»n  of  a  competent  court,  rendered  upon  an  allegation 
of  n  frnudiilent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  icrnoranoe  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  cither  by  the  people,  or  by  a 
subsequent  p.'itentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  nfrt  after  that  period. 
Id.,   I  77. 
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I  848.    flelalM  nrltkfln  twentT  T««rs»  frhen  neeesMtry,  etc. 

An  action  to  recover  real  property,  or  the  possession  thereof 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless 
the  plaintiff,  hia  ancestor,  predecessor,  or  ^n'antor,  was  seized  or 
posaesKiud  of  the  premises  in  qnestiou,  within  twenty  years  before 
the  commencement  of  the  action. 
Go.   Proc..   I  78. 

I    360.     The   samo. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual, 
aniens  the  person  making:  it,  or  under  whose  title  it  is  made,  •)r 
hia  ancestor,  predecessor,  or  arrant  or,  was  seized  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mittiniir  of  the  act,  with  respect  to  which  it  is  made. 

Id..    I  70.  am*d. 

S    8417.     Action   after   entry* 

An  entry  upon  real  property  is  not  suflScient  or  yalid  as  a 
claim,  unless  an  action  is '  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  miike  it  descended  or  accrued. 

Id..   I  80. 

i  368.  Poaseaatcn,  -when  preaamed;  occupation  preannied 
lo  be    nn»1er   lenral    title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
nimed  to  have  l^een  possessed  thereof,  within  the  time  requircil 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  nuder  and  in  subordination  to  the  le^n^l 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 

M..  i  81. 

I  SG9.  Afll-rerse  poiiseiiaion  nader  -vrritten  inatmment  or 
Jadirment. 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
Into  the  posaesEion  of  the  premises,  under  claim  of  title,  exclu- 
slre  of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  tne  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  instrument,  decree,  or  judgment,  or 
of  tome  part  thereof,  for  twenty  years,  under  the  same  claim; 
the  premisefi  so  included  are  deemed  to  have  been  held  aUvorselv; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
liosseMlon  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

M..  I  82. 

i  S70.    Id. I  wliat  conatltntea  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
perion  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occnpied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivnted  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosurei 
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3.  Where,  although  not  inclosed,  ft  has  been  used  for  the  sup* 
ply  of  fuel,  or  of  feuciug  timber,  eitber  for  the  purposes  of  huft- 
bandry,  or  for  the  ordinary  use  of  the  oecupnut. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improred, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

Co.  Proo. ,  1 88,  am*d. 

I  871.  AdTerae  possession  mtder  elatm  of  title  not  i;rrttten. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  nave 
been  held  adversely, 

Id.,|M. 
{  872.  Id.  I  what  eonstitntes  ft. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  of-  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  wnd 
occupied  In  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclostrre. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
Id..  1 8^. 

I  878*  Relation  of  landlord  and  tenant,  as  aifeetlng 
adverse  poaseaalon. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  poK8ession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id,  1 96. 
S  874.  Rtflrht  not  alTeeted  hy  deseent  east. 

The  right  of  a  person  to  the  possession  of  real  property  Is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
che  death  of  a  person  in  possession  of  the  property. 

Id..  1 87. 

S  375.  Certain  disabilities  ezelnded  fronk  tiwke  to  eov 
■Aeiice  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  j'ears;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in, execution  upon  cob* 
riction  of  a  criminal  offence,  for  a  term  less  than  for  life: 
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The  time  of  such  a  diBability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entfy,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  bo 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

\K  Fox.,  i  88. 

6S 
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TITLE  IL 
Actions  other  than  for  the  recovery  of  real  property. 

Bee.  S76.  When  ntisfaction  of  Judgment  presomed. 

877.  Bffect  of    return    of   execution. 

878.  How   presumption   raised. 

879.  Limitation  of  action  to  redeem  from  a  mortcafe. 

880.  Other  periods  of  limitation.  ^^ 
381.  Wltbin   twenty   yeais. 

882.  Within   six   years. 

883.  Within   three   years. 
984.  Within  two  years. 

886.  Within   one  year. 

380.  When  cause  of  action  accrues  on  a  current  accoant. 

887.  Action  for  penalty,  etc..  by  any  person  who  win  sue. 
838.  Actions  not   before   provided  for. 

ffi8.  Actions  by  the  people  subject  to  the  same  Umitatlona. 

8d0.  Actions  agatnat  a  oon-reaident,  upon  a  denaod  barred  by  tba  lav 

of  his  reKidence. 
seoa.  Limitation  of  time  to  enforce  a  cause  of  action  arisinc  In  another 

atate. 

391.  When  person  liable,  etc.,  dies  without  the  state. 

392.  Causae   of   action    accruing   between    the   deatb  of  a   teatator  w  In- 

testate, and  Uie  grant  oc  letters. 
898.  No  limitation  of  action  on   bank  notes,  etc. 
8M.  Action  against  directors,   etc.,  of  banks. 

896.  Acknowledgment  or  new  promise  most  be  in  wrltioc* 
896    KzceptiODs,   as  to  iteraons  under  disabilities. 

897.  Defence  or   countercluini. 

9  BTA.  [Am'd,  1804.]  ^Vben  aatlaractioift  of  Jadvmeitt 
preanmed. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty'  j'cars  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amouat  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
It.  1894,   ch.   807. 

I  377.    Effect  of  return  of  execntlon. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  oarty  may 
show,  iu  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

(  378.     Ho'vr   preavinption    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

9  870.    lilmitatlon  of  action  to  redeem  from  a  mortyace. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  au  account  of  rents  and  profits,  may  be^mdintained  bj 
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the  mortgagor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
they  haye  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  coyenant 
therein  contained. 

f  380.    Otber  periods  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Go.  Proc..  part  of  i  74.  and  fi  88. 

i  :i81.   [Am*d,  1877.]      Wltliln  twenty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
.in  eviction,  and  not  before. 

Id.,  put  of  f  90. 

I  382.    [Am'd,  1877,  clt.  416  and  422.]     l¥itUn  six  yearik 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute; 
except  a  penalty  or  forfeiture/ 

ft.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  expresslv 
prescribed  in  this  chapter.    (See  §  388,  sabd.  5;  g  884,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1846,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Ana'd,  1894.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

I..  18M,  dl.  aOT. 

I  888.     [Am'd,  1877.]     IVltliln  three  years. 

Within  three  years: 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omiMion  of  an  official  duty:  except  an  escape* 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation^ 

4.  An  action  against  an  executor,  administrator^  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  institutoa  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
i*ig,  detaining,  or  injuring  personal  proi)erty,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  n  personal  injui-y,  resulting 
from  negligence. 

Substitute  for  Ck).  Troc.,  f  02;  U  1886.  ch.  672;  L.  1880.  ch.  440;  L,  VKO, 
«h.  600,  S  2. 
{  884.   [Am'd,  1806,  lOOO.]     VlTlthln  two  years. 
Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment, 
malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc.,  f  93.  am'd.  See  post.  %  1902.  L.  1806.  ch.  835;  L.  1000,  ch. 
U7.     In  effMt  8«pt.  1.  1900. 

9   386.     Viritliin   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
onrred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Sabstltnte  for  Go.  Proc..  f  94.      See  1  K.  S.  772,  |  3;  U  1002.  ch.  600.  f  2. 

i  386.  'When  cause  of  action  accraes  on  a  enrreat 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a-  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 
Go.  Proc..  i  06. 

S  387.  Action  for  penalty,  etc.,  by  any  person  ^prho 
-will  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  an^  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 
Id.,   9  96. 

9  888.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  precK^ribed  in 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 
U„  $  97.      See  i  197S. 
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I  90^«    A*ii«ms  br  the  people  aubjeet  t»  tbe  aAaiie  limlta*i 

*  Th«  limitations,   prescribed  in  this  title,   aDpIj  alike  to  ao- 
tiona  broaght  in  the  name  of  the  i>eople  of  th*  State,  or  for  tkeir 
benefit,  and  to  actions  by  private  persons. 
0».  fn>e..  I  M. 

I  3M>.  [Ain'd.  1010.]  Action  aaralniit  a  nonrenldent*  upon 
a  demand  barred  by  tbe  la^F  of  bis  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
or  possession  of  real  property  within  the  state,  accrues  against 
a  person,  who  is  not  then^  a  resident  of  the  state,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  state,  against  him 
or  his  personal  representative,  after  the  expiration  of  the  time, 
limited,  by  the  laws  of  his  residence,  for  bringing  a  like  action, 
provided  that  if  the  limitation  of  the  time  fixed  by  the  laws  of 
his  residence  for  bringing  such  action  be  less  than  the  time 
fixed  by  tbe  laws  of  this  state  for  a  like  actiou.  the  limitation 
fixed  by  the  laws  of  this  state  shall  applv.  This  section  shall 
not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  where 
he  commences  the  same  before  the  expiration  of  six  months 
after  this  section  as  amended  takes  effect;  in  which  case  the 
provisions  of  law  applicable  thereto  immediately  before  this 
section  as  amended  takes  effect  shall  continue  to  be  so  appli- 
cable,  notwithstanding  the  repeal   thereof. 

Am'd   b7    L.-I916,    ch.   630.    In     effect   May   15.    1916. 

|390-a.  [Added,  1902.]  lilmltatlon  of  time  to  enforce  a 
cause  of  action  arising;  in  anotber  state. 

Where  a  cause  of  actiou  arises  outside  of  this  state,  an  action' 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  198.    In  effect  Sept.  1,  1902. 

1391.  [Am*d,  18770  When  peeson  liable,  etc.,  dies  wltb- 
oat  tbe  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

1392.  [Am'd,  1877.]  Canse  of  action  accrainK  betiveen 
tbe  deatb  of  a  testator  or  intestate,  and  tbe  arrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
most  be  commenced  in  a  court  of  the  State,  by  an  executor  oi 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
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it  might  hnve  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
fivi  years  after  the  cessation  of  such  a  disability,  maintain* an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  proi)erty,  as  he  wonld  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

S  303.  No  llmltatioii  ^  action  on  bank  notes,  etc. 

This  chapter  does  not  aiiect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc,  \  108. 

f394.  [Am*d,  1877,  1807.]  Action  against  directors,  etc. 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  ha4 
accrued. 

Go.  Proc,  \  lOe,  am*d;  L.  18Q7,  ch.  281.    In  effect  September  1,   1807. 

1 3'eS.  Ackno'wledsment  or  new  promise  must  be  la 
w^ritinff. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id..  \  110. 

I  300.  Exceptions,  as  to  persons  under  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title. 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id..  I  101. 

I  307.  Defence  or  connterdaim. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  aa  a 
defence  or  counterclaim. 

TO 
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TSSLE  UL 

Oeneral  provieioxui. 

9ec.  8S6.  When  action  deemed  to  be  commenced. 

3M.  Attempt  to  commence  action  in  a  court  of  record. 
406.  Id.:  In  a  conrt  not  of  record. 

401.  Exception,  when  defendant  U  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  diea  before  limitation  ezplrea. 

403.  Id.;  when  a  person  liable,  etc.,   dies  within  the  State. 

404.  In  snits  by  aliens,  time  of  disability  In  case  of  war  to  be  dedacted. 
406.  ProTlslon   where  Jndgment  has   been   rerersed. 

406.  Stay  by  Injonction,  etc.,   to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  ete. 
406.  Dlsahlllty  mnrt  exist  when  rULt  accrues. 

409.  If  seTeral  disabilities,   no  limitation  until  all  remoTed. 

410.  ProTlsion  when  the  action  cannot  be  maintained  without  a  demand. 

411.  ProTision  In  case  of  submission  to  arbitration. 

412.  ProTlsioo  when  action  is  discontinued,   etc.,   after  answer. 

413.  How  objection  taken,   nnder  this  chapter. 

414.  Caaes  to   which   this  chapter   applies. 

415.  Mode  of  eomptttlog  periods  of  limitation. 

I  39S.  [Ant'dy  1877.]  IVben  action  deemed  to  be  eom- 
■aeneed. 

An  action  is  commenced  against  a  defendant,  within  the 
meaning  of  any  proYision  of  this  act,  which  limits  the  time  for 
ODmmenclnK  an  .Hction,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Cou   Proc..   I  90,    am*d. 

i  :t89.    Attempt  to  commence  nctlon  in  a  oonrt  of  record. 

An  attempt  to  commence  an  action,  in  n  court  of  record,  is 
eqniTalent  to  the  commencoment  thereof  a^rainst  each  defendant, 
within  the  meaniui?  of  each  provixion  of  this  act,  whioh  limiTS 
the  time  for  commencinj;  an  action,  when  the  summons  ia 
delirered.  with  the  intent  that  it  shall  be  actually  seryed,  to 
the  sheriff,  or.  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
Interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
f-stablished  by  law,  or  wherein  its  general  business  in  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  bo  followed,  withio  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sougrht  to  be 
<^rged,  or  by  the  first  publication  of  the  summons,  as  afrainst 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  of  9  M>  am'd. 

i  400.    ia.|  in  n  conrt  not  of  record. 

The  last  section,  exdnding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  1o 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
vided that  actual  service  thereof  is  made  with  due  dilisrence. 
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•i  401.  [Am'd,  1888,  1896.]  Bxc*»tio]i»  irhen  defendant  !■ 
without  the  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  is 
without  the  State,  the  action  may  be  commenced  within  th« 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  nanie,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Go.  Proc.  8  100.  am'd;  L.  1888,  ch.  498;  L.  1890,  ch.  066.  lo  effect  Bep*. 
1.  1890.    See  ante,  |  390. 

i  402.  Id. I  wben  a  person  entitled,  etc.,  dies  before  llia- 
i^tion   expires* 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 
Id.,   I  102.  am'd. 

I  408.  [Am*d,  1891,  1896.]  Id.)  when  a  7»erson  liable,  dies 
wltbin  tbe   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attemiit 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety *nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment  of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  hitters  of  ndministrntion  upon  his  estate 
arc  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate.  Is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  Is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  conrt  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code^ 
after  trial  on  the  merits. 

•  flee   ante,    S    800> 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
itgaiotft  an  executor  or  administrator  with  the  will  annexed*  to 
enforce  the   payment  of   a  legacy. 

L.  IfiOl.  ch.  70;  L.  1896.  cb.  897.    In  effect  Uuj  26.  1896. 

I  404.  la  suits  by  aliens,  time  of  diaabillty  in  eaac  of 
^vmr  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citisen  of  a 
coiuitry,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance* of  the  disability  is  not  a  part  of  the  time  limited  for  the 
coinmoncement  of  the  action. 
Oo.  Proe.,  S  108,  am'd. 

3  40&.    Proviaiou  wbere  Jndinneiit  baa  been  reve^aed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manniT 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prof>ocute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
flurvlTes,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  termination. 

Id.,  I  104. 

i  406.    Stay  by  injunctloa,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injnnction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  tne  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  i  105.  am'd.     See  f  1928. 

I  -I07.  Certain  actloua  by  a  principal,  for  misconduct 
of  an'  affcnt,  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
bv  reason  thereof,  must  be  commenced  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

^  408.    Dlflwblltty  uinatt  exist  wben  rlirbt  accrues. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
Oo.  Pisc,  I  106.  am'd. 

f  40».  If  seyeral  disabilities,  no  limitation  until  all 
reaui^od. 

Wbere  two  or  more  disabilities  co-exist,  when  the  right  of 
acHon  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
all  are  removed. 

Id.,    i  107.  am'd. 

I  410.  Provision  inrben  tbe  action  cannot  be  maintained, 
witbout  a  demand. 

WHiere  a  ri^ht  exists,  but  a  demand  is  necessary  to  entitle  a 
peri«on  to  maintain  an  action,  the  time,  within  which  the  nctlon 
must  be  <»omm«nced,  must  be  computed  from  the  time,  when'  the 
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HKl't   to   miike  the  domand   is  complete;  excet>t  in  one  of  the 
oikiU'iiii;  ciibes: 

1.  >\'hore  the  right  grows  out  of  the  receipt  or  detention  «f 
money  or  pioperty,  by  no  a^ut,  trustee,  attorney,  or  other  per- 
Bon  acting  in  a  hducinry  capacity,  tlie  time  must  be  computoi 
ttom  the  time,  when  the  person,  naring  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  defends. 

2.  WiM're  there  waa  a  deposit  of  money,  not  to  be  repaM  at 
a  fixed  time,  but  only  upon  a  special  demand^  or  a  delivery  «f 
personal  i>roperty,  not  to  be  returned,  specincally  or  in  kind, 
at  a  iixcd  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

§411.  Provt«i«n  In  <SMi*  of  MibatlMitoB  to  arbitration. 

Where  the  persons,  who  migkt  be  adyersc  parties  in  an  actioa 
liave  entered  into  a  written  agreentent  to  submit  to  arfoitration. 
or  to  refer  the  cause  of  actkNi,  or.  a  controversy  in  which  it 
might  be  available,  or  hare  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the '  agreement  or  submission  is  revoked,  so  ts 
to  render  it  ineffc'ctval,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  ti^  person  against  whom  the  action  might  have 
been  bron^t;  or  tKe  execution  thereof «  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
t»on.  or  other  order  procured  by  him  from  a  competent  court  or 
jndjre-  Ihe  time  which  has  elapned,  between  thp  entering  into 
the  \i  ritten  submission  or  agreement,  and  the  revocation  thereof, 
or  ttie  expiration  of  the  slay,  is  not  a  part  of  the  time,  limited 
for  the  commeiMemeiit  of  the  action. 

fi    412.     F^rorlsfoit    trlieiK    aetlon    l«    dfseovflnitndy    ete., 
nfter  nnmnrer. 

Where  a  defendant  Idl  an.  action  haa  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely^  ut  the  trial,  upon 
a  defence  or  counterclaim  then  exij»tiug  m  his  favor,  ;he 
remedy  upon  wftich  at  the  tfme  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  conseq.uence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  tJie  commencement  ond  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  causo 
of  action  bo  interposed  as  a  dofonce,  or  to  interi^oBe  tlie  same 
defence  in  anotlier  action  iirought  b^  the  same  plain  tiff,  or  a 
person  deriving  title  from  or  under  him. 

I  413.     Hotv    objection    taken,   nnder  flirls    chapter. 

The  •bjeeli«i^  that  the  action  waa  not  cfMnmeaced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  cocrespondim: 
ebjeetioa  to  a  defence  or  counterclaim  ean  be  taken  only  by 
Nffiy;  ezcepti  whftce*  a  reply  in  lunt  re^niced,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  aUegatia»  CM- 
tained  in  the  answer. 

Co.   Proc.,   part  of  |  74. 

5  414.    Cases  to  whicli  this   chanter  airiiliea* 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pi*- 
weding,  except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  u  shorter  limitation  i^  prescribed  by  the  written 
contract  vt  the  parties. 

2.  A  enuse  of  action  or  a  defence  which  accrued  before  the 
first  day  ot  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdiviaion,  in  which  n 
person  is  entitled,  when  this  act  takes  effect,  to  commence  au 
action,  or  to  imstitute  a  special  proceeding,  or  to  take  nny  pH>- 
ceedin;;  thei^ein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam*^, 
before  the  expirmtiou  of  two  years  after  this  act  takes  effei-t; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
faBmediately  before  this  act  takes  effect,  continue  to  b?  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  incluiling  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

I  415.  Mode  of  compatlngr  pcrloda  of  limitation. 

The  pcrioda  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computoil 
from  the  time  of  the  accruing  of  th?  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  requirea. 
to  the  time  when  the  claim  to  that  relief  is  actually  interposccl 
by  the  party;  as  a  plaintiff  or  a  defendant,  in  the  particular 
actioii  or  Bpedal  proceeding. 

76 


d  by  Google 


§§  416-17  SERVICE  OF  SUMMONS.  c.  5,  t.  1,  a.  1 

CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

9ITLS   I.-^OMaieBMm«Btor  aBAelUn. 
tITLS  U.  -  Partlea  U  ab  lotlOB. 

TITUS  I. 
Oommencement  of  an  action. 

AHlde  1.  The  ■ummoofl  and  accompanjlng  pftpera;  peraoDtl  aerrlce  tlWfWfi 

appearance   of    the  defendant. 
2.  Sabstltutea  for  personal  aervlce  In 


▲RTICLB   FIRST. 


The  mimmon8  and  accompanying  paperg;  personal  service  ihermii 
appearance  of  the  defendant. 


l9e.  416.  Action   to  be  commenced  by  Bummons;  time  >prteB 
Juiiadlctlon. 

417.  RequlBltes  of  auramona. 

418.  Form  of  aummona. 

419.  Service  of  copy  complaint  or  notice  with  aammons;  conae<iiieii#  -  ^' 

failure. 

420.  Caaea  where  anch  aervlce  mnat  be  made. 

421.  Appearance    of   defendant. 

422.  When  defendant  must  auawer  before  time  to  appear  expim. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

42&.  Summons;   when   and  by   whom  served.    Sheriff's  daty. 

426.  How  personal  service  of  aummon«  made  upon  a  natural  person. 

427,  428.  Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  Jndldallr 

declared. 

429.  Id.;  when  delivery  of  copy  to.  lunatic  dispensed  with. 

430.  Designation,  by  a  resident,  of  a  peraon  upon  whom  to  serve  a   aam- 

mous  during  his  absence;  effect  and  revocation  thereof. 

431.  How  personal  ser^'lce  of  summons  made  upon  a  domestic  corpormtloii. 

432.  Id.;    upon   a   foreign    corporation. 

433.  Service  of  process,   etc.,   to  commence  a  special  proceedlnf. 
484.  Proof  of  service  of  sniamons,  etc.;  how  made. 

3  410.  Action  to  be  commenced  by  anmmonBi  time  irben 
•onrt    acQnlres    Inrl^dlctlon. 

A  civil  action  is  commenced  by  the  service  of  a  summons 
But  from  the  time  of  the  srranting  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  aubsequen' 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  coodi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurlsdictioB 
of  the  court  is  made  dependent,  by  a  special  provision  of  la^ 
upon  some  .act,  to  be  done  after  the  granting  of  the  provisionil 
remedy. 

Co.  Proc.,  part  of  |  127.  and  id.,  S  180. 

%  417.   [Am'dy  1879.]     ReanlBlteii   of  •nmmoBB* 

Thp  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and.  if  it  is  brought  in  the  supreme  court,  the 
name  of  the  county  in  wh^ch  the  plaintiff  desires  the  trial:  and 
It  must  i>e  subscribed  by  the  plaint ifTs  attorney:  who  roust  add 
to  his  signature  his  office  address,  specifying  a  place  within  clM 
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fitate  where  there  is  a  post-office.     If  in  a  city,  he  must  add  the 
street,  and  the  street  number,  if  any,  or  otlier  suitable  designa- 
tion of  the  particular  locality. 
Co.  Proc.,    I   128,    remodelled.  .  See   ante,    f   6S. 

S  418.    [Ain*d,  1877.]       Form  of  Hnnimons. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  bu1>- 
Bcription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

"  To  the  above  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  anewer  on  th^  plaintiffs  attornejr  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.    Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 
flee  Co.  Proc.,  {  126. 

I  41 9.  [Aiu'd,  1870.]  Berrice  of  oopy  complalmt  or  uotloe 
vrltik   snniHionai  comaeanenoe  off  failure. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default,  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  serred  with  the  summons,  stating  the  sum  of  money  for  which 
jadgment  will  be  taken,  and  the  case-  is  one  embraced  in  the 
next  section. 

Id.    See  pott,  I  1212,  and  U  422,  479. 

I  420.  [Aaa*d,  1877.]  Cases  vrbere  svcli  service  mast  be 
made. 

Jadgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  cnch  con- 
sisting of  the  breach  of  an  exprens  contract  to  pay,  absolutely 
or  npon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
ienos  of  the  contract,  or  ca]Kible  of  bein?  ascertained  thctrefrom, 
by  computation  only;  or  an  express  or  implied  contract  to  pay 
01004*7  reci4ved  or  disburseil,  or  the  value  of  property  delivered, 
or  of  servif^B  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  incliules  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial:  or 
where  the  complaint  shows  that  the  amount  of  the  plaintifTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

Id.    Bee   poet,    i  1212. 

}  421.    App«*>arance  of  defendant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiffs  attorney,  within  twenty  days  after  service  of  the 
summons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  nn  .inpwor.  A  notice  or  pleading, 
so  served,  mu5«t  bo  sub8crib<d  by  the  (lofondnnTs  nttorney.  who 
must  pHd  io  his  nignarnre  his  office  address,  with  the  particulars 
presrrilM»d  in  ^pctfon  417  of  this  net,  coD'^erning  the  office  address 
of  the  plaintiff's  attorney. 
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f  422.  [Am'd,  IS"  7.]  Wben  defendant  most  answer  before 
time  to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
suDimons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  hiin 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceedmjTs,  unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  In  section  four  hundred 
and  seventy-nine  of  this  act. 
Bee  Oo.  Proc.,  IS  ISO  and  148.       See  IS  419,  479. 

5  428.  [Ani'd,  1877.]  BTotloe  of  no  personal  claim;  effeot 
of  service  thereof. 

Where  a  personal  claim  Is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintifTs  attorney,  setting  roi*th  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affectc^d  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  against  him,  may  be 
served  with  the  summons.  If  the  defendant  so  aervedj  nnreaaon* 
ably  defends  the  action,  coett  may  be  awarded  agaiiut  him. 
Id.,  i  181. 

I   (24.    Bffect  of  Tctlnntary-  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  or  the  summons  upon  him. 
Id.,  part  of  I  1A». 

§  42S.  Snmmonsi  fvlien  and  by  ^vhom  served.  Sheriffs 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  l^ 
law.  The  plaintiflTs  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after* 
wards.  Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's 
attorney,  with  reasonable  diligence. 

Id..  I  183,  am'd.     See  M886. 

I  420.  [Am'd,  1870,  1918.]  How  personal  service  of  sum- 
mons made  upon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
natural  person,  uiu^t  be  made  by  delivering  a  copy  thereof, 
within  the  State,  a^  follows: 

1.  If  the  defeudaut  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
within  the  state,  to  the  person  having  the  care  and  control  of 
him,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  fathn*,  mother 
or  guardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  requiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  thc>  defendant,  to  a 
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person  designated  in  tiie  order,  aud  that  service  of  the  summons 
shnll  not  be  deemed  complete  until  it  \%  so  delivered.  Where  the 
defendant  is  an  infant  over  the  age  of  fourteen  }'ears  a  similar 
order  may  be  made  by  the  court  in  its  d'scn^tion,  with  or  without 
application  therefor. 
Sttbd.  am'd  hy  L.  1913.  ch.  279,     lu  erect  Sjpt.   1,  1013. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  income 
petent  to  manage  his  affairs,  hi  cousequeuce  of  lunacy,  idiocy, 
or  habitual  drunkenneea,  and  for  whom  u  committee  has 
been  appointed,  to  the  conunittee,  and  also  to  the  defendant  in 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  fifty-eight  of  tui»  act,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  uuder-sneriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office.. 

4u  In  any  other  case,  to  the  defendant  in  pei^ou. 

Co.  Proc.  I  134,  subd.  2,  3.  and  4.  8e«  i|  427-9,  1750.  post.  Am*d  by  L. 
1879,  eb.  M£. 

I  487.  (Am'd,  1018.]  Id.;  In  certain  easea  of  Infancy,  or 
Innacy,  etc.,  not  judicially  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
that  the  defendant,  by  reason  of  habitual  drunkenncHS,  or  fOi' 
any  other  cau^e,  is  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  the  court  may,  lu  its  discretion,  with  or 
without  an  application  therefor,  and,  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delirered,  in  behalf  of  the  defendant,  to  a  person  designated  \\ 
the  order,  and  that  service  of  the  summons  shall  not  be  deemed 
complete,  until  it  is  so  delivered. 
Am'd  L.   1913,  cb.  279.     Tn  effect  Sept.  1.   1913. 

f  428.  The  Maine* 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  tliis  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  or 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  Uiv 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  ordur.  as  pre- 
scribed in  the  last  section.  In  a  case  specified  in  .subdivision 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities^  as  a  committee  of  the  property. 

I  4S0.  Id. I  trlten  delivery  of  copy  to  Innatlc  dispensed 
with. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  and  it 
appears  sat:.«rfactorily  to  the  court,  by  aifidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  him,  in  person,  will  tend  to  aggrn- 
Yfte  hi.M  ilisonler,   or  to  lessei:  the  probability   of  his  recovei-y, 
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the  court  may  make  an  order,  dispensing  with  such  deliTery. 
in  that  case  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufBcient  personal  service  upon 
the  defendant. 

I  430.  [Am'd,  1899.]  Deiilvnatloiiy  hy  a  resident,  of  a  per- 
•on  upon  ivlioiii  to  serve  a  aiiiKimona  durlnv  hla  alMenee: 
effect  aad  revocsatlon  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  auy  officer,  during  the  absence 
trom  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  makmg  it,  and  also  of  the  person  designated:  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and-  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  origimil  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains^  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

L.  1898.  ch.  524.     In  effect  Bept  1,  1898. 

I  481.  How  personal  servlee  of  •nmiuonn  made  vpon  a 
domestic  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

f  482.  (Am*d,  1877,  19<»8,  1909.]  Id.t  vpon  a  forelvn  cor« 
poratlon. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation.  muKt  bo  made  by  delivering  a  copy  thereof, 
within  the  stnt'.',  as  follows: 
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1.  [Am'dy  1803.]  To  the  president,^  vice-president,  treasurer, 
aBfliatant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  [Am'd,  1909.]  To  a  person  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein: 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Addedy  1909.]  If  the  person  designated  as  provided  in 
section  sixteen  of  the  general  corporation  law  dies  or  removes 
from  the  place  where  the  corporation  has  its  principal  place  of 
business  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
revocarion  and  before  another  designation  is  made  be  served  upon 
the  secretary  of  state. 

Co.  Proc.,  f  134.  part  of  subd.  1,  and  L.  1855,  cb.  279.  U  1-3:  L.  190:), 
ch.  311.  Am**]  by  L.  1909,  ch.  65.  Al«o  partly  repealed  by  L.  1909,  eh.  28. 
9c«  OHUMrildated  Ijiwr.  tit.  Qeneml  Corporation  I^w,  S  16,  and  Ck»de  Civ. 
Proo..  I  931a.  See  note  40  of  notes  of  Board  of  Statutory  CooBoUdation  at 
end  of  C^ode. 

i  4Xtn.  Ser-rlce  of  proceaiiy  etc.*  to  commence  a  upeclal 
proeeedlnv. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  c 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

S««  U  1853,  cb.  279,  |  4  (3  Edm.  685).     See  S|  425,  2000. 

I  434.  Proof  of  service  of  aammonii,  etc.;  ho^r  made. 

Proof  of  service,  as  prescribed  In  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  a  Hairs,  the 
serrice  may  be  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  d€»ed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 
Sabatltnte  for  portion!  of  Co.  Proc.,  |  138.     See  Rule  18. 
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ARTIOLB  SCSCOND. 

Substitutes  for  personal  service  in  special  cases. 

Sec.  435.  Order  for  Bervice  of  RiimmoDB  upon  defendant  residing  In  this  State, 
upgn  what  proof  to  be  made. 
4.')6.  How  service  must  be  made. 
4.37.  Papers  to  be  filed;  proof  of  serrice. 

438.  CaAeB   In  which  service  of  summons  by  publication,  etc.,   majr  be 

ordered. 

439.  Papers  upon  which  order  for  publication  may  bo  made. 

440.  By  whom  order  may  be  made;  contents  of  order. 

441.  When   publication  must  be  commenced;   when  service  deemed  con- 

plete. 

442.  Papers  to  be  flJed;  notice  to  defendant. 

44.3.  Id. :  when  service  Is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant,   when  allowed  to  defend. 

I  4S6.  [Am'd,  1880.  1913.1  Order  for  service  of  snmmoafl 
upon  defendant  residlnsr  In  thin  State,  ni»on  ^wliat  proof  to 
be  uiade. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint-stock 
or  other  unincorporated  association  or  a  natural  person,  residing 
within  the  state  may  be  made  by  the  court,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
f^uch  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  diligent  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  persons 
mentioned  in  subdivision  three  of  section  four  hundred  and 
thirty-one,  nor  the  president  or  treasurer  of  such  association, 
can  be  found,  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  L.  1853,  ch.  511  (4  Edm.  589).  Am'd  L.  1880,  ch.  535;  U  1913. 
ch.  230.     In  effect  Sept.  1,  191.3.     See  %  038,  post. 

I  43G.   [Am'd,  1806,  1013.]    How  service  mnnt  be  made. 

The  ordor  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joint-stock  or  other  unin- 
corporated association  at  its  principal  office  or  place  of  business, 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  a 
person  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or. 
if  admittance  cannot  be  so  obtained,  nor  snch  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  d<»- 
positing  another  copy  thereof,  properly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  business,  or  to  him  at  his  place  of  residence,  m  the  post- 
office  at  the  place  where  he  resides,  or  where  said  office,  place 
of  business  or  residence  is  located,  or  upon  proof  being  made  by 
affidavit  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.  1853,  ch.  511.  Am'd  L.  1806,  ch.  5C2;  L.  1913,  ch.  230.  In 
tffect  Sept.    1,   1913. 
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i  4ST.  P«pera  to  be  filed  $  proof  of  vervlce. 

The  order,  and  the  papers  upon  which  it  was  jn^anted,  mast 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
the  sammons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
snant  to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

I  431^  [Am'd,  1879,  1884,  1899,  1909,  1918,  1914.]  Gasea  In 
-vrtailelft  aervice  of  smninoiiia  by  pabllcaton,  etc*,  may  be 
ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  associntion  consisting  of  seven  or  more^ 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  domestic  corporation,  where 
after  diligent  effort,  service  cannot  be  made  within  the  state 
upon  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
director  or  managing  agent;  or,  being  a  natural  person,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
unable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defendant,  being  a  resideut  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  b€K?n  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
specific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joiDt-atock  company,  and  is  authorized  by  law  of  the 
Btate,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  reauired  by  subdiyision  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act.  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing-  the 
service  of  the  summons  upon  such  person  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the 
defendant  in  the  action,  and  upon  a  verified  complaint  and  the 
same  proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections  four 
hundred  and  forty  to  four  hundred  and  forty-four  both  inclusivi*. 
apply  to  the  proceedings  in  like  manner  as  if  such  person  was  a 
defendant. 

Substitute  for  Co.  Proc.  S  135.  Am'd  by  I..  1879.  oh.  M2;  L-  1884,  ch. 
399;  L.  1899.  ch.  301;  L.  1909.  ch.  492;  L.  1913,  ch.  179;  I..  1914.  ru. 
34ti.  In  effect  Sept.  1,  1914. 

8  439.  [Am*d,  1879.]  Papera  npon  whlcli  order  for  publi- 
cation may  b«  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  8erv€?d. 
and  proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  the  ground 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev- 
enth of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
able, with  due  diligence,  to  make  personal  service  of  the  summoDs. 

See  Co.  Proc.,  |  135. 

S  440.  [Am'd,  1889,  1914.]  By  wbom  order  may  be  maile; 
contents  of  oraer. 

The  order  may  be  made  by  the  court  or  by  a  judge  thereof  or 
the  county  judge  of  the  county  where  the  action  is  triable.  '  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  be  made  by  publication  thereof 
in  two  newspapers,  designated  in  the  order  as  most  likely  to  give 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonable,  not  less  than  once  a  week  for  six  successive 
weeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office,  one  or  more  sets  of  copies  of  the  summons,  complaint  and 
order,  each  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  defendant,  at  a  place  specified  in  the  order,  or  a 
statement  that  the  court  or  judge  being  satisfied  by  the  affidavits 
upon  which  the  order  was  granted,  that  the  plaintiff  cannot,  with 
reasonable  diligence,  ascertain  a  place  or  places,  where  the  de- 
fendant would  probabljr  receive  matter  transmitted  through  the 
post-office,  dispenses  with  the  deposit  of  any  papers  therein. 
Am'd  by  L.   1889,  cb.  196;  L.   1914,  ch.  346,   in  effect  Sept.   1,   1914. 

f  441.  [Am*d,  1877,  1914.]  IVben  pabllcatlon  moat  1»e  com- 
menced $  ^when  ser^'lce  deenkcd  complete. 

The  first  publication  in  each  newspaper  designated  in  the  order, 
or  personal  service  upon  the  defendant  wnthout  the  State  in  lieu 
thereof,  must  be  made  within  three  months  after  the  order  is 
granted.  For  the  purpose  of  reckoning  the  time  within  which 
the  defendant  must  appear  or  answer,  service  by  publication  i. 
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complete   upon  the  day  of  the  last  publication,  pursuant  to  the 
order, 

Am*d  by  U  1877,  ch.   416,  and  U  1914,  ch.  346,     In  effect  Sept.  1.  1©14. 
i  442.    [AmMy  1877.]     Papera  to  be  filed j  notice  to  defend- 

"V^^here  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upoa  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  suoscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  form,  the  blanks  beinj? 
properly  filled  up,  must  be  subjoined  to,  and  published  with  the 
summons: 

See  post.    IS    1541.    1774. 

**  To  :     The  fore^oiuK  summons  is  served  upon  you, 

by    publication,  pursuant  to  an  order  of  "    (namins 

tbe   judire   and  his   official   title),    '*  dated    the  day 

of  »  18    ,  and  filed  with  the  complaint,  in  the 

office  of  tbe  clerk  of  at  ." 

S  44S.   iAm*d,  1877,  1914,  1916.]      Service  without  state. 

1.  Where  service  is  made  without  the  State  under  an  order 
for  publication  of  the  summons,  the  papers  specified  in  the  last 
section  must  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  required  by  the  last 
section,  except  that  the  words,  *'  without  the  State  of  New  York  ", 
must  be  substituted  for  the  words,  **  by  publication  ". 

2.  In  all  cases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-office. 

3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without  an 
order,  upon  a  defendant  without  the  state  in  the  same  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
tbereof  is  filed. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  person  making  it  is  a 
resident  or  citizen  of  the  state  of  New  York,  or  a  sheriff,  or 
under  sheriff,  deputy  sheriff,  constable  of  the  county  or  other 
political  subdivision  in  which  the  service  is  made,  or  an  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledgments 
of  deeds  to  be  recorded  in  this  state,  an  attorney  and  counsellor 
at  law  duly  qualified  to  practice  in  the  state  where  such  service 
is  made  (h-  by  a  United  States  marshal. 

When  such  affidavit  is  made  by  a  resident  or  citizen  of  the 
state  of  New  York,  his  place  of  residence,  and  street  number, 
if  any,  shall  be  stated  therein.  The  affidavit  of  service  made 
without  the  state  shall  contain  the  official  designation  of  the 
person  making  it  and  shall  have  annexed  thereto  a  certificate  of 
the  proper  official  showing  that  the  person  before  whom  the 
affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath«  qualified  to  act. 

m'd  by  U  1916,    ch.  430,  in  effect  Sept.  1.  1816. 
85 


d  by  Google 


n 


> 


§  §  444-45  SERVICE  OF  SUMMONS.  c.  5, 1. 1,  a.  2 

G.  A  judgment  shall  be  coDclusive  upon  a  defendant  on  whom 
the  Riiminons  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  upon  him 
were  made  within  the  state. 

AmM  by  L.  1877,  ch.  416.  and  U  1914,  ch.  346,  tai  effect  Sept.   1.  1914. 

I  444.  Proof  of  serrlce. 

Proof  of  the  publication  of  the  summons  and  notice  mast  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  reauired  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  roust  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.  Proc.,  I  138.  subd.  3. 

S  445.  [Am'd,  1877,  1914.]  Defendant  wben  allowed  to 
defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prci^cribed  in  this  article,  in  any  other  manner  than  personally 
without  the  state,  and  the  defendant  so  served  does  not  appear; 
he  or  his  representatives,  on  application  and  sufficient  cause 
shown,  at  anjr  time  before  final  judgment,  must  l»e  allowed  to 
del  end  the  action;  and,  except  in  an  action  for  divorce,  or  whereiu 
the  contrary  is  expressly  prescribed  by  law,  such  defendant,  or 
his  representatives,  must,  in  like  manner,  upon  good  cause  shown, 
und  upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  defence 
is  successful,  and  the  judgment,  or  any  part  thereof,  has  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupon 
be  compelled,  as  the  court  directs;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contained 
in  the  judgment,  or  by  virtue  of  an  execution  issued  npon  the 
same,  shall  not  be  affected  thereby. 

Id.,  part  of  I  135  See  &  1657,  etibd.  1.  Am'd  by  L.  1877,  ch.  416,  and  L. 
1914,  ctu  346.   in  effect  Sopt.    1,    1914. 
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TITIiB  n. 
Partiea  to  an  aetioiu 

AxUOm  1.  Parties  generallj. 

2.  ParllM  WTerally  liable. 

&  Parties  prosecuting  and  defendlnf  at  poor  peitodt. 

4.  Infant  ylalnttfto  and  dafeadantn. 

ARTICIiB  FIRST, 

Parties  generally. 

fla«.  446.  Who  maj  be  Joined  aa  plalntlfla. 

447.  Id.;  as  defendants. 

448.  Parties  united  In  Interest,  when  to  be  Joined;  wban  one  or  more 

maj  sue  or  defend  for  tbe  wbole. 

449.  Partr  In  Interest  to  sue.    Trustee,  etc.,  may  sne  alone. 
4fiQ.  When  married  woman  Is  a  party. 

4B1.  When  defendant  or  his  name  is  unknown. 

dOX  When  court  to  decide  eontnoTersj  or  to  order  ntlier  parties  to  be 

brontfht  In. 
468.  Supplemental  aummons. 

I  446.  W1»o  may  be  Joined  mm  pLalntilla. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  mapr  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Osk  Pne.,  i  117. 

f  44r.  [Am'd,  1901,   1911.]    Idomi  mm  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  In  this  act.  In  any  action  brought  affect- 
ing  real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  tlie  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  pivil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  against  whose  estate  there 
is  an  unpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  Intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  If  so  where;  and  If  not  administered, 
Fuch  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York*  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

Id.,  part  of  I  118;  X^  1901.  ch.  60S;  L.  ISll.  ch.  34,  In  effect  Sept.  I,  1911. 

I  448.  Pmrtles  nalted  ^n  Intereat.  when  to  be  Joined  i 
vrkca    one    or    more  rMmy  »*ie  or  defend  for  the  ivhole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  Interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
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expressly  prescribed  in  this  act.  Bat  if  the  consent  of  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gren- 
eral  interest  of  many  persons;  or  where  the  persons,  who  mifrht 
be  made  parties,  are  very  numerous,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,   i   119.   am'd. 

»  449.  [Am'cl,  1877.1  Party  In  Intereat  to  sue.  Tniatee, 
etc.,   may  sue   aloue. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
fn  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorised  by  statute, 
may  sue,  without  joining  with  him  the  ijerson  for  whose  benefit 
the  action  is  pro.secuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 

Id.,  part  of  i  111,  and  all  of  f  113. 

9  450.   [Am'd,     1877,   1979,    1890,     1900.]       Wben     married  ! 

woman   Is    a   party. 

In  an  action  or  special  proceeding  a  married  woman  appears,         i 
prosecutes  or  defends  alone  or  joined   with  other  parties  as  if 
she  was  single.     It  is  not  necessary  or  proper  to  join  her  husband         I 
with  her  fl-;  a  party  in  any  action  or  special  proceeding  affecting         I 
her  separate  property.     The  husband  is  not  a  necessary  or  proper         I 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.     The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1890.  cb.  248.  Am*d  by  L.  1909,  ch.  65.  Also  partly  re|>ealed  by 
L.  1909,  ch.  19.  See  Consolidated  Laws.  tit.  Domestic  Relations  Law,  |  51. 
Bee  note  41  of  notes  of  Board  of  Statutory  Conaolidation  at  end  of  code. 

I  461.  [Am'd,  1879.1  IVlien  defendant  or  hU  name  1«  nn« 
known. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  b^  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and^  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  iusertio|;i  of  the  true  naini-, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  deslgna- 
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tioD  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  mime. 

SabsUtnte  for  Co.   Proc.,   {  175,  and  portion  of  f  185. 

I  452.  (Am'dy  1901.]  When  court  to  decide  oontroTersy* 
or  to  order  other  parties  to  be  broasl&t  in. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  predudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  reial  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc.,  part  of  i  122,  am'd;  L-  1801,  ch.  512.    In  effect  flept.  1,  IBOl. 

I  453.   (Am'd,   1877.]    Supplemental   siiminons. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  hmi,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tnereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
originai  summons,  applies  to  such  a  supplemental  summons. 
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8§  464-^7  PARTIES  SEVERALLY  LIABLE,      c.  5.  t.  2,  a.  2 

ABTICI.B  SBCOND, 

Farties  BeveraUy  UMe, 

8ec.  454.  Wben  penons  liable  for  the  same  deman<J  naaj  be  aae^  tofertbar. 
4B0.  DefeDdant  so  aued  may  spply  for  aoy  relief. 
466.  Pioceedlnge  in   sctton  against  defendanUi  seTerally  liable. 
4B7.  AppilcatloQ  of  tbU  arti^e  to  defendanU  Mntljr  lUbU. 

9  454.  CAm*d,  1877.]  When  personn  liable  for  the  smaae 
demand  may  be  sued  tosetber. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
Instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrumenc, 
or  b^  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  tlie 
same  action,  at  the  option  of  the  plaintiff. 
Ck>.    Proc.,    {    120.    See   {   1204,   post.. 

I  466.  Defendant  ao  aned  naay  apply  for  any  roileff. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  Would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 
L.  1841.  cb.  282,  9  1  (4  Bdm.  457). 

I  460.  ProceediBflTM  in  action  aarainat  defendaata  ■•▼•re- 
ally liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  Ib 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  indg- 
ment  against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff^s  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 

Substitute   for   Co.   Proc.,    9   136,   subd.    2  and   8. 

i  467.  Application  of  tbia  article  to  defendanta  JoiiatlT 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec* 
tion  of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276,  9  2  (4  Edm.  463),   and  U  1836,  ch.  212.  9  1  <4 
466). 
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c  5.  t  2,  a.  3  POOR  PARTIES.  §§  468-63 

ARTIOIiB  THIRD. 

Partiet  pro$eeviing  and  defending  as  poor  persans. 

Bee.  458.  Wbo  maj  petltloa  for  leaTB  to  pirosecvto  «i  a  poos  poiMB. 
469.  OontCDta  of  potlUon. 
401).  Wtaen  and  how  leave  granted. 

461.  Not  liable  for  coats  and  fees. 

462.  When   leave  may   be   annulled.  < 

465.  When  defendant  may  petition  to  defend  as  a  poor  person.  ' 
464.  Contents  of  petition. 

466.  Proceediofft  thereon. 

466.  Appeal,  when  party  prosecates  or  defends  as  a  poor  person. 

467.  Oosts  in  fator  of  petitioner. 

f  408.  [Am'd»  1891.]  IW^bo  ma,y  petition  for  leave  to 
■rroseciite  as  a  poor  person. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability 
to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  ]^)etition  to  the  court  in  which  the  action -is 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leare  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 

S  R.  8.  444,  f  1   (2  Edm.  4«a);  L.  1S91,  eh.  170. 

I  408.  [Am'd,  1891.]    Contentu  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  yerified  by  the  applicant's  affidayit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 
Id..   I  2:   L.   1891.   ch.   170.    See  {  469. 

I   460.  When  and  hour  lea-re  granted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  theTein  without  compensation. 

l^,  I  «. 

1  4ei.  Not  liable  for  costs  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fc^es  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

2  B.  8w  446,   i  4. 

I  4BSL  liri&en  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 

"-  •  ••  .1 
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i  468.  When  deffeiid»at  may  yetition  to  defend  n«  m,  poor 
peraon.  • 

A  defendant  In  an  action  invoWing  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  hare  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

§  464.  Contents  off  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  405.  Proeeedlnffs  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceeamgs  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

5  466.  Appeal  nvhen  party  proseontes  or  defends  as  m 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

I  467.  Costa  in  favor  off  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  ( r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
.collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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c  6.  t.  2.  a.  4  INFANT  PABTIES.  g§  468-72 

ARTIOIiB   FOURTH. 

Infant  pUtintiffa  and  defendant$, 

■•e.  4fl8.  RJght  of  Infant  to  bring  action. 

4e».  Onnrdlan  for  Infant  pUlntlfl  moat  be  appointed. 
4T0.  Application  therefor. 

471.  Application  for  appointment  of  gnardlan  for  Infant  defendant. 

472.  Qnardlan.  how  appointed.     Clerk,  when  to  act. 

473.  Onardian  fOr  absent  Infant  defendant. 

474.  Qnardlan  not  to  receire  property  until  secnrlty  glren. 
470.  Security. 

47C.  Laat  two  eectiona  not  to  apply  to  general  guardian. 
477.  UabUlty  of  defendant's  guardian  for  coats. 

i  499^  Rislit  Of  Infant  to  brins  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

i  46l».  [Am'dy  1881.]  Guardian  for  infant  plaintiff  mn«t  bo 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  he 
reqwnsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1881;  not  api^lcable  to  actions  or  proceedings  cam- 
menced  prior  to  such  date;  Ia  IWl,  ch.  170.     See    {  8249. 

I  4TO.  Applleation  tberefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  18  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
most  he  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or.  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc..  f  lie,  subd.  1. 

I  4n.  [Am'd,  1879.]  Application  for  appointment  of  snar- 
dlan  for  infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  4TS.  (Am*d,  1879.1  Onardian,  bow  appointed.  Cleric, 
when  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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cf  :hc  county  whore  the  action  Is  triable,  may  appoint  a  kuat- 
ilinn  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
picascribed  in  this  article.  The  clerk  must  act  in  that  cnpacity  for 
an  infant  defendant  where  tue  court  r?  the  judge  apt>oint8  hlai. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  Kuardiau 
.  :1  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.  Proc.,  §  116;  2  B.  &  440,  S  4-     See  {  1586. 

§  478.  [Am*d,  1889.]  Guardian  for  absent  infant  dafend- 
ant. 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  nbnent  therefpom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  nd  litem,  unless  he,  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian BO  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Go.  Proc.,  part  of  {  116;  L.  1889,  ch.  494. 

9  474.  Guardian  not  to  receive  proper tjr  until  ae^urlty 
ffiven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  directioil  of  the  court. 

Co.  Proc.,  S  420,  am'd. 

§  475.   Secnrity. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  hS 
the  judge  directs,  not  less  than  twice  the  sura,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardica  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  Its  own 
motion. 

2  B.  8.  446,  fi  6  (2  Bdm.  468). 

i  470.  L.aat  two  aeotions  not  to  applr  to  vcnoral 
guardian* 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prMcribed  in  this  article;  but  the  court  may,  at  any  time,  r^nlre 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infantf  under  a  judgment  or  order  in  the  action. 
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1  477.  LiimbiUtr  of  defendant's  ffuardinn  for  coat*. 

A  person  appointed  ^ardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  .therewith  bjr  the  order  of 
the  court,  for  personal  mlscondQCt. 

2  B.  &  447.  I  12  (2  Bdm.  466). 

I  477-a.  [Added,  19ie.l  Appointment  of  mavdlAns  ftd 
litem  and  apeeial  vuardiane  by  anpreme  conrt  witboiat 
appUeation. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or 
special  guardian  for  an  infant  or  an  incompetent  person,  at 
any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
court  necessary  for  the  proper  protection  of  the  rights  and 
interests  of  such  infant  or  incompetent  person  and  fix  the  fees 
and  compensation  of  such  guardians,  except  when  it  is  otherwise 
expressly  provided  by  law. 
Added  liy  U  1916,    ch.  440,    In  effect  Sept.  1,  1916. 
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CHAPTER  VL 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE   I— Tli«  OoBM«atl?«  PtoadlBfa  Ib  ah  AMIob. 
TITLE  II.-Pr*Ttitoai  QeHeralljr  Applicable  to  Pleadlari. 

TITLE  I. 

The  consecutive  pleadings  in  an  action. 

Articto  1.  OompUlnt. 
2.  Demarrer. 
8.  Answer. 
4.  Reply. 

ARTIOI«B  FIRST. 

Complaint. 

Bee.  478.  Fint  pleading  to  be  complaint. 

470.  Copy    complaint,    wben   to   be   serred. 

480.  Conaeqnence  of  failure. 

481.  Complaint;   wbat   to   contain. 

482.  Wben  interlocutory  and  final  judgment  may  be  demanded. 
4^S.  Causes   oi   action   lo   t^   separately   stated. 

484.  Wbat  causes  of  action  may  be  joined  in  tbe  same  complaint. 
485-486.  [Stricken  out.  J 

9  478.  FIrat  pleading  to  be  oomplalnt. 

The  first  pleading,  on  the  part  of  the  plaintiCE,  is  the  complaint 
Oo.   Proc.,    i   141. 

9  479.  [Ana'd,  1877.]    Copy  complaint,  wlten  to  be  nerrcd. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time  | 
within  twenty  days  after  the  service  of  the  summons  Is  com-  i 
plete,  serve  upon  the  plaintiffs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upoD 
him,  as  attorney  for  a  defendant,  he  appears  for  anotner  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action.  j 

Substitute  for  part  of  |  180,  €o.  Proc.    See  post.  I  SM.    8es  il  41ft,  422. 

S  480.  Conaequenee  of  failure. 

If  the  plaintifiTs  attorney  fails  to  serve  a  copy  of  the  complalBt, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the 
coort  for  a  dismissal  of  the  complaint. 

S  481.    [Am'd,   190'l,   lfM)S.]    Complaint  |  wbat  to  contain. 

The  complaint  must  contnin: 

1.  The  title  of  the  action,  si>ecif>rMff  the  name  ot  the  court  in 
rhich  It  IS  brought;  if  it  is  b"n*:;ii   m  the  supreme  couit.  tb* 
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name  of  the  county,  which  the  plaititiff  defiignates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plamtiff 
and  defendant. 

2.  [Am'd,  1904,  184NS.]  A  plain  and  concise  statement  of  the 
facts  constitnting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
bimself  entitled. 

0>.  Proe.,  S  142,  am'd;  U  1904,  ch.  600;  U  180»,  cb.  481.    la  •ffoct  Ifsy  16^ 


i  482.  [Am'd,  187T.]  When  interlocutory  and  flnnl  Jnd«- 
memt  mnmY  h^  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  ilaiatifr 
may,  in  a  proper  case,  demand  au  interlocutory  judgmeat,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

9  4118.  Canseii  of  notion  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  aation  mast 
b«  separate  and  numbered. 
Wtmm  e».  Pme.,  i  MT.  aai'd. 

I  484.  [Am*d,  187T,  1900,  1006,  lOOT,  lOOO.l  W^hat  eanseii 
of  action  may  be  Joined  in  tbe  anme  contplaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recorer  as  follows: 

1.  Tpon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
re  rsation  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  1496.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.  •  (See  |  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded withitt  one  of  the  foregoing  subdivisions  of  this  section. 
(See  i  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoinj? 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other:  and,  except  as  otherwise  prescribed  by  law.  that  thoy 
affect  all  the  parties  to  the  action:  and  It  must  apnea r  npon  the 
face  of  the  complaint,  that  they  do  not  require  dififerent  places 
of  triaL 

8rb«ititate  for  part  of  I  1G7.  Co.  Proc.  L.  1900.  ch.  590;  L.  1906,  ch.  29; 
L.  1907.  ch.  26:  L.  1909.  ch.  6S.  See  note  42  of  notes  of  Board  of  Stat^ 
atorr  ronnolldatlon  at  end  of  code. 

5  485.     [Stricken  out  In  1877.1 

I  480.    [Stricken  out  in  1877.]  ^         . 
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▲RTICI«B)  SBCONO. 

Demurrer. 

^^^  IS?*  DefAodwit  orost  d«niir  or  annrer* 
488.  When  be  maj  demur. 
4tslf.  I  Stricken   ouv.j 

490.  Demurrer  to  complaint  muat  apectfy  crounds  of  objection. 

491.  [Stricken   out.] 

492.  Demurrer  to  all  or  part  of  the  oomfOalnt;  demnrrer  to  part,  aad 

anawer  to  part, 
dn.  Detendant  may  demur  to  replj. 
494.  When  plalntUf  may  demur  n>  answer. 

496.  Demunei-  to  couuterclaim,   wtien  aeiendant  demands  an  afflnnatlT* 
judgment. 

496.  Demurrer    to   counterclaim    must    specify   grounds  of   olijection. 

497.  Amendments  in  certain  cases  after  decision  of  demazrer. 

498.  When  objection  may  be  ta1-en  by  answer. 
490.  Objection;    when  deemed   waiveo. 

S  487.  Defendant  mnat  dentnr  or  ansurer. 
The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 
€o.  Proc,  part  of  9  141. 

9  488.   [Am'd,  1877.]    IVhen  he  may  denswr. 

The  defendant  may  demur  to  the  dompUint*  wkere  en*  or 
more  of  the  following  objections  therato  app^^r  upon  the  Xaoe 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  i;s  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  coiutti* 
tute  a  cause  of  action. 

U.,  i  144.  am*d  br  adding  sobd.  5. 

5  48».  [Stricken  out  in  1877J 

9  480.  [Am'd,  1877.]  Demurrer  to  complaint  mast  speetfr 
ffronnds  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint: otherwise  It  may  be  disregarded.  An  objection,  taken 
under  subdivision  first  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
guage of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 
First  sentence  Ck>.   Proc.,  part  of  9  li5. 

9  401.   [Stricken  out  in  187T.] 

9  488.  Demnrrer  to  all  or  part  off  the  complaint i  dcmvrror 
to  part,  and  anawer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  latter  caae, 
he  may  answer  the  causes  of  net  ion  not  d'^murred.  to. 
go.  Proc.,  9  14B.  2d  sentence,  consolidated  with  Id.,  |  ISt, 


d  by  Google 


c.  6, 1. 1.  a.  8  DEMURRER.  §g  493-98 

ft  -493.  Defendiiiat  nuty  demur  to  reply. 

The  defendant  may  also  demnr  to  the  reply,  or  to  a  separate 
trmverse  to,  or  aroidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  irround  that  it  is  insufficient  in  law,  upon  the 
fnvo  thoroof. 

flnteUtnte  for  Oo.   Proc.,  f  166. 

i  484.  l¥l&eia  plAlntilt  may  demiar  to  answer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist 
inj?  of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

Id..   9art  of  f  168. 

§  495.  [Am*d,  1877.]  Demarrer  to  coanterelaim,  ^ivhen  de« 
feadant  demands  an  affirmative  Judsment. 

The  plaintiff  may  ab^  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgmeiit,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  co'interclaim : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof, 

2.  Vhat  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  '^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

S496.  [Am'd,  1877.]  Demurrer  to  eoanterclaim  mast 
specify  sroands  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

I  497.  [Ank'd,  1877.]  Amendments  in  certain  cases  after, 
decision  of  demnrrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  r -e  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 
Ob.  Proe.,  psrt  of  f  172. 

I  4116.  [Am»d»  1877.]  l¥hen  objection  may  be  taken  by 
ansurer. 

Where  any  of  the  matters  enumerated  In  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 
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9  480.  Objection  I  ^vrheii  deemed  ^vraiTed. 

If  such  an  objection  is  not  taken,  either  by  demnrrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 

?laint  does  not  state  facts  sufilcient  to  confititate  a  cause  of 
ction. 

Go.  Ptoc.,  i  148. 
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ARTI01.E:  THIRD. 

Answer. 

f«t.  MOl  Answer;  what  to  contain. 
601.  Counterclaim  defined. 

SQ8.  Riilee  respecting  the  allowance  of  coonterclatme. 
BOft.  Jadgnmit,  when  demand  and  counterclaim  are  eqnal  or  oneqaaL 
60i.  Id.;  for  affirmative  relief. 
608^  Ooonterclalm,  when  defendant  la  aned  In  a  repreaentatlre  capacltj. 

506.  Id.;  when  plaintiff  la  an  executor  or  adminlatrator. 

507.  Defendant   maj  Inteipoae  sereral  defences  or   couoterclalmi;    rale* 

relating  thereto. 
606.  Partial  defences. 
500.  When  defendant  to  demand  afllmatlTe  Judgment. 

610.  rstricken  oat.] 

611.  when  pleadings  admit  part  of  plaintiff's  claim  to  be  Just,   action 

may  be  severed,  etc. 

612.  Judgment,    where    counterclaim    only    Is    interposed    for    less    than 

pialtttura  claim. 
51S.  Dilatory  defences  to  be  Teiiiled. 

§  BOO.  [Am'd,  1877,  IIMM,  1905.)    Answeri  wbat  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  d»'fendant,  or  of  any  Isnowl- 
edge  or  information  thereof  snflioient  to  form  a  belief. 

2.  [Ans'd,  iiMKi,  itio6.]  A  Statement  of  anj*  new  matter  con* 
stitotini?  a  defense  or  counter-claim,  in  ordinary  and  conciso 
langaage  without  repartition. 

Co.  Proc..  i  149.  See  S  ^22.  L.  1904,  ch.  600;  U  1906,  eh.  4S1.  In  effect 
May  16.  1906. 

i  601.  [Am'd,  1877.]     Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con* 
tract,  existing  at  the  commencement  of  the  action. 

Sabttltnte  for  first  part  of  Co.  Proc,  |  160. 

S  602.  [Am*d,  1877.]  Rnlen  renpectinv  tl&e  allowance  of 
eonaterclaima. 

Bot  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  d  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
rounterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  >party,  or  the  assignee,  while 
the  eontract  belonged  to  him. 

2.  If  the  action  is  u\h)u  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  thi>  plaintiff  after  it  be- 
came due,  a  demand,  existing  againnt  a  person  who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintifiTs  demand,  if  it  might  hare 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  If  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintiff 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  tlie  plaintiff's  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficiaUy  in- 
terested. 

P6uod«d  upon  2  R.  S.  8B4,  |  18,  subds.  S,  9  and  10,  and  ptrt  of  sabO.  I 

1508.  [Am'd«  1877.]  Judmnent,  wl&en  deaiaad  and  coiib- 
terclalm  are  eaaal  or  nneaaal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,   H  21,   22  (2  Edm.  367). 

{504.  Id.  I  for  aflllrmatiTe  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  aflSrmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc.,  last  claue  of.  |  968. 

f  605.  Goaaterolaim,  vrben  defendant  is  saed  in  a  repre- 
sentative eapacitr* 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counter  Maim,  a  demand  belonging  to  the  decedent,  or 
other  person  whrm  he  represents,  where  the  person  so  repre- 
sented would  hrt'e  been  entitled  to  set  forth  the  same,  in  an 
action  against  Hm. 

2  R.  s.  SK^,  r  2Fk 

{500.  Id.',  wlien  plaintiff  Is  an  execntor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution car.  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  it>  an  action  ftgalaat  the  ex- 
ecntor or  administrator. 
UL.  if  2?  arw!  24.    Bee  i  1825. 
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C6,t.ta.8  COUNTERCLAIM.  §§  50r-l« 

i  &OT.  (Ata*d«  1870.]  Deffenttnnt  may  Intcrpont*  several 
defences  or  eonnterclaiiuii;  ralea  relatlnar  thirreto. 

A  defendant  may  set  fonh,  in  his  answer,  a^  many  defences 
or  couDterclaima,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  caase  of  action  which  it  is  intended  to 
answer. 
0».  Proe.,  part  of  |  150,  am'd, 

I  606.  [Am'd,  1877.]    Partial  defenee*. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o?  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  .t  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  cr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

See  poitt.  §  696. 

I  S09.  [Ati^'d,  1877.]  "Wlieift  defendant  to  demand  alllrma- 
tfve  Jndvment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
Judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

§  510.  [Stricken  out  in  1877.] 

i  Sll.  [Am'd,  1879.]  Wben  pleadings  admit  part  of 
plalatilTa  elalnt  to  be  Jnst,  aetlon  may  be  severed,  etc. 

Where  the  answr?  of  the  defendant^  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintifiTs  claim  to  be  just,  the  court, 
upon  the  plaintiiTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed ;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.  The  order  must  prescribe  the  time  and  manner  of  the 
plaintiff's  election.  If  the  plaintiff  elects  to  continue  the  action, 
his  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.  If 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
SolMAitiite  for  coocluding  paragraph  of  fi  244,  Co.  Proc. 

I  S12.  JndariaeMt,  fvbere  covnterclalnt  only  is  interposed 
f«r  leas  tbaa  plalntllTs  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
juditment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  doe^  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
claim amounting  to  lees  than  the  plaintiff's  claim,  the  plaintiff, 
npon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  Judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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%  518  ANSWER.  c.  6,  t.  1.  a.  8 

answer.    The  admission  must  be  muUe  a  part  of  the  jadgment- 
poll. 
Co.  Proc.,  part' of  t  246,  mm'<L 

I  513.  Dllatorjr  defences  to  be  verlHed. 

A  defence  which  does  not  inyolve  the  merits  of  the  hctlon,  shall 
not  bp  pleaded,  unless  it  is  verified  as  prescribed  an  title  secoiMl 
of  this  chapter. 

From  2  R.  S.  862,  i  7  (2  Bdm.  364). 
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c  0, 1. 1,  a.  4  REPLY.  ^  514-17 

ARTici^s  rovmTH. 

Beply. 

Bve.  014.  Replr;    what   to   conUln. 

5iB.  JoofBOnt  Qpon  fmilortt  to  reply. 

610.  Caon  wbcro  tbo  court  may   require  a  reply. 

617.  Plalatlfl  may  Mt  fertli  MTeral  aTOidancea  in  itply. 

I  S14.  [Ain*d,  1877,  1904,  190S.J    Reply  |  whut  to  eontaln. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demnr,  may  reply  to  the  counterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Go.  Proc..  part  of  |  163.  Bee  f  022.  L.  1904,  cb.  000;  L.  1906,  eh.  481. 
U  effect  May  16.  1906. 

I  616.  Judtfm»nt  upon  failure  to  replr- 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  jnay  be  issued,  as  prescribed  in  chapter  eloTonth  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

id.,  f  154,  am'd.     See  poat,  i  1219. 

I  616.  CJtses  frhere  the  eovrt  m»y  require  m  replr* 

Where  an  answer  contains  new  matter,  constitntlnff  a  defence 
by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  de- 
fendant's application,  direct  the  plamtiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  T^roceedtnga  upon  f aUure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 


id.,  eoodndlBC  paragraph  of  |  16S. 

i  617.  CAui'd,  1877.]  Plaintiff  mmy  set  fortit  several 
UTeldauees  la  replr* 

A  reply  may  contain  two  or  more  distinct  ayoidances  of  the 
Mme  defence  or  counterclaim ;  but  they  must  be  separately  stated 
and  numbered. 
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g§  518-21        GENERAL  RULES  OF  PLEADING.  a  6^  1 8 

TITLHU. 

Provisions  generally  applicable  xo  pleadings. 

Sec.  518.  Application  and  effect  of  tbii  chapter. 
ftl9.  I*ii>H<llugB   to   be  liberally   censtnied. 

620.  Pleadlogi  to  be  subsctlbed;  within  what  time  to  be  serred. 

621.  When  defendant   to  aerre  copy  anawer  on  co*defeiidaDt. 

622.  Allegatton  not  denied;  wbeo  to  La  deemed  true. 

623.  when    pleading   muat  be  rerlfled;    and   when    Tertflcatlon    may  be 

omitted. 

624.  Form  and  conatrocCloQ  of  certain  aHecationt  and  denials  in  veiltal 

pleading. 

625.  Verillcation;  bow  and  by  whom  made. 

626.  B\>rm    of   afBdaflt   of   Tertflcatioo. 

627.  When  Tertflcatlon  may  be  oonflned  to  a  counterclaim. 

628.  liemedy  for  defective  ▼eriflcattoo,  or  want  of  Terlflcatlon. 

629.  When  defendant  not  ezcuaed  from  verifying  answer  to  charge  of 

frand. 

630.  Private  statute ;   how  pleaded. 

681.  Aecount;  Uow  pleaded.    BlU  o(  particular*. 

682.  Jndgment;  how  pleaded. 
688.  Condltlona  precedent;  how  pleaded. 
684.  Instrumer.t  for  payment  of  esooey;  lum 

686.  PleadlBss  In  libel  and  aUnder. 
638.  Pleading  mitigating  circnmatanceB,  In  action  for  a 

687.  Privoloua  pleadlnga;  how  disposed  of. 

688.  9hoTn  defeneee  to  be  atricken  oat. 
6B0.  Material   vartaneoa;    bow   provided  for. 

640.  Immaterial  variancea;  how  provided  for. 

641.  What  to  be  deemed  a  failure  of  proof. 

642.  Amendments   rl   coarse. 

648.  Amended  pleading  to  be  aerved;  anawer  thereto. 

644.  SanOamntml  iileadlDga. 

646.  BlotloQ  to  atrlke  out  Irrelevant,  etc.,  matter. 

646.  Indefinite    or    uncertain    allegations. 

547.  Motions'  for  ^gment  Qpon  pleadings. 

I  518.  Applt««tt«a  «ii4  effect  of  this  cliapter. 

This  chapter  prosoribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  whicL  the  sufScienc^  thereof  is  determined,  except 
where  special  provision  is  otherwiao  made  by  law. 

Subatltute    for   Co.    Pioc.,    {   140. 

§  B19.  Pleadlnara  to  be  llbertilly  constrwod. 

The  aUegationa  of  a  pleading  muat  be  liberally  conatmed,  with 
a  Tiew  to  subatastial  juatice  between  the  partiea. 

Go.   Proc..   I  150. 

I  B20.  Pleadlngra  to  be  ■nbncrlbedi  wltbln  what  ttaae  te 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsoquCit  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc..  |  156.    See  ante.  |  55. 

fi  B21.  [Am*d,  1884.]  IVhen  defendant  to  serve  eopF 
anavrer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  twe 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  hli 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  nnd  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendants,  so  to  be  affected  who  bate 
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p  «.  t  a  VERIFICATION.  §§  532-25 

Dot  duly  appeared  therein  by  attorney.    The  controversy  between 
the  defendanta  shall  not  delay  a  judgment,  to  which  the  plaintUI 
is  entitled,  unleaa  the  court  otherwise  directs. 
See  I  12(M»  pMt. 

I  622.  Allearatlon  not  denied;  ivhen  to  be  deen&ed  ttrne. 

Elach  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 
Go.   Proc.,  i  168;  L.  1884.   cb.  400.    Bee  if  500,  614. 

I  528.  IVben  plendinar  mvat  be  veriHedi  nnd  Trben  ▼erlH- 
eatlon  may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  answer  of  an  infiint  by  his  pruardinn 
ad  litem,  must  also  be  verified.  Hnt  the  verification  may  >>e 
emitted,  in  a  case  where  it  is  not  otherwise  specially  preseribi^l 
by  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
eontaineti  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  allet^fxl  therein. 

Id.,  part  of  I  156.  am'd.  See  tl  1757.  suM.  1;  1838. 


f  524.  Form  and  conatrnctlon  of  certain  allevatlona  and 
dentala  In  verified  pleadlngr. 

The  allegations  or  d.^nials  in  a  verified  pleading  must,  in 
form,  be  stated  to  be  made  by  the  party  pleading.  Unloss 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  hitving  been  made  upon 
the  knowledg:)  of  the  person  verifying  the  pleading.  An  allega- 
ti'^n  that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f'^r  the  s;  me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

I  52S.  Verification  I  bow  and  by  'wbont  made. 

The  Terification  must  be  made  by  the  affidavit  of  the  party. 
or,  if  there  are  two  or  more  parlies  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainted 
with  the  factrt,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  ofiicer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  oflacer,  in 
their  behalf,  is  the  ];)arty,  the  verification  may  be  made  by  any 
person  acanainted  with  the  facts. 

3.  [Am'd,  18T9.]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resldea,  or  if  the  latter  is  not  a  resident  of  the  State,  the  county 
whMV  he  has  his  office,  and  capable  of  making  the  aflSdavit;  or 
If  th«re  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  is 
within  that   county,   and   capable   of   making   the   affidavit;   oi 

""  Digitized  by  LjOOQ IC 


§§.  526-30         GENERAL  RUj.ES  OF  PLEADING.  c  6,  t.  S 

where  the  action  or  defence  is  founded  upon  a  written  instm- 
ment  for  the  payment  of  money  only,  whicii  is  in  the  poesession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegrations 
of  the  pleading  are  within  the  persona)  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Ck>.   Proc.,   f  167,  am'd. 

f  526.  Form  of  affidavit  of  ▼erlfleatloa. 

The  athdavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledpe  of  the  deponent  except  as  to 
the  matters  theriMn  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  It  is  made  by  a  i^erson,  other  than  the  party,  be  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 
Id.,   i  157. 

i  527.  "Wkeii  verification  may  be  conftaed  to  a  eoanter^ 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  ap 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidanc**, 
the  affidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

S  528.  Remedy  for  defective  verification,  or  ivant  of 
verlfloation. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  p'eading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verified 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

S  629.  When  defendant  not  excnsed  from  verifying 
ana^iver  to  chargre  of  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suflered  a 
judgment,  or  executed  a  conA^eyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person. 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  frand  whatever,  affecting  a  right  or  the  property  of  another, 

SnbstaDce  of  2  R.  S.  174.  9  41  (2  Edm.  181).  and  L.  1888.  cb.  14,  {  1 
(4   Rdm.    631). 

i  630.   [Am'd,   1877.]    Private  statntei  bow  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom. 
It  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
passage,  and  title,  or  in  some  other  manner  witn  conTeniMit 
certainty,  without  setting  forth  any  of  the  contents  thereof. 

Cte.   '•roc,,    I   168.    am'd. 
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c.  6,  t.  2         GENERAL  RULES  OF  PLEADING.        H  531-55 

I  SSI,  [Am'dy  lfM>4.]  Account,  Itow  pleaded.  Bill  of  par- 
tteulara. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  acconnt  therein  alleged;  but  in  that  case,  he  must 
delirer  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  rerified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
coant.  The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  where 
ihe  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delirered. 
Co.  Proc,  i  1B8,  am'd;  L.  1004,  ch.  600.    In  effect  Apcll  29,  1804. 

I  582.  Jadffmeiiti  liovr  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
li^  the  facts  conferring  jurisdiction. 
Id.,  i  161. 

i  883.  Cottdltfons  precedent  |  liovr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  pert  of  I  162. 

i  534.  Instrament  toT  payment  of  moneys  bow  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  inatrament  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
doe  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

M.,  pert  of  f  162.  em'd.    See  i  1017. 

t  63S.  Plendlaara  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander;  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification. 

M.,  f  164. 
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i  636.  [Am'd,  1877.]  Pleadlins  mltiflra«lii«  ctrcumstAAeoi 
in  action  for  a  frronv. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tifiTs  damages,  prove  facts  of  that  description. 

/S87.  [Am'dy  1879.]    FrlToloas  pleadlaarai  Itow  dUpoacd 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  ot 
the  court  for  judgment  thereupon,  and  judgment  may  be  ^iveo 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
takeq  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli* 
cation  pursuant  to  this  section. 

Go.   Proc.,   fi  247.     See  |  547. 

I  638.  Sham  defeacea  to  bo  atrtokott  oat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deema 
just. 

Id.,  t  152,  am'd. 

i  689.  Material  -variances}  how  provided  for* 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 

Id.,  i  169. 

f  640.  Immaterial  varlaneeai  how  prov^lded  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  accordin^r  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 
Id.,  !  170. 

I  641.  What  to  he  deemed  a  failure  of  proof. 

Where,  .however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
Its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 
Id  ,  i  171. 

I  342.  [Am'd,  1807.J    Amendmentn  of  eonrse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  ropiy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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ansMrerins  it  expires,  the  pleading  may  be  once  amended  by  the 
party*  of  coarse,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  botiee4»  th«  amended  pleading  may 
b*  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 
Go.  Proc.,  part  of  i  172,  remodelled;  !>.  1S07,  ch.  470.    In  effect  Sept.  1, 


f  IMS.  Amended  pleadtnflr  to  be  serred)  answer  thereto. 

T^here  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A.  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failore  to  demur  to,  or  answer  the  original  pleading. 

Id..  p*rt  of  I  ITS.  and  of  |  14C. 

i  «44.  [Allied*  1877.]  Supplemeatal  pleadlaffs. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
oif  the  action,  detennining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  foni\er  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
In  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  npon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.«  f  177,  am*d. 

f  1MB.  tAm*d,  1877.]  Motion  to  strike  oat  irrelevant,  ete., 
mAtter. 

IrreleTant,  redundant,  or  scandalous  matter,  contained  In  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
agi^rieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
he  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,  i  160,  am'd.    See  Rule  22. 

f  IMC.   [Am'd,  1877.]    Indefinite  or  aaoertain  alleir»tlona. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing; are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tbe 
pteading  to  be  made  definite  and  certain,  by  amendment. 
Id.,  part  of  I  1«0,  sBi'd.     See  Bnle  22. 

I  2M7.  [Added,  1908.]  Motions  lor  fadgment  upon  plead- 
impa. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  U  1908,  ch.  166.     In  effect  Sept.  1,  1908. 
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CHAPTER  VII. 

General  Provisional  Remedies  in  an  Action. 

TITLE      I. —  Arrest,   Pending  the  Action,  and  Prgceedings  Thereopon. 
TITLE     II. —  Injunction. 
TITLE   III.— Attachment  of  Property. 

TITLE    IV. —  Other     Proyiidonal   Remedies;     Oeoeral  and    MliKellaaeoaa  Pio- 
rlsioos. 

TITLE  I. 

Arrest,  pending  the  action,  and  proceedinja  thereupofu 

4rticle  1.  Gases  where  an  order  of  arrest  may  be  granted,  and  persons  liable 

to  arrest. 
2.  Granting,  executing,  and  vacating  or  mo<lifying  the  order  of  arrest. 
S.  Discharging  the  defendant  upon  nail  or  deposit;  JnstlflcatioD  of  tbe 

bail   and   dlspoHltion   of   the  deposit. 
4.  Charging  and  discharging  ball. 

ARTICLES    FIRST.* 

Ca^ee  where  an  order  of  arrest  may  be  granted,  at^d  persons 
liable   to  arrest. 

Sec.  548.  No  person  to  be  arrested   In  civil  proceedings,   without  a  statntory 

W[)rovl8ion.    Ne   exeat   abolished, 
hen  the  right  to  arrest  depends  upon  the  natnre  of  the  action. 
R50.  When  the  right  to  arrest  depends  partly  upon  extrinsic  facts. 
551.  Order,    when    and    where    granted;    when    of    right,    and    when  dis- 
cretionary. 
662.  Foreign  Judgment  not  to  affect  right  to  arrest. 

553.  Women   not   to   be  arrested,   ext-ept,    etc. 

554.  Idiot.    lunatic,    or    Infant    under    fourteen,    if    arrested,    to    be  dis- 

charged. 

555.  Person  sued  in  a  rq;iresentatlve  capacity,  not  to  be  arrested. 

f  648.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  |  23.1 

f  549.  [Ain*d,  1877  and  1886.1  IVhen  the  rlvht  to  mvrett 
depends  upon  the  nature  of  the  aetlon. 

A  defendant  may  be  arrested  in  an  action,  as  prescribed  in 
this  title,  where  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  \^Tongful  taking,  detention  or  conversion 
of  persona]  property;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  oflSce,  or  in  a  professional  employment;  fraud:  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaiot 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the   plaintiff   of   the    benefit   thereof;    or  to  recover  for 

•  See  Laws  1888,  ch.   672. 
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money  recerr^l,  or  to  pecorer  property  or  damages  for  the  con- 
Terslon  or  mbapplication  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  em- 
bezzled or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  co.unselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker^  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  board*  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same. 

4.  [Added,  1870j  am'd,  188tt.]  In  an  action  upon  contract. 
expreBB  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i.:  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  hia  property  with  intent 
to  defraud  his  creditor:^  or  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  imless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  is  not  a  bar 
to  p.  new  action  to  recover  upon  the  contract  only. 

On.  Prae..  {  170,  amM;  L.  1886,  ch.  672. 

§  S60.  [Am'd,  1877  and  188C.]  MTKen  the  rlffht  to  arrest 
dep«ad»  partly  npoa  extrinsic  facta. 

A  defendant  may  also  be  arrested  m  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  dangei 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual. 

flBtatttsto  tor  iMurt  of  §  179,  Co.  Proe. ;  L.  1886.  cb.  672. 

I  661.  [Am'd,  1877  and  188B.]  Order  wlien  and  wberc 
miat«d|  wlien  of  rtarht,  aad  vrhen  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
secoritv  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment 

L.  1886,  eb.  672. 

i  862.    Forelirn  Jvdinncnt  not  to  affect  rlgrbt  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  oi  value  of  the  property  obtained  therefaiys 
does  not  aifect  the  rinbt  of  the  plaintiff  to  arrest  the  defendant, 
aa  prescribed  in  this  titlew 

I  ^UKU  £Am*flr  1877.]  Womfia  not  to  b«  »rre«te«,  exe*»t» 
etis* 

A  woman  cannot  be  arrested,  as  prescribed  in  this  titles 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  seot«nce  of  Go.  Proc.,  t  179. 

I  654«  [Am'd»  1877.]  Idiot,  lunttttc,  or  Infant  nader  Coar- 
teen,  if  arrested,  to  be  dlscharared. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi* 
leged  person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  rcpre" 
sent  him,  for  the  purpose. 

I  S55.  Person  saed  In  a  represeatatlve  capadtr,  aat  ta 
be  arrested. 

A  person   prosecuted   In   a   representative  capacity,    as   heir. 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 
liodellsd  spm  2  B.  B.  848,  |  9  (2  Bdm.  8O0|. 
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ARTICI^B  SfiSCOND, 

Granting^  execuHng^  and  fxtoating  cr  modifying  the  order  of 

arreti. 

8m;  068.  Order  reqnlrad  for  trrtst;  how  graated. 

667.  Proof  Dccosiftry  to  procorfe  order. 

fiOa  Wben  order  maj  be  grmnted;  effect  of  comiOmint  inbeeqnontly  made. 
100.  Security,   apon  order  of  arrest  made  by  a  Sndge. 
560.  Id.;  upoo  order  of  arrest  granted  by  the  court. 

661.  Contents  of  the  order;  to  whom  directed;  wben  to  be  executed. 

662.  Ooplcj  of  papers  to  be  deUTorcd  to  defendant;  originals  to  be  fl] 
601.  An  Hit;  bow  mada. 

664.  General  prorlaion  as  to  prirllege  from  arrest;  discharge  of  prlyileged 

person. 

665.  PriTllege  of  ofBcert  of  courts. 

666.  Def  indant  arrested  to  bare  tweoty  days  to  answer. 

567.  When  applleatlon  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Bo./  and  to  whom  application  must  be  made;  opposing  it  by  new 

pr  ^f s. 
5::9-571.   [KepeaKd.] 
8T2.  Bapenedeas,  unless  defendant  in  ^barged  in  ozetutlan,  etc. 

f  B5«.  [Asa*d,  1877.]  Order  required  for  arrest;  bow 
vraated* 

An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 

Krescribed  in  section  five  hundred  and  fifty-one  of  this  act,  mnst 
e  obtaiued  from  a  judge  of  the  court  in  which  the  action  is 
brouirht,  or  from  any  county  jud^e. 
Co.  Proc..  I  180.    See  H  606, 688  aad  1948,  post. 

I  557.    [Am'd,  1879.]     Proof  necessary  to  proeurc  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  fiye 
hundred  and  forty-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cacse  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
iiTe  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
soffident  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,   i  181,   witb  modifications. 

I  5S8.  [A.in'dy  1879,  1886.]  'Witea  order  may  be  frraatedf 
effect   of  complaint   snbseanently   made. 

Subject  to  the  proyisiona  of  the  las',  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  t(>  accompany  the  sum- 
anons.  bat  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quired by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  In  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act. 

Id.,  i  188:  U  1886,  cli.  678. 
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S  5S9.  [Am'dy  1879.]  Security,  upon  order  or  arrest 
made  by  Judire. 

Except  where  the  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Co.  Proc.,  part  of  |  182. 

S  B60.    Id.)  upon  order  of  arrest  arranted  by  the  coart. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  it 
is  required,  its  torip,  and  the  security  to  be  given  thereupoiiv 
must  be  such  as  the  court  prescribes. 

Covers  case  of  a  ne  exeat. 

S  561.  [Am'd,  1877.]  Contents  of  tbe  order  |  to  wh«na 
directed}  vrben  to  be   executed. 

The  order  must  be  subscribed  by  the  plaintiffs  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Tho  plaintiff's  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  aiv 
rested  afterwards,  under  the  same  order. 

Oo.  Proc..  part  of  fi  188,  am'4.  Bee  |  680.    Bee  alM)  Bole  18. 

S  502.  [Ani'd,  1879.]  Copies  of  papers  to  be  delivered  to 
defendant;  orlgrlnala  to  be   filed. 

Tho  order  of  arrest,  or,  where  it  was  granted  by  the  comrt,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
Trio  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, it  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec- 
tion five  hundred  and  ninety  of  this  act. 

Id..  I  184.  ain*d  by  the  addition  of  the  last  eenteaoe.  Bee  |  SMI.  0m 
alao  Bole  4. 

S  C(63.    Arreatj  bovir  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  castody, 
until  discharged  by  law. 

Id.,  trst  clause  of   fi   185. 
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I  Se4.  [Am'd,  18d5.1  General  provision  au  to  prlvllearo 
CrosK   arre«t(  dlacharve  of  prlvUegred  person. 

This  title  does  not  abridge  or  affect  a  priTilege  from  arrest 
giren  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  th*»  court,  or  a 
judge  thereof;  or  by  the  countj  judge  of  a  county  whore  the 
arrest  was  made.  The  order  most  be  made,  upon  i^roof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  the  discharge:  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  reouire  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

U    1895.   ch.  946. 

I  565.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  $  24.] 

I  IM0.  Defendant  arrested  tt»  have  twenty  days  to  an- 
swer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
most  be  stayed  accordingly. 

Sobetltnted  for  part  of  Go.  Proc.,   |  183. 

f  567.  [Am'd,  1877.1  "When  applieatton  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff';  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  nlaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id- 

i  668.  (Am'd,  1877.1  How  and  to  vrliom  application  must 
be  nutde;  opposlnar  It  by  new  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  pajJers  upon  which  the  order  was  granted;  in 
which  case,  it  must  be  made  to  the  coui-t,  or,  if  the  order  was 
granted  >y  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  ludge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  now  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,  the  plaintiff  may  show  any  matter  in  avoidaace  thereof 
whicn  he  might*  show  upon  the  trial. 
SobflUtQte  for  Co.    Proc.,    I   206. 

I  5«».   [Repealed,  1877.] 

I  570.    [Repealed,  1877.] 

I  571.    [Repealed,  1877.] 

I  572.  [Am'd,  1877,  1882  nnd  1886.]  8«peraedea«,  vmleM 
defendant  la  charved  in  execution,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  nei^lects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action;  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  |  288.  am*d;  L.  1880,  ch.  072. 
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ARTIOLB  THIBD. 

Ditduargmg  the  dtfmdant  upon  bail  or  dtnoM;  puti/ietxHan  of 
the  baU  and  dupoHtion  of  the  aepoail. 

Sse.  87S.  Defendant  to  be  diMfaaifed  on  btll  #r  deposit. 

5T4.  Wben  defendant  may  eleet  to  gl^  ban,  eto.,  or  bend  for  libertleo. 

675.  UnderUklng  of  the  baU;  what  to  contain. 

fti<,  Bxamlnatlon  of  penoni  offered  at  ball. 

Sn.  Flllnf,  etc.,  of  import;  j^Ulntlft*  acceptance  or  rejection  of  balL 

sre.  Notice  of  jarladlctlOQ;  new  nndertaklng,   if  other  ball  la  glfen. 

B79.  QnalUlcatlona  of  ban. 

060.  Jvatlfleatton  of  ball. 

cm.  Allowaoce  of  baU. 

681.  Deposit  of  money  with  ■herlff. 

683.  Payment  of  deposit  Into  eoort  by  sheriff. 

584.  SiibstltutiUK    ball    for    deposit. 

686.  How  deposit  dispoMsd  aL 


688.  When  deposit  to  be  paid  to  a  third  person. 
nr.  OMriff.  when  liable  to  baU;  bis  dlscharn  frosa 
gffi.  Proceedlnas  on  indnnent  against  Shortlf: 
888.  Ball  UaUe  to  sheriff. 
580.  FUlns  papers  If  ball  not  glyen. 


UaMlttr. 


§678.    Defendant  to  be  dfacharved  on  ball  or  deposit. 

The  defendant,  at  anr  time  before  he  is  In  contempt,  wher» 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
•t  any  time  before  execution  against  hia  Derson,  most  he  dis- 
crharged  from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reas<mable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 
Oo.  Prse.,  I  168,  am'd.    Bee  post,  |  1706. 

}  6T4.  'Wlien  defendant  ntay  eleot  to  vlwe  ball,  etc,  or 
b«nd    foe   Ubortles, 

Where  the  defendant  is  actually  confined  In  the  jail,  by  tIp- 
toe  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  giye  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

I  6TB.    Vndertaklnv  of  tbe  ballf  nrhnt  to  eontaln. 

The  defendant  may  give  bail,  by  deliTering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  gnm ted  only  by  the  court, 
tiiat  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
dellTer  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  la  the  action. 
■■  ■     ■  I        "       '       '  ■...—  ■     ■       I      i—^^— — ^^p^—— ^^ 1 1      III 
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-*^  Word  ^*  tbe  "  omitted  by  error  In  engrosslngr 
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3.  In  any  other  case,  tliat  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Snbitltnte  for  Go.  Proc.,  |  X87, 

i  676.  [Am'd,  1879.?  Examination  of  persons  olfer«>^  a*- 
bnil* 

It  is  noc  necessary  that  the  undertaking  shouM  be  apMr«^ 
or  accompanied  with  an  afladavit  of  justification  of  the  baiL  Hvt 
the  officer,  taldng  the  acknowledgment  of  the  undertaking,  xdost, 
if  the  sheriff  so  reqivires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  ander- 
taking. 

From  2  B.  B.  380,  t  20  (2  Edm.  395). 

f  677.  [Am'd,  1870.1  Fillnflr,  etc.,  of  papers;  plaintiCa 
acceptance  or  rejection  of  bail. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Go.  Proc,  S  192,  am'd. 

f  678.  IVotice  of  Jnstiflcatlon ;  new  undertaking,  if  otiier 
bail  is  sivcn. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  speoifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  dc^fendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 675  of  this  act. 

Id.,  §  108,  am*d. 

i  670.    <lnalllioatlons  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Bach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  baiL 

Id.,  i  194,  am'd. 

H  680.    JnstiAcation  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  th« 
bail. 

Co.  Proc.,  (  196,  ui'd. 
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i  681.    AUovrance  of  bail. 

If  the  judge  finds  the  bail  snflSbient,  he  must  annex  the  exami- 
nation to   the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk.    The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,  i  196.  am'd.     See  post,  (  1706. 

i  688.  [Am'd,  1804.]     Deposit  of  motter  witb  sherlll. 

A  defendant,  or  other  person  arrested  or  attached  on  cItII 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giying  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
BO  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  cotfH:,  in  satisfaction  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  cyi  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  f  197,  am'd;  Ix  1904,  ch.  884.    In  effect  April  26,  1904. 

I  683,  PayBftent  of  deposit  Into  court  by  sl&erill. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  pajrment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 

id.,  f  198. 

I  584.    Svbstitutlnv  ball  fov  deposit.  ^ 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representatiTe,  and  it  must  be  refunded 
accordingly. 
Id.,  i  190,  am'd. 

I  688.    Ho-vr  deposit  disposed  o#. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section.  It  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  rppresentative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 
SnbstltiiCe  for  Co.  Proc.,  |  200. 
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i  68G.    IVhen  deposit  to  be  paid  to  a  tl&ird  person. 

At  any  time  before  the  deposit  is  paid  into  court,  tne  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  iu  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliyer  it  to  the  ofBcer  who  receives  the  de- 
posit,  who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  laat 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  hi« 
representative. 

«  687.  rAin*d,  1877.1  Sheriff,  when  liable  nm  bail)  his  Olo- 
charare  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
tho  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  5S3  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanct. 
of  tho  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proc,  I  201,  anfd. 

S  588.    Proceedinarii  on  Judsment  avainat  ■beriflP. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liabiliry 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  i  202. 

i  580.    Bail  liable  to  aberilT. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
ball  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 

Id.,  f  203. 

S  500.  rAm'd,  1870.1  Flliair  papers  If  bail  not  vtven. 
Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

See  H  661,  682.     8m  alK>  Bnle  4. 
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ARTICLB  FOURTH. 

Charging  and  discharging  haik 

See.  501.  When  defendant  may  be  surreDdered. 

002.  How  Borrender  to  be  made;  exoneration  of  ball  therenpoii. 

008.  Ball  may  arrest  defendant. 

0O4.  Yolantary  surrender;   exoneration  of  ball  tberenpon. 

606.  RigbU.  etc.,  of  sheriff  who  la  Uable  as  bail. 

00<(.  Ball;  how  proceeded   against. 

50T.  Ortain  executions  necessary  before  action  against  hall. 

BOO.  T>Qt7  of  sheriff  on  snch  exeentlous. 

000.  Defences  in  action  against  ball. 

aOO.  Relief  of  ball  where  principal  la  imprisoned  on  criminal  charge. 

001.  Ball  exonerated  by  death,  etc. 

}  381.    'W'lieii  defendant  may  be  surrendered. 

ibceept  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  o^n  exoneration,  or  the  defendant  may 
surrender  himself  in  esoneratiou  of  the  bail,  before  the  expira- 
tion of  thj  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  be  made  to  the  sheriff  of  the  county,  where  the  de^ 
fendant  was  arrested. 

OOb  Proe..  9  188,  flist  and  laat  clanaes,  -  am'd. 

i  602.  HoitT  anrrender  to  be  madei  exoneration  of  ball 
thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  cnstody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
lirered  to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  boil,  made  upon  notice  to  the  plaintifirs  attorney, 
and  upon  production  of  the  sheriff's  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    part  of    I   188.    am'd. 

(  BOS.    [Ana'd,  1877.]     Ball  may  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selres  arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  emoower  another  i>erson  to 
do  so,  and  one  or  more  of  the  bail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them» 
for  that  purpose. 

U.,  I  189,  smU 

I  B&4.  Voluntary-  surrender  |  exoneration  of  ball  tbere- 
upon. 

Where  the  defendant  surrenders  himself  in  exoneration  of  his 
bait  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  ball. 
The  sheriff  mnst  detain  him  accordingly,  as  prescribed  in  sub- 
diTislon  eecond  of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex* 
oneration  of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act 

I  S85.  RlarhtM,  etc.,  of  sl&erill  who  U  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  baii; 
and  bail  given  by  him,  in  order  to  discharge  hinuself  Arom  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

(  696.  Bail  I  bo^iv  proceeded  avalnrt. 

In  case  of  failure  to  comply  with  the  uiidertaking,  tiie  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 
Co.  Proo.,  i  190. 

I  597.  Certain  ezecatloaa  aeeessary  before  aotioa 
aaralnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  |ind  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant  could  not  be  found  within  his  county; 

2  R.  8. 888. 1 31  (3  Edm.  897).  am*d. 

I  598.  Daty  of  ■beriff  oa  sacb  execatlons. 

The  sheriff  must  dilijrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id..  132. 
\  599.  Defences  la  action '  agralnst  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 
Id.,  i  88,  am'd. 
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I  600.  Relief  of  Vail  where  prl«olpal  la  latprleoned  on 
erla^sAl   elaarve. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  Ghai:ge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re> 
quires. 
L.  1815^  eh.  2n,  i  4  (4 1dm.  B54).  milMtltiite  for  Co.  Proo..  I  m 

I  OOl.  BaII  exonerated  by  death,  etc. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated  where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  le^al  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintifiTs  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 
Mlirttliite  for  )  B.  S.  an;, « 16  and  84.  and  Co.  PHNI.,  I  m. 
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TITLE  H. 

Injunction. 

Article  1.  Caies  where  an  lojunction  may  be  granted;  frantlnr  vtA  ■«  ilue  «( 
an  Injunction  order. 
2.  Becnrlty. 
8.  Vacating  or  modifying  an  Injunction  order, 

ARTICItS  FIR9T. 

Ccises  where  an  injunction  may  be  granted;  granting  and  gervice 
of  an  injunction  order. 

Bee.  W2.  Writ  of  Injunction  aboliehed,  and  order  anbetltuted. 

008.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  tte 

action. 
604.  Id.:  when  the  right  thereto  depends  upon  extrinalc  facts. 
006.  Kestrlctlona  upon  Injunction  to  restrain  State  officers. 

606.  By  whom  Injunction  granted  In  other  cases. 

607.  Proof  neceaaary  to  procure  Injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  reqalred.      InjUBCtloii  p^ff^Mg  an  ap> 

plication. 

610.  Order  must  recite  grounds;  serrice  of  order. 

I  «0:e.  -Writ  of  Injanctlon  albollahed,  and  order  owltostl- 
tiited. 

The  writ  of  injunction  has  been  abolished.     A  temporary  In- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Go.  Proc.,  |  218,  am'd. 

I  608.  lafmiotloiiy  -wben  tbe  rlariit  tiaereto  dopottda  mpoB 
tl&e  nature  of  tlie  notion. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  proyided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Go.   Proc,   i  219,   first  clause,   am'd. 

J  004.  [Am'd,  1877.]  Id.|  wben  tlie  rivlit  tbereto  depends 
tipon   extrinalc   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  ^nring 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Snbititnted  for  the  remainder  of  Co.  Proc.,  (  219. 
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ff  WIS.  [Am'd,  18U5.}  lieststotloiui  upon  Injunction  to 
rcatrnln  Stmte  olllcera. 

Where  a  doty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  "which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

li.  1886.  cb.  M6. 

i  006.  TAnft'd,  1918.]    By  ivlkom  Injunction  arranted  In  other 


Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  couuty  judge;  and 
where  It  Is  granted  by  a  judge.  It  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  frcMu  an  order  or 
judgment  denying  or  vacating  an  injunction. 

Co.  Pror..  part  of  |  218.  8m  if  1787,  1802,  1800.  Am'd.  L.  1918,  ch. 
112.     In  effect  Sept.  1,  1913. 

I  007.  [Ank'd^  1877.1  Prc»of  neccaaary  to  procure  In- 
Innetlon. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
Judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

Id.,  part  of  f  220,  am'd. 

I  608.  [Am'd,  1877.]  At  ^luit  time  tke  order  mttr  be 
irmnted. 

The  order  may  be  granted  to  accompany  the  summons,  or  ut 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  (  220. 

I  000.  "Wlien  notice  required  or  not  required.  Injunction 
pendlnar  An  nppllcatlon. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application.  • 

Id.,  it  221  and  223,  cansolldated. 

I  610.  Order  ntuut  recite  ffronnda;  aervlce  of  order* 

The  injunction  order  must  briefly  recite  the  grounds  for  the  In- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge* 
it  must  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
summons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  w^ith  the  copy  of  the 
order. 
Am  to  wrrlce  on  corpuratloos,  sec  ante^  |S  431  and  432.    See  <^^^^^H^  ^^ 
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ARTICUB  SBCOND. 

ikevrity. 

See.  611.  Securitj,  od  staying  proceedings  In  m  actWn.  before  tital. 
612.  Id.;  after  trial,  and  oefore  Judgment. 
61S.  Id.;   atter  judgment. 

614.  Money  deposited  may  be  paid  orer. 

615.  L'ndeilaklng    to   be   cancelled   thereupon. 

616.  Security     on    staying    proceedings    after    TenUet,    in  ejectment  oi 

dower. 

617.  Id.;  damagM  to  include  waste. 

618.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  In  other  esses. 

621.  Special  cases  excepted. 
9X2.  [Kepealed.j 

628.  Damages;  how  ascertained. 

624.  Dcmages  Bnntalned  by  a   third  person. 

626.  Action   en   the   undertaking. 

S  611.  Seovrtty,  on  ststyinv  proceedings  In  stn  aetf«M» 
before   trial. 

An  injunction  order  shall  not  be  granted^  to  stay  the  trial  of  on 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjolDed» 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 
2  B.  S.  188,  S  139  (2  Bdm.  196). 

(  612.    Id.  I  after  trial,  and  before  Jndsment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  suflicient  to  cover  the  sum  awarded  by  the  verdict,  report* 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
!«.,  8  140,  am'd. 

»     S  618.    [Am'd,  1877.]     Id.)  after  Jndvment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  reqni- 
sites  are  complied  with,  by  the  party  applying  th-retor: 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him.  into  the  court  in  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  muRt  also  give  an  undertaking,  with  snfiScient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  .in  the  under- 
tflkine. 

M.,  I  141. 
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I  •14i>  Mosey  deposited  mmx  be  paid  OTor. 

Money  paid  into  court  as  prescribed  in  the  laat  two  sections 
maj  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  givins  an  undertaking  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
S  B.  8.  188  (2  Mm.  18^.  |  148,  am'd. 

f  OlS.  VttdertJilKliisr  to  be  oAiaeelled  tberewpon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
fai  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

f  6ie.  Seearlty  on  staylnv  prooeedinsrs  nfter  Terdlot,  lo 
eJeetaieAt  or  do^wer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  uie  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative,  all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
M..  I  141^  amU 

f  <I1T.  Id. I  domages  to  Inelude  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
induae,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id.,  9  146.    Bee  9  «28,  poet. 

(  618.  Deposit  Biay  be  dlspe«sed  ivltb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

Id..  (  146,  am'd. 

9  619.  UndertAlclnv  and  deposit  |  iwben  dispensed  ^witb. 

The  foregoing  sections  of  this  nrticle  do  not  apply  i^  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  nctnal  fraud.  In  that  case,  the 
court  or  judge  granting  the  im'^'^ction  order  may  dispense  with 

Digitized  byLjOOQlC 


gg  eao-a5  ikjunctioh.  o.  7»  t.  s,  a.  s 

the  deposit  of  money,  or  the  execntton  of  an  nndertaUn^  except 
ftg  prescribed  in  the  next  section. 

S  R.  8. 188  (2  Kdm.  1«6),  S  147,  am*d. 

9  eso.  [Am'd,  187T.]    Se^mrlty  Itt  otber  oams. 

Where  special  proyision  is  not  otherwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undcrtalcing*  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc. .  the  flrat  lentenoe  of  1 322. 

(  621.  Special  casen  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  mnj 
special  statutory  provision,  whereby  security  upon  granting  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

I  022.  [Repealed,  1877.] 

I  623.  [Am'd,  1877.]     Dfiinair«Sf  how  •.■certakited. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  Inquiry,  or  othetwise,  as  the 
court  shall  direct;  and  the  decision  of  tne  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proo..  last  MotenoM  of  «  229  and  224,  and  part  of  1 149. 2  R.  8. 190. 

I  624.  Damaarea  aaatained  by  a  tlilvd  person. 

Where  the  defendant  enjoined  was  an  ofllcer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amouut  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  625.  Action  on  tbe  andertakinv. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court 
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ARTICLB  THIRD. 

Varating  or  modifying  an  {function  order* 

See.  tt6.  Appllcmtkm  to  Tscate  or  modify,  without  notice. 
63T.  Id.;   apOD   notice. 

488.  When  prior  motion  not  to  prejudice  enbeeqoent  ePPUcetlM. 
•20.  New  undertaking  may  be  required. 
880.  Verified  answer  to  baye  the  effect  only  of  an  affldaylt. 
<{31-684.  livepealed.J 

I  096.  [Ajn*d,  1886.]  ApplieAtioa  to  vaeAte  or  modlfr» 
WftltOBt  Motloe. 

Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoiued  may  apply,  upon  the  papers  upon  which  it  was 
granted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  Of  justice  who  granted  the  order,  or  who  held  the  term  of 
the  coart  where  it  was  granted;  or  to  a  term  of  the  appellate 
diviBion  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
prodacen  proof,  by  affidavit,  that,  by  reason  of  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
wiJl  be  exposed  to  great  injury,  by  the  delay  reouired  for  an 
application  upon  notice.  The  affidavit  must  be  nled  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintifiTs  attorney, 
before  that  order  takes  effect. 

L.   1805,    Ch.   MS. 

1627.  [Am*d,  1879.]    Id.|  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  tje  court,  •  t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vacating 
or  modifying  the  injunction  order.  Such  an  application  rjay  be 
founded  upon  the  papt^rs  upon  which  the  injunction  was  granted; 
or  upon jproof,  by  affidavit,  on  the  i^art  of  the  defendant;  or 
both.  Wnere  it  is  founded  upon  p.-oot  on  the  part  of  the  de- 
fendant, it  mav  be  opposed  by  new  pr>of,  by  affidavit,  on  the 
part  of  the  plamtiff,  tending  to  sustain  the  injunction. 

On.  Pnc,  if  SB  and  226»  ain*d.   See  |  680,  poet 

9  628.  "Wlten  prior  motion  not  to  prejudice  unbaeqnent 
appllentlon. 

llie  granting  or  denial  of  an  application,  made  as  prescribed 
»n  the  last  Be**tion,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  proof,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  gronnda, 
redted  therein. 
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S  029.  [Am*d»  1883  and   1884,]    Ne^  vnderUtlUnv  mar  ^ 
required. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  tha  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  najr  wfaere 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  tiie 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 
L.   1884.  cb.   401. 

I  630.  Verilled  ansirer  to  bave  tlie  effect  only  of  an  afl- 
davlt. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

9  681.  [Repealed,  1877.] 

S  682.  [Repealed,  1877.] 

I  688.  [Repealed,   1877.] 

I  684.  [Repealed,  ISH.] 
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TITLE  III. 

Attachment  of  property. 

Artiel*  1.  Obms  wbere  a  warrant  of  attaebmeiit  may  be  granted;  and  pr»* 

ceedlngs  upon  frantlBg  the  same. 
i.  SKCCutiBff  the  warrant,   pending  the  acttea. 
8.  Vacatlnc  or  modifying  the  warrant;  dlacbarglng  tbe  attachment. 
4.  Regnlatlona  wbere   there  are  two  or  more  warrante  lUP^lnat  the 

name  defendant. 
6.  Proceedings  after  Judgment;    right  of  iMrtiee  and   duties   of  the 

sheriff,  after  tbe  warrant  Is  yacated  or  annolled,  or  tbe  attaeh- 

ment  discharged. 

ARTICLIB  FIRST. 

OoMt  V3her4  a  warrmU  of  aiicKhment  may  be  granted;  and  pro* 
eeedhtgs  upon  granting  the  tame. 

■m.  em.  la  wkat  aettaM; 

0M.  What  nmst  be  abown  to  procure  the  warrant. 

tV7.  Warrant  In  action  against  pabllc  officer,  etc.,  for  peci1atfa«. 

em.  When  and  by  whom  tbe  warrant  may  be  granted. 

em.  AHIdaTlto  to  be  filed. 

640.  ttecurlty   on    obtaining  warrant. 

641.  OoBtenis  of  wanmnt;  to  whom  dkeeted. 
64S.  Validity  of  nndertoklng. 

S  6S6.    [Am'd,  189B,  1916.]    In  ^liat  aetlonn. 

A  warrant  of  attnehmpnt  ajcainst  the  property  of  one  or 
more  defendants  in  an  action,  may  be  granted  upon  the  appli* 
cation  of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
before  or  after  the  passage  of  this  act  and  the  action  is  brought 
by  an  executor  or  administrator  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued 
as  prescribed  by  section  nineteen  hundred  and  two  of  this  act. 

Am*d  by  L.  Ift95,  cb.  678;  L.  1916,   oh.  441,  In  effect  May  9,  1910. 

I  696.  [Avi'dy  I8O89  18M.]  "Wliat  vmst  be  shown  to  procure 
the  wmrr»iit« 

To  entitle  the  plaintiff  to  snch  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  cori)oration  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  latent  to  de- 
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fraud  his  creditors,  or  to  avoid  the  service  of  a  sumnioua,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigncKl,  diis* 
posed  of,  or  secreted,  or  is  about  to  assign,  dispose  ol  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agents  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  responsi- 
bility or  standing;  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  ijerson  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 

L.  1805,  ch.  578;  L.  1899,    ch.  508,  In  effect  May  16,  1889. 

I  637.   [Am'd,    1894.1     IVarrant    In    aetton    asalaat    pablie 
ofllcer,  etc.»  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  mope 
defendants  in  an  action,  may  also  be  grunted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only:  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  state,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  ptiblic  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  state,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  state,  which  the  defendant  has,  without  right,  obtainetl, 
received,  converted,  or  disposed  of;  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,  without  right,  he 
has  aided  or  abetted:  or  to  recover  damages  for  so  obtaininx. 
receiving,  paying,  converting,  or  disposing  of  the  same;  or  the 
aiding  or  abetting  thereof;  or  in  an  action  in  favor  of  a  private 
person  or  corporation,  brought  to  recover  damages  tor  an  injury 
to  personal  property  where  the  liability  arose,  in  whole  or  in 
part,  in  consequence  of  the  false  statements  of  the  defendant 
as  to  his  responsibility  or  credit^  In  writing,  under  the  hand  or 
signature  of  the  defendant  or  his  authorized  agent,  made  with 
his  knowledge  and  actiuiesoence.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  the  case  specified  in  this 
section,  he  must  show,  by  affidavit,  to  the  satisfaction  of  the 
judge  granting  it,  that  a  sufficient  cause  of  action  exists  against 
the  defendant  for  a  sum  stated  in  the  affidavit. 
L.  1894.  ch.  736. 

f  03A.   [AmM,    1877.1     IVhen    and    by    whom   the    warrant 
may   be   arraateA. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  hy 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be  made 
upon  the  defendant,  against  whose  property  the  warrant  is 
granted,  within  thirty  days  after  the  granting  thereof;  or  else 
before  the  expiration  of  the  same  time,  service  ot  the  summons 
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by  publication  must  be  eoittni«nced|  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  this  act;  and  if  publication  has  been,  or  ic  there- 
after commenced,  the  serivce  must  be  made  complete,  by  the 
continuance  thereof. 

Snbetitate   for   Go.    Proc.,    |    S28.    and    tlie   Utter  part   of    |   S27.       See 
II  435-7.  mate. 

I  689.   [Ant'dy  1877.]    Affidavits  to  be  Aled. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affldayits,  upon  which  it 
was  i^ranted,  to  be  filed  in  the  office  of  the  clerk. 

Co.   Proc.,   last  eentence  of  |  229. 

I  640.  Security  on  obtalninir  'warrant. 
The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the' 
warrant  is  vacated,  the  plaintiff  will  paj'  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  8um 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  speciiiea  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

I<L.  i  230,  amM.     See  f  811.  poet. 

I  041.  Contents  of  warrant)  to  wkom  direeted* 
The  warrant  mnst  be  subscribed  by  the  judge  and  the  plain- 
tiff's attorney,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It  must 
require  the  sheriff  to  attach  and  safely  keep,  so  much  of  the 
property,  within  his  county,  which  the  defendant  has,  or  which 
ne  may  have,  at  any  time  before  final  judgment  in  the. action, 
as  will  satisfy  the  plaintiff's  demand,  with  costs  and  expenses. 
The  amoQBt  of  the  plaintiff's  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit.  Warrants  may  be  issued  at 
the  same  time,  to  sheriffs  of  different  counties. 

Id.,  i  281.  Am'd  and  enlarged.     See  ante,  i  55.     See  also  Bute  18. 

i  642.  Validity  of  nndertakins. 

It  is  not  a  defence  to  ap  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  was 
granted  Improperly,  for  want  of  jurisdiction,  or  for  any  other 
cause. 
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AmxICUS    SBCOMD. 

Executing  the  warrant,  pending  the  acHan. 

Bt.  648.  [Repealed.] 

<I44.  Sheriff  must  attach  propertj  of  defendant. 
•45.  What  Ictereat  in  real  property  may  be  attached. 

646.  Attachiueot  of  unpaid   aubaciiDtlou  to  foreign  corporatlM. 

647.  luten>8t    in    shares   or   bonds. 
646.  Id.;  bond,   note,  etc. 

649.  How   property    to   be   attached. 

660.  Certificate  of  defendant's  interest  to  be  famlahed. 

651.  Person   refusing  certificate  may    be  examined. 

662.  Rights  of  owner  or  master   of  yesseU   by   which  goods  naT6   bees 

shipped. 
6BS.  Foregoing  section  not  to  apply  in  cerUln  cases. 
654.  Sheriff  must  make  lATentory. 

665.  Sheriff  may  maintain  actions. 

666.  Perfabable  goods  and  animals  to  be  sold. 
657.  Claim  of  property;  how  tried. 

666.  Procee^ngs,  If  claimant  sncceedi. 

668a.  Discharge  of  personal  property  from  attachments. 

668.  Finding,  not  to  prejudice  right  rf  claimant. 

660.  Proceedings  on  claim  to   domestic  Teasel. 

661.  Appralflers  to  be  awom;  Taluatlon  to  be  returned. 

66a.  UnderUklBg  to  be  given.  I 

668.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

665.  Defence  In  such   an  action;   plaintiff's   recovery. 

666.  Foreign  yessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give  undertaking  with  sureties. 
668.  Vessel:   when   to  be  discharged. 

670.  Terms  on   which  debtor   may   claim  Teasel. 

671,  672,  678.  When  Tesael  to  be  sold.  i 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  Into  court. 

676.  When  he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  In  name  of  himself  and  the  aherlff.  i 

678.  How  leave  to  bring  such  action  procured. 

678.  Plaintiff  may  be  joined  with  aherlff,  after  action  commenced. 

680.  Judge  to  direct  aa  to  management  of  such  an  action,  etc. 

681.  Return  of  iuTentory;   how  enforced. 

9  64».    [Repealed,  1877.] 

9  644.  Sheriff  must  attaeli  property  of  defendaat. 

The  sheriff  must  immediately  execute  the  warrant,  by  levyiog 
upon  so  much  of  the  personal  and  real  property  of  the  defendant,        | 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of        i 
an  execution,   as  will   satisfy  the  plaintiff's  demand,   with  the 
costs  and  expenses.     He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to        I 
the  real  property  attached,   which   he  must  safely  keep,   to  be 
disposed  of,  as  prescribed  in  this  title.     The  sheriff,  to  whom  a 
warrant  of   attachment   is   delivered,   may   levy,   from   time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was   issued,   has   been   secured,   or   final  judgment   kas   been 
rendered   in   the   action,   notwithstanding  the  expiration   of  his 
term  of  office. 
Oo.  Proc.,  part  of  f  282.  and  2  R.  8.  4,  i  7  <2  Bdm.  4),  am*d. 

^  646.  Hrhat  Interest  in  real  property  aaay  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  In  real  property, 
either  vested  or  not  vested  which  is  capable  of  being  auened  by 
tiio  aeiendant.     (See  §S  l'^53,  1874.) 
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S  648.  AttmeUwk^nt  of  unpaid  siibaerlptlon  to  foi*el«n  eor<» 
poraUoB« 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
otlier  tban  a  corporation  created  by  or  under  the  laws  of  the 
United  Btates,  the  sheriff  may  levy  upon  the  sum  remaining 
oupaid  npon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shareji 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 
SototlCBte  tat  part  of  U  164B,  cb.  284.  S  1  (8  Edm.  680). 

I  G47.  [Ain*d,  lOll.J     Interest  In  shnres  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  CPtock 
of  so  association  or  corporation,  or  in  a  bond  negotiable  ur  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  wore  so  attached. 

C(H  Tnic.,  I  2:^,  oAd  ania  claiue  of  %  237.  Ain'd  by  U  1911*  dtk,  419,  1« 
effect  S<pt    1.   1911* 

f  048.  [Ant'd,  1977,  1907.1  Id.|   bond,   note,   ete. 

The  attachment  may  also  be  U'vii?d  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  tliereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  npon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Am-d  hy  L.   1907,  ch.  318.    In  effect  Sept.   1,   1907. 

i  649.    [Am'd,  1889,  1907.]    How  property  to  be  attnc^ed. 

A  levy  tinder  a  warrant  of  attachment  rtiust  be  made  as 
Coliows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  U  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  tlie  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  subscribed  by  the  plaintiff's 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  witb 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delirery, 
including  a  bond,  promissory  note,  or  other  instrument  for  tb..> 
payment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  thereupon,  without  delay,  deliver  to  the  persou . 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  wan^ant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  1007.]  Upon  other  personal  property,  by  leaving  a 
certified  copy  of  the  warrant,  and  a  notice  "showing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa* 
tion  or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  s 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,  1889. j  Upon  property  discovered  in  any  action 
brought  as  prescribed  in  subdivision  two  of  section  six  hundred 
and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  office, 
the  judgment  rendered  in  said  action,  and  thereafter  levying  on 
said  property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  three  of  this  section. 

Substitute  for  Co.  Proc,  S  225;  L.  1889,  ch.  604;  L.  1907,  ch.  318.  In  effect 
Sept.  1,  1907.    See  SS  1370.  707,  708. 

S  650.  CertlflcAte  of  defendant**  Interest  to  be  fnrnialied. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  .for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  intei^ 
est  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Substitute  for  part  of  S  286,  Ck).  Proc. 

S  651<  Person  refnslns  certificate  may  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  coujity  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fnils  fully  to  set  forth  the  facts. 
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required  to  be  shown  thereby;  the  court  or  judge  may  make  «b 
order,  directing  him  to  attend,  at  a  specified  time,  and  at  a  plac€ 
within  the  county  to  which  the  warrant  is  issued,  and  submit  tc 
an  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
Sabatltnte   for  remainder  of  5  236,  Oo.  Proc 

I  GS2.  [Am*dy  1885.]  Riarlits  of  o'wner  or  nuister  of  ves* 
•el«  1>jr  -vrlftleli  vooda  Ikmrve  been  shipped. 

£xeept  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  beei: 
shipped  for  transportation,  without  reshipment  and  transship 
ment  In  the  State,  to  a  port  or  place  without  the  State,  may 
transp<irt  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  nudertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  whicli 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected*  fot 
nnlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  bi 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  tli€ 
c<»nrt,  or  tlie  county  judge  of  the  county  wherein  the  vessel  i« 
jcituated,  or  in  the  city  and  county  of  New- York,  by  a  justice  oi 
the  supreme  court. 

U  1806,  ch.  940. 

I  088.  Forcffoinir  seetlon  not  to  appljr  tn  certain  cases. 

The  last  section  does  not  apply,  where  the  owner  or  mastei 
bfefore  the  shipment  of  the  goods,  had  actual  Information  o/ 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise, 
connived  at  or  been  privy  to,  the  shipment  tlier*M)f,  for  the 
purpose  of  screening  them  frori  legal  process,  or  of  hindering. 
delaying,  or  defrauding  creditors. 

I  064.   Slierlir  mast  make  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warrair* 
of  attachment,  make,  with  the  assistance  of  two  disinterestec 
freeholders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  wa:! 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  intc 
bis  custody,  stating  therein  the  estimated  value  of  each  parce, 
of  real  property  attached,  or  of  the  interest  of  the  defeudanl 
therein,  and  of  each  article  of  personal  property,  enumerating 
sach  of  the  latter  as  are  perishable.  The  inventory  must  b( 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  fivt 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  thi 
county,  where  the  property  is  attached. 
lbs  icst  eUiiM  of2B.&4*98^  E^m.  4),  am'd. 
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I  655.   [Am'd,  1889.]    SkerllE  niAjr  BuOBtAiA  acUoAS. 

The  sheriff  must,  subject  to  the  direction  of  the  court  oc 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  deliver}*, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  be 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State*  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  In  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  actioa 
against  the  attachment  debtor,  and  any  other  person  or  per 
sons,  or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  In  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or'  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  fl 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 
Co.  Pioc,  part  of  5  232,  ain*4;  U  1889,  ch.  004. 

9  656«  EAm'd,  1877.]  PerlslkAble  sooas  and  ■niniaU  f  h% 
■old.  • 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  anunals,  the  samt 
proceedings  may  be  had,  but  such  notice  shall  be  given  to*  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  iliast 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  most 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceed! 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  eonsi 
or  judge. 

Co.  Proc.,  S  233;  and  2  R.  S.  4.  part  of  {  9  (2  Bdm.  O.  am*d. 
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1  «BT«   |Am*«,  1804.1    Claim  of  proyertrf   l^ow  tried. 

If  £:ood8  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  bis  property,  an  affidavit  may  be  made  and  deliyei*ed 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff*8  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
m  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  Talne  of  the  property  claimed  and  the  damages,  If  any,  over 
and  above  such  value,  which  the  claimant  will  sufler  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity'  of  the  clahn. 

2  R.  S.  4.  8  10  (2  Bdm.  5).  See  fiS  108  and  109.  ante.  L.  1004,  cb.  641. 
In  effect  Sept.  1,  1904. 

I  668.  lAmt*^,   188ff»  1904.]    Proeeedlnss'  If  claimant   aiio« 

If,   by   their  inquisition,   the  jury   finds   the   property   of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
f»Qch  value  as  specified  in  the  last  section.     Thereupon  the  officer 
most  forthwith  deliver  such  goods  or  effects  to  him  or  his  ageut; 
tudeM  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  In  addition  thereto,  against 
all  damages,    costs   and   expense^:,   in   an   action  to   be   brought 
against  him   by  any  person,   by  the  claimant,   his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  tie  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.     Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
;^rve  niK>n  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.     The  justification  must  take  place 
before  a  Judge  of  the  court  out  of  which  the  attachment  was 
ifisned,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.     For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency*  in  such  manner  as  the  judpe,  in  his  discretion, 
thinks  proper.     The  examination  may  be  adjourned  from  day  to 
day  until  It  fa  completed,  but  such  adjournment  must  always  be 
to  the  next  Judicial  day.     If  required  by  the  claimant,  his  ns- 
si;:nee  or  other  representative,  the  examination  must  be  redncod 
to  writing  and  subscril^ed  by  the  sureties.    If  the  judge  finds  tha 
sureties  gufflcient  he  must  annex  the  examination  to  the  under- 
Digitized  by  VjOOQIC 


§  658a  ATTACHMENT  OF  PROPERTY.        c.  7,  t.  3,  a.  2 

taking,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately  index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  B.  B.  4.  S  11;  L.  1885,  ch.  662;  L.  1904,  ch.  541.    In  effect  Sept.  1,  1904. 

S  e68-A.    [Added,   1004.]    DtsclftArflre   of  persoaml   property 
from  AttaeliiiftentB. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claimed  by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached. Upon  such  an  application  the  claimant  must  give  to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on  the  undertaking,  the  claimant  will  establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from  the  date  thereof  together  with  the  costs  of  the 
action.  Sectioas  six  hundred  and  ninety  and  six  hundred 
and  ninety-one  shall  apply  to  an  undertaking  given  as  pre- 
scribed in  this  section.  Upon  such  an  undertaking  being  giveu 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from  the  attachment,  upon  payment  by  the  claimant  of  the 
sheriff*s  fees  and  necessary  disbursements.  Thereupon  and  upon 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight.  The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  passe:^ 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prescribed  in  this  section,  nor  the  recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,  nor  shall  this  section   be 
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construed  as  affecting  or  impairing  any  other  right  or  remedy 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
ert«v  attached. 
Lw  1904,  cb.  208.    In  effect  Sept,  1,  1004. 

8  6S8.  Flndluffy  not  to  prejudice  rlvht  of  olaimamt. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

8  eeo.  Proceedln«a  od  claim  to  domestic  -vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  a  5,  8  13  (2  Edm.  5). 

I  061.  [Am'dy  1877.]  Appraisers  to  be  sivorni  Talaatloii 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

1  602.  Undertnkinar  to  be  grlven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
(>8tabli8b  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
tn  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
repw»iientative. 

2  R.  s.  5,  8  14. 

I  66S.  Vessel  f  wben  to  be  discbarved. 

t'pon  such  an  undertaking  being  executed  and  delivered  to 
the  sheriff,  the  court  or  jud«'e  must  make  an  order,  directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.  There- 
upon the  sheriff  must  discharge  the  same  accordingly. 

la..  1 16. 
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8  e64.  Wlft«n  nndertAkinflT  to  be  aned. 

The  court  or  judge  may,  upon  the  application  6f  either  party, 
at  any  time  before  the  warrnnt  is  vacated  or  aonnlled,  direct 
the  sheriff  to  commence  an  actios  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warraut 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted^  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  R.  S.  6,  fi  16. 

S  065.  Defence  In  sneli  an  action)  plnintilTs  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  Lini, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id..  S  17.  «m'd.  I 

S  Otto.  Forelflrn  vessel)  how  vnlned. 

Where   a   foreign   vessel,    or   a   share   or   interest  therein,    i.**       ! 
attached,  it  must  be  valued,  as  prescribed  In  sections  GOO  and 
061  of  this  act,  upon  the  application  of  a  person,  who  makes 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  whom        ' 
he  believes  to   be   the   owner  of  the  vessel,  share,   or   interest 
attached. 
Id.,  8  18.  I 

S  60T.  IVotlce  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id.,  5  19. 

S  608.  Plaintiff  to  fflre  nndertaklns  with  snretles. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  lo  the  person  in  whose  behalf  the  claim  is  made,  au 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  th«> 
sheriff,  or  the  plaintiff  in  the  attachment  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 

Id.,  i  20. 

S  009.  Vesael)  when  to  he  discharged. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attaclimont;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 
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S  •TIk  TenM9  ob  'wkick  debtov  mat  clAlai  v— I.' 

If,  after  sach  an  undertaking  is  given  by  tbe  plaintiff,  the  waf^ 
rant  is  Yacated  or  annoUed,  or  the  attacLnient  ia  diacbarged  an 
to  the  Tetssei,  ahare,  or  interest,  the  defendant  or  hit  ageot  ia 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  tne  satisfaction  of  tbe  court  or 
judge*  tftiat  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  bjr 
tiie  court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  ciiaiges  and  expenses,  in  consequence  of  the  undertaking. 
2  B.  S.  6,  9  23,  am'd. 

I  671.  'When  -vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
mdeouiified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  of  in* 
terest,  as  so  prescribed,  it  mav  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro* 
ceeda  of  the  sale  must  be  naid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id.,  i  24. 

I  672.  Tlie  same. 

If  a  claim  Is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic Teasel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made^  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli« 
cation  of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  k 
sale  is  necessaiy. 

Id.,  i  25. 

I  673.  Tbe  saBi«. 

Where  a  share  or  interest  In  a  vessel,  foreign  or  domestic,  ia 
attached,  if  the  proper  claim  to  It  Is  not  made,  by  or  in  behalf  of 
aa  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  Judge,  upon  the 
application  of  a  joint  oirner,  or  his  agent. 

IA.,  S  29. 

I  974.   rAm'd,  1877.1    Sheriff  to  keep  pvoperty. 

The  sheriff,  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
p.nswer  any  Judgment  that  may  be  obtained  against  the  defend- 
aa*  in  th«  aetioii. 
OOk  Proe.,  part  of  S  232. 

f  #76.  Sb»rlfl  mar  be  dfreeted  to  par  nomer  into  eonvt. 

But  the  court,  upon  the  application  of  either  party  to  the  ac» 
tfon.  may  direct  the  sheriff,  cither  before  or  after  the  expiration 
of  liin  tarm  of  office,  to  pay  into  court  the  proceedB  of  a  demand 
roilected,  or  property  sold;  or  to  deposit  them  in  a  designated 
hank  or  truat  company,  to  be  drawn  out  only  upon  the  order  of 
the  comrt. 
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S  67e.  [Ant'd,  1877.]  Wken  be  may  be  directed  to  release 
or  deliver  property. 

Where  the  proceedB  of  the  property  sold,  and  of  the  demands 
collected  by  the  sherilf,  exceed  the  amouut  of  the  plaintiffs  de- 
mand, with  the  costs  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upou 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upou 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  077.  [Am'd,  1889.]  Plaintiff  may  brlnff  action  in  name 
of  bimself  and  tbe  aberlfl. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section^  may  bring  and  maintain,  in  tbe  namr 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  tbe 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff*s  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

SabAUtnte  for  Go.  Proc.,  S-  238;  L.   1880,  ch.  604. 

8  678.  Ho^v  leave  to  briny  ancb  action  procvred. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  tbe  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 
Id. 

§  679.  Plaintiff  may  be  Joined  wltb  sberlir,  after  action 
commenced. 

Leave  may,  in  like  manner  and  w^ith  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  In  au 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  applicntiou  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
roast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it' 
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or  where  an  ap^Jication  was  made^  before  the  action  was  brought, 
and  the  plaintiff  neglectt'd  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

§  680.  Jndffc  to  dtreet  as  to  manajremeiit  of  such  an  ac- 
tion, ete. 

The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, broQght  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therem,  as  justice  requires. 

9  681.  Ret  am  of  inventory  hovr  enforced. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.  Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 

S  S.  S.  18.  i  M  (2  Edm.  14).    See  post,  S  712. 
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ARTICIiB   THIRD. 

Vacating  or  modifying  Vie  warrant;  diaeharging  the  attachment. 

Bm«  682.  Motion  to  vacate  or  modify  wArrant,  or  IncresM  Mcunxjr. 
088.  How  motion  mutt  Im  made;  opposing  It  tqr  now  pcoofto. 
084-680.   (Itepealea.j 

686.  When  prior  motion   not  to  prejudice  aubBequeni  monon. 

687.  Defendant  may  apply  for  discharge  of  attachment. 

688.  Uudertakiug   tu   be    given. 

080.  Applicatlun  by   one  of  several  defendants. 

600.  Suietles  tu  Justify   If  required. 

GUI.  Slieilll  uiay  retalu  property  unill  JustlUcanon. 

602.  I'oi'VKDltig   piovltlons   aptlicnble  tu   vessels. 

693.  I^artuers  may   apply  to  discharge  attacbmeuc. 

604.  Undertaking  to  be   given. 

60G.  Court  or   Judge   may  ascertain  value. 

686.  When  plulntlff  entitled  to  notice  of  any  appMcatloii,  ete. 

I  68».  [Am*d,  1877.]  Motion  to  Taoate  or  modifr  wstrrant, 
or  Inereaao  aeoorlti'. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  It  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  m  the  alternative. 

Substitute  for  part  of  |  241,  Co.  Proc. 

I  083.  How  motion  most  be  made|  oppostnar  it  by  nevr 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  warrant  waa 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  Qiade  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  an^  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

S  684.  [Repealed,  1877.] 

S  685.  [Repealed,  1877.] 

S  686.  [Am'd,  1877.]  VIThen  prior  motion  not  to  prejndloe 
•nbaeqnent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  sonsonnbly  made,  founded  upon  the  failure  of 
a  complaint  which  hnd  not  been  filed  or  servcnl  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  actioD 
mentioned  in  section  G35  and  section  637  of  this  act. 

8m  I  668,  ante. 
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08T.  [Am'd,  1900.1     Defendaiit  mAT  appiT  'or  discl&arare 
Attaelmient. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
actioiiy  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  discharge  the  attachment,  aa  to  the  whole 
or  a  part  of  the  property  attached. 

Snbstitate  for  a  portion  of  Co.  Proc.  I  240;  L.  1006,  ch.  507.  In  effec* 
Sept.  ].  1906. 

f  688.  [An'd,  1906.]     Vadertaktnv  to  be  stTon. 

Upon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  efTeot  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
sum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintifTs  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  reouired  to  perfect  an  appeal  to  the  court  of 
appeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Sobstltnte  for  the  first  two  sentences  of  the  Oo.  Proc.  f  241;  L.  100«, 
A.  or.   IB  effect  Sept.  1. 1906. 

i  686.  Application  by  one  of  several  defendanta. 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proor, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 


[Am'd,  1877.]    Sureties  to  Jastify  if  required. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
mast  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff*^ 
attorney;  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  Hke  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Co.  Proc.,  psrt  of  9  S41,  am'd. 
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I  081.  Sheriff  may  retain  property  uatil  Jaatlfleation. 

The  sheriff  is  responsible  for  the  suflSciency  of  the  sareties;  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  until  the  objection  to  them  is  waiyed,  as  prescnM 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

M..  vait  of  tbe  mbm  MCtlM. 

9  <I92.  Foresoingr  proylslons  applicable  to  Teasela. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  tfte 
defendant  to  discharge  the  attachment,  the  court  or  judge  may. 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

i  68a.  [Am'dy  1812.]  Partners  may  apply  to  dLncharse 
attachment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  (partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  nn  uffldavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Am'd  by  L.  1912,  ch.  S8»,  In  cffsct  Apr.  16,  1912. 

f  684.  [Am'd,  1877,  1812.]      L'ndertaUnff  to  be  vi^en. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  tbe  defendant  whose  interest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  proprty  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 
Am'd  by  L.  1012,  ch.   888,  In  effect  A^.   10,   1912. 

S  685.   Court  or  Jndffe  may  ascertain  yalne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  stUB- 
ciency  of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

I  686.  HVhen  plaintiff  entitled  to  notice  of  any  applica- 
tion^  etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
articU'^  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  lust  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 
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ARTICI.B  FOURTH. 

Regulations  ichere  there  are  two  or  more  warrants  against  the 
same  defendant, 

8«e.  60^.  Prefermc^B  of  two  or  more  warrAnte. 
fl98.  Rale  as  to  levy  under  a  Junior  warrant. 
600-700.  [Repealed.] 

701.  Undertaking,    by   Junior   attacblng  creditor,    to  prevent   release  of 

foreign  vemel. 

702.  Rnle  as  to  subsequent  attachment  of  foreign  vessel. 

703.  Riffbts  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff 

Jointly. 

704.  Junior  jplalntlff  may   be   allowed    to   commence   action  Jointly  with 

sberiff. 

705.  Rights  of  third  and  other  subsequent  attaching  creditors. 

{  697.  Pi-eferenceii  of  f^ro  or  more  frarrants. 

Where  two  or  more  warrants  of  attachment,  af^ainst  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  same  county,  to  he 
execated,  their  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  heen  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  or  the 
same  county,  to  he  executed. 
See  2  R.  S.  306.  ||  14  and  15  (2  Bdm.  379). 

{  tntH,  Rale  a«  to  levx  aader  a  Jaalor  warrant* 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterward.s  released,  as  prescribed  in  this 
title;  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title;  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
wnrrant  has  heen  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 

See  ante.   ||   662   and  6M. 

i  609.    [Repealed,  1877.] 

i  TOO.    [Repealed,  1877.] 

I  701.  Undertaklniir  by  Jaalor  attael^lnar  creditor  to  pre- 
vent release  of  foreign  vessel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  nrst  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  wan'ant. 

f  702.  Rale  as  to  snbseiinent'  attaclmteat  of  foreign  ves« 
sel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  uive  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  asain  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delirereJ 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  fvrniflhed. 
Hut  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
tiie  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  703.  RlirMff  of  Junior  plaintiff  In  action  by  senior  plain- 
tiff and  aiierifl  ioiatly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre* 
scribed  in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct  discontiuunnco,  or 
setilement  of  the  same,  or  to  ii»i>ose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  requires^ 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  if  077-680,  ante. 

f  704.  Jaaior  plaintiff  may  be  allowed  to  eoainken«e  mo- 
tion Jointly  witU  Mheriff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  nlaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  nrat  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose;  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grknt  ' 
to  the  plaintiff  in  the  second  warrant,  leave  to  brinir  and  maintain 
such  an  action,  in  the  name  of  hiniHelf  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

1 705.  RiipTlits  of  third  and  other  subse^nent  attacblair 
creditors. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  In  Uie  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities:  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  Aud  the  plaintiffs  in  two  or  more  junior  warrants  of 
attjichment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  iiroceediug,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  m  a  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  the 
preferential  or  other  right  of  an  intermediate  plaintiff 
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ART1CI>E  FIFTH. 

Frooenii'^y8  ajtr  judgvient;  rights  of  parties  and  duties  of  tJie 
akertij  ujter  tue  warrant  is  vacated  or  annulled,  or  the  attacfi- 
fne/^  discharged, 

«««».  TOOw  Execntloo  to  Israe  to  aberiff  wbo  tins  lerled. 

707.  When  Judgmeot  enforceable  onlj  itgalnst  attached  propertj. 
T08.  Judgment  In  the  principal  action;  bow  aatlsfled. 
700.  When  attaehneut  dlacbarged,    etc..    property   to  be  reBtor«d   to  de- 
fendant. 

710.  Additional   prorlalon    for   bts   relief. 

711.  Cancelling  notice  attaching  leal  property. 

712.  When  aherlff  to  rctaro  ^varnint  and  bla  proceedings. 

f  TCML  BxecntloA  to  Isave  to  sherlir  who  haii  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  f iivor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
oeverihelesji  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

I  707.  [Am*a,  1877.]  When  Judgrment  enforceable  only 
AS«ln»t   attached   property* 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
Che  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  leviefl  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

f  70C».  [Am*d,  1877t  1912.]  Jndffment  In  the  principal  ac- 
tion; Mow  aattalled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  nil  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
ranch  thereof  n§  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  diares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  n  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
mnniciiial  or  other  corporation,  which  is  in  terms  negotiable,  or 
•fhenrfse,  whether  past  dne,  or  yet  to  become  due;  but 
not  including  any  other  debt  or  thing  iu  action.  If  the  pro- 
eeeds  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personaJ  property  of  tiie  defendant,  Ue  must  sell  the  per- 
■onaJ  property,  upon  which  he  Uars  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  «o  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest* 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  tipplj 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

6.  At  any  time  after  levying  the  attachment,  the  conrt,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci* 
fving  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  tne  action.  If  the  summons  w*a8  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  maj 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice. 

Ot^  Proc..  i  237.  am'd.      Ara'd  by  U  1912.  cb.  40.  1&  •fleet  8«pt.  1.  ISIS. 

S  709.  [Am*d,  1877.]  IVlien  attacbment  dlseliarffed,  et«^ 
property  to  be  restored  to  ilefendant. 

Where  n  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  or 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff. 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion-  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

ia.,  last  •eoteoM  «f  |  2i7,  and  park  of  ||  288  and  MO.    Am  |  SStt.  sobd.  12. 

S  710.   Additional  ppoTiaion  for  bis  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 

Sroperty,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
eliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  witn  nil  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied:  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrunient,  to 
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iriiich  the  defendant  is  thus  entitled,  an  assignment  of  which  i* 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
tlie  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

S  Til.   Caneellinar  notioe  attaclilnar  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  such  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clork  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 

Oo.  Proc.,   part  of  |  132,  am'd  and  enlarged. 

I  71Z.   IVhea  sheriff  to  return  vrarrant  aad  his  proeeed- 

laars. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  ofllce.  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

U.,  f  242,  aoi'd.  anC  conaolldated  with  so  mnch  uf  2  R.  S.  18,  |  80  (2 
Mb.  M),  as  relates  to  tbe  return  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedies  ^    general   and  nuscellaneous 
provisions. 

Article  1.  RecelTen. 

2.  Deposit,  dellverv,  or  conrejance  ot  pronenj, 
8.  General  and  miBcellaneoaa  proTlalona. 

ARTICLE    FIRST. 

Jieceivers 

Sec.  713.  Receiver;   when  appointed. 

714.  Appointment   of   receiver;    notice   of  appiicatlon. 

715.  Security. 

710.  Certain  recelveit  may   bold  real  property. 

8  713.  [Am'd,  ISOR.]    Reoetveri  when  ap»olnt««. 

In  addition  to  the  cases,  where  the  appointment  of  a  receiver 
Is  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directionb. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

li.  1886.  ch.  946. 

I  714.  [Am'd,  1870,  1903.]  Appointment  of  recelveri  no- 
ttce  of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiv<^r  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  htis 
been  made,  as  prescribed  in  section  four  hundred  and  thirtj-- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  nctice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  S  827.  poat;  L.  1903,  ch,  217.    In  effect  Seirt.  1.  IMS. 

S  71B.  [Am*d,  1800.]    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  any  such  bond  by  any  fidelity  or 
wiretv  company  autJiorized  by  the  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  t^ 
sureties.    And  the  court,  or,  where  the  order  was-mitae  ^t  OC 
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court,  the  jud^e  maJting  the  order,  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
aioxis  of  this  section  do  not  apply  to  a  case  where  special  provi- 
Bion  is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver,  A  receiver 
who,  baring  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
anfl  Id  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

Bee  post.  {|  810-818;  tlto  H  729-730.  In  effect  March  11,  1888.  L.  1806. 
oh.  M. 

I  TIG.  rAm^d,  1895,  1909.1  Certain  receivem  maT  hold 
real   property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  directH,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

L.  1805,  oh.  840:  U  1845.  ch.  Ii2,  f  1  (4  Kdm.  552),  am'd.  Am'd  by 
L.  1908.  ch.  65.  Al«o  partly  repealed  by  L.  1009.  ch.  28.  See  Con8oIldated 
I.aw9.  tit.  General  Corptiratlou  i4iw,  |  243.  See  not©  48  ,of  nctea  of 
Board  of  Statutory  Conaolidatlon  at  end  of  code. 
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ARTIC1.B3  SHSCOlfD. 

Deposit  f  delivery  or  conveyance  of  property. 

8«c.  717.  Oourt  may  order  a  deposit  or  dellTery  of  property  In  certain  can^ 
718.  When  •herifl  may  take  and  conrey,  etc.,  property. 

§  717.  [AiUL'd,  1877.]  Covrt  mar  order  a  deposit  or  delir- 
err  of  property  la  certain  caaea. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  n  part7t 
thnt  ho  bns,  in  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  delivery,  which,  being  the  sub- 
ject of  the  action  or  special  proceeding,  is  held  by  him  ns  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  imrty, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  l>e  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 
Co.  Proc.,  part  of  S  244,  am*d.    See  poet,  H  748-754. 

8  718.  l^'^l&en  slkerlll  may  talce  and  convey,  etc.,  property* 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience ns  a  contempt,  may,  by  order,  require  the  sheriff  to  talvc, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  8  244,  the  laet  sentence  bat  one  am*d. 
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ARTICLE3   THIRD. 

Oenerdl  and  miscellayttous  provisions, 

flee.  719.  Arrest,   Injonctlon,   and   attacbment;   when   not   to   be  granted  to- 
SCther. 
730.  Coanterdaim,  proTlalonal  remediea. 

S  719.  [AmM,  1870.]  Arrest,  in  Junction,  and  attaclmftent* 
^prben  not  to  be  granted  toffetber. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  tno  or  all 
of  them  are  not  necessary  for  the  plaintifTs  security,  the  court 
or  jud^e  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  jnd^e  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

S  790.  [Ana'dy  1879.]    Connterclalnt,  proTlalonal  renedlea. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff, 
his  riirht  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings^  and  Regu- 
lations of  Practice. 

TI  riE     I.  —  HlnUkeii,  OmUstons,  De  feet  s,  aad  In  egiil*rltle«« 
TITLE   II.~  Tender,  and  other  Offers  and  Be^aesi  •  to  tho  Adrarte  Farty* 
TITLE  III.->  Payment  of  Xoney  Into  Court,  and  Care  and  Dltpotttlon  Tkereef. 
TITLE  IV.— Proreedlnir^  npon  the  Death  or  DUab  Uty  of  a  Pftrtj,  ar  the 

'lr«n»l'er  of  his  Intervst. 
TITLE    Y.—  Motions  and  Orders  Oenerallf. 
nTLS    TI.-  Klseellaneou  Practice  Bcf nlations. 

TITLE  I, 

Histakej,  omissions,  defects,  and  irregnilarities. 

P-MJ.   T21.  Defpctfl  cured  by  verdict,  etc.,  and  by  Judgment. 

722.  8ncb  defects  to  be  supplied. 

723.  Anieiulmeuts  by  the  ^urt;  disregarding  immaterial  orron,  ptc. 

724.  Rellf'f  HpainRt  ouiiMffionti,  etc.;  ameudmeuta  to  conform  proceedlaga 

725.  Hetuino  by  otficera,  etc. 

726.  PaperH  lost  or  withheld ;  how  aupplled. 

727.  Order  of  court:   when  neoesRary   to  amend. 

728.  Disregarding  defects  In  affldaTita. 

729.  Certain  bondH.  etc.,  when  suCDclent. 
780.  Amendlns  defects  In  bouds.  etc. 

9  7S1.  [Am'd,  1S79.]  Defects  eured  br  Ter«4et«  ete.,  asd 
br  Jvdffment.  ^ 

In  a  court  of  record,  where  a  verdict,  report  o  decision  hM 
been  rendered,  the  judgment  shall  not  be  stayed,  tor  shall  anj 
judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  oj  the  following  imperfectionb.  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadin<:i^  or  ol^er 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  $ 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  Jias  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person:  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  corrtct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,.  In 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
Judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  swotd; 
or  for  any  other  default  or  neglieenco  of  the  ciei:k,  or  any  ot/ 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  hy 
which  the  adverse  party  has  not  been  prejudiced. 

2  B.  8.  424,  425.   S  7  (2  Edm.  442,   448),   am'd. 

8  7S2.  Svelfc  defects  to  be  supplied. 

Each  of  the  omissions,  imperfections,  defects,  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issne  between  the  parties,  or  the  trial,  must  when 
Bceessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

u.,  i  & 

i  723.  [Am'd,  1877,  lOOO.]  AmendmeiitB  by  the  court  | 
dlsresardlMff    Immaterial    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
sobstantiai  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  ou  the  general  calendar  of 
iisiies  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  npon  such  calendar  which  it  occupied  before  the  amend-  * 
meat  or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Cn.  proe,  I  ITS,  and  the  first  clmoae  of  f  176 ;  the  second  clause  of  the  latter  sectioi; 
MtDf  taelndedin  IT21,  ante.   L.  IflOO,  ch.  591.   In  effect  September  1,  1900. 

I  724.  Relief  affalast  omlsstonsy  etc.|  amendments  to  con- 
rorm  proceedlnars. 

The  court  ma:f  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ini^.  taken  against  him  through  his  mistake,  inadvertence,  sur- 
pnse,  or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
(ind  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

M..  I  i1«.  am  d.    ISee  H  781,  788.  784,  1288. 

I  726.  Returns  by  officers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o^cer. 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

S  as.  424  (3  Edm.  443). 
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S  726.  Papers  lout  or  wltlilield;  how  aapplled. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  anj 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
itead  of  the  original. 

Co.  rroc..i423. 

g  T27.  Order  of  court;  i^lteit  iteoesaarjr  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
;lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  direction  of  the  court,  or  of  another  court  of  oooi- 
petent  authority;  except  in  a  case  where  a  party,  or  his  attom^jf 
18  specially  uuthorized  by  law  to  amend  a  pleading. 

2  R.  S.  425  (2  Edm.  443).  am'd. 

S  72K.  biMrt-flrarcltna:  defects  In  affldavitn. 

The  wjini  of  n  fitle,  or  n  defect  in  the  title,  of  an  affidavit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 
Co.  Proc.,  §  400. 

1  72B.    Certain  bonds,  etc.,  tvlien  snlllclent. 

A  bond  or  undertaking,*  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

2  B.  8.  566  (2  Edm.  676).  am'd. 

S  780.  Amendiav  defects  tn  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  eoart, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thei^of,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
*t  accordingly;  and  it  shall  thereupon  be  valid,  from  the  time 
of  its  execution. 

Id.,  I  84,  am'd. 
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TITIiB  IL 

Tender,  and  other  oflbrs  and  requests  to  the  adveroe  party* 

tec  781.  Tender  after  mlt. 

T32.  Amoont  to  be  paid  Into  court. 

TSa.  Effect  of  aaJBcfeDt  tender. 

784.  Wlien  to  be  deducted  from  recoyery,  etc. 

735.  Reqnirina  admlnloa  of  genulneDPss  of   paper. 

786.  Offer  to  llqaldate  damagea  coodltloiially. 

787.  Effect  of   refusal  of  offer. 

738.  Defendant's  offer  to  compromise:  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromise  counterclaim;   proceedings  theceoB. 

740.  Offer  and  acceptance,   by  wbom  subscribed. 
741-742.  [Repealed.] 

i  731.  Tender  After  salt. 

Where  the  complaint  demands  jiidfi^ment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  like 
injury  to  property;  the  defendant,  or  bis  attorney,  may,  at  anv 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plalntiflTs  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

3  R.   B.  653.  I  20  (2  Bdm.  574).  am*d. 

1  7S2.  [Ain'd,  1877.]     Amonnt  to  be  pmld  Into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiff's attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

9  78S.  Bfleet  of  snttelent  tender. 

If  it  appears,  upon  the  trial,  that  the  snm  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury;  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  8.  554,  n  21  and  22  (2  Edm.  574),  consolidated.  See  Co.  Proc.,  {  886; 
post,    i  738. 

I  784.  "W^faen  to  be  dedneted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaintiff's 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id..  I  2S. 

I  78B.  Re^nlrlnff  ndmlsalon  of  sennlnenena  of  pnper. 

The  attorney  for  a  imrty  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it.  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc.,  part  of  S  388. 

I  TSe.  Offer  to  liquidate  danuiseii  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  wi^cen  offer,  that,  if  tne  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sudl 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 
14..  1  386. 

§  787.   [Am'd,  1877.]    Effect  of  refniial  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id..    I    387. 

I  788.  [Am'dy  1877.]  Defendant's  offer  to  oompromioei 
proeeedinars  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accents  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   part  of  S  385. 

§  739.  [Am*d,  1877.]  Plalntiff'ii  offer  to  eontpronUse  oonn- 
terelaim)  prooeedln^a  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordiogiy.    If 
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notice  t>f  acceptance  is  not  thus  given,  the  oflfer  cannot  be  given 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entified  to  recover  costs  from  the  time  of  the  offer,  but  must 
paj  costs  from  that  time. 
Go.  Proc.,  remainder  of  I  886,   am'd. 

S  740.  Offer  And  acoeptAiice»  by  whom  unbiiePlbed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hk.  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
^f  the  party. 

§  T41.  [Repealed,  1877.] 

§  74a.  [Rrpealed,  1877.] 
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TITLE  m. 

l-aymcnt  of  money  into  court,  and  care  and  disposition  thereof. 

,Seo.  713.  Party   brlnjirlng  luuiiey  into  court   In  dlnobargied. 

744.  ComptrolU>r    to    Rupervlae    adminlitration    of   funds,    etc. ;    cnforciai 

.Judgments,    etc. 
744-a.  Comptroller  may  examine  boolcs,  etc.,  of  banks,  etc. ;   pajrment  of 
niouey   to  county   trea»urer»,   etc. 

745.  Tran.nfcr  of  moneys  and  securities  to  connty  treasurers. 

746.  Funds ;    where  and   lioW  deposltiHl   or   invested. 

747.  Power  of  eadi  court  to  direct  payment  or  reinvestment  of  Its  ftmds, 

748.  Application   of   prece<linK  nection. 

749.  Powers   of  certain   officers,    touching  securities,   etc. 

750.  Provision  relating  to  death,  removal,  etc..  ot  officer. 
701.  Funds  or  pro|x>rty  not  to  be  surrendered  without  order. 

752.  Custodian's  books  of  account. 

753.  Annual   reports   to  comptroller. 

754.  These   provisions   applicable  in  New-York   to  the  chamberlain. 

1  743.  Party  brlnslns  money   Into  covrt  In   dlscltAived. 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171.  I  21    (2  Edm.  177). 

I  744.  [Repealed  by  L.  1909,  ch.s.  10  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  8  4.] 

I  744-*.  [Added,  1908|  Ain'd,  1916.1  Comptroller  may 
exAmine  booka,  etc.*  of  bamkii,  ete.i  payment  of  money,  etc.* 
to  eonnty  treannrem,  etc. 

The  comptroller  may  examine  the  books,  accounts  and 
vouclierH  of  every  l)ank  and  trust  comimny  or  other  depository 
or  «>f  any  public  official  in  the  state,  in  anywise  relating  to 
moncyH  and  .securiticK  paid  into  court,  under  an  order  of  any 
court  of  rec<»rd  or  directed  to  l)e  paid  into  court  by  statute;  and 
where  the  same  has  not  been  paid  to  the  chamberlain  of  the 
city  of  New  York  or  to  any  <'ounty  treasurer  of  the  state,  the 
comptroller  uiMUt  application  duly  made  shall  be  entitled  to  an 
order  directing  the  payment  .md  transfer  of  all  such  money  and 
securities,  from  any  such  bank,  trust  company,  ilepository  or 
public  official  to  the  treasurer  of  the  prober  county,  and  in  the 
city  of  New  York  to  the  city  chamberlam. 

Added  by  L.  1908,  ch.  182;  am'd  by  L.  1910,  ch.  442,  In  effect  May  9. 
1910. 

I  745.  [Ani*d,  1908.1  Transfer  of  moneys  and  neciirttles 
to  eonnty  treaiinrera. 

All  moneys  and  securities  paid,  transferred,  or  deposited  Into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  actitui  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  c^^unty  treasurer,  he  must  pay  or  transfer  it  to  the  coimly 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pav  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate   or  transfer  of  stock,   taken   u^on  th^  investineiit  of 
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monej  paid  Into  court,  most  b«  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

SntnUnce  of  to  much  of  L.  1848.  ch.  277,  I  1  (4  Edm.  593),  as  properly 
belougs  to  this  title,  and  l»  not  obtsolete;  and  the  flnt  two  sentences  of 
Rttle  82.  See.  alao.  2  B.  S.  171,  172.  pert  3,  ch.  1,  tit.  2.  ||  17.  18.  and 
24  <3  Edm.  177  et  se<i.>;  also  L.  1847.  cb.  280.  |  71  (8  B.  S.,  5tli  ed. 
285;  4  Edm.  &75).    Am^d.  L.  1008.  ch.   183.    In  effect  Sept.  1.  1008. 

f  74«  [Am'd,  1892,  1909.1  F«ndii|  where  aad  how  de- 
posited or  inveiited. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
saTingK  bank,  trust  company,  bank,  banking  association  or  with 
such  oanker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  l)e 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conyeniently  and  safely  and  with  advantage  to  the 
parties  interested. 

U  1882.  ch.  (»1.  Am*d  by  L.  1009.  cb.  05.  Partly  repealed  by  L.  1909, 
cb.  10;  U  1914.  eh.  889.  See  ConsoUdated  Laws,  tit.  Banking  Law.  {  44. 
See  note  44  of  notes  of  Board  of  Statutory  Ck)nsoUdatlon  at  end  of  code. 

J  747.  [Aiii*d»  1802»  1908,  1916.]  Power  of  each  court  to 
dlreet  pAjrment  or  relmTestment  of  its  fundii. 

Each  court  may  direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein,  or  any  bond,  mort- 
gage or  other  security  which  represents  property  belonging  to 
any  suit  or  party  interested  therein,  may,  after  having  been 
deposited  with  the  county  treasurer  or  city  chamberlain  as 
retiuired  by  section  seven  hundred  and  forty-five  of  this  act, 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  form  that  appears  to  it  best  for  the  interests  of  the  owners 
thereof.  But  such  directions  must  be  embodied  in  an  order  or 
de<Tee  of  said  court,  founded  upon  proper  and  sufficient  evidence 
8ati8fai*tory  to  the  court  that  such  disposition  of  the  property 
is  best  for  the  interests  of  the  owners  thereof  or  parties 
interested  therein. 

Am'd  by  U  1892.  ch.  651;  L.  1908,  ch.  1.S3:  L.  1910.  ch.  44.S.  in  effoot 
May  9,   1910. 

f  748«    [Ain*d,    1892.]     Appllestton    of   preceding    nectlon. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

U   1892.   ch.   651. 

i  7411.  [Am'd,  1877.]  Powers  of  oertsia  ottcers,  tonchlns 
secsrltles*  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
uiher  security,  or  public  stock,  representing  money,  paid  mto 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an 
account  deed,  voucher,  receipt,  or  other  paper,  representinpf  or 
relating  to  such  money,  is  transferred,  delivered,  made,  or  given, 
pursuant  to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his 
official  or  representative  character. 

I  7S0L  Provision  relatins  to  deathy  removsl,  eto.»  of 
oflleer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  othtTwise, 
all  pubJe  stock, -bonds,  mortgages,  and  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  B.  S.  172,  If  26  aud  27   (2  EUm.  178).  coofioUdated  and  abridged. 

i  751.  [Am*d,  1892.1  FandM  or  propertsr  not  to  lie  siir- 
rendered  vvlthoat   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production'  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directini:  such 
disposition.  Each  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

L.  1892.  ch.  651. 

§  7S2.   [Am*d,  1892,  1909.]    Cantodlan'ii  books  of  aceoaat. 

Every  officer  ha'ring  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  <ir 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  wh()Bi  received,  the  amount  of  money.  If 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  int.-rpst;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

U  1892,  oh.  651.  AmM  by  L.  1909.  cb.  65.  Also  partly  i^praled  bT 
L.  1909,  ch.  10:  L.  1914.  ch.  869.  BtN*  Convolidated  Laws.  tit.  Banking  I^w. 
f  45.    See  note  45  of  uoteH  of  Board  of  Statutory  CoOHolidatlMi  at  eod  of  co<le. 

t  762.  [Am'd,  1892.]     Annual  reports  to  comptroller. 

Brery  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  securities  or  property  ar  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  reix)rt  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  preee<Iiuc 
year  or  from  the  time  of  the  last  report.  This  reiwrt  must  be 
verified  by  the  oath  ef  such  officer,  and  must  be  accompani»Mi 
by  the  certificate  of  the  proper  officer  of  each  oank  or  trust 
com  puny,  stating  the  exact  amount  on  deposit  with  sicb  corpora- 
tion to  the  credit  of  each  case  separately.  Such  ofricer  or  bank 
or  trust  company  shall  furnish  any  additional  report  to  tlie 
comptroller  or  to  the  court  at  such  time  and  in  sQch  detail  as 
may  be  required. 

L.    1892,   ch.   651. 

[Jl  8  and  9,  L.  1892,  ch.  CmI,  do  not  amend  the  Code  of  CIt. 
Proc,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  conrenience  of  attomeyii, 

§  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  prorfsioas 
of  this  act;  and  he  shall  cause  an  examination  of  the  aec!Oiint» 
of  the  officers  referred  to  in  tliis  net  to  be  made  at  least  once  ir 
each  year,  and  shall  enforce  the  provisions  thereof. 

§  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  ban 
remained  iu  tie  Lands  of  any  county  Measurer,  or  of  the  cham 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  aecumalations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presenilation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sam  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

f  7B4.  Tlieae  FroTlslons  applieable  In  Ne-w-Yorlc  to  the 
ebaailbrylmtm» 

Each  proTiaion  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  ia  otherwise  nade  by  law. 
IS  !«• 
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TZTXiS  XV. 

Troe^tdingm  upon  the  death  or  disabfllty  of  a  party  or  thi 
transfer  of  his  interest. 

Sec.  766.  Action;  when  not  to  abate. 

706.  Proc««dliiSi  uvm  tnnsfer  of  taiereet.  «r  ^nolatUm  of  OaMBtiw 
757.  Id. ;  wboQ  tnUm  p«rt j  diet  and  acttoo  * orrlTei. 
788.  Id. :  when  oae  at  teveral  parties  diet. 
7&0»  70a  Id. ;  when  part  of  cause  of  aiction  smryWes. 
t61.  When  court  toBf  order  action  abated. 
■  7tt.  Special  cases  excepted. 
'    7€8.  Deatk  of  party  after  rerdlct,  etc. 

7d4.  Action  for  a  wrong  not  to  abate  aftler  verUct,  etc. 
766.  No  verdict,  etc.,  can  be  takMs  after  a  party's  death. 
766.  Death,  etc.,  of  public  officer  or  trustee. 


i  7BB.  [Am'd,  1801.]     Action  |  'vrheii  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
BurTives  or  continues.  A  special  proceeding  does  not  abate  by 
any  erent,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding surviyes  or  continues,  but  this  provision  as  to  spedtl 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

IL  1891,  ch.  284. 

i  760.  Proeeedlasii  upon  traanfer  of  iateretitt  or  devola* 
tlon  of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  nnlesi 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  tht 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  I  121,  the  third  sentence. 


i  7S7.  [Am'd,  1879,  1891.]  Id.|  when  eole  party  dies  ama 
action  narvlT'eB. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendaat,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  of 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  provision  for  such  continuance 
has  been  otherwise  made  by  law. 

L.   1191,  cb.  284.      See  2  R.   S.  448,  8  2. 

I   758.   [Am'd,   1877.]      Id.|   when   one   of   several   mirtleii 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  surTives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

3  R.  8.  386,  8  :  (2  EdoL  401>. 


I  768u  Id.  I  wMen  part  of  eavse  of  aotloa  sarrlves. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants.  If  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  ptrty  to  the  action. 

felMtttoto  for  2  B.  8.  184,  189,  portions  of  ||  108,  100,  115,  117,  120,  and 
1SL 


8  700.  (Am'd,  187B.]    The  same. 

In  a  case  specified  In  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  Itself  the  original  action,  with  like  effect  as  if  it  had  been 
Wouflit  therein.    Unless  the  court  otherwise  directs,  the  original 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 
Id.  (2  Edm.  191). 

i  761.  IVhen  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaiutiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  aflfects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  at 
it  directs,  and  uiion  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc.,  I  121,  fifth  wntence,  am'd.     See  |  1796. 

i  782.  Special  caneii  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

I  703.  Deatk  of  party  after  -rerdtet,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgement  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  I  4,  am'd. 

I  704.  [Am*d,  1904.]  AcHon  for  a  wrons  not  to  almte  after 
verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
seduction  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
as  though  the  original  party  plaintiff  had  lived.  After  verdict 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
i-anse  of  action  survives.  And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1904,  cb.  379.     In  effect  Sept.  1,  1904. 

1  700.  BTo  verdict,  etc.^  can  be  talcea  after  a  party's  deatk. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  cr  de- 
cision is  absolutely  void. 

2  R.  S.  387.  S  6  (2  Edm.  402).  am'd. 

1  700.  Death,  etc.,  of  pvbUo  ollleer  or  trvatee. 

Where  an  action  or  special  proceeding  is  authorised  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  n  public  officer,  or 
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hj  a  receiyer,  or  other  trustee,  appointed  by  Tirtne  of  a  statute, 
bi8  death  or  removal  does  not  aoate  the  action  or  special  pro- 
ceeding: but  the  same  maj  be  continued  by  his  successor,  who 
moat,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  coQy  of 
which  must  be  annexed  to  the  judgment-roll. 
2  B.  &  888,  §  14;  and  U  1882,  eh.  285,  S  S  (8  Edm.  874).  conaoUdated. 
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TITLB  V. 

Kotions  and  orders  generally. 

Sec.  767.  Definition  and  form  of  an  order. 

160.  An  application  for  an  order  Is  a  motion. 
76U.  Motions  in  supreme  court;  where  to  be  heard. 
ViO.  Motions  in  New  York  city. 

771.  In  absence  of  Jud^e.  motion  may  be  transferrea  to  another  Judc*. 

772.  773.    What  Judges  may   make  orders  out  of  court,   without  notice. 
7(4.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

77(5.  Subseuqent  application  for  order  after  denial,  etc..  of  prior  appllcaUco. 

777.  Id. ;  as  to  application  for  Judgment. 

778.  Penalty  for  violating  last  two  aecliona. 

779.  Costa  of  a  motion;  how  collected. 

I  767.  [Am'd,  1811,  1912.]    Definition  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  an  action  ur  special  proceeding,  must  be  in  writing,  unless  other- 
wise specitied  iu  the  particular  case.  iSuch  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  Order  was  made  in  tne  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  It  Is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  P.-oc.  9  400,  am'd.  Am'd  by  L.  1911,  ch.  368;  L.  1912,  dL  W.  in  •»«! 
Sept.  1.  1912.  ,..«., 

f  708.  [Am'd,  1900,  1011.]  An  applfcntton  for  an  order 
la  a  motion. 

Such  applicntion  or  motion  must  be  mad(»  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  jud^e  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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Mtting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  properly  be  prayed  for  iu  tl?e  petition;  and 
in  like  ntanner  a  proceeding  which  is  reqnlred  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  Boli«e  t hereof,. fspecify  one  or  more 
kinds  of  relief  in  the  alternatiye  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eiisbt  days'  notice  of  the  motion  shall 
be  ^iven,  at  least  one  day  prior  to  the  time  at  whirh  the  motioa 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  tM  time  at  which  the  motioci  ra  noticed  to  he  heard, 
serve  upon  the  attorney  for  the  moving  party  a'  notice,  >vfth  or 
witliout  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  .for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  bearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  instifflciencies  in  the 
moving  papers  which  can  be  cnred  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
thst  snch  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  bear  and  consider  the  motion,  or  may  direct 
tile  motion  to  stand  over  to  be'  henM  at.  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  !n  whose 
moving  papers  or  application  snch  defect  or  Insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  becanse  of  technical  defects  therein,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
Qpon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied.  It  shali  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  snch  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  time>< 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  -specifically  referred  to  In  the  notice  of  motion. 

Id.,  I  401,  rabO.  1,  U  1900,  ch.  147;  U  lOU,  ck.  763,  in  effeet  Sept.  1, 
1011. 

I  761^.  (Avft'd,  1879.]  Motfons  In  supreme  conrtf  wlkere 
to  be  heard. 

A  motion,  upon. notice,  in  an  ^pU^n  In  the  supreme  court  must 
be  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 

*Tbe  words,  "  tbe  motion  mast  be  madb  in  that  district,"  omitt«d  by  error 
In  enffrowlns. 
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by  law  that  a  ipotion  may  be  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 
Id.,    I   401,   sobd.   4,   am*d. 

I  770.  Motlonii  in  New  Y<»rlc  eity. 

In  the  first  judicial  district,  a  motion  which  elsewhere  most  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  SDbd.  2. 

I  771.  In  absence  of  Jad^e,  ■toHon  Btay  be  timmaCencd 
to  anotber  Judse. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cauw 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  oth^ 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  .order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.   Proc..   I  404,  mm'd.     See  I  26,  ante. 

I  772.  [Am'd,  1896.1  What  Jndseii  may  make  orders  out 
of  court,  iprltbout  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  countsr  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  I  401,  subd.  8;  and  id.,  I  324.  coiMoUdated  and  am*d.  See  ante.  |  241; 
L.    1895,    ch.    940. 

I  773.  Tbe  same. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 


774.   [Am*d,  1877.1     Review  of  order,  aaade  by  a  Judge 
otber  conrt. 


I  77 
off  an< 

An  action,  made  by  a  judge  of  a  court,  other  than  the  court  io 
which  the  action  is  pending,  may  be  reviewed  in  the  same  mao- 
ner,  as  if  it  w^as  made  by  a  judge  of  the  court,  in  which 'the  action 
is  pending. 

Co.  Proc.,  S  403.  last  clauae,  am'd.     Se«  |  827,  ante. 
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1  770.  (Aflft'dy  1877.]  Wken  mtay  of  proceedlnsa  not  to 
•z«ocd  twemty  dajru. 

All  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  dajs,  snail  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adrerse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  i  401.  rabd.  6.     See  Bole  OT. 

i  77e.  Subsequent  applloation  for  order  after  deaUtly 
ete^  of  prior  applleatlon. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2  R.  8.  281.  i  27  (2  Sdm.  297);  and  Id.  178.  ||  8JB.  88  and  84  (2  Bdm. 
IW). 

i  777.  Id.  I  an  to  application  for  Jndiraient. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
eaunot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

i  778.  Penalty  for  -rlolatlns  last  two  seetlona. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
pimiahed  by  the  court,  for  a  contempt. 

3  B.   S.   281,   I  28. 

f  779.  [Am'd.  1879,  1889  and  1884.1  Costs  of  a  motion  f 
lio^r  eoUoeted, 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mlsaion  of  the  court  shall  Se  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pav  the  same,  except  to  review  or  vacate  the 
order,  are  stayed  without  further  direction  of  the  court,  until 
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the  payment  thereof.  But  the  adverse  part^  may.  at  bU  ^ectioiiv 
waive  the  stay  of  proceedings.  Where  tu«  order  directs  tkmt 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  cmtts  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  peraoK 
from  punishment'  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 
Be9  Code  of  Pro<«..  m  amM  In  17r6:  L.  1884,  ch.  181;  I  823a.  post. 
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TITZA  VI. 
Xisoellaneoiis  practice  regulatioxifl. 

4i*ld*  1.  QeiMral  regblatloiu  respecting  time. 

5.  Preferred  and  deferred  caveee. 
a.  Berrice  of  papen. 

4b  DIacoTery  of  Sooks  and  papen. 

6.  General  regnlatlona  respecting  bonds  and  undertakings, 
e.  Otlier  matters. 

articijB  first. 

General  regtUationa  respecting  time, 

4fe.  780.  Notice  of  motion,  to  be  eight  days. 

Tftt.  Bow   time   enlarged,  before  its  expiration. 

TSB.  OovT  of  affldarlt  must  be  served. 

188.  Belief*  after  time  has  expired. 

784.  When  time  cannot  be  extended. 

788.  QaalUteatlon  of  last  section. 

188.  Orders  in  certain  actions;  bow  pnbllsbed. 

787.  Time  for  publication  of  notice;  how  compnted. 

788.  [B^paatod.] 

I  T80.  Notlee  of  motion,   to  be  elsbt  days. 

Where  special  proviaion  U  not  otherwiee  made  by  law,  or  by 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
•ther  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
neceaaary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  toe  time  appointed  for  the  hearing;  unless  the 
eoart  or  a  Judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  m  which  the  attorney  for  the  applicant 
resides^  upon  an  affidavit  showing  grounds  therefor,  makes  an 
order  to  show  cause,  why  the  application  should  not  be  granted; 
and.  In  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 
Bm  U  18M,  eh.  818.    flae  also  Balsa  87,  8T. 

i  TBI.  How  time  enlarged,  before  fta  exp^lratioii. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
groands  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 
Go.  Pioc.,  part  of  |  405,  am'd. 

I  7SS.  CopT  of  aflidavit  mvat  be  served. 

Id  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

u. 

f  TBS.  Relief,  after  time  baa  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may.  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

f  for  part  of  Co.  Proc.,  |  174. 
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I  T84.  'WMen  time  eannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  timi^ 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  jodce» 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expirati<Hi 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  apecified  in  the  next  aection. 

8m  Go.   Proc..   i  406. 

8  786.   [Am'd,  1877.]     analifleatlon  of  last  seetioM. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  diea 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  rem^ 
sentative  of  the  decedent,  at  any  time  within  four  montha  after 
his  death. 

1  780.  Orders  in  certain  aettonsi  "horw  pnblislied. 

Where  an  action  is  brought  for  the  collectiye  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  In  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  couit,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demanda» 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  an  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  R.  S.  18S.  I  106  (2  Bdm.  190). 

I  987.  Time  for  pvblleatloit  of  notleei  he^r  eoBtpnted. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  la  to 
happen,  or  which  completes  the  full  period  of  publication. 
Ot.   Proc..   I  425. 

I  788.  [Repealed,  1892,  ch.  67T.] 
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Pr^errtd  and  dtfmrtd  oaiMer 

IM.  rm.  Pnftraon  qf  etrttln  aetloat  by  tte  pMpl 
no.  lA.:  of  ctliBliMl  actions. 
7M.  Id.;  ftiBOiv  clTll  actiona. 

aid.;  to  OMiHta 
Wbao  an  oido 
TM-B.  [Bopaalail.] 

f  788w  Pretereaee  of  eertaln  aetions  br  tbe  yooylo. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
CO  reooTer  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
In  behalf  of,  a  public  or  goTemmental  interest,  by  a  municipal 
or  other  public  cornoration,  or  by  a  board,  officer,  custodian, 
asencT  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  dlTision,  subdiyision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  /"ight,  obtained,  re- 
ceiTed,  conrerted,  or  disposed  of;  or  to  recover  damages,  or  other 
oompensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
ais|Ki0ing  of  the  same;  or  the  aiding  or  abotting  tnereor;  is 
mtitled,  on  the  application  of  the  attorney-general,  to  a  nrefer^ 
^nce  oTer  any  other  business,  at  a  term  or  sitting  of  any  court 
/f  the  State,  irrespective  of  its  place  upon  the  calendar. 

U  1876,  cb.  d»,  8  B. 

f  TMk  M«|  of  eriaalAAl  ootiOMS. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
ana  special  proceedings,  except  as  prescribed  in  the  last  section* 

8m  pool.  H  IMl,  1774. 

I  71>1«  [Am'd,  1877,  1878»  1882,  1887»  1896,  1880,  1900,  190S, 
180e.]     Id.  I  amonff  oivll  oottono. 

Giril  causes  are  entitled  to  preference  among  themselves,  In 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1.  r  Am'd,  3879,  1898,  100G.1  An  actton  or  special  proceoding 
brougnt  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  bv  or 
against  any  state  officer  or  board  of  state  officers  as  such;  where 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
!if^  has  given  notice,  at  the  time  of  the  service  or  the  notice  of 
trial  or  argument,  or  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
said  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

U  1809.  cb.  186;  U  1906.  cb.  61.  In  effect  Sept.  1.  1906. 

2.  [Am*d»  1888,  1898.]  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  conmiissioners  of  pilots  in  The  City  of  New  York,  are  par- 
tiea:  where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,  has  been  served  by  tUeir  attorney,  at  the  time  oi 
service  of  the  notice  of  trial  or  argument.     The  provisions  of  the 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 
U   1888,  cb.   ISe.    In  effect  Sept.  1,   1898. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  m  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  offi<zers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  1809.]  lu  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  speciiu  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  ^zcept  as  to  preferences  provided  for  in  sectiona  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  "section. 

L.  1880.  oh.  686.    In  effect  Sept.  1. 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  bas 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1806,  1899,  1900,  1906.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant^  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  whefe  a  right  of  action  ia  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
ftie  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  In  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

h.  1880,  ch.  080;  L.  1900,  ch.  144;  Xj.  1006.  ch.  6.    In  effect  Sept  1,  1M6. 

6.  [Ani'dy  189S.]     An  action   for  dower  where  the   plaintiff 
proof  by  affidavit,  to  the  satisfaction  of  the  covt»  or  a 
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jiidse  UiereoC  tlut  sh^  has  no  suiBcieat  meaiu  of  .support  aside 
from  the  estate  in  controversy,  an  action  for  the  parUtion  of  real 
property. 

7.  lABk'd,  1883.]  An  action  against  a  corooration  or  joint-stock 
association,  issuing  bank  notes  or  any  kina  of  paper  credits,  to 
circulate  as  money;  or  by  or  ai^ainst  a  receiver  of  such  a  corpora- 
tioii  or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

&  lAaft'd,  1878. J  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

&.  [Aat'4,  1887.]  In  an  action  against  a  sherilF,  in  his  official 
capacity,  or  an  action  by  a  shentf  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrupient 
or  iastruments  of  indemnity,  or  an  undertaking  or  undertakings 
giTen  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Addedy  1898.]  In  any  court  an  action  for  libel  or  slander. 
uian,«h.  lai.  m effect 8«^.i,i8i8. 

12.  [A«de«,  189».]  In  the  court  of  appeals,  all  appeals  from 
judgmeata  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  Bubdivision  two  of  section 
one  hundred  and  ninetr-one  of  this  act,  where  tho  decision  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  as  in  said  subdivision  of  said  section 
proTkled. 

L.  llMLok.fli.    lBiffeot8«pft.  l.lNi. 

13.  [Added,  ifK».]  An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 

L.  1802.  ch.S57.    In  effect    Sept.  1,  1002. 

Where  aa  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  qaeetions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

I  *•«.  CAm'd,  1886.]    Id.|  ia  maadaanis  or  proklbltloa. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  courts  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  18Hb  eh.  Nf. 

i  788.  [Am'd,  1888,  1886»  1800,  1804»  1818*]  "Wbere  aa 
order  la  neeesaary. 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear^  in  the  pleadings  or  other  i)aper8  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.   Such  an  order  is  not 
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appealable,  bnt  it  may  be  racated  by  the  Judge  or  judges  holding 
the  term  at  which  the  preferred  cause  is  noticed  for  trial  or  hear- 
ing, or  by  such  other  justice,  or  at  such  other  term  of  court,  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a 
case  embraced  within  subaivision  first  or  second  of  the  last  sec- 
tion but  one,  and  the  order  in  a  case  embraced  within  subdiTision  . 
six  thereof  may  be  made  ex  parte,  and  is  conclnsive.  Where  no 
order  is  required,  a  claim  for  preference,  specifying  the  proTiaion 
of  law  under  which  the  claim  is  made,  may  be  insertra  in  the 
note  of  issue  to  be  filed  with  the  clerk,  and  it  shall  then  be  the 
duty  of  such  clerk  to  place  such  cause  in  its  proper  place  among 
the  preferred  causes  at  the  head  of  the  calendar;  except  that  in 
the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and 
the  seventh  judicial  district,  no  action  or  special  proceedinip  shall 
be  placed  as  a  preferred  cause  upon  the  calendar  of  any  circuit 
court  or  trial  term  or  special  term  of  any  court  as  herein  pro- 
Tided,  but  the  party  desiring  a  preference  of  any  cause  shall 
serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  be  made  to  the  court  at  the  opening 
thereof,  or  to  such  justice  or  other  term  of  court  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rulea  of 
practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  ap- 
pear in  the  pleadings  or  other  papers  upon  which  the  case  is  to  be 
tried  the  notice  must  be  accompanied  by  an  affidavit  showing 
such  facts.  In  said  counties  of  New  York,  Bronx,  Kings,  Queens 
and  Erie  and  in  the  seventh  judicial  district,  the  application  for 
a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
Justices  or  other  term  of  court,  or  at  such  other  time  as  shall 
be  prescribed  by  the  general  or  special  rules  of.  practice,  and  if  it 
shall  appear  that  the  cause  is  entitled  to  a  preference  and  is  in- 
tended to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  cer- 
tain, during  that  term,  on  which  day  the  said  cause  shall  then  be 
heard;  if  there  be  two  or  more  causes  so  designated  for  trial  for 
the  same  day,  the  said  causes  shall  be  heard  in  the  order  of  their 
date  of  issue. 

Am'd  by  U  1895,  ch.  410;  L.  1896,  ch.  140;  L.   1900,  ch.  ITS;  U   1904, 
ch.   173;   L.   1015,  ch.   63a.  in  effect  May  14,   1916. 

I  7©4,  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  785.  [Repealed  Jan«  1,  1896;  L.  1895»  ch.  946.] 
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ARTIGIiB   THIRD. 

Btrvioe  'of  papers. 

Bcc  706.  Paper  nuy  be  serred  personally. 

797.  Other   modM    of   aervlce. 

798.  Doable  time  when  serred  through  the  post-oiBce. 

799.  When  iMper  to  be  serred  ou  sitoruey;   when   serrloe  not  reqnlnd. 

800.  When  serrice  may  be  made  on  clerk,   for  uou-resideox. 

801.  flerrlce   through   branch   post-office   in   New   York   city. 

801-a.  Serrice    in    certain    actions    when    name    of    deceased    person    is 
stated  as  defendant. 

802.  This  article  not  applicable  to  serrice  of  summons  or  certain  other 


I  TSfl.   [Am>4,  1688.]     Paper  max  be  eerreA  personallx* 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  sorvcMl 
or  reqaired  to  be  filed  in  an  action,  shall  be  plainly  and  legibl> 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  qualiiy,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  tv\  enty-ei^ht  inclies  in  size,  and  ser- 
vice OA  fiUng  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
any  ci^il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ee<Mling,  civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  anv  iudg- 
ment,  determination  or  order  of  any  court  or  board  shall  h^ 
printed  (when  re<|uired  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Oa.  Pioe.,  t  408,  am'd;  L.  1888,  eh.  498.   flfi*  B«l»   19. 

1 191.  [Afli'«,  18»7.]    OOmt  Modos  of  nervleo. 

Where  the  aerrice  is  not  personal,  it  may  be  made  88  follows; 

1.  Upon  a  party  or  an  attorney,  through  the  po«t-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-oflice  or  in  any  post-ofllce  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  serred  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

Z  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
>8g  the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
hariag  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
•ad  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  In  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box ;  or,  if  the  office  is  not  open, 
■0  as  to  admit  of  leaving  the  pai>er  therein,  and  there  is  no  office 
Nttcr-box,  bv  leaving  it  at  his  residence,  within  the  sUte,  with  a 
fC  MtftaUe  tmt  and  diacrwtiaiu 
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4.  Upon  a  party,  by  leaving  the  paper  at  hid  residence  within 
tue  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

SubFtltnte  for  Co.  Proc.,  If  409.  410,  411;  L.  1897,  ch.  40.  In  •ffeet 
Sept  1.  1897. 

i  708  [Am'd.  1»09,  1910.]  Time  added  when  served 
tliroash  tlie  post-offlce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rnles  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act;  if  service  is  made  through  the  post- 
office,  three  day?,  shall  bo  added  to  the  timp  specified  .except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
office,  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc.,  f  412.  amU  Am'd  by  L.  1909,  cb.  423;  L.  1910,  ch.577.-  Ib 
•ffect  Sept  1.  1910. 

I  709.  IVlien  paper  to  be  served  on  attorney;  wlt^n 
service  not   required. 

Where  a  party  has  fuipcnred,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  appuarod,  Kcrviee  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  In  jail,  for  want 
of  bail. 

Id.,   fl  414  and  417,  coDSOIidated. 

I  800.  'When  service  may  be  made  on  cleric,  for  non- 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon. him  may  be  made,  Iw  serving  it  on  the. clerk.. 

]4.»  I  415. 

i  801.  Service  thronerh  brancb  post-ofllce  In  New-Yorlc 
city. 

In  the  city  of  New- York,  where  a  paper  ia  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

i  801-a.  [Added,  1909.]  Service  in  certain  actions  wben 
name   of  deceased   person  is   stated   as    defendant. 

Tn  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole^  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  a«  provided  by  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased;  person  is  stated  as  a  defendant,  the  proceaa  an! 
papers  therein  may  be  served  on  any  person  or  peraona  using 
such  name  with  like  effect  as  thoueh'isuch.  person  or  persons 
had  been  named  as  defendant  <  by  his  or  their  own  resfsctlTe 
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names,  and  with  the  same  effect  as  though  all  such  persons 
were  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substitutiog  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  by  L.  1900.  ch.  65.  DerlTatlon  —  L.  1880.  ch.  561.  I  6.  See 
Dwte  3  ot  notes  of  Boanl  of  Statutory  Connolidatloii  at  end  of  code. 

I  802.  [Am*d,  1909.]  Tbls  article  not  applicable  to 
•er^iec  of  nommons,  or  certain  otber  process. 

This  article  except  the  last  section  does  not  apply  to  the  ser^ 
Tiee  of  a  summons,  or  other  process;  or  of  a  pap^r  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  Is 
specially  prescribed  by  law. 

Id.,  I  418  and  part  of  Id.,  f  408.  Am'd  by  L.  1909«  ch.  66,  |  8.  Bee 
note  46  of  notea  of  Board  of  Statutory  ConiiolidatlOD  at  end  of  code. 
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ARTICLB  FOURTH. 

(See  43  Hud.  95.) 
Diacovery  of  hooks  and  papers. 

<<•«.  808.  Court   maj   direct   dltcoTery   of   books,    etc 

804.  Rulee  to  prescribe  the  cases,  etc. 

§55-  Petition  'Of  discovery,  and  order  tfaerenpon. 

806.  Order,   when   and  by  whom  vacated. 

807.  Proceedings   apon   the  return  oC  the  ordor. 

808.  Penalty  for  disobedience. 

809.  Effect  of   papers,    etc.,    produced. 

Of 'bSSLi^cT^e'tiSJf^  *•*"•'  •"•  ~«*  ~^  ^^"^  dltK^o^^ry 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  prodnce 
and  discover,  or  to  give  to  the  other  party,  an  inspection  and 
copy,  or  permission  to  talte  a  copy  or  photograph  of  a  book,  docu- 
ment, or  other  paper,  or  to  malce  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  B.  S.  199,  I  21,  consolidated  with  Co.  Proc,  I  388.  Am'd  by  L.  1000. 
ch.  173;  L.  1913.  ch.  86.     In  effect  Sept.  1,  1913.  -*m  u  uj^  i^  iv^w. 

I  804.  Rules  to  preseribo  tbo  casesy  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  in  whlck 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  preacribea  in 
this  act. 

M.,   I  22,   am'd.    See   Rulea  14-16. 

8  805.  Petitioit  for  dlaeoTorTt  And  order  tberonpoiu 

To  entitle  a  party  to  procure  such  a  discovery  or  inspectioiit 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
aflSdavit,  to  the  court,  or  to  a  judge,  authorised  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and.  If 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id.,    SI   23  and   2B. 

f  80e.  Order^  wben  and  by  wbou  vaeoted. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

M.,   I  24. 

I  807.  Proeeediasii  upon  tbe  retara  of  tbe  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  maj 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed  for,  as  justice  requires.     Where  either  Is  directed,  m 
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referee  may  be  appointed  bj  the  order,  to  direct  and  snperia- 
tend  it;  whoee  ceroiBcate,  nnlesi  set  aside  by  the  court,  is  pre- 
samptiTer  and,  except  in  proceedings  for  contempt,  condusire 
eTidence  of  compliance  or  non-compliance  with  the  terms  of  the 
•rder.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 

SitatltBto  for  2  R.  S.  200,  i  26.  and  part  of  Oo.  Proc.,  |  S88. 

I  808.  PeMAlty  for  dlsobedleaee. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discoTCiy  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  npon  notice  to  him,  apply  to  the  coart, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
som,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  fnture 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
par^  in  default,  the  court,  in  a  proper  case,  may  direct  that 
his  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
Buke  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
In  relation  to  which  the  discovery  or  inspection  was  sought 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  mav  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
hi  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 

tnbrtltsttt  for  2  R.  S.  90O,  I  26.  and  part  of  Oo.  Proc.,  f  888. 

8  800.  BCe«t  of  papers,  etc,  prodoeed. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  bv  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

a  B.  a  90O.  I  27  <S  Bdm.  908). 
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ARTICLSJ  FIFTH. 

Oeneral  regulaiiofiB  respecting  bonds  and  undertakings. 

fiec.   810.  Bonds,   undertakings,   etc.,   mnst  be  acknowledged. 

811.  Party  need  not  Join  with  hit  soEeUes;  when  on«}  manty  to  nUcJeat 

812.  Form    of   bond   or  undertaking;    afBdavlt   of   sureties;    approral  by 

court  or  judge. 

813.  When  tsereral  sureties  may  Justify  each  In  a  smaller  sum. 
S13-a.   I'Hirtber  protection  for  undertakings  In  certain  cases. 

814.  BondK,  etc.,  to  the  people  or  a  public  officer  for  th«  benefit  of  a 

suitor. 
Rl.*!.  Bonds,  etc.,  not  aff^ted  by  change  of  parties. 
816.  Id. !  to  be  filed. 

I  810.  [Am'd,  1877.]  Bonds,  undevtakinflra,  et«.,  must  ¥• 
ackn  oyrl  edsed. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed: 
ing,  as  prescribed  in  this  act,  must  be  acknowledged  or  proTed, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See  Bale  6. 

I  811.  [Am'd,  18&5.]  Party  need  not  Join  witlt  Mim  anre- 
tiesi  -when  one  aarety  !•  aaAolent. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  "  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by  any  fidelity  or  surety  company  authorised  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  exe^^ute  any  such  bond  nr 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall   be  filed   with  each   bond  or  undertaking. 

L.    1895,   ch.   510. 

f  812.  [Am'd,  189S,  1809,  1901.]  Form  of  bond  or  nnder- 
tnklnari  affidavit  of  sureties;  approval  by  coart  or  Jndare. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  w^here  two  or  more  persons  execute 
ft,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity'  or  surety  company,  or  w^hen  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and   exclusive   of  property   exempt  by   law  from,  levy 
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juid  sale  under  an  execution.  A  bond  ^or  undertaking:  given  by  a 
party  without  a  surety  must  be  accompanied  by  his  affldarit  to 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  oth<:r 
fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
he,  discharged  from  liability  as  hereinafter  provided,  and  to  thnt 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  boud  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or'  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  in  the  usual  form' 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judee  must 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  Judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his' acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
•r  ainretiM  making  such  applicatioa  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
ttach  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
aad  requiring  him  to  so  account  and  file  such  accoimt  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions. 
coats,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  ex- 
pense iucui'red  in  so  fiUng  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
o.*  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  represents 
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tiyes  of  any  such  surety  or  sureties,  issue  an  order  requirinir  *U 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  aet- 
ilement  of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  oyer  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compenaation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
I4.  1895.  cb.  511;  U  1889.  ch.  726;  L.  1901,  ch.  624.    In  effect  Sept.  1,  190L 

f  818.  [Am'd,  1804.1  l¥Men  several  snretiea  mmr  inmtUtf 
eack  in  a  Mmaller  siibi. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  m  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  doUan, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  witb.  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  or  any  or  all  other  depoai table 
assets  for  which  such  sureties  may  be  held  responsible,  with  ■ 
safe-deposit  company  authorised  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  auch 
notice  to  them,  as  it  may  direct. 

L.  1894.  ch.  200. 

_   I  8ia-a«  [Added,  1918*]  Furtlier  proteetiam  for  vmdertak- 
Insa  In  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  proceeding  the  court  may  In  its  discretion,  if  justice  so 
requires,  order  further  or  other  security  to  be  given  in  ad<JUtion 
to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examination  of  any  surety  upon  any  such 
undertaking.  Upon  such  examination  or  re-examination,  if  Jus- 
tice so  requires,  the  court  may  require  a  new  suretv  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  The  court  may  enforce  aucb 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proper. 

Added  by  U  1918,  ch.  85.     In  effect  Sept.  1.  1913. 

I  814.  rAm'd,  1896.]  Bond«»  etc.»  to  the  people  or  a  pnblle 
olllcer  for  the  benefit  of  a  snltor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  pablic  officer,  for  the  benefit  of  a  party  or  other 
person  interested^  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in* 
terested,  may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
upon  procurinir  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pendinff:  the  city  court  of  the  city  of  New-York,  or  a  county 
coart,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  t^e  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

Lu  1895,  ch.  946. 

I  81B.  Bottda,  ete.,  not  affected  by  change  of  parties. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect  BE  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

I  8ie.  Id.  I  to  be  flled. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Ooi  Fxoe.,  I  428,  am'd.     See  Bole  4. 
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ARTICIiB   SIXTBU 

See.  817.  CoDBoTldatlng  causes   In  ume  court 

818.  Id.;  in  dlffer(*nt  courts. 

810.  Id.;  br  plaintiff. 

820.  Interpleader  by  order  in  certain  cases. 

820-a.  Suit  by  debtor,    demanding  Judgment  of  Interpleader. 

821.  DlRmlSMil  of  complftlnt  for  neglect   to  serve  summons.' 
8C2.     Id.;  for  neglect  to  proceed. 

82.').  Feigned  issi^es  abolished,  and  ordor  for  trial  substituted. 

824.  Summona  and  pleadings,  to  be  flied  wltbfn  tea  days  aftsr  ssrrlce. 

825.  Papers  In  spoclol  proceedings;  where  to  be  ftled. 
8i*6,  Publication,  tvhcre  no  nowj^paper,  etc.,  in  county. 
827.  Special  rcferenceB  in  certain  cases. 

1  81T.  Oonsoltdatliiff  causes  In  same  court. 

Where  .wo  o^  more  actions,  in  favor  of  the  same  plaintilf 
against  the  same  dcfonclant.  for  causes  of  action  which  may  bo 
joined,  are  ponding  in  the  pamo  court,  the  court  may,  in  its  dis- 
cretion, by  ok-dor,  cor.^olidnto  any  or  all"  of  them,  into  one  action. 

2  R.  S.  383.  9  33   (3  Edm.   30S). 

(  818.   Id.;   in    diCerent    courts. 

Where  one  of  (lie  actions  is  pendiug  in  the  supreme  court,  and 
another  Hs  pending  in  auolhcr  court,  the  supreme  court  may;  bj 
order,  remove  to  itself  the  action  in  the  other  court,  and  boa- 
solidate  it  with  that  in  the  supreme  court. 

Id.,   8   37. 

S  819.  Id.  I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  umai^ 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  I  88. 

9  820.  [Am'd«  18&4.]  Interpleader  by  order  In  oertsam 
eases. 

A  defenuant  rigainst  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  a^  any  time  before  answer,  upon  proof,  by  affi- 
davit, the'^  a  person,  not  a  party  to  the  action,  maaes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  lo  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  Its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
^ssession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  W 
the  action. 
U  1894,  cli.  340.    999  Banking  Law,  |  116. 
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I  sao-m.  IA4ded»  1906.]    Buit  by  debtor,  ^emmn^i^m  J»*«- 
memt  of  Interpleader. 

When  any  sum  of  money  ahall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fiftv  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimant!^  thereto,  the  debtor  may  bring  suit  in- any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
jQdsment  of  i»terpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  for  an  order  permitting  and  dii'ecting  the  plaintiff 
to  pav  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon 'the  pavment  into  court  of  the  amount  of  the  debt  as  re- 
quired bv  the  order,  be  discharged  from  any  further  liability  to 
aay  oi  the  defendants  In  such  action^  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendante  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  In  dispute  may  make  such  an  order,  upon  such  terras  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Added.  L.   190S,  ch.    tm.    In  effect  Sept.    1,   1008. 

I  891.  [Am*d,  1877.]  DismUsul  of  complaint  for  nefflect 
to  serve  MomiBOiiii. 

Where,  In  an  a(?tlon  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had.  the  court  may,  in  its  discretion, 
QpOD  the  applh^tldn  of  a  defendant,  who  has  anpearod  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg* 
ment  accordingly. 

Sobstitote  for  Co.    Proc.,  part  of  I  374. 

I  82S.  [Am'd,  18T9.]  Id.t  for  neglect  to  proceed. 
Where  the  plaintiff  tmreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  tlem,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  comploint  as  against  the  moving  party  or  parties,  and  render 
jadgment  accordingly. 

Id.    fee  Bale  8& 

f  828.  F*elffned  Issues  abolished,  and  order  for  trial 
substituted. 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleadings,  or  where  a  ouestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  tne  triai 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  9  r- 
thority  necessary  for  the  trial. 
Go.  Proc.  I  72.     See  Rule  31. 

I  824.  Smnmons  and  pleadl«ffs»  to  be  Med  irltbltt  tem 
days  after  flervlce. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  serred,  within 
ten  days  after  the  serrice  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  withoat 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,    i    416. 

1  826.  Papem  In  special  proceedings  I  wbere  to  1>e  Med. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  In 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  desi^ation  is  made  by  him,  of  a  coonty 
where  one  of  the  parties  resides. 
L.  1847.  ch.  470,  |  20,  am*d. 

f  826.  [Am'd.  1877.]  PaMleatlon,  'wbere  ao  aew^Bpayer, 
ete.,  In  eoantr- 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  m  a  county*  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  B.   S.  562,   I  10. 

I  827.  [Am'd,  1877.]    Special  references  In  certain  oaaes. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  tile 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  Slst  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were  I 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where  | 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  Qpon  lint  sentence  of  L.  1847,  cb.  280,  |  77.  | 
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CHAPTER  IX 

Evidence. 

TRUI    I.— Oramsl  B«inilfttlo«t  nipAetUv  It1<«bm,  Mi  a«  OMifMMMf 

n4  Mftde  of  KxaalaitloB  of  a  WltaoM. 

TRU  U.-Co»MmB«th«lUM«MMUidTtfttaMy«f»WltM«. 

TITLB  m.—  ]»«»MlU«u. 

mXB  IT.—  BMUMtarf  BrMoae*. 

TITLE  L 

G«iMral  Tegol&tiozui  respectine  evidenee,  and  the  comptttttiicy 
.  and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  witness;  eTldence  in  particular  caaea. 
2.  Admlniatratloo  of  an  oath  or  affirmation. 

ARTICLB  FIRST. 

Competency  of  a  witness;  evidence  in  particular  cases. 

See.   828.  No  witoeas  to  be  excluded  by  reason  of  interest,  etc. 

829.  When  party,  etc.,  cannot  be  examined. 

830.  Teattmony  of  party  or  witness  since  deceased  or  insane   or  who, 

being  a  nonresident,  has  departed  from  the  state,   together  with 
ail  ezhibita  or  documents  proved  daring  snch  testimony. 

831.  When  hosband  and  wife  not  competent  witnessen.     When  competent. 

832.  CoDTlctlon  for  crime  not  to  exclude  witness;  how  conviction  proved. 

833.  Clergymen,  etc..  not  to  disclose  confessions. 

834.  Phyalciana  not  to  disclose  professlonsl  Information. 

835.  Attorneys  and  counsellors  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 
^7.  When  witness  not  excused  from  testifying. 

838.  Svidence  of  party  may  be  rebutted. 

839.  Admlaaion  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  meaanremeat. 
84 lb.  Trial  and  burden  of  proof  of  contributory  negligence. 
841b.  BedtelB  aa  to  heirship  In  dceda. 
f  828.  Ifo  wltmeaa  to  be  excliided  br  reaaom  of  Interest, 
ete.  . 

Bxcept  88  otherwise  specially  pTescribed  in  this  title,  a  person 
shall  not  be  exclnded  or  excused  from  being  a  witness,  by  reason 
of  his  or  her  interest  In  the  event  of  an  action  or  special  proceed- 
ing: or  because  he  or  she  is  a  party  thereto:  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  Is  brought,  prosecuted,  opposed,  or  defended. 
Co.  Pioc..  i  398;  and  L.  1867.  ch.  887.  i  1. 

I  8S9.   [Am^dt    1881.]      'Wben    party »    etc.,    cannot    be    ex- 
smfned. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  or  a 
"special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunatic,  or  a  person  deriving  his  title  orinter- 
est  from,  through  or  under  a  deceased  person  or  lunatic,  Dy  as- 
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signment  or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  the  \f  itftess  to4  tite  deceased  person  or  lana- 
tic;  except  where  the  executor,  administrator,  surviyor,  coiumit- 
tee,  or  person  so  deriving  title  or  interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  commuiii* 
cation.  A  person  shall  nof  be  deemed  interested '  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  bffnkin^  corporation  which  \n  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 

Substitute  for  Ck).  Proc,  |  399. 

I  830.  f  Am'd,  1893,  1896,  1899.  1911.]  Teflttvionj  of  iMurtF 
or  1%'ltneM  since  deceased  or  InMttile  tte  >fv1il>,  Ikeniflr  a  mon- 
residentf  has  departed  from  the  state,  together  -vrltla  all 
exhibits   or   documents  prorcd   dnrlnar   sach   testlmonjr. 

Where  a  party  or  witness  has  died  or  become  insane  or,  beli^g 
a  nooresident  of  this  state,  has  departed  from  tlie  state  sincv 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the"  decedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  la^t  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  eith^  in  coort 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evideucr 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  before 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  same 
parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  nini,  or  to  any  other  legal  obje<»tion  to 
such  exhibits  sod  documents.  Such  testimony,  exhibits  and  doc- 
uments proven  by  oath  to  have  been  so  previously  taken  or  read 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  sucli  testimony  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent  may  be  so  read  in 
evidence  by  any  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  coort  or  ofllcer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

L.  1893.  cb.  595;  L.  1896.  cb.  563;  L.  1809.  ch.  ft52;  L.  1911.  di.  3«4, 
in   effect  Sept.    1,    1911. 

f  881.  [Am'd,  1877,  1879,  1880,  1887»  1915.1  Tiniea  hvalMSd 
and  fvtfe  not  competent  witnessesi  ivhen  compcteBt* 

A  husband  or  wife  is  not  competent  to  testify  against  the  other, ' 
npon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  founded  upon  an  allegation  of  adultery,  except 
to  prove  tiie  marriage  or  disprove  the  allegation  of .  adultery. 
However,  if  npon  such  trial  or  such  hearing  the  party  against 
whom  the  allegation  of  adultery  is  made  produces  evidence  tend- 
ing to  prove  any  of  the  defeases  thereto  mentioned  in  section 
scvealieeB  hundred  and  fifty-eisht  of  this  act,  the  other  p&rtjr  is 
competent  to  testify  in  disproof  ot  aoy  such  defense.    A  husband 
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or  wife  lAall  not  be  compelled,  or  without  consent  of  the  other  if 
liTin^,  allowed  to  disclose  a  cootideDtial  cominnuicatio;!  made  by 
one  to  the  other  darinr  marriage.  In  an  action  for  criminal  con- 
versation, the  plaintiff  8  wife  is  not  a  competent  witness  for  the 
plaintiff,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
anj  matter  in  controversy;  except  that  she  cannot,  without  the 
plaintiff's  consent,  disclose  an^ ,  confidential  communication  had. 
or  made  between  herself  and  the  plaintiff. 

U  1M7.  ek.  887.  H  S  tsd  8  (T  Sdm.  198).  ai»*d;  L.  187T,  eh.  418;  t. 
1878.  cfa.  542-,  U  1880,  ch.  148;  L.  1837.  cb.  103;  U  1915.  cli.  18X,  ia 
effect  April  3,    1915. 

f  8SS*  tAm»d,  187».]  OoBvlc«ton  for  cfKng  not  to  exel«4lo 
-witnooof  Mo^pr  comirletioa  provo4. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal,  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination^  upon  which  he  must 
answer  sluj  question,  relevant  to  that  inquiry;  and  the  party 
croMfrexa  mm ing  him  is  not  concluded,  by  his  »nswer  to  such  a 
question. 

See  I  2008,  pcwt.    See  P«nal  Code»  i  714. 

f  8SS.   Clervrmen,  ete.,  not  to  dliielotfe  confewslons. 

A  clergymiSD,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confessioB  m»de  to  him,  in  hiv  professional 
chftracter.  in  the  eourse  of  diAcipline,  enjoined  by  the  rules  or 
practice  of  the  xeligious  body,  to  which  he  belongs. 

2  R.   B.   406.  J   72,  .iii'd.  ^ 

I  894.  [Am'V,  1904,  1905.1  F^r«felfin«  oip  professional 
re«rtntored.  nmrm^m  not  to  dlselose  profomtonnl  in* 
forasntlom. 

A  person  duly  authorized  to  practice  physic  or  surgery^  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  tliat  capacity;  unless,  wh€<re  the  patient  is  a  child  under 
the  age  of  aixteea,  the  informatioa  iSo  acquired  indicates  that 
the  patient  has  been  the  vicUsa  or  subject  ~  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  4o  testify  fuUy  in 
relation  thereto  upon  emj  examination,  trlaJ  or  other  proceeding 


in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

M.,  I  78;  U  1904,  eh.  881;  L.  1M0.  ch.  881.     tii  «Hect  Sept.  1,  1908. 

i  880.  lAm'd»  189e.]  AttoracT*  anid  eonnnoHovo  not  to 
dlaelose  commnnlcatlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  cierk».  steoogiApher  or  other  person  employed  by  tueh 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 
U  18M.  eh.  68^    la  effeet  SepC  1.  18iMk 

f  8841.  f  Ani*d,  1808,  1080,  1804»]  ApFllention  Of  tlie  last 
tlireo  •oetlono. 

The  last  three  sections  ap^ly  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examinatiun  disc^o^e 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  '^e  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  ezpreeslj  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or.  if  the  ▼alidity 
of  the  last  will  and  testament  of  snch  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  snryiving  husband,  widow  or  any  heir-at-law  or  any  of  tiie 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  tiie  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  snch  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examinatioB 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
late for  snch  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  18S8,  au  295;  L.  189»,  ch.  B8;  L.  1904.  cb.  831.    In  effect  Sept  1.  1904. 


f  887.  Wben  vrltiiesB  not  exensed  from  testlfytav. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

8  B.  8.  40S,  f  71   (2  Edm.)  422. 
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I  83ti.  JBvidenee  of  party  mar  be  r«batt«d. 

The  Tostimony  of  a  party,  ta^en  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 
OoL  Proc..   f  398. 


f  830.  [Am*d»  1903.1  Aclmtiislon  by  member  of  corpo- 
ration. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  made  while  a  member  of  such  corporation 
and  testlfj'ing  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  a.  S.  407.  i  80 ;  L.  1903,  cLi.  384.     In  effect  May  C,  1803. 


f  S40.  f  Am'd*  1877.)  Seal^  presamptive  eTldenee  of  eott* 
•Idevatioa. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

Sottttltnte  for  2  R.  S.  40G.  |  77. 


f    841.    (Am*d,    1891.]      Presamptlon    of   deatb    la   certain 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  proin^rty  in 
which  his  death  comes  in  question,  unless  it  is  niiirmativeiy 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lap.se  of  twenty-live  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  ure  pre- 
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sullied  and  they  Bhall  be  presamed  to  have  been  dead  at  tlie 
time  of  such  sale  and  before  such  payment  into  court,  or  to  the 
treasurer  of  any  couuty. 

1  B.  S.  749,  i  0,  am*d;  L.  ISOl.  ch.  304. 


I  841-a.  [Added,  1908.]  Testlmosiy  of  murrmyor  and.  proof 
of  standfird  of  measaremeiit. 

No  surveyor  shall  give  evidence  in  any  cauae  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  reapectlng 
the  survey  ur  measurement  of  lauds  wliich  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  outh  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  such  sealer  pursuant  to  the  provision!  of  the  laws  of  this 
state,  shall  uc  prima  facie  evidence  of  such  conformity,  and  an 
omcial  certificate  made  by  any  such  sealer  that  the  implentent 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  hy  L.  1000.  cb.  05,  Deriyatlon  —  U  1851,  ch.  134.  |  33,  as  am'd 
by  L.  1803,  ch.  lui,  I  1.  See  note  4  ot  noteii  of  Board  of  SUtotorj  Cob- 
suUdaiion  at  end  of  code. 


i  841 -b.  (Added,  1013»]  Trial  and  burden  of  proof  of  coa- 
trlbatory    neffllirenoe. 

On  the  trial  of  any  action  to  recover  damages  for  caaaiug 
death  the  contributory  negligence  of  the  person  killed  ahall  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1013,  ch.  228.     In  effect  Sept  1.  1013. 


I  841-b.  rAddedp  1013.]     Reoltale  aa  to  belrebip  ia  deoda. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  ^hls  state,  any  deed,  mort- 
gage, lease,  release,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  purpose  of  transferring 
the  title  to  or  interest  in  lands,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contains  recitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  the  heirs-at-law  of  a  prior  owner 
of  the  title  or  interest  described  in  said  instrument,  shall  be  pre* 
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BumptiTe  evidence  of  said  heirship  as  therein  recited,  if  such  in- 
Btrament  be  duly  acknowledged  or  witnessed  and  proved  in  any 
manner  required  or  permitted  at  the  date  of  the  execution 
thereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  office  of  the  secretary  of  state  of  the  state  of  New  York. 
Added  bj  L.  1913,  ch.  395.    In  ^ect  Sept  1,  1918. 
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ARTICLES  SBCOHTD. 

Administration  of  an  oath  or  a^rnuUum. 

9ec.  842.  Before  wLcm  oaths  aod  affldavlti  may  be  taken. 

843.  la.;    In  oimciul  caaes. 

»44.  Id.;    wltbuat  the  State. 

845.  UeDeral  mode  of  awearinir. 

840.  Wben   kitisUig  the  gospels  dlspeased  with. 

847.  W'heD  aCirmatioD  to  be  made. 

w48.  Other   uiGdes   of  swearing. 

t49.  Swearing  persons  not  Christians. 

860.  Court  may  examine  wltneas. 

•61.  Swearing  falsely  In  any  form,  perJiUT. 

i  842.  [Am*a.  1911,  1916.]  Before  whom  oaths  and  aff- 
lldavita  may  be  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law,  except  an 
uath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  ofllce,  and 
ail  oath  or  acknowledKiiwnt  required  by  law  to  be  taken  before 
a  particular  offirer,  may  be  taken  before  a  judjje,  clerk,  deputy 
clerk,  or  special  deputy  clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
state,  or  poiict!  justice  thereof,  surrogate,  special  county  judjre. 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act,  except  that  a  justice 
of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  county 
containing  the  town  or  city  in  which  he  is  authorized  to  act;  and 
wlien  certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any   officer  or  other  person. 

2  R.  S.  284.  I  49,  am'd ;  amM  by  L.  1911,  cb.  G70:  U  1915.  ch.  146, 
In  etrect   Sept.   1,    1915. 

I  843.   [Am'd,  1877.]     Id.|  in  special  ease*. 

Where  an  officer,  person,  loard,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testiiuouy 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perfonu, 
the  officer  or  ixTson,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  p<»rson, 
board,  or  committee,  to  whom  or  to  which  application  is  made  In 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  552.  {  11. 

I  844.   Id.;   without   the    State. 

An  oath  or  atliilavit  required,  or  which  may  be  received,  iu  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  olKcer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  as 
to  his  official  character  and  the  genuineness  of  his  signature,  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  tbe 
same. 

I  846.    [Am*d,  1899.]     General  mode  of  swearlnir. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  Ms  baxMi  on  tb« 
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fTOspels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kinR  the 
fospels. 
2  IL  S.  407.   f  82;  U  ISW,  cb.  340.     In  effect  Sept.  1.  1899. 

1  »46*  [Am*d,  1899.]     l^l^hen  kiMinff  the  soapeU  dlspenaed 
with. 

The  oath  must  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  beine 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  (»od. 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

2  R.  S.  407.  {  83;  L.  1800,  ch.  340.     In  effect  Sept   1,   1800. 

i  847.  "Wlieii   Affirmation   to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscien- 
tious scruples  agafhst  taking  an  oath,  or  swearing  in  any  form: 
"  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

Id.,  I  84. 

i  848.   [Am'd,  1877,  1809.]    Other  modes  of  vwearinff. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
98  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of.  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id.,  I  85;   U  1800.  ch.  840.     In  effect  Sept.   1.   1800. 

i  848.  Sirearlnff  persons  not   Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  840  of 
this  act. 

Id.  408.  I  86. 

I  860.  Court   maT  examine  Tvitness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id..  I  80,  am'd. 

I  801.  [Repealed  ty  L.  1909,  ch.  88.   See  Teaal  Law,  §  1622.] 
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TITUBi  IL 
Ckimpelling  the  attendance  and  testimony  of  a  witaeea. 

8ec.  862.  Mode  of  •errtng  tabpoeiMt  iBioed  oat  of  a  court. 
858,  Penalty  for  dtBobedlence. 
864.  Subpoena  to  be  iaaued  by  Judge,  otoi 
855.  Penalty  for  disobeying  subpoena.    Warrant  for  witlMM. 

866.  When  witneM  to  be  imprlBoned. 

867.  Contenta  of  warrant. 

868.  To  wbom  directed;  bow  executed. 

860.  Qnallflcatlon  of  preceding  aectlons. 
800.  Wltneu  exempt  from  arrest. 

861.  When  to  be  diacharged  from   arrest. 

862.  By  whom   wltneases  may  be  dlscbarged. 
868.  Arreat,  when  void;  penalty. 

864.  Sberlfr  not  to  be  liable    unless  affldarlt  is  made. 

866.  Application   of   foregoing   provisions   to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  Books,  etc,,  of  corporation,  bow  produced. 

860.  When  perK>nal  attendance  not  required  by  subpoena  duces  tecum. 

I  852.  Mode  of  meryrlvLg  Bvbpoenai  Immod  out  off  a  eowrt. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  serred  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  wltneaa. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  sabstaace, 
must  be  deliyered  to  him. 

3.  The  fees,  allowed  by  law,  for  trayeling  to,  and  retaming 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  8.  400,  I  42,  with  amendments. 

§  858.  Penalty  for  dlaobedlenee. 

A  person  so  subpoenaed,  who  fails,  w^itbout  reasonable  excuse* 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  au  order,  auly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  additton  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  add^ 
tion  thereto.  Those  sums  may  be  recovered  in  one  action,  or  ia 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenal ed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,   I  43,   sm'd. 

f  854.  [Am'd,  1900.]  Sabpoeaa  to  l^e  Issued  br  Jad«ey 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
bonrd  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  au  offldal  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  jnd^.  or 
oflScer,  or  a  person  designated  in  a  oommis^iion  issued  br  a 
court  of  another  State  or  countrv,  to  give  testimopy,  or  to  lxmy% 
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his  deposition  taken,  or  to  be  examined:  a  subpoena  may  be 
iasaed,  by  and  under  the  hand  of  the  judge,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  rrqairing  the  person  to  attend:  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena,  must 
be  aerred,  as  prescribed  in  section  eight  hundred  and  fifty-two 
of  this  act.  This  section  does  not  ap^y  to  a  matter  arising,  oft 
an  act  to  he  done,  in  an  action  in  a  conrt  of  rseerd* 

2  R.  8.  401.  I  44.  «m*d  L.  1900,  ch.  587.  In  e7ect  April  28,  1900.  Sea 
U    1907,  «h.   546. 

I  ass.  (Am'd,  187fk]  PesAlty  lor  aisobeyliMr  ssibpooiua, 
'Wmnaiat   for   irltness. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  If  be  fails  bq  to  do,  without  a 
reasonable  excuses  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  oe  lawfully  indicted  therefor,  lor  the  damages 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  In  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  jnoge  of  such 
a  court,  upon  proof  by  affldarit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
ajiprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
requ&ed. 

Id..  H  tf  and  ^>  consolidated. 

I  SSe.  [Am*d,   1879.}    'Wlien  witness  t»  lie  Imprisoned. 

If  the  person  subpoenaed  and  attending  or  hrougbt  as  pre- 
scribed in  the  last  section^  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, <yr  to  snbsCTibe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  Issuing  the  subpoena,  if  he  is  n 
jadge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
ne  is  not,  then  any  judge  of  such  court  may  upoa  proof  by  affi* 
darit  of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

U..  f  47,  siD'd  TerbftUy.     Set  |  870,  post. 

I  8S7.  Contents  of  ^warrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec^ 
tloQ,  nrast  specify  particolariy  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  most  l»e  inserted  in  the  warrant 

M  ,  I  48.    See  I  VIS,  poet. 

I  8B8.  To  'wlioM  dlyee<e4|  faow^  oxeented* 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre* 
scribed  in  this  title,  mast  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him«  in'  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.   4<tt.  I  4».   8m  S  87«,  poet. 

§  859.  Q^nalifleatlon  of  pr»c«dla«  sootlons. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
issued  by  a  justice  of  tlie  psaos;  or  to  n  witness  subnoenaed  t/n 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by.  law,  for  compellini^  the 
attendance  of  a  witness. 

2    R.    S.    402,    i    SO. 

{  8GO.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  L«wb. 
tit.  Civil  Rights  Law,  |  25.] 

i  861.   [Am'd»  1909.]     When  to  be  dlachars^d  from  ttrr^mU 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requirmg  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order,  direct- 
ing the  discharge  of  a  witness  or  other  person,  from  an  arrest 
made  in  violation  of  section  twenty-six  of  the  civil  rights  law. 

Id..  I  52,  am'd.  Ara*d  by  L.  1900.  ch.  65.  |  3.  Se^e  note  47  of  scrtea 
of  Bo«rd  of  Statutory  Consolidation  at  end  of  code. 

i  862.  [Am*d,  1896,  1909.]  By  whom  wlta esses  ma.7  he 
dlacliarflred. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec- 
tion. Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 
also  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  twenty-six  of  the  civil  rights  law,  where  a 
subpoena,  served  in  ^ood  faith  upon  the  nerson  arrested,  was  issued 
as  prescribed  in  section  eight  hundred  and  fifty-four  of  this  act. 

Am'd  by  L.  1895,  ch.  946:  L.  1900,  ch.  65.  |  3.  See  note  48  of  nolet 
of  Board  of  Statutory  OonMUdaaon  at  end  of  code. 

11  868-864.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  25-26.] 

i  80S.  Application  of  foreffolngr  provisions  to  Jndsnt^Bts. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

t  866.  [Am'd,  1890*  1064.]  Records  not  to  be  remoTed  hr 
▼iptne  of  subpoena* 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  Icept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  or  by  the  officer,  faaTing 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  bot 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  connty  of  New  York  or  the  reirister 
of  the  county  of  Kings,  is  required  at  a  term  or  sittinir  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes:  specifying  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

U   1896,  ch.  946;   U   1904,  ch.   84.     In   effect  If&rch  18,   IWH. 
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I  86T.   {Aaa'dv  1879.]  Prodvctlon,  ete.,  of  book  of  accovnt. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  sub^ena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
sub|K>ena  or  the  order  for  production,  upon  such  terms  as  justice 
requires  touching  the  inspection  of  the  book  or  any  portion  theorof, 
or  taking  a  copy  thereoi  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

i  867*.    [Added.  1016.]      Snbpoema  dvces  tecum  relatlnar  to 
koapital  records. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public 
hospital,  or  superintendent  or  officer  thereof,  requiring  the  pro- 
duction of  any  books  of  such  hospital,  showing  certain  entries  or 
record?*  therein,  or  any  other  record  or  data  relating  to  the  physi- 
cal condition  or  treatment  of  a  patient,  a  transcript  of  such 
entries  or  records  or  data  duly  certified  by  the  superintendent  of 
such  hospital  or  his  assistant  and  delivered  to  the  court  or  tri- 
bunal requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such 
transcript  authenticated  and  produced  as  herein  provided,  shall 
be  deemed  evidence  as  if  the  original  of  such  books,  entries  or 
records  were  produced. 
Added  by   L.   1815,   ch.  325,   In  effect  Sept.    1,    1916. 

I  8II8.  Books*   etc.,  of  corporatloiiy  how  prodoced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
ao  order,  made  as  prescribed  m  the  last  section,  as  the  case  re- 
quires, must  te  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  bcok 
or  paper  Is. 

I  868.  "WhcB  personal  attendance  not  reanlred  by  sub- 
poena daces  teenm. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecrum,  or  an  order,  made  as  presribed  in  setion  8(K)  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  sulwrdinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
It,  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  al^o  be  served  upon  him. 
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TITLB  UL 
DepositluBUBU 

4rtlcto  1.  Deposltionit,  taken  and  to  be  used  within  tha  State. 

3.  Depoaltioon,  taken  without  the  State,   for  une  within  the  8tat^ 
8.  Dm«itioD8,  taken  within  the  State,  for  tnawithoat  tb*  Btata 

ARTICL.B    FIRST. 

DepositioM,  taken  and  to  he  used  within  the  8tatm» 

flee.  870.  Deposition  of  a  party  or  person  who  especta  to  IM  «  VHftU 

871.  Deijositlon  of  a  witnem  not  a  party. 

872.  Application:  (H^itenta  of  affidavit. 
878.  Order  for  examination. 

874.  Punishment  f«.r  dlKobeylDy  order. 

875.  Service  of  order,  etc. 

876b  Examination  of  ndverfe  party. 

877.  Party  confined  in  prison. 

878.  [Bepealed.] 

879.  Deposition  by  consent. 

680.  Rules  for  examinntion  of  party  or  expected  party.  Manner  «f 
taking  and  returning  depoaltiona.  Refusal  of  persona  axamlned  to 
answer. 

881.  When  to  be  read  In  evidence. 

882.  Proof  of  witness's  Inability  to  attend. 
888.  BflTect  of  deposit  ton. 

884.  Original  affidavits,  evidence. 

880.  Deposition  to  be  used  no  motion. 

880.  Where  witness  may  be  compelled  to  attend. 

I  870.  fAm'd,  1878,  1004,  1009.1  Deposition  of  a  9mrtT 
or  person  wlio  expects  to  b«  a  party. 

The  deposition  of  a  party  to  an  action  pendtn^r  in  a  coart  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  an  acrtion 
about  to  be  brought  in  stich  a  court  may  be  taken  at  his  own 
instance  or  at  the  .instance  of  an  adverse  party,  or  bv  a  co- 
plaintiff  or  codefendant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  1878.  oh.  ISM):  Co.  Proc.,  part  of  ||  JJOO.  391,  S92  and  397;  L. 
]0<:4.  c'h.  CUO:  L.  lOflO.  ch.  (i5,  I  3;  see  note  49  of  notes  of  Board. of 
Statutory    Oousolidation    at    end    of   code. 

I  871.  [Am'd,  1877,  1000.]  Deposition  of  a  witness  mot 
a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary   to  a  party   to  an  action,   pending  in  a 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  abont  to  be  brought  in  snch  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
in  Uiis  article. 

2  H.  8.  S81,  portlMw  of  |i  1,  S,  88  and  84  (2  Edm.  407,  414,  41B>. 
Am'd  hj  U  im.  cb.  66.  |  8.  Ctet  nois  4»  oC  matm  of  Boud  «f  SUtotory 
Copoolldatlon  at  and  of  codab 

I  8TS.  [Am'd,  1877.  1879,  1880,  18f>8,  1896,  1911»  1918«] 
ApplleAtioiii  eontemta  of  AllldAvlt. 

The  person  desirinir  to  tal^e  a  deoosltlon  as  prescribed  in  this 
article*  may  present  to  a  jndge  of  the  conrt  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 

gciQS«:  or,   if  an  action  is  not  ^ending,   but  is  expected  to  be 
roiignt,  to  a  jud|re  of  the  supreme  court,  or  to  a  county  judge; 
an    aflldaTit,   settmg  forth   as   follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controTersy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  snch  person  is  material  and  necessary  for 
tue  party  making  snch  application;  or  the  prosecution  or  defense 
of  such  action,  and  if  the 'action  »  to  recoyer  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  and.  at  the  option  of  the  appH* 
cant  the  place  where  he  is  sojourning*  or  where  he  regularly 
transacts  business. 

8ce  Bote  81. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  fs 
about  to  depart  from  the  State;  or  that  he  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  belieye  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  tne  action. 

Baa  101  App.  IHt.  466. 

S.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adyerse  partr  is  of  fnll  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
States  where  he  regnlarly  transacts  business  in  person,  specifying 
the  place,  and.  if  it  is  in  a  citj,  the  street  and  street  number,  or 
other  derignation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  an  office;  also  the  cir- 
which  vender  it  necessary  for  the  protection  of  the 
907 
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applicant's   rights,   that   the   witness's   testimony   should   be  per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  coixieB 
within  one  of  the  two  last  sections.  And  if  the  party  soaifht  to 
be  examined  is  a  corporation,  joint  stock  or  other  unincorporated 
association,  the  affidavit  shall  state  the  name  of  the  officers, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  tc*«- 
tiniony  is  necessary  and  material,  or  the  books  and  papers  :is  to 
the  contents  of  which  an  examination  or  inspec'tion  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresli  his  nu'mory. 
2  R.  S.  301,  8d8,  fi  2,  34.  Am'd  b/  I*.  1877,  eh.  416;  L.  1879,  eh.  542; 
U  IKHO.  ch.  S36;  L.  1803.  ch.  721;  L.  1805,  cb.  046;  U  1011.  ch.  781; 
L.  1013.  ch.  278.     In  effect  Sept.  1;  1013.     See  Rule  82. 

1  878.  [Am'd,  187T,  187»,  1884,  1808,  1804.]  Order  tor 
exajutnatten. 

The  judge  to  whom  snch  an  affidavit  is  presented  mnst  grant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  lie  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony:  otherwise  lie  must  dismiss  the  applicatio-i. 
Wnere  the  person  to  be  examined  is  a  party  to  a  pending  actir.n. 
or  is  expected  to  he  a  party  to  an  action  to  he  brought.  Hie  ortler 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  lie  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
Defore  trial  may,  if  the  defendant  apply  therefor,  direct  tliat  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  piiysi- 
cians  or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  snch  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  i»he  shall  be  entitled  to  have  such  examiuKtion 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before 
tli<»  judge,  or  bofoie  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  servit^e  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  tive  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  afflaavitt  and 
that  fact  is  recited  in  the  order. 

2  R.  8.  302,  308.  ||  3.  34.  Am'd  by  L.  1877,  ch.  416;  U   1870,  ch.  04t : 

L.  1884.  cb.  300;  U  1K93,  cb.  721;  L.  imi4.  ch.  428. 

I  874.  [Am'd,  1877  Rii4  1882.]  PaMlshment  for  diMb«T- 
Inv  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  persoii  reijuired  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compr^lled.  and  ho  may  be  punished  in  like  manner,  and  th% 
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proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  8ub- 
poena,  issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 

I  S75.   [  Am'dy   1879.]      SeP^lce   of  order,   ete. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
leranted.  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paoer  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  tney  must  be  served  upon  hira^, 
as  directed  by  the  order.  If  no  action  is  pending,  they  mugt  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

1  870.  [Am'd,   1878.]      Bxamlnatlon  of  adverse  party* 

I'pon  proof,  by  affidavit,  that  service  of  a  copy  of  the  orrler 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposit 
tton  of  the  witness,  at  the  time  and  place  specified  iu  the  order. 
He  may.  from  time  to  time,  adjourn  the  examination  to  another 
day.  and  to  another  place,  within  the  same  county.  Sections 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  B.  S.  392,  %  5,  snd  id.  390,  §  36. 


{  877.   [Repealed    in    1877, 
onllned    lit    prison. 


re-enaeted    in    1882.]      Party 


Where  the  party  or  other  person  to  bo  examined  is  confined  in 
a  prison  or  ?ail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  iu  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  iu  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  TliG 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

I  878.  (Repealed,  1877.) 

i  879.  [Am'd,   1882.]     Depoaltlon   by  consent. 

The  parties  to  an  action  may  stipulate,  in  writin|r,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  iulerrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
the  examination,  as  upon  a  trial;  and  the  judge  or  referee  may 
take  his  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directing  it  to  he  so  taken.     But  tbis^Bection  does  not  apply  to 
a    case    specified   in    section    eight    hundred    and    seventj-seTeD 
ot  this  act. 
U  1847,  ch.  280,  %%  78  and  70,   amended. 

I  880.  [Am'd,  1870.1  Rvles  for  ezamia»tiom  of  party  or 
expected  party.  Manner  of  takinip  and  returnlnsr  deposi- 
tions.     Refusal    of    persona    examined    to    ass^ver* 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  tue  same  rules  as  if  he  was  examined  npon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre* 
scribed  in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  reqalres 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fuller  read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted:  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  i^levant,  and  whether  the  witness 
is  bovnd  to  answer  it. 
2  B.  8.  802,  I  6,  and  part  of  |  5  (2  Edm«  408) ;  and  id.  800,  i  87  (8 
415). 

f  881.   (Am'd,  1911.1     When  to  be  read  ^n  evidence. 

The  deposition,  or  a  certif.ed  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  asses.;mpnt 
of  damages,  by  writ  of  inquiry,  or  upon  a  referi»nce,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  original 
affidavit  or  stipulation,  or  in  any  other  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  Ijetween  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  vt 
special  proceeding  is  then  pending.  In  an  action  or  special  pro- 
ceeding thereafter  brought  between  tlie  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them.  Inolnding  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  opy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  Is  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  tho  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plalntiflL 

2  R.  S.  Sft2.  part  of  1  7.  aud  Id.  399.  part  of  S  80;  am*d  by  L.  1011, 
ch.  859.   In  effect  i>i*pt.   1.  1011. 

210 


d  by  Google 


c  9,  i.  3,  a.  1  WITHIN  THE  8TAT£.  SI  882-96 

f  883«  [Aat'dy  188S.]  Pvoof  of  witness'ii  In^blUtjr  to  mU 
te»d. 

Bat  sach  a  deposition,  except  that  of  a  party,  taken  at  the 
iimtaDce  of  an  adverse  part^,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescnbed  in  this  article,  shall  not  be  so 
read  in  eyidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 

2  R.  S.  882,  388,  remslnder  of  f  i  7  and  88. 

I  883.  Kffect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,   II  8  and  40,  am'd. 

I  884.  Orlffliial  aAdavlts,  evidence. 

The  original  aflldavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,  I  88. 

I  88B.  [Am'd,  1877,  1901,  1909.]  Deposition  to  be  used 
om  n.otlon. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  Kis  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  may 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and*  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Sobatitnte  for  Co.  Proc.,  i  401.  subd.  7;  L.  1901,  ch.  526;  L.  1909,  ch. 
85,  I  8.  See  note  49  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of  code. 
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I  880.  Iirhere  witness  may  be  eompelled   to  Attend. 

Where  a  person  to  be  examined,  as  prescribed  In  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  m 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  persoD. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affldftTit,  the 
order  otherwise  directs. 

Co.  Proc..  i  391.  laBt  clause,  with  ameDdments. 
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c.  0,  t.  8,  a.  S  TAKEN  OUT  OP  BTATB.  §§  887-88 

ARTICLB  SBOOND. 

Dipomtiotu,  taken  wUhmU  the  StaUyfcr  uee  within  the  State^ 

■•e.  887,  888.  When  commiaalon  to  iMue. 

880.  How  and  npoo  what  terms  granted. 

880.  Order  made  by  Judge. 

891.  InterTOsatoiies;   bow  settled. 

682.  Id.;   to  be  aimexed;  dlrecttooa  for  return. 

868.  Oommlsaion  to  examine  wholly  or  partly  upon  oral  qti«itloos. 

8M.  When  open  commiaBlon  may  lasue,  or  depoaltlona  may  be  takes* 

896.  I>eposUion8  where  adverse  party  la  an  Infant  or  oommittM« 

886.  Notice  of  examination  opon  oral  questions. 

887.  Open  commlsskMB. 

888.  Order  dlrectlnc  depositions  to  be  taken. 

880.  Before  whom  depositions  may  be  taken;  ootloe  of  taking. 

900.  How  depositions  taken. 

901.  Commission   or   order   to   take  depositions;    bow  executed  aad  !•■ 

tamed. 
9€8.  CertUcate  of  execution. 
908.  Certificate,  a  snfflcient  return. 

904.  Return  by    agent. 

905.  If  agent  Is  sick  or  dead. 

908,  907.  Filing  deposition,  etc.,  so  returned. 

908.  Gommisslon,  etc.,  by  consent. 

900.  Where  return  to  be  kept;  parties  may  Inspect  it,  etc. 

910.  When  deposition  may   oe   suppressed. 

911.  Deposition,  etc.,  CTidence. 

912.  When  interrogatories  and  deposition  may  be  In  a  foreign  langusfs. 

913.  Letters  rogatory. 

I  887.  tAm'dy  1879.]    ^When  eommlsslon  to  issue. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  tiie  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  authorizing  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness;  and  to 
return  the  same,  and  the  commission,  according  to  the  directions 
xiTen  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 

From  L.  1888,  cb.  876,  i  1,  am'd. 

I  888.   [Am'd,  1895.]      The  Mtme. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
cases: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  Judgment  has  been  rendered  against  the  ad- 
ferae  party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  in  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
lupreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
eonaty  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  the  applicant,  in  the  prosecution  or  defence  of  the 
action.  If  a  new  trial  is  granted. 

•8m  L.   1882.   cb.  410.   fl  1264;   p«rt,  f  MH. 
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4.  Where  the  application  is  made  before  the  joinder  of  issae, 
in  an  action  brought  in  either  of  the  cotirts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
Ifc  joined,  and  an  application  for  a  commission  can  thereafter 
be  made»  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  talcen. 

5.  Whore  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  tefltinu>ny  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1895,  ch.  M6. 

I  F89.  How  and  upon  what  terms  grranteA. 

In  a  case  specified  in  snbdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to>  be  tasned,  may  be 
granted  or  refused,  in  the  discretion  of  that  coart.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  covlrt,  to  the  county  Judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted*  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  spplication  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  talcing  deposi- 
tions,  is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  deranlt 
for  want  of  an  appearance.  Upon  granting  the  order,  the  coart 
or  Judge  may,  in  any  case,  impose  such  terms  as  jnstice  re<iQirefl. 

Prom  L.  18C2.  ch.  .179,  II.  and  2  R.  S.  803.  (||  11  ind  12,  witli  axaeaOments. 
8m    also    L.  1847,  cb.  470.  ft  1^  il  Bdm.  M8>. 

1  890.  Order   ntade  by  Jndare* 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  mnst  be 
entered  in  the  oSice  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  tlie  same 
terms:  and  it  is  subject  to  the  control  of  the  court. 

9  891.   Interrovatorieat  how  nettled. 

Unless  the  interrogatorion.  to  bo  artnc^ted  ts  the  commission, 
are  settled  by  consent  of  the  parties,  they  most  lie  settled^  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
oonnty  judge  of  the  connty,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  S.  ass.  I  14,  M  iim*d  by  li.  1875,  cb.  420. 

t  892.   Id. I  to  ]l>e  annexed |  direotl<ms  for  retntfn* 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  Question,  pertinent  to  the  issue,  which  he  proposes.  UnleM 
the  pnrties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shall  be  returned,  the  judge  mvst 
indorse-,  uiv>n  the  commission,  the  proper  direction  for  that 
purpose.  ITnlesR  the  court  or  judge  thinics  proper  to  direct  It 
to  be  refnmed  by  an  agent,  it  mnst  be  retnmed  throngh  tht 
post-office. 

Id.,  f  16,  with  fja^adDMAtA. 
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i  888.  [Am'd»  18INS.J  CommlMiloii  to  ez*mlne  wliolly  or 
pmrtljr  npo»  oral  aneatlons. 

Where  an  Issue  of  fact,  joined  in  an  action,  is  pendine  in  the 
snpreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  1896,  cfa.  M6. 

9  894.  "WlieB  opem  commlMalon  may  issae,  or  depoaltloMS 
waMT  bo  taken. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
of  the  courts  si)ccified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order^ 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  ns  prescribed  in  the 
following  sections  of  this  article. 

I  883.  [Am'd,  18T8,  1897.}  Doposlttoaii  where  adverse 
party  1«  an  Infant  or  committee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 

L.]»Z,ck.606.   b efface lU^lSl  1887. 

(  886.  HotJee  of  examination  apon  oral  Questions. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  803  or  section 
8W  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof^naming  the  witness,  must  be 
served  as  prescribed  in  section  »99  of  this  act. 

tee  %  8C9,  post. 

I  887.  Open  eommission. 

An  open  commission  miftt  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon,  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission.  Immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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9  898.  Order  dlrecttnflr  deposltlonii  to  be  taken. 

An  order,  directing  that  depositions  be  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  Tlie  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1863,  ch.  887,  I  4.  am'd. 

{  889.  Before  iw-liom  depoMltlonii  may  be  taken  |  notlee 
of  taklnff. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  \>f 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, si)ecifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  bo,  at  least,  five  judicial 
days  before  the  deposition  is  tnkon;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1853.  ch.  887.  part  of  5  4,  and  I  6,  am'd. 

S  900.   HofV  depoaitlon»    taken. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witnesses  answer  must  b<' 
taken  accordingly,  the  objections  thereto  lK»ing  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

9  OOl.  ConimlHslon  or  order  to  take  depo«tttona|  bo^rr 
executed  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
i^'hom  a  deposition  is  taken.  unlef?8  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  tmth,  and 
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nothing  but  the  truth,  as  to  the  matters  reepecting  which  the 
iritness  is  to  bo  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produceil  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
sorrender  it.  a  copy  thereof,  riust  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe liis  name   thereto. 

4.  The  commissioner,  or  person  talking  the  deposition,  must 
SDbscribe  his  name  to  each  lialf  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  takinrg  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
np  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

2  B.  S.  394,  9  16.  and  U  1863,  cb.  387.  IS  6.  7  and  8. 

S  902.  CcrHfteatc  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion, a   certificate,    substantially    in     the     following     form,     the 
bhmks  lieing  properly  filled  up: 
"  State  "  (or  '*  territory")  "  of  "  i  gs  • 

"  County"  (or  *'  parish")  "  of  "  f  ^^" 

"I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of  ,  at  o'clock  in 

the         lioon,  at  the       .  in  the  state  "  (or  "  territory  ")      of 

,  and  after  being  sworn"  (or  ''affirmed,"  as  the  case  may  be), 
••to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  tho  nmtters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
icribed  my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

Fram  U  1863,  cb.  387,  |  7. 

I  903.     Certlllciite,  a  imfflGlent  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
tvn  to  a  commisaion. 
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S  904.  Return  hy  agent. 

If  the  packet,  specified  in  section  001  of  this  act,  is  delivered  to 
an  agrcnt,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receire  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  H. 
2  R.  8.   894,  I  17. 

8  1N>5.  If  Aorent  la  siok  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty.  Is  tin- 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
cf  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
reeeived  it  from  the  9gent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  I  18. 

S  906.  Flllnor  deposition,  etc.,  «o  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,  i  10.  am*d. 

9  907.  Tko  liante. 

If  the  packet  is  transmitted  through  the  post-office,  the  derk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  iuvlorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  S  20. 

9  3>08.  CoB&nil««lon,  etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  mar  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necesMiiy 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  f  21,   remodelled. 

I  900.  Where  return  to  l^e  lcept|  parties  mar  ins9««t 
It,  etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
providod  by  the  stfpnlntion  of  the  parties,  or  unless  the  court  hf 
a  special  order,  dirorts  them  to  be  filed  in  the  office  of  another 
clerk.    They  are  always  open  to  the  in8i>ection  of  th»  parties. 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 
2  R.  B.  aM.  fi  22. 

i  SIO.  l^bea  d*po«fltioA  auir  be  jnip»v«Me«« 
Where  It  appears,  by  affidarit.  that  a  depoiltlon  has  been  im- 
properly or  irregnlarly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  eoald  hare  been  pro- 
cared,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  fot 
either  party  has  practiced  an?  fraud,  or  unfair  or  oyerreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieyed.  upon  notice  to  the  adverse  party. 
U  I8B8,  cb.  887,  i  14,  am*d. 

i  Sll.  Deposition,  ete.,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exempUned  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  unless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reud  i..  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othej,  aL  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  I  IS,  sod  2  B.  8.  886,  i  28,  with  amendmenti.    See  4  T.  A  O.  886. 

8  Oia.  [Am'd,  188S.]  When  interroyntorles  and  deposit 
tlon  nany  be  in  n  forelarn  Innvvnve. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  commission  to 
he  issned  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
BfUglish  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  certificates  be  maae 
oat,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it.  and  the  in- 
terrogatories, must  be  interpreted  into  the  fiinglish  language,  as 
if  the  witness,  being  nnnble  to  speak  the  English  language,  was 
personally  present  and  testifying. 
U  1896.  ch.  046. 

9  918.  I«etters  rovaiory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  n  case  where  a  com- 
mission may  bo  issued,  as  prescribed  in  this  article,  upon  satls- 

.  ,ai7 


d  by  Google 


g«18  DEPOSITIONS  c.9,t.8.i.t 

factory  proof,  by  affidayit,  that  there  is  good  reason  to  beliere, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuiner  of  a  commission,  notwithstanding  that  a  conmiissioD 
can  be  executed,  in  the  country  to  which  they  are  sent.  Lett«n 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesset, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexed 
to  a  cominission.  and  the  depositions  taken  thereunder. 

218 
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DepoHlions,  taken  within  the  state  for  use  mthcmt  the  siaU* 

See.  914.  la  what  cases  deposition  may  be  taken. 
915.  Habpoena  to  witness. 
914.  IU;pealr(&. 

917.  Repealed. 

918.  RepMled. 

919.  TaklDK  and  retom  of  deposition. 
9:20.  Repealed. 

i  814.  [Am'd,  1899.]  In  what  csiaea  depoaltlon  may  be 
tak«B. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  United 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  hooks  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

3R.S  39.M29(2  Edm.  414),  as  am'd by  L.  1887,  cb.  88,  I  1  (7Edm.82) ;  L.  1899. cb. 
901   Id  effect  Sept.  1.  1899. 

I  815.  [Am*d,  1809.]    Subpoena  to  witneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
suprenae  court,  or  the  county  court  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office:  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witnefss  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
prrsnant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
.'reneral  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedmgs.  ^ 

li":  c?5A.^ri5f le'it*  fhiS  '"'^  **' '"  '*"•  "^-  "• » '  ^'  ^  ®^'  •"»'**  ^  ^ 

1  *  ?!?•  fRepealed  May  3,  1899;  J..  1899,  ch.  502.    In  efPert  Sept. 
1  *i|J5y^^P^"^^  ^*y  3'  ^^^'  ^^-  ISn,  ch.  .502.    In  effect  Sept. 

1  *  ?!?•  fR^Peal«i  May  .S,  1899;  L.  180«j,  ( h.  502.    In  effect  Sept 
J,  la99.1 
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§  010.  [Am'd,  1800.]   T«fclB«  Mtd  t^taxn.  of  deposition. 

The  officer,  or  commissioner,  before  whom  a  witness  appears, 
in  a  case  specified  in  this  article,  must  take  down  his  testimony* 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papera 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  In  which  the  action,  suit,  or 
special  proceeding:  is  pending,  as  the  practice  of  that  court 
requires. 
L.  1899.  ch.  508.    In  effect  Sept.  1, 1899. 

S  »20.  [Repealed  May  3,  1809;  L.  1809,  ch.  502.   In  effect  Sept 
1,  1809.  J 

dao 


Digitized  byLjOOQlC 


e.9,i4,«.l  DOCUMENTARY   EVIDENCE.  i|021--23 

TITLE  IV. 

Documentary  evidence. 

Artide  1.  Documentary  eTidence.   a«  a  subsUtute  for  oral  testimony. 

2.  Proof  of  a   document,   executed  or   remaining  wltbin   tbe   State. 

3.  Proof  of  a  document,   remaining  In   a  court  or  public  office  of  the 

United  States,   or  executed  or  rematnlng  wltbout   the   State. 

ARTIC1.E3  FIRST. 

Documentary  evidence,  as  a  suhsiitute  for  oral  testimony, 

8ec.  921.  Certain  official  certlflcateH,  eTidence. 

922.  Certificate,   etc.,  on  file,  evldmce. 

923.  Notary's   certlflcate,   evidence. 

924.  Notary'H  protect  and   memorandum:   when  eridenoa. 

925.  Proof  of  prenentment,  etc.,   of  foreign   bills. 

926.  Affidavit  of  printer,   etc.,   evidence. 

927.  Id. :  of  service  of  notice. 

928.  Marriage   certificate,    evidence. 

929.  Book   of  foreign   corporation;   when  evidence. 

930.  When  a  copy   thereof  Is  evidence. 

931.  How  copy  to  be  verified. 

931a.  Copy   of   designation   of   person   upon   whom   to   maka  service,    as 

evidence. 
931b.  Becital    In    order,    resiolutlon    or    record    of    public    officers,    board 

or  body   presumptive   evidence   of   certain    facts. 
931e.  Extracts     from     books    and     records     of    comptroller's     office     as 

evidence. 

1  021.  Certain  olllclal  certillcatea,  evidence. 

Where  the  officer,  to  whom  the  lejral  cnstody  of  a  paper  be- 
longs, certifies,  under  his  hand  and  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  fonnd,  the  certificate  is  presumptive  evidence  of  the 
facts  BO  certified,  as  if  the  officer  personally  testified  to  the  same, 

2  R.  8.  952.   I    12   (2  Edm.   573).      See  post,   i   901. 
I  982.  Certlfiente,   etc.,  on   flle,   evidence. 

Where  a  public  officer  is  required  or  authorized,  l)y  special  pro- 
vision of  law,  to  malce  a  certificate  or  an  affidavit,  touching  an 
act  performed  bj-  liim,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  .so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  preauniptive  evidence 
of  the  facts  therein  alleged,  except  where  tlie  effect  thereof  is 
declared  or  regulated,  by  special  provision  of  law. 

I  928.  [Ant'dt  1877.]     Notary's   certlflcate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  i«  pre- 
sumptive evid<»nce  of  the  facts  certified,  unless  the  party  against 
whom  it  is  ofl'ered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-paj'ment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

LTlStS,  ch.   271,    f   8   (4  Edm.    611». 
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S  0224.  Notary's  protest  and'  memorandani}  when  evl« 
d«nce. 

In  case  of  the  death  or  insanity  of  a  notary  pablic  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procurcni,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  bj 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  8.  283-284.  ||  46  and  47  (2  Edm.  294).  conMlldated. 

5  026.  Proof  of  presentment,  etc.,  of  foreign  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  m 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  ch.  809,  leoond  and  third  sentences  of  }  1  (6  Edm.  467),  am'd. 

i  026.   [Am'd,  1877.]     Aflldavlt  of  printer,  ete.»  evidence. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertipemont,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  speci- 
ally prescribed  by  law. 

L.  1885,  ch.  169.  |  1  (4  Bdm.  638).  am'd. 

§027.  [Am'd,  1002.]    Affidavit  of  service  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  on  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
ninking  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858.  ch.  244,  8  1  (4  Edm.  646),  am'd  by  adding  the  last  clauie;  L.  lOOfi. 
ch.  93.    In  effect  Sept.  1.  1902. 

§  928.   [Am'd,   1879.1      Marrlnjffe   certlllcate,   evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  v  horn  it  was  solemniied;  the 
original  entry  thereof  made,  pnrMuirt  1o  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  withi'j  i'p  State:  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certificsl,  is  pn»sumptive  evideoc^ 
of  the  marriage. 

8   R.    8.    141,    I   IT   (2   Kdm.    146^.  Digitized  by  CjOOglC 
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I  M9.  Book  of  forelffm  eorpormtloni  -when  OTldenee. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  oi:  the  corporation  may  be 
used  for  that  purpose,  as  presumptive  evidence,  whether  any  or 
All  of  the  parties  are  or  are  not  members  of  the  corporation. 
BnbfUtiite  for  U  1868,  cb.  206,  part  of  |  1,  ai  am'd  by  L.  1869,  cb.  68». 

§  880.  When  n  eopy  thereof  1«  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  origiDal  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 
L.  1868,  cb.  206,  parU  of  H  1  iLDd  2,  am'd. 

I  881.  Hovr  eopy  to  he  perilled. 

The  copy  must  be  verified  bv  the  deposition,  taken  as  pre* 
Bcribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  It,  or  of  a  person  who  has  examined  and  com- 
pared It  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct :  that  he  made 
It,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  bo  copied,  or  containing  the  entry,  was  the  book 
of  thecorporhtii^n:  or  that  it  was  then  a(;knowledged  to  him  to  be 
such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, l^f'  orinr^nnl  was  then  kept^ 
U..  part  or  »  t. 

i  IKIla.  [Added,  10O9.]  CopF  of  dealarnaflon  of  person 
upon    mhoni    to    make    service,    as    evidence. 

An  exeniplined  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  liled  by  a  foreign  corporation  as  provided  m 
section  sixteen  of  tlie  g<nieral  corporation  law  uccnmpaiiied  with 
a  certiticate  tlmt  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  exwntion  thereof^  and  conclusive  evidence  of  the 
authority  of  the  otlieer  executing  it. 

Addwl  by  I^  1909.  ch.  05.  Dorlvatlon  —  Codo  Civil  Vrooeiluro.  $  432. 
HUM.  2,  pt-  For  ri>iualn(ler  of  Rectlon  soe  CwW  of  Civil  PrcH-itlure.  S  4.i2. 
and  Gentral  (*<irporatiun  Law,  i  10.  See  note  0  of  notes  of  Board  of 
Statotory  ConsolldatioD  at  end  of  co<le. 

i  031b.  (Added,  lfM>9.]  Recital  In  order,  reaolutlon  or 
record  of  public  ofRcera,  board  or  body  prcMUiuptlve 
evidence    of   certain    facta. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty -one  of  the  gen- 
eral (construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumpti\e 
evidence  thereof. 


by    L.     1909.    ch.    65.       Do-lratlon  —  Statutory    CouHtnu-tlon    Law, 
19,    pt.       For    remainder    of    section    see    General    Con.><truction    Law,    |    4L 
M  note  6  ot  jiotea  of  Board  of  Statutory  Couaolidatiun  at  «nd   of  code. 
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f  081c.  [Aadedy  1&09.]  KxtracU  from  book*  And  r«corda 
oC  comptroller'*     office-  «ui    evidence* 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts 
from  the  books  and  records  of  his  office  in  reference  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relating  to  such  loL 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as 
the  original  book  or  record. 

Ad4«d  by  L.  1909.  ch.  4W.    la  9&9t^  UKi  SI,  ItOti 

2^ 
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artiole:  suicond. 

Proof  of  a  document,  eaecuted  or  remaining  tciikin  //&«  state, 

Scf.  932.  Suttttes,  etc. ;  bow  iwoveU. 

933.  Copies   of    records   and    papers    In    certain    offices,    presumptive   evi- 

dence. 

934.  Id.;   of  papers  1lh?d  with   town  derk. 

935.  Conveyani^,  when  acknowledged,  or  record,  or  transcript  of  record, 

evidence. 

936.  Suck  evidence  may  be  rebutted. 

937.  Wbat  Instruments  may  be  acknowledged. 

938.  Justice's  docket  and   transcript  evidence  before  him. 

939.  Transcript   from  Jvstkie's  docket,   evidence  generally. 

940.  Other   proof  of   proceedings   before   Justice. 

941.  Ordinances,   etc.,   of   cities,    villages,   etc. 
94  !a.  Proof  of  oi>loiilal  stattites. 

f  MS.  [Am'd,  ISeS.]    SUitiit««,  ete.,  Ikow  proveA. 

A  statute  or  joint  resolation,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  tinder  the  direction  of  the  secretary  of  State»  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  sudi  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  juat  and  reasonable. 

L.  1886,  ch.  694;  1  B.  8.  184,  U  8  and  12  (1  Bdm.  184),  consolldat«a 
■ad  am'd. 

§  983.  [Am*dy  1879,]  Copies  of  records  and  papers  la 
eertaia  ofllces»  presuiapttTe  eTlAeaee. 


of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  la\^,  a  seal;  6r  a  transcript  from  a  record,  kept,  pui^ 
snant  to  law*,  in  such  a  public  office,  or  by  such  a  clerk  or  sec* 
retary,  is  evidence,  as  If  ttie  original  was  produced.  But,  to  en- 
title it  to  be  used  In  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
olficer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  ofncial  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law, 
onder  his  -hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of*  the  legislature,  under  the  official 
seal  of  the  body  or  boArd. 

I  984.  Id.  I  of  papers  filed  vrlth  tovra  clerk. 

A  copy  of  a  pspev  filed,  pursuant  to  law,  In  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  ce'tifled  by  the  town  clerk,  is  eTidwce,  with  like  efl!ect 
as  the  original. 
I  £.  8.  a60,  fi  18  O  Sdm.  Stt). 
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S  98ft.  Conveyance,  -when  aekaowledored.  or  reeor<l,  ur 
tranMcript  of  record,  evidence. 

A  conreyance,  acknowledged  or  proved,  and  certified,  in  the 

manner  preticribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  ia  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  th<? 
record  of  a  conveyance,  duly  recorded,  within  the  state^  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  av 
the  original  conveyance. 
1  B.  S.  759,  ch.  8,  |  16.  and  fint  aentence  ot  {  17  (1  Bdm.  710),  am'd. 

9  036.  Svclft  evidence  may  be  rebutted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  ot 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effe<.t  thereof  may  be  contested,  l^  a  partar  ulSecteU 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  tliii 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  establisned  by  other  competent  proof. 

Id.,  remalBder  of  i  17. 

1  937.  IVhat  lastrnmenUi  may  be  aolcnovrledved. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  ia 
the  manner  prescribi'd  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 
L.  1883,  cb.  271,  i  0  (4  Bdm.  620). 

9  038.  Jv«tice'«  docket  and  transcript  evidence  before 
bim. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  Is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein, 

2  B.   S.  200,  i  246  (2  Edm.  278). 

9  930.  Transcript  front  Jviitlce's  doclcet,  evidence  grcn- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  pence, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgmeut 
therein  mentioned,  a  justice  of  the  peace  of  that  county:  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine:  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  Is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 
Id.,  H  246  and  247.  consolidated. 

>  Y40.  [Arn'd,  1877.]  Otber  proof  of  prooeedlnca  befere 
Justice. 

The  proceedings  in  an  action  brought,  or  a  special  proce^ inn 
mstitiued,  before  a  justice  of  the  peace,  within  the  State,,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  deatb 
or  absence,  they  may  be  proved  by  the  original  minutes  of  tbr 
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proceedings,  kept  fay  him,  pnrsnaiit  to  law,  accompanied  with 
proof  of  hia  hAndwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
ins] entries,  with  proof  that  those  entries  were  in  the  handwrit« 
ing  of  the  justice. 

2  K.  S.  90».  f  248. 

I  941.  [Am'dy  18C4.]  Ordliuiite«%  ete.,  of  eltle«»  ▼ill««ea. 
•te. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  cop7  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
Itgt  or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervisors. 

'    I  941a.  CAdded,    1809.1     Proof   of    colonial    statiitea. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-faye  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  m 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Ad<M  by  L.  1909,  ch.  65.  Derlyatlon -- L  1891,  eh-  126.  «  \  P*-  " 
am'd  by  L.  1897.  ch.  403.  |  1.  See  note  7  of  notes  of  Board  of  SUtutory 
GoD«oUd«tion  at  end  of  code. 
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Proof  of  d  doctcmetii;  temuinvn^  hi  a  cbHrf  <rf  jbH'bho  oflU»  of  the 
United  States,  or  executed  or  reifidiiiiti^  ivim&ui  the  st&ie. 

Sec.  842.  Printed  oopiea  of  laws  of  another  State,  etc. 
043.  Copies  of  records  of  United  States  courts. 

944.  Coi)fe8  of  docnimeAtK  ob  flftF  til  IHnttni^ift*  tit  VwlittA  Btmtm  pre- 

sumptive evidence. 

945.  Record  oC  biU  of  aale,  etc..  of  vessels. 
040.  ConvpJ-ance  of  lahd  wltWoiit  the  8t4t^: 

947.  Bxempllflcatlda  of  ceeord  Of  tenvQyance  of  Itfrid  Without  the  SUte. 

948.  Transcript  uf  dpcket.  etc..  of  Justice  of  ad^lning  fitate* 
940.  Id.;  haw  autheutlcatea, 

dSO.  Other  proof. 

961.  Pivof  may  be  rebotted. 

902.  Copies  .of  rec<>rds  of  ooorts  of  foreign  coantriea;  bow  aathentlcated. 

§03.  Other  (uroof.  i 

9$4.  This  article  does  not  dbclafe  effect  of  record,  kit. 

9fi5.  Public  records  in  Ne^v  York  oountr. 

966.  Doeumeots  ftom  foreQm  countries;  boW  antlltotlcated. 

§  042.  Printed  copies  of  lawn  of  abotKer  lltat^,  ele. 

A  printed  coi)y  of  a  statute,  or  other  written  law,  ot  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  of  31  trHnt^  ccrpy 
of  a  proclamatioq,  ,e(Uct,  (Jecree,  qr  ordinance,  by  the  exccutiTC 
l)ower  tneioof,  coutaiiiea  in  a  Mok  or  ptimicanOn,  ^iir|^9#Ms  or 
proved  to  have  been  t>ab)1i^ed  by  the  huthotity  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  existiqsr  law,  in  the 
jiidiclol  tribunals  thweof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree,  dT  ordinance.  The  unwritten  or 
common  law  of  another  State,,  or  of  a  te^rritory,  or  of.  a  foreixn 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  Hie  books 
of  reports  of  cases,  adjndgfed  in  the  courts  thereof,  must  also  ho 
ndmitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof.  .        .  .  ^ 

Co.  Proc,  fi  426,  as  am'd  In  1869.    See,  also.  L.  184S,  cb.  312  (4  ] 


§  943.  Copies  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   States,   is  evidence,    w^hen  certified   by   the  clerk  or 
officer,  in  whose  custody  it  is  required  by  law  to  be. 
L.   1S45,  ch.  BOB,  S  1   (4  Edm.  641),  am'd. 

§  944.  [Am'd,  1879,  189D,  1907.]  Copies  of  documents  os 
flle  In  departments  of  U.  8.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  beinj?,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  m 
.nccordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated. therein. 
The   records   of   the   observation   of   the  weather   taken   at   the 
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arseaal  in  CeatnU  park  under  tiie  direction  of  the  meUorelogical 
and  astronomical  olmerratorv  of  the  city  of  New  i'ork,  wheu 
4iily  certified  bj  the  ottcial  in  charge  thereof,  or  bis  deputy, 
shaJl  be  presumptiTa  eridenee  «f  tlse  tacts  set  forth  therein,  aud 
shall  be  receiyed  in  evidence  on  the  trial  of  any  action  in  all  tim 
conrta  of  this  state. 

U  1840,  eh.  240,  S  1  (4  Edm.  641),  am'd  and  L.  1«T9,  ch.  299;  L.  1800.  cb. 
mi  U,  mn,  ch.  W.   is  oSact  Umw  m,  IWJ, 

I  MkB.  Ke«Mrd  mi  MU  W  aale,  ete.,  •€  vewMla. 

The  record  of  a  bdl  of  aal«u  HMNrtgaipe,  hypotitecaiiou,  or  con- 
veyance of  a  vessel.  kitkou^Dg  tio  a  port  or  place*  within  the 
United  States,  recorded  in  the  otiice  of  the  collector  of  eastouis, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  In  ^ke  manner  as  a 
<«eed  to  be  recorded  witMu  the  Btate;  or  a  transcript  of  such  a 
teeord,  duly  cei'tiQed  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 
U  1882,  ch.  251  (4  Edm.  046),  as  am'd  by  L.  1865,  ch.  612. 

I  ^m.  CtaMivcrirKMc*  otf  tea«  ^iHtlMWt  tlie  State. 

A  conveyance  of  real  property,  situated  wtAout  the  State,  ac- 
kMOwM^ged  4Mr  prorad,  and  certified^  in  like  manner  as  a  deed 
to  be  raeorded  within  the  connty  w1>ereia  it  is  offered  in  evidence, 
is  evidence,  Mridiout  further  proof  thereof,  as  if  it  related  to  real 
property  sitnated  within  the  Btate.  A  conveyance  of  real  prop- 
er^, situated  within  another  state,  or  a  territory  of  the  United 
States,  whidi  has  been  duly  authenticated,  according  to  the  laws 
of  that  Mate  or  territory,  so  as  to  be  read  in  evidence  in  the 
ronrta  tbereof,  is  evidence  iu  like  manner. 
1  K.  8.  761,  C  27  a  Bdm.  712),  aVd. 


I  •dT*  BxM»»iMkc«tfom  •f  xi^o^va  of  eosiT«r»ace  «f  land 
wttli*v«  Che  Stetcu 

An  excaspiification  of  the  record  of  a  convegrouiee  of  real  prop- 
erty ntaated  without  the  State,  cmd  within  the  United  iStates, 
wbiefa  baa  been  reconded  in  the  state  or  territory,  where  the  real 
property  m  ailaaied,  yuEsaant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  officer,  having  the  custody  of  the 
itH.-ord,  is,  if  the  original  cannot  be  prod  need,  presumptive  evi- 
dvnve  of  the  conveyance,  and  of  the  due  execution  thereof. 

AnalosDas  to  U  1864.  cb.  311  (6  Edm.  254). 

I  •4&  Traasarlpt  of  ^ocfcef»  etc^  <»f  Jaatloe  of  adiolalav 
»cate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
witbn  an  adjoining  stAte,  of  a  judgment  rendered  by  him;  a 
tranacript  of  las  minntaB  of  the  procet-dings  in  the  cause,  ppe- 
viona  to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
tbc  x«tnm  of  an  exccatwa;  when  subscribed  by  the  justice,  aud 
aatlientfeated  aa  vnsfyibed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 
From  Lu  1836.  ch.  430,  9  1  <4  E^lm,  630). 

f  •••l  l&.f  maw  mmUkmmiitmUM. 

Such  a  transcript  must  be  authenticated  by  a  eertiflcate  of  the 
fastSce,  manased  &ereto,  to  the  effect,  tliat  it  is  in  all  respects 
tat  wet,  «ad  <Mt  1m  had  jarisdiction  of  the  caiMe;  ai!4  also  i^ 
a  certificate  of  the  clerk  or  prothonoiary  of  the  county,  in  whViA 
the  justice  resided  at  the  time  of  rendering  the  Jcidgmenl,  under 
his  hand  and  seal  of  the  court  «<  common  pleas,  or  other  county 
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•eouit  of  the  couuty,  to  Uie  effect  that  the  person,  subscribing  tlte 
certiticate  attached   to   the  transcript,   was,  at  the  date  ot  tliv 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  tiie 
signature  thereto  is  in  his  own  handwriting. 
W..  s  2. 

S  050.   Other  proof. 

The  judgment  and  other  proceedings,  and  the  ju8tice*8  authority 
to  render  the  judgment,  may  also  be  proved,  by  the  productiou 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings: 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   1836,  ch.  430,   S  8< 

§  951.  Proof  may  be  rebutted. 

'     The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 
Id.,  s  4. 

S  962.  Copies  of  reeords  of  conrts  of  forelarn  eomttrleat 
how  avthentleated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  us  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  atUxed,  or  of  the  odicer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  Hy  a  certificate. of  the  chief-judge  or  presiding  magistrate  of- 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  rein>rd, 
is  the  clerk  of  the  couit;  or  that  ne  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  By  the  certificnto,  under  the  great  or  principal  seal  of  Ibe 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction:  and  that  the  signature  of 
the  chief -judge  or  presiding  magistrate,  to  the  certiticate  speci- 
fied in  the  last  subdivision,  is  genuine. 

Krou  2  R.  8.  390.  S  26  (2  Kdm.  413),  am'd. 

S  953.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  nttestetl  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witnesn 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  haviug 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
Id..  §  27. 

S  9((4.  rAin*d.  1877.1  Thfln  artlele  does  not  declare  e«e«t 
of  record,  etc. 

Nothing   in   this   article   is   to   be   construed,   as  declaring   the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  couiitry« 
authenticated,  so  as  to  be  evidence. 
Id.,  I  28,  last  clause. 
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^  I  86S.  [Inaerted,  18»8|  WLm*dp  1904.]    Pablto  records  in  Ifew 
York  eovnty. 

All  maps,  surTeys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controveray 
pending  therein,  between  any  parties. 
L.  18U,  eh.  B»;  L.  1904,  ch.  444.    Ill  effect  Sept.  1,  1001. 

f  MM.  [Am'dy  187T,  1012.]  Docnments  from  foreign 
coMBtrlesf  hoMT  authenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  cff(*ct  that  the  patent, 
rerord  or  document  is  of  record  or  on  file  in  the  public  office, 
and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate 'of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  thp  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  eflPect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

L.  1875.  ch.  136,.  portions  of  9)1  1.  2,  8  and  0.  Am'd  by  L.  1012.  eh.  07,  In 
Iffect  Apr.  3,  1012. 
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IClscellaneaus  provifliona. 

Sec  957.  Form  of  certlflrafe  to  coirtos,   etc. 
958.  Certlfleat«   miMt   be   ftetil«<]. 
909.  Qvallflcatiop    of    laat    Neiti<m. 
960.  EviiWnce,    In    actioim    for    recoTcry    of,    injurf    to,    etc.»    uuoccapleA 

lands   and    timber   thereon. 
9fil.  Siirrufftttofl   to  search    fllon,   ami   to  rerllfy,   etc. 
901a.  Detonninimr  aire  of  chiM. 
96lb.  rroof  of  written    insinnceutB    where    tbare    are    aiibscri^ins    vlt« 

ne.sses. 
961c.  Proof  of  paymentfl    by   a    mnnlcipal    corporatlmi   mr  oOrw    thifeof. 
961d.   Proof  of  l09truin«ut    bjr    Fubmltttog    dlspoAfd    aut^b   gm»ivm    hvtA- 

wrltlng. 
9«lew  Proof  of  lost  exeontloii  or  wrtt  tiAder  vlilch  AoffUTa  aala  of  fmI 

property   wa»   made. 
9fllf.  Evidence  of  weather  conditions. 
962.  Sarin«r  clause. 

I  957.  Vormt    of    c«rtUloate    to    copies,    etc 

Where  a  transcript,  exemplification,  or  certified  c«py  of  a  rec- 
ord or  other  paper,  is  declared  bj  law  to  be  evidence,  and  special 
provision  ir  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  mast  state,  in  kiii 
certificate,  that  it  has  been  conipared  by  him  with  the  orisiaa^ 
and  that  it  is  a  correct  tranacripf  tberelroajk,  and  of  tha  whola 
of  the  ori^nal. 

9  R.   a   403,   i  99   (2  Eds.  420).  am'd. 

I  fMSS,  Certificate    moat    be    sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whoae  c^todj 
an  orin^innl  pap<?r,  specified  in  the  last  section,  ia  reqaired  to  be^ 
by  the  laws  of  the  State,  or  of  another  stata,  or  of  the  Unitctd 
States,  or  of  a  territory  thereof,  or  of  a  foreiau  coantry,  haa» 
pursuant  to  those  laws,  an  official  seal,  the  certificate  must  be 
attested  by  that  nenl.  If  the  certificate  is  made  by  the  clerk  of 
a  coonty,  within  the  State,  it  must  be  attested  by  the  seal  of  tha 
county. 

Id.,  reraaiader  of  I  59,  amM. 

I  060.    [Am'd,    1877.]     %vallflcatioa      ot    last    section. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
afl[)xcd  to  n  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  in  used  in  the  same  court,  or  bo- 
fore  an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id..  I  60,  with  the  addition  of  the  words  "or  a  court  of  oyer  and 
terminer." 

f  OOO.  FAilAed,  1898 1  am'd,  lOOO.]  Eiridence,  la  aetloa« 
for  recovery  of,  injnry  to,  etc.,  anoccapled  landa  amd 
timber    thereon. 

In  all  actions  to  recover  the  po.s.session  of,  or  otherwise  to  de- 
termine the  title  to,  or,  for  tresimss  uixm  or  injury  to  unoccupied 
lands,  timlier,  trees  or  underwood  t hereon,  except  an  action  in 
which  any  county  or  any  state  tir  county  officer,  board  or  cona- 
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mission  Is  a  party  defendant,  the  jj^laintftf  may  show  an'  nnbwAen 
«baiii  of  title  or  conveyance  of  the  land  to  hitnscFf  for  thirty 
jrean  next  preceding  tte  commencement  of  the  action,  or  if  an 
action  tor  trespass,  next  preceding  the  commission  of  tiie  tres- 
pass or  ifljurj,  and  fiuch  proof  shall  be  presnmptiTe  evidence  of 
ownership  at  the  times  respectively,  of  the  commencement  of 
such  action  pr  commission  of  such  Uespass  or  injury,  but  such 
ptesumption  ma^'  be  rebntted  bty  the  defendant  by  showing 
ownership  of  said  lands  at  \he  times  respectively,  of  the  com- 
mencement of  said  action  or  the  commission  of  said  trespass  or 
iiuury,  in  ^Bome  person  other  tiian  the  plaintiff. 

h.  0389.  cb.   32;   L.    lOOe,   ^  600.    In  «flr*ct  Sept.   1.  J806. 

I  861.  [A»*d,  IMO,  IBJ^J  B^WLWfihinjf  w^ioomAn  in  the  Maivo* 
aMe*»   oilleea    WkmA   eeritXyh^m   &n  jrcswrd    thejeeto. 

A  surrogate's  clerk  must,  upon  request,  and  upon  payment  of, 
or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a 
similar  service,  diligently  search  the  files,  papers,  records  and 
dockets  in  the  surrogate's  office;  and  eithci'  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certll^'  that  a  document  or  paper  cannot  be 
found  in  such  office. 

U  lS4t.  cb.  470.  I  40  (4  Bdm.  688).  amM.  B<^  «Dte.  |  921.  Am'd  hj 
Lu  tMO.  ciM.  65  ami  2M,  %  «i.  AUio  |>artly  .retMftled  by  t.  1900.  ohn.  1«, 
86,  86  Apd  51.  8ee  CoMolHUiftMl  JL«^.  dts..  CoRHty  Uiw.  i  161,  Judictarr 
Uv,  i  £59.  Penal  Uw,  i  <1874,  PnbUc  Omoars  I«w.  {  66.  Bee  note  50  of 
ootM  of  Board  of  Statutory  'Congolldatlon  at  end  of  cod«.  Am'd  Uy  L.  1915, 
ch.  207,  la  effect  8ei»t.  1.  1916. 

f  Mn«.   [AAAed,    1M9.1     9c^e¥atflmtitff    «ar«    of    child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necesRary  to 
ietermiiie  ihe  wtftf  or  la  '«hlM,  «tieh  child  niay  be  iiroduce^l  and 
exhilMlsd  4o  enaMe  (4re  nta#«ti(a4e,  f^eairt  -or  :^^ry  to  •detemme 
Ufi  «j9e  by  a  personal  lAspection;  'und  such  court  or  magistrate 
may  direct  aja  esanun&tion  by  one  w  more  physicians,  whose 
opinion  shall  also  be  conqjietent  evidence  upon  the  ciuention  of 
aocb  aire. 

Added  by  L.  19M.  ck.  66.  iDexliTatlon  —  L.  1«82.  cb.  840.  |  1.  Sec  note 
S  «C  note*  «f  Boitfd  of  .dtatutoi^'  ConaoUdatioo  at  and  of  cvd*. 

I  961  <».  [Added,  'UMN>.1  Proof  4>f  wrt^ten  Inatmmeiita 
iM'tiere    tiiere    are    •ti1>scTfbl]BK   wl-tB^evaes. 

Except  in  the  <ft«e  of  written  instruments  to  the  validity  of 
which  a  aubacribing  witness,  or  aubscrifbiii^  witnesses,  is,  or  are 
aecenary,  whenever,  upon  the  trial  -of  any  Action,  cxr  upon  the 
hearag  of  any  judiciai  ^proce^ding,  a  written  instrimient  is 
offered  in  evftdeaee,  to  wliich  thore  is  a  subscribing  witness,  it 
ahaAl  Aot  be  aeoeasary  Ao  aedl  «noh  subscribing  witness,  but  sucJi 
iostrument  may  be  pc^v-ed  in  the  same  manner  a««  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Addtd  bj  f^  1909.  ch.  65.  Derlvatloa  —  L.  1K83.  .cb.  IB.'.  {  1.  See 
note  9  of  note*  of  Boaad  of  S4«l»tory  Copaolidatioo  at  eud  of  code. 


ijpal    eorporattpii    cm:    olllcer    thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be 
brought  in  any  of  the  courts  of  this  state,  the  payment  of  anv 
■am  of  money  by  a  municipal  corporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  purporting  upon  its  face  ^^^^|^n 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  eyidence,  no 
farther  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  In  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  prorisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  Us 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.    1909.   cb.   65.     DerlTatlon  —  L.    1884,  ch.   876,    Si    I.   2.    8m 
note   10  of  notes  of  Board  of  Statutory  Consolidation   at  end   of  code. 


■nb- 


*    I  961d.    [Added,     1900.]      Proof     of     Instrument     by 
mlttlnflT    diapoted    and    srennlne    hnnd^rrltlnsr. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1909.  ch.  65.  Derivation  —  L.  1880,  ch.  .^6,  |  1.  as  am'd  by 
L.  1888,  ch.  555.  {1.  See  note  11  of  notes  of  Board  of  Statutory  OonaolUa- 
tion  at  end  of  code. 

f  9eie.  (Added,  1009.1  Proof  of  lost  exeention  or  writ 
nnder  which    ■herllFa  Mile  of  real   property  wn«  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
doclseted  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  -filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence* 
ment  of  the  action. 

Added  by  L.  1909,  ch.  65.  Derlratfon  —  L.  1890,  ch.  168,  |  1.  See  note 
12  of  notes  of  Board  of  Statntory  Consolidation  at  end  of  code. 

I  961f.   [Added,  lOOO.]      Evtdenee   of  weather  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the.  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weatlier  bureaa,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  ofllgeF  in  charge  thereof  at  the 
place  where  such  record  is  duly  filed,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  evidence  ol  the  facts  and 
circumstances  therein  stated. 

Added  bj  U  1909.  cb.  65.  Derivation  —  L.  1897,  cb.  622.  |  1.  See  note 
13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  902.  Savins    clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

R.   S.    397.    part   of   |   28    (2   Edm.    413),    and   L.    1846,    cb.    240,    |    2' 
"'-     642). 
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CHAPTER  X 
Triohi ;  laduding  Jurors  and  Juries. 

THU    L  -TfUlt  fleMnkUy }  iMlvdlav  Sxe«»tlMif  md  K«ll«a  fi»r  a  It« 

IHLI  IL-Trl.U  wltlioat  a  Jary. 

TRJiE  nL— Trta:  iuron,  Exrtpt  !■  Hew-Iork  aid  Klayt  Coantiet ;  >o4«  tf 
Mttth^  Tham,  tti«of  PFM«riaff  Tkair  Ittoa^aMe* 

TITME  IT.-TrUl  Jaroni  U  Qeir-kork  ui4  Umti  Couttoi  (  Vode  of  gtlMtfiq; 
TheM,  and  of  Ptooartsf  Tkelr  IttaadavM. 

TITIil    V.^frialI»rJai7* 

fITIiV  TL^VlMollaBaoaaProTliiOBai  laoladlac  TkoM  Bolatiag  t»  liakiawif, 
aad  Otiior  Aeftt  of  MlMateeU 

TITLS  X. 

Triala  gvnerftUy ;  indndin^  ezcaptionfl  and  motion  for  a  a«v 

triaL 

Aitldo  1«  teoea.  and  the  mode  of  trUl  tboreof. 
2.  The   place  of   trial. 
S.  aiceptloDa,  caie,  and  motion  for  a  new  trial. 

▲RTICLB    FIRST. 

Jmue»,  and  the  tnode  of  trial  thtreof. 

Sec.  968.  lasnea  defined;  different  kind*  of  lasoea. 

964.  When  Imucb  of  law  arise;  when  iMues  of  fact  arlae. 

965.  Issues  to  be  Judlolallj  examined  by  a  trial. 

966.  Order  of  trial,  where  Issaes  of  law  and  of  fact  arlae  la  the  mbs 

action. 

967.  But  court  may  direct  the  order,  etc.,  of  disposition  of  the  Issnea. 

968.  What  issues  of  fact  are  triable  by  a  jury. 

969.  What  Issues   are   triable   by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  ut  rifht 

971.  Id.;  when  discretionary. 

972.  Trial  of  the  remainder  of  the  Issues. 

973.  Separate  trial  of  one  or  more  issnea. 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  secttona 

975.  Immaterial  Issues  need  not  be  tried. 

976.  What  Issues  to  be  tried  before  one  judge;  regulation  of  trial  In  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  Issue.    Calendar  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  dlspoaltion  at  a  jury  term. 

979.  Id.;   when  a  jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

I  868.  laauea   defined  i  different  Iclnda   of  iaauea. 

■  The  issues,  treated  of  in  this  chapter,  are  those  only  which  ai« 
presented  by  the  plead in«rs.  An  issue  arises  where  a  fact,  or  t 
conclusion  of  law,  is  maintained  by  one  party,  and  controrertei 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc.,  i  246.  am'tf  ^^ 
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I  oe4.  W^en  issues  of  law  arise |  when  issues  of  fac< 
*ris*« 

An  iamie  of  law  aHfiM  only  tipon  a  demurrer.  An  ifisue  of  fact 
ariaea,  in  either  Of  tlie  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
gation of  the  comnlaiat;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  oefendant  haa  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  repljr, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  tha 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegatfon  of  new  matter,  contained  In  the 
reply;  unless  an  issue  of  law  is  Joined  thereupon. 

Solistltvte  tot  Go.  Proc.,  U  240  and  250. 

9  mis.  [Am*d,  1870.]  Issues  to  be  Jndtciallr  examined 
%r  a  trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  onless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

SotaUtote  for  Co.  Proc..  {  252.     See  U  537,  647. 

i  960.  CAJtt*dy  18T7.)  Order  of  trial,  where  issues  of  law 
a»4  of  ttiet  arise  im  the  saaie  aetlon. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,* except  as  otherwise  pre- 
scribed In  the  next  section. 

Sabstitiite  for  Co.  Proc.,   {  251. 

i  907.  [Am'd,  1877.]  Bat  eourt  may  direet  the  order, 
#te.,  of  disposition  oC  the  isonds. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de* 
fendants,  of  some  of  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  Issues  of  law.  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

iBdndea  pAit  of  Co.  Proc.,  fi  261,  and  part  of  |  268. 


i  MIS.    [Am'd,  1877.]     "What  Isaacs  of  fact  are  triable  by 
a  Jurr- 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  Judgment  for  a 
sum  of  money  only. 

2.  An  aetlon  ot  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recoTer  •  chattel. 

MbiCttsfe  fot  O^.  Pvoc.,  f  258. 

I  ••».    IPrkat  iaeaes  are  triahle  by  the  ooart. 

An  issue  of  law.  in  any  action,  and  an  issue  of  fact,  in  an  action 
not  spedfled  In  the  last  section*  or  wherein  provision  for  a  trial 
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bv  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  uuless  a  reference  or  a  jury  trial  is  directed, 
Co.   Proc.,   portions  of  If  253  aud  254.    See  Rule  40, 

I  970.  [Am*d,  1R02.1  Order  for  trial  by  Jurr,  of  apeclltf 
questions  of  faet,  ^vhen  of  rlgrht. 

Whore  a  partj'  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issuer  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  \e  Miay  apply,  upon  notice,  to  the  court  for  an 
order,  directing  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  m  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial:  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1S92.   ch.    188.    See   Rule  31. 

I  871.   [Am'd,  1877.]      Id.|  when   dliicvettoiuury. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  t 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  withcmt  application,  direct  that  uoe 
or  more  questions  of  fact,  arising  upon  the  Issues,  be  tried  by  a 
jury,  and  maj  cau.se  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  972.  rAin*d,  1877.1  Trial  of  the  remainder  of  the 
Issaeii. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

Siibstltut**   for  part  of  Co.    Proo.,    f   254. 

I  978.  [Ailded,  1907.1  Separate  trial  of  one  er  mmmrm 
lasaes. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  In  the  awe, 

L.    1907,    Ph.    520.    In  efft'Ct   Sept.    1,    1007. 

I  974.  fAiuM,  1877.1  Counterclaim  to  be  deemed  am 
action,  -within   the   foresrolnsr  aectionH. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  afilrmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  bnmglit  by  the  defendant,  against  the  plain- 
tiff, for  the  canse  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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{  97B.  Immaterial   t««iie«   meed   not   be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

f  976.  [Am'd,  1895,  1800,  1909.]  llVliat  iMoes  to  be  tried 
before  oae  Jad^ei  reorulatioa  of  trial  in  the  sapreme 
eoart. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am'd  by  U  1895.  cb.  046;  L.  1900,  cb.  569;  L.  1909,  ch.  4M.  In 
tftct  Sept.    1.    1909. 

1977.  [Am'd,  1877,  1888,  1806,  1886,  1880,  1908,  1004,  1907, 
1909,  1911,  1912,  1915.1  Notice  of  trial  and  note  of  lasnei 
calendar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attornevs,  the  time  when  the  last  pleading  was 
served,  tne  nature  of  the  issue,  whether  of  fact  or  or  law;  and,  if, 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Bronx,  Queens,  Nassau,  Richmond,  Albany,  Brie, 
Niagara,  Monroe,  Onondaga,  Schenectady,  and  Westchester, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of 
Issue,  for  a  term  at  which  the  case  i»  not  tried,  it  is  not  neces- 
sary for  him  to  serve  a  new  notice  of  trial,  or  file  a  new  note 
of  issue,  for  a  succeeding  term;  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of. 

Co.  Proc..  mrt  of  I  25«,  aa  «in*d  by  L.  1876,  ch.  431,  f,  0;  U  1800,  ch.  505; 
L.  1S9S.  ch.  70:  U  1899.  ch.  18;  L.  1903.  ch.  51;  L.  1904.  ch.  474;  L.  1007. 
rfa.  211.  Am'd  by  L.  1909.  ch.  65:  L.  1911.  ch.  218;  L.  1012,  ch.  06: 
U  1915.  ch.  60.  In  effect  March  11,  1915.  See  also  CansoIldate<l  Ijiwr, 
lit.  Judiciary  Law,  f  88.  See  note  51  of  notes  of  Board  of  Statutory  C\n- 
nUdatioD  at  end  of  code. 

I  97H,  (Ani'd,  1877.]  iMSiies  how  arrangred.  Order  of 
dlnpoaition  at  a  Jury  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 

in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 

dispatch  of  buainess,  the  judge- holding  the  term  otherwise  directs. 

mtUtute  for  00.  Pwc.,  |  267;  am'U^  „g,^^,  by  GoOglc 
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I  979.  Id.  I   ifrhen   m  Sury   do^s   not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  hare  a  prffe^ 
ence  over  issues  of  fact;  unless  the  judge  holding  the  term  othe^ 
wise  directs. 

See  concluding  sentence  Ck>.  Proc.,  |  255. 

I  980.  [Am*d,  1877.]  fiitlier .  purty  rnajr  brine  iMine  to 
trial. 

Either  party,  who  has  senred  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  judge 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  Ter 
diet,  decision,  or  judgment,  as  the  case  requires.  .Ad  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   I  258,  am'd;  L.   1870.  ch.  431.   |  10.    See  Rule  28. 

I  981.  liVhat  papers  to  be  farnlalied  on  trlal^  and  hf 
^vlioni. 

Where  the  issue  is  bronght  to  trial  by  the  plaintiff,  he  mast 
furnish  the  court  with  copies  of  the  summons  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  When*  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does?  not  furnish  those 
papers,  they  must  be  furnishcHl  by  the  defendant. 

0*.  Proc.,  S  259.  am'O.   See  Bole  19. 
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AStTtCUB  9DC01IB. 

The  fioee  of  trial. 

Bee.   MS.  Oertsia  aetioos  to  be  tried,  irbere  Cb^  ei^Jeot  ttaer^of  is  sttoat^ 
Mt-a.  Actfmm  twiaUiin  to  tpal  pnvpeity  wlttiato  wttbont  the  tttmto. 
MS.  Other  actions,  where  the  caoae  thereof  arose. 
M4.  Other  actions,  according  to  the  residence  of  the  parties. 
MS.  riace  oi  trial,  H  proper  oowity  iiot  dfaLnailiad. 
08A.  Defendant  may  demand  change;  proceedings  thercnpon. 
987.  When  conrt  may  change  the  place  of  trial. 
M8.  BKect  of  tbmAg  Che  liiM  eC  trtaL 
MV.  Effect  of  order  ohasglng  plaee  of  trial. 
890.  Imnes  of  law,  where  ttlahle. 
Ml.  Thto  article  apimcable  oiriy  to  the  snpreuie  comt 

i   982.   C^ptalft   actloiui  to   b«   tHetf,   where  tlie   •v%|e«« 
thereof  %m  altaated. 

Each  of  the  following;  actions  must  be  tried  in  the  county, 
in  which  the  subject  of  the  acdon,  or  some  part  thereof.  Is  situ- 
P-ted:  an  action  of  ejectment;  for  the  partition  of  real  prei»e%i.y; 
tot  dowet;  to  fotedoge  a  tnortgage  upon  renl  property,  or  np^n^  a 
chattel  rent;  to  compel  the  determination  of  a  clairt  to  rea!  p^Jp- 
orty;  for  waste;  for  a  irtrtsaiicei  or  to  procnrc  a  jqdgment,  direct- 
ing a  conveyance  of  real  property;  and  every  ottie*  actioo  to  re- 
cover, or  to  procure  a  judgmefnt,  «^tnblMi<ig,  -detenBtiiiaiF,  4«f  n- 
inZf  forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
Ymfe,  Hen,  or  (^hw  tifterrtrt,  fn  real  property,  or  a  -chattel  reaU 
But  where  all  the  real  property,  to  which  the  action  relatea,  Is 
situated  without  the  State,  tb6  action  must  be  tried,  ad  pre- 
sciihed  in  secftlon  t)84  of  this  act. 
r  for  fart  of  Co,  proe.,  |  128. 


i  ooa  iu  (Addr4.  1018.1    AeUo*a  «elfitia«  to  ro»l  »ro|^eriy 
•ftwkto  without  the  atate. 

An  action  may  be  maintained  in  the  ^courts  of  this  state  to 
recover  daemagea  -for  injuriM  to  real  estate  situate  without  the 
atate,  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
sonal property  without  the  stata.  The  action  must  be  triad  in 
the  coan^  in  which  the  parties  or  some  one  thereof  resides,  or 
if  no  party  resides  within  the  state,  in  any  county. 
^     Atfdad  by  U  l»iS»  ^.  70.    la  effaot  SapL  a.  1A13. 


.  I   Ma;    fJfcm'A*   IdTT^l      Othwr  aeUona,   ^hore   the   e«a«e 
thereof  aroae* 

All  aetkw,  fbr  tejther  of  the -following  causes,  most  *be  tried  !n 
the  county,  where  the  cause  of .  action,  or  fomepart;  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
Topt  that,  where  the  offence,  for  which  it  Is  Imposed,  was  com- 
iBhted  on  a  lafca/livor,  imt  other  stream  of  water,  situated  in  two 
or  mo^  cquntiea,  the  action  may  be  tried  in  any  county,  border- 
.iflg  op  the  lak/e,  river,  or, sti^^am,  and  opposite  to  the  place  Where 
the  fifltne^  was  comailtted.  But  in  an  action  where  the  people  df 
;tfae  Sttte.are  a  ^atfkf  |o  recover,  a  penalty  for  trespass  upon  the 
lands  ot.the  Fo^t  Preserve,  th^.  action 'may  be  tried  in  a 
^eoanty  adjohilng  the  osunty  where  the  oause  of  action  arose. 
e4a  «ff«ct  84l»t.  1.  IfiWL  L.  1890,  cb.  170. 
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2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

f  9H4,  Otber  •ctfovMy  aeeordin^  to  tlie  residence  of  the 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc..  i  125. 

i  986.  Place  of  trials  If  proper  county  not  dealgrnnted. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

"Substitute  for  Co.  Proc,  put  of  |  126. 

i  986.  Defendant  may  demand  dianflrei  procecdlns* 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  In  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiflTs  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  triaL 

Id.     See  Bule  48. 

i  987.  'When  court  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Wbere  the  county,  designated  for  that  purpose  in  the  eom- 
plaint,  is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Co.  Proc.,  part  of  §126. 

i  988.  [Am'd,  187T.]     Effect  of  ohanfflnir  the  plaec  of  trial. 

Where  the  place  of  trial  is  changed  to  another  Goanty,  tiie 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.    And  the  clerk  of  the  county,  from  which  it 

242 


d  by  Google 


c  10,  t  1,  a.  2  PLACE  OF  TRIAL.  {§  989,  990 

is  changed,  mnst  forthwith  deliyer  to  the  clerk  of  the  county, 
to  which  it  18  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minnteB  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  ofllce 
of  the  last  named  clerk. 

Id.,  I  120,  last  Mnteiice.  ain'd.     8«e  Bole  2. 

I  988.  [Am'dy  187T.]  Bffeet  of  order  ehanffins  place  of 
trlml. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
ratrj-  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

i  990.  [Am'd,  1879,  1918.]  Isanea  of  law  and  certain  Usaea 
•f  fact;  Yrhere  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
OQt  a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
cases,  may  be  tried  at  a  special  term  in  any  county  within  the 
JQdicial  district  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lating to  the  trial  must  be  filed,  and  the  judgment  rendered 
mnst  be  entered,  in  the  last  named  county. 

An'd  \fj  L.  1S70,  eh.  542;  L.  1013.  ch.   446.      In  effect  Sept.   1.  1013. 

I  Mil.  Tbis  artlele  applicable  only  to  the  auprente  court. 

This  article  is  applicable  to  an  action  in  the  supreme  court  only. 
348 
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AmivciJB  'rafflu». 

ExeepHonty  erne,  atidmotioM  far  m^mm iriaL 

Ice    9M'.    What  ruUnffS  may  be  excepted  to. 

988.    Decision  ofthe  court  or  referee.  .  ^  .  ._ 

994.  TSHien  and   how  ezeeptleBt  IM7  *•  «kH0B,  «ffl»r  «lM«  «C  Ictal  Ir 

court  or  referee.  ^  ^     ^ 

995.  Id.,  6aaam  the  CdftI,  or  mvn  Mtl  by  >«r. 
906.  Ruling  excepted   to;   how  reriewed. 

997.  Case,  when  necesaaiy;  bow  made  and  settled. 

998.  When  appeal,  etc.,  may  be  h«ird  wtthoat  a  tamm. 

999.  MoUoD   for   new   tital  npon  Judge's  nliroMK;    KppaBl  <••■  ««« 

thereupon.  ^_ 

1000.  When   and   how  ezceptlona,   taken   upon   a  "iviry  trfm,   hetrC  vr 

the  appellate  division.  ^      ^^^  ^ 

1001.  Motion  for  new  trial  by  thm  vptftUtitB  dIattfMi.  whta  tflal  wm  W 

court  or  referee.  _        ^  _,  ,    ^  -^ 

1992.  When   motioo    Xor   mw   trial    to   be  nade   U   special  ten.   Be- 

Btiictlons  tbereupon.  ^         ^^    ^ ^^_     ,_  .    ._ 

1008.  Application  of  this  article  to  trials  oTf  trpedflc  (ilMtlhiu*  *r  Jmr; 

■peclal  proTlBiana  eptdlcatle  thereto.     ^  .,  *.        ,.. 

1004.  Motion   for    new   hearlns,    after   trial   of   speclflc    questions  «f  a 

1066.  Flnal^Jidgment.    etc.,   vat    Bt»ye«,   iff   ntftton  for   a   mm  tiM. 
Motion  may  be  beard  «fterwai>ds.  ^.      ,  ^  .  , 

1006.  When  exeeptton  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  iSenographer  may  be  treated  aft  mlnutct  of  t1 

An  exception  may  be  taken  to  the  ruling  af  the  «Biiit  or  of 
ft  referee,  upon  a  question  of  law,  artsinff  upon  tke  trial  ^  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
an  exception  cannot  be  taken  to  a  rnUng,  npni  a  ^v^atnn  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  juty  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

I  093.  [Addedy  1003.]    Deetaton  of  the  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facti 
warrant. 

h.  1903,  ch.  85.   See  i  1022. 

I  994.  IVlien  and  how  exceptions  BULy  be  taken^  After 
close  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  cofort, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it  most 
be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
ntxed  to  the  judgment-roll.    In  either  case,  it  constitutea  a  part 
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of  the  papers,  upon  wUcfa  an  appeal  from  the  Jadgmeat  mtiBt  fee 
^•rm  o(  Oo.  Pvoo.,  H  368  fuid  279,  modiifed  and  am'd.   See  |  808. 


I  8IMI.  Id.  I  4«rlns  the  trial*  or  upon  trial  by  Jury. 

Ill  any  other  case,  an  £xceptiou  muat  be  takea,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  giyen 
to  the  jary;  ia  which  case,  it^inst  be  taken  before  the  jury  haye 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

From  2  R.  S.  422,  {  73,  and  id.,  {  74,  as  modified  by  Ck>.  Proc.,  |  264,  am'd. 

I  996.  Ruling  exeepted  tO|  hO'vr  re^te^fved. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  tbat  a  motion  for  a  new  trial  may 
be  made  thereupon. 

i  997.  [Ani'd.  1890.1  Case,  inrben  necessary  |  bow  qaade 
«»d  settled. 

When  a  party  Intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  s^me  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
la  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  <inestion  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  mling  appears  in  a  referee's  rsport,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sobstltnted  tor  part  of  Ck>.  Proc.,  {I  264  and  268,  and  of  J  872,  with  amend- 
meats;  U  1806,  eta.  946. 

i998»  "When  appeal,  ete.,  may  lie  beard  witbout  a  eaiie* 
t  la  pot  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  jaoge,  who  presided 
at  a  trial  by  a  jury;  or  ui)on  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  Intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  triali  without  a  jury,  and  to  rely  only  upon  exceptions,  taxea 
as  preacribied  in  section  994  of  this  act. 
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I  999*  [Am'd,  1889.]  Motioa  for  new  trial  upon  Jndffe's 
Biiiiiites;  appea/1  from  order  thereupon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  .made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evrdcnce,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  muftt  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  §  204,  am'd.    See  {  1003,  poit. 

I  lOOO.  [Am'd,  189B.]  ^When  and  liow  exceptions,  taken 
upon  a  Jury  trial,  heard  by  the  appellate  divialoa. 

Ijpon  the  apptioation  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1805,  ch.  946. 

I  lOOl.  [Am'd,  1895.]  Motion  for  new  trial  by  the  appel- 
late diTlsion,  ^rhen  trial  vra«  by  eonrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  1895,  ch.  046. 

§  1002.  "When  motion  for  new  trial  to  be  made  at  spe- 
eial  term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  Taw,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  nnless  the  judge,  who 
ptBsided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
npoQ  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

{  1003.  [Am*d,  189S.]  Application  of  this  article  to  trials 
of  speclllc  qaeattons  "by  Jury;  special  proTlslons  applica- 
ble thereto. 

The  proyisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a'  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
m  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretioD  of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  vourt,  a  motion  for  a  new 
trial  can  be  mad,e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1880,  ch.  946.    See  ante,  $  090. 

i  1004.  Motion  for  neiir  hearlnff,  after  trial  of  speclllc 
4«estloms  hy  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  jndge  thereof,  directs  a  case  to  be  prepared  and  settled. 

1  lOOS.  Final  Indvment,  etc.,  not  stayed^  hy  motion  for 
a  new  trial.     Motion  may  he  heard  afterguards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  nnless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832.  ch.  128.  8  1  (4  ^m.  829),  am*d. 

i  1000.  Wlien  exception  not  to  prejudice  motion  for  nevr 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thjereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 
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bifove  or  after  the  bearing  uf  tUe  exception;  or,  in  tho  discretioo 
of  the  court  before  wtiica  tbe  excepliou  Is  beards  at  the  time 
of  the  hearing. 
2  R.  a  422,   f  TO   (2  Earn.  440),  amU 

I  1007.  rAm*d  188»,  1884,  1800.]  Noteii  of  ftt^notfrftpkpr 
may  be  treated  a«  lutuatea  of  tbe  JnUfce. 

The  notes  of  an  official  stenographer,  or  assistant-steifographi/, 
taken  at  u  trial,  when  written  out  at  length,  may  be  treated,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  for  the  purposes  of  thi«  article. 

See  fl  83-87,  ante.  Am'd  t>y  L.  1900.  cb.  C.l.  AUo  partlj  repeated  bj 
L.  1909,  cb.  35.  S««  CoAiHoliUateU  Imv,»,  tit.  Judiciary  Law.  |  305.  *'« 
nvte  52  gf  notes  of  Board  of  Statutory  ConsoliOatlou  at  end  of  code. 
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cie,t.a  TRIALS  WITHOUT  JURY,  H  lOO^lO 

Trials  without  a  jury. 

8|e.  1M6.  M  trial  by  jury  walred,  action  moat  be  tried  by  the  oearl. 


1010.  Declalod  upon '  trial  by  the  coart,  when  to  be  filed;   imaaagiMnn 

Off  failwe. 
Ml.  Itaference  by  coseent;  wfaeo  and-  how  made. 
MIZ  ^■iw««**«n«  Qi  tbe  last  aectlon. 
MIS.  Comvolaoiy  aeferenee  for  tlM  trial  of  Staoeii;  in  what  oMea  it  may 

he  Mtde. 

1014.  Proceedings  where  the  reference  Ib  for  trial  of  part  of  the  taanea. 

1015.  Onnpalaory  ref«>eiiee  apea  Qneettoaa  iBcldeatally  arlsluf . 
tOUS.  Rateree  t«  be  awecn. 

1017.  Wttnauea  may  be  aiibpoeaae^ 

1018.  General  powers  of.  a  referee    upon  a  trial. 

Mlf.  aefcree*8  report;  ^hta  to  be  qiade;  eoneequeoce  of  failnre. 
MM.  fioKhte  et  other  IwrtiiBert  damagea. 


Ifl^.  peeiaioB  U  eonrt  oi  lepect  of  leleree,  apon  trial  of  deaNirrer. 

1^  U.:  upoQ^  trl«l  of  thA  whole  iM\^Q  of  fact. 

Wra.  Partiea    may    rehire    eowt    or    referee    to    determine    partlcalaB 


IQM.  QoallfleaUona  of  a  reteiea. 

1085.  SeTeral  referees  may  be  appointed. 

MtBL  ¥■!■  I  idiita  legalateA  whete  tinae  ate  sevesal 

}  10«8.  (Am*tf,  187T.I  If  trial  by  Jury  w«HreA^  aeitom 
wummt  b*  tvfeA  by  tbe  eomrt. 

In  an  action  triable  by  a  jury,  If  the  parties  waive  the  trial„ 
by  a  Jury,  ot  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  Jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action^  other  than  to  recover 
oaipa|;e8  for  breach  of  a  contract,  cannot  be  tried  by  tne  courts 
without  a  jnry»  unless  the  judge,  presiding  at  the  term  where  it 
hi  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivisioQ 
second,  third,  or  fourth  of  the  next  section. 

a>  OMreaponda  to  Go.  P<o<^«  tk  9»,  25i.    (2)  From  Co.  Proc..  |  266. 

A  Bac^  BifJ  w#i.ve  bif  mt^t  ta  tbe  trial  of  the  1m^  •£  fact, 
by  a  jory,  in  any  of  the  following  modj^s; 

1.  By  f%fH"g  to>  am>eax  ^X  the  triaL 

2.  Bj  filing  with  the  clark  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes* 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or.  If 
4ie  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  triaL 

0».  Pvoe.,  ramalodar  of  |  S06»  am'd. 

i  1010.  DeelaloB  upon  trial  by  tbe  oourt,  -wb«]L  tp  b« 
Ale4|  eoBaea«eMcie  «ff  falln*. 

Upon  a  trial,  by  the  court,  of  an  wstn  of  fact  or  •€  law, 

its  decision,  in  writing,  must  be  filed,  in  the  derii's  (^toe,  withfak 
twenty  days  after  the  final  adjournment  of  the  term,  where*  the 
iarae  was  tried.  If  tt  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trisi  upon  that  ground.  If  the  decision 
hM  not  been  filed^  when  the  motion  is  heard,  the  court  must^ 
make  an  order  for  a  aew  trial,  either  absolutely,  or  unless  It  ia 

•  Enar  in  engroeaing  foj     "  iasues."  ^-^  , 
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filed,  within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contin^rent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abide  the  eyent 
Oo.  Proc.,  part  of  |  267,  am'd. 

I  lOll.  [Ain*d,  1879.]  Reference  by  eonaemtf  wken  asA 
koir  auide. 

Except  in  a  case  specified  in  the  next  section,  the  whole  iasne^ 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  ne  majr 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order« 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuaea  to  aerre, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  ia 
granted,  the  court  must  appoint  another  referee,  nnlesa  th«  atlpa- 
lation  expressly  provides  otherwise. 

Id..  I  2T0,  and  part  of  |  278,  with  amendmcat. 

I  lOlS.  [Am'd,  1888.]    4|ii«Ufle«tf on  of  fike  BmC  u—tfm, 

But  a  refefrence  shall  not  be  made,  of  course,  upon  the  coar 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  Ita 
Eroperty,  or  the  distribution  of  its  property,  unless  it  is  brought 
y  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion;  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  fa  igranted,  The 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

U..  •  tn;  L.  18»8.  cb.  117.    In  effeet  Sept.  1,  Itm.    Bm  S«Is  ia 

I  1018.  Compnlsoirr  vefer«nee  for  tbe  trial  of  Isaaeof  ^m 
wbat  cnses  it  may  be  made. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  witnout  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  whei-e  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  diflScult  questions  of  law.  In  nn  nni<»»i. 
triable  by  the  court,  without  a  jury,  a  reference  may  be  uim«>. 
aa  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  tne  issues;  oi  to  report  the  referee's  finding,  upon  one  or  moi^ 
■peeific  questiona  of  fact,  involved  in  the  issue. 

JnHtai  to  OltF  Oaatt  oi  Beta  Toife.  L.  imi.  Gk.  M4.  •  a 

I  1014.  Proeeedinae  wbere  the  referenee  ia  for  tvinl  o* 
ynri  of  tbe  iasnea. 

Where  a  reference  is  made,  nb  prescribed  in  the  last  section, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  iasoe, 
and  the  determination  of  one  op  more  other  issues  is  neoeMary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  be 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  inry, 
"•^  -    .^ x_i-j  !._  ^  4 —  applioatlo« 

report. 


directs,  ana  eiiner  oy  a  jury,  ur  uv  mr  vuurt,  vmuv 
as  the  case  requires.  Where  they  are  tried  by  a  jury,  i 
tor  Judgment  must  be  made  upon  the  verdict  and  the 
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f  lOlB.    Coatpmlaory  referemce  mpom  questions  lmcld«mt- 

The  court  maj  likewise,  of  its  own  motion,  or  upon  the  appll- 
cation  of  either  iMirty,  withoat  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judnaent,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  Upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 
Oo.  Fioc..  i  371,  mbd.  2  and  8.     S«e  S  1282,  port. 

I  1016.  ^  Referee  to  be  sworn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sectioiis  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
monx*  be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  ouestions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
mderstanding.  The  oath  may  be  adminintered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  sll  the  parties, 
whoee  interest  will  be  affected  by  the  result,  are  of  age,  and 
preoenL  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee  a  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

9  R.  S.  884,  I  44  (3  Sdm.  898),  am*d. 

I  1.017.   'Witnesses  mmy  be  svbpoenned. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  a^ 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
docpment,  or  other  paper,  as  upon  a  Irial  by  the  court. 
M.,  f  45,  am'd. 

i  1018.    General  pow^ers  of  n  referee  upon  n  trlnl. 

The  trial,  by  a  referee,  of  an  issue,  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and.  the  papers  to  oe  furnished  thereupon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  1iy  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  triaL 

Ftisl  thn9  aentencea  from  the  first  three  aentencea  of  Co.  Proc,  I  272; 
tim  lenalBder  la  new.    The  la  at  aentonce  bnt  one  refera  to  $  497,  ante, 
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1 1019.  iAm*4lf  1S8S.]  Refer £d*B  report |  w^en  to  |»e  aim4#i 
oomaeaiteBee  of  failure. 

Upon  the  tvlal,  by  a  refenee,  of  an  iMU«  of  fael,  op  aa  tevoe 
of  law,  or  where  a  reference  is  made  as  preocrlbed  in  seeHon 
one  thousand  and  fifteen  of  this  act,  his  written  report  aiast  be 
either  filed  with  the  clerlK,  or  deliTered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  eaate 
or  matter  is  finally  submitted;  otherwise  either  partr  may 
before  it  is  iled  or  delivered,  serve  a  notice,  npon  the  attorney 
for  the  adverse  party,  that  he  electa  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  aa  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees.  , 

Go.  Proc.,  iMt  senteoc*  of  |  278. 

I  1090.    Double  or  otlter  Increased  davmiires. 

Where  the*  double,  treble,  or  other  increased  daniasw  aat 
given  by  statute,  the  decision  of  the  court,  or  the  r«p«ir|  al  Aa 


referee,  must  specify  the  sum  awarded  as  sipgle 
direct  judgment  tor  the  increased  damages. 

8m  S  1184,  post. 

§  1021.  [Am'd,  1885.]  Deelaloa  of  court  or  f^if^ri  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  o£  a  referee*  UPaa  tkfi 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  ii^teriociitonr 
Judgment  to  be  entered  thereupon,  and  in  any  such  cAae  it'niau 
not  be  necessary  for  the  court  or  referee  to  n^ake  aay  fiadtog 


el  fact    Where  it  directs  an  interlocutory  Judgaieat.  vltli  laaw 

vlttiog  the 
ouiar  Npa0 

remains  to  be  disposed  of,  it  may  also  direct  the  4paI.  Jl|4lfma|it 


to  the  party  in  fault  to  plead  anew  or  amend,  or  permit t|j|g  the 
action  to  be  divided  into  two  or  more  actions,  |^  no  ptpm  Npa« 


to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directioDF  given  or  terms  Imposed. 
SolMtUuted  for  Go.  Proe..  p«rt  of  f  207;  t.  1800,  ch.  M6. 

I  1Q22,  [Am*dt  1898,  180S,}  Declston  of  coart  ov  report  af 
referee  upon  trial  of  the  vrliole  tssae  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
fouud  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs'  are  In  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  tb^ 
costs  to  be  taxed  are  awarded* 

L.  1805,  ch.  946;  h,  1903.  cb.  85,     S«»  |  983. 

I  10S3.  [Addod,  iao4.i  Pavtfoa  asar  reqatve  eaari  av 
referee  to  detenalao  »atrtlcal«v  «uesUona. 

Before  the  caase  is  finally  submitted  to  the  court  or  the  refeie»» 
or  within  such  time  afterwards,  and  before  the  deeision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attoRiey  for 
either  party  may  submit,  in  writing,  a  statemant  of  the  facta. 
which  he  deems  established  by  the  evidence,  and  af  the  ralinga 
^  -  ,   '    * 

*  This  won)  iQserted  by  error  In  ei^roasUig. 
2G2 
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opon  questions  of  law,  whlc^  be  deol^ei  the  court  or  the  referee 
to  make.  The  statement  mnst  h^  In  the  form  of  distinct  propo- 
litioca  oT  laWt  or  of  faot,  or  both*  sic^arateiy  stated;  each  of 
which  must  be  aombered,  and  so  Dreft^ed,  with  respect  to  its 
lergth,  snd  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conyeniently  Dass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered*  the  court  or  the  referee 
most  note,  in  the  iDatgia  etf  ths  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis* 
sion  so  to  do  does  not  affeet  |^e  validity  a|  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  refere«  to 
find  any  reqncnl  thas  submitted. 
U  1904.  cb.  491.     In  effect  Sept.  1,  1904, 

I  i<»4.   [Aini*d,  1905.]    duaUAcstloms  of  «  r«fovee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  Just 
objection;  and  no  person  shall  b<^  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
dirinrce.  or  a  sirparation.  A  jodg?  ciinnof  be  appointed  a  referee, 
\n  an  action  brought  in  n  court,  of  whi<'h  he  i.s  a  judge,  except  by 
>be  written  consent  ol  the  parti(*H;  and,  in  that  case,  he  cannot 
receire  any  compenffiatioD  as  referee.  No  i)€rson  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  raferee,  in  the  first  or  second 
jodieial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 
Go.  Proc.,  psrt  of  |  273;  U  1906,  ch.  486.    In  effect  Sept.  1,  1906. 

I  1025.  Several  referees  mar  be  appointed. 

Where  the  court  is  authorized  to  appomt  a  referee,  .It  may,  m 
Its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
lier  of  referees,  not  exceeding  five. 

Sntwtltiite  for  Co.  Proc.,  part  of  f  273. 

I  1020.  Pir«»ceedliiffs  reffiilated  ivkere  tbere  are  seTeral 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arisea  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

2  S.  &  SM,  i  46  (2  Sdm.  899).      ^SS 
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TITLE  UL 

Trial  Jurors,  except  in  Kew-Tork  and  Kings  coimties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QualiflratioDB  and  exemptioiw  of  trial  jurors. 

2.  Mode  of  aelectlDg,  draw^,  and  procurins  the  attendance  of  trial 

JurofB.  In  ordinary  caaea. 

3.  Mode  of  striking  and  procuring  a  special  Juy,  and  of  procoriag  ■ 

foreign  jur}'. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

Qualifications  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  Jurors. 

1028.  Additional   provision   respecting  property  ouallflcatlon. 

1029.  Certain  public  officers  dlaqualOed. 

1030.  Persons  entitled  to  claim  ezpmption  from  serTlce. 

1031.  Erldcnce  of  exemption  in  certain  cases. 

1032.  When  Juror  to  be  discharged  from  aerrlng. 

1083.  When  juror  to  be  excnaod  from  serving. 

1084.  Application    of    this    arUcle,    as    respecU    New- York    and   Kiagi 

counties. 

if  1027-103 i.  [Repealea  by  L.  1900,  ch.  35.  See  ConaoU- 
dated  Laws,  tit.  Judiciary  Law^  IS  502,  503,  544,  546-^8,  550^ 
600,  000,  680,  687.1 
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ARTICLB.  SECOND. 

Hode  of  selecting,  draicing,  and  procuring  the  attendance  of  triai 
jurors,  in  ordinary  cases, 

8ec.  1035.  Certain  town  officers  to  make  lists  of  trial  Jarors. 
1036L  Names  of  jnrors  to  be  taken   from  a«iM>89ment-roll. 

1037.  Duplicate  jury  llstH  to  t)e  made  and   filed. 

1038.  Coonty  clerk  to  make  and  deposit  ballots. 
103».  Coauty  clerk  to  di*Ktroy  old  ballots. 

1040.  JurorH  so  retnrne<l   to  serve  for  three  years. 

1041.  Wards   of   certain    cities   to   be   considered    towns.     Rale    In   otber 

cities. 
1M2.  When  and  how  many  jurora»  for  courts  of  reeord,   to  be  drawn. 

1043.  Notlre  of  drawing. 

1044.  SberlfT  and  county  Judge  to  attend  drawing. 

1045.  Sheriff  or  county  .fudge,  not  appearing,  to  be  again  notified,  etc. 

1046.  (Vrtain  oflloers  reiiulred  to  be  present   at  drawing. 

1047.  Mode  of  drawing  inrors;  minute  of  drawing;   list  to  be  delivered 

to  sheriit. 

1048.  Sheriff  to  notify  jurors  and  make  return. 

1049.  Applicants  to  be  fliniished  with  copies  of  Jnry  lists. 

1050.  Names  of  Jurors  who  have  served,   tu   be  kept  in   sefMrate  box. 
1061.  Jarors   to  lie  draim   from   that  box,   when   tirst   box   is   exhausted. 

1052.  A   third   Jury   bos    to   be   kept. 

1053.  When    old    ballots    therein    to    be    destroyed    and    new    ballots    de- 

posited. 

1054.  Jurors,  when  to  Le  drawn  from  thinl  box. 

1055.  Application   of  certain   provisions   to   trial   jurors. 

lOM.  Justice   of   snpreate   court,    or   county    Judge,    may    order   drawing 

of   additional   Jcrors. 

1057.  Procce<]ings   upon   such   order. 

1(»58.  For  what  courts,  and  by  whom,  additional  Jurors  may  be  ordered. 

1059.  How  sw'h  addltlaial  Jaroro  drawn  and  notified. 

1060.  Power  of  county  Jud^.   as  to  attendance  of  Jurors. 

1061.  Powers  of  deputy  county  clerk,   under  this  artk-h'. 

1062.  Thbi  article  not  (ippUeable  to  New  York  and  Kings  counties. 

If  1035-1040.  [Repealed  by  L.  19(19,  cU.  .Ti.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  500,  501,  50,j,  jOG,  508-512.J 

f  1041.  [Repealed  by  L.  1900,  chs.  35  and  66.  See  Con- 
solidatc'd  I^w«,  tit.  Jiidieiar>'  Law,  |  507.  See  also  Code  of 
Criminal  Procedure,  f  229.] 

if  1M2.10&4.  [Repealed  by  L.  1909,  ch.  35.  See  Consoli- 
dated I^wfl,  tit.  Judiciary  Law,  §S  26,  513-52i>,  528,  530,  54.3, 
545.] 

f  loss.  [Am'd,  1809.]  ApplleatloA  of  eertala  provlnionn 
to  tri«l   Juror«. 

The  provisions  of  title  fire  of  this  chapter  apply  to  each  per- 
son notified  by  the  shertflF  as  provided  by  sectien  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am  d  by  L.  1909,  chs.  65  and  240.  f  84.  Also  partly  repealed  by  L.  1809, 
rh.  35.  flee  OonsoIMated  Laws  tit.  Judiciary  l4iw,  f  S37.  aee  note  53  of 
•otea  at  Board  ot  Statutory  Consolidation  si  end  of  code. 

ft  iose.1002.  [Repealed  by  L.  1900,  ch.  35.  See  Con.soli- 
d«ted  Iaws.  tit.  Judiciary  Law,  St  613.  527-532,  535,  538,  539, 
542.  543.  545,  565,  590,  6S0.] 
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ARTICLB   THIRD.  { 

Mode  of  iMhing  and  procuring  a  »(>eeiciXJury,  and  of  procnrinQ     \ 
a  foreign  jury. 

8«c.  1068.  What  coarts  may  order  a  special  loiy  to  lM  atnick. 
1004.  Party  obtaininf  order  to  give  eight  days'   notice. 
1066.  Mode  of  etrildiw  J«nr. 

1066.  Jarore  ae  drawn  to  be  notified  to  attend. 

1067.  Jury  to  he  formed  aa  in  otber  oases. 

1068.  ProTislon  where  clerk  or  oomnOsaloDer  oi  Jaiora  la  ifitemated. 
1060.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  Jury  to  be  dellTcred  to  rtiertff. 

1071.  Mode  of  obtaining  a  foreign  jury. 

f  lOM.  [Am'«,  !«•».]  lPirii««  e^iopte  na«r  order  a  apt  rial 
imry  to  be  stmck. 

Whero  it  appears  to  the  caart»  that  a  fair  and  impartiiai  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  ui  action,  peadiiif 
in  the  siijpreme  court,  cannot  be  had  with<mt  a  sta^nek  fair,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  inake  an  order,  upon  notice,  mrectin^  a  spedat 
iuTf  to  he  stniek,  for  the  ^al  of  the  iaaue.  The  order  muBt 
specify  the  term,  and  it  may  specify  a  particniar  day  ia  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  I  40  (2  Edm.  436),  as  am'd  by  L.  1857«  cb.  680.  farther 
am'd;   L.   1886,  cb.  946. 

i  1004^  [Am'd,  t^OS.]  Party  obtaUmtaff  order  to  «<▼• 
elfflftt  days'  notice. 

Ualesa  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  ^x  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  wftidi  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurott, 
for  the  purpose  of  having  the  jury  struck. 

Xi.   1896,  eh.  946. 

I  KMS.    [Aaa'd*  18TT.]     Mod*  of  •trl|c|npr  $M9r» 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  ieiftUj- 
clerk,  or  the  commissioner,  as  the  ^aae  requirea.  mm0L  aUcnd  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  recfuired  by  law,  containing  the  names  «f  the  pHMoaa  'Who  aie 
then  fial4e  to  serre  as  trial  jurora;  and,  in  the  preeeace  af  tke 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Jvy, 
as  follows: 

1.  The  cleric,  deputy-ci^rtc,  or  ^ommisaioner,  miwt'  sfllact  ttwn 
the  lists  or  books,  the  names  of  forty-eight  pevsooa,  wlioa  be 
deems  most  indifferent  between  the  parties,  and  heet  4]iialified 
to  try  t^e  iaeue;  and  most  nake  ta»d  feertUQy  a  Mot  of  thfiie 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  Btmek,  tir  hia  attarney  or  coanaol,  may  then  first  atrikt 
from  the  Hst  one  name:  the  adverse  party  or  his  attonwy  tf 
counsel  may  then  strike  therefrom  one  name;  and  bo  altemaWt 
•until  each  party  haa  Btrickrn  out  twelve  names. 

8.  If  either  party  fails  to  attend,  at  the  time  and  xAa,m  of 
striking  the  jury,  or  neglect*  to  rtrike  out  a  name,  tie  dvk, 
deputy-clerk,  or  commissioner,  muse  strike  for  Mm. 
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4.  TKc  derkt  deputy-clerk,  or  comniissioDer,  must  thereupon 
Difike  out  a  list  of  the  uaiucs  of  the  twciit^'-four  persons  uot 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
w»n8  ilrawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
Ue  must  immediately  deliver  ilie  Ust  so  certified,  and  a  certified 
copy  ot  the  order,  to  the  sherilf  of  the  county.  If  the  list,  ftam 
aoy  wai-d  or  town,  cannot  bo  founds  the  clerk  must  make  a  new 
lint  from  the  hello ts  then  in  nse  for  Jurors  tot  that  wafd  or 
town,  and  must  use  that  list,  upon  striking  the  Jury,  in  place  off 
ih(  orii^inal  lint. 

2  B.  8.  418*  I  48,  a«  unM  by  L.  1876,  ch.  «e. 

§  lOOO.    Jnrora  so  draivii  to  be  notMlell  to  Attend. 

The  aheriflf  must  notify  the  persons  whose  names  are  contained 
In  the  list;  and  must  return  toe  names  of  those  notified,  to  t%e 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

14.,  §  4a    8«e  L.  1868,  ch.  822,  |  36,  ai  modifled  bj  L.  1878,  ch.  166,  f  1. 

9   lOer.     [Am'd,   1895.]      Jury    to   be    formed   as    in    otber 


Krom  the  persons  so  notified  and  attending,  a  jury,  must  be 
formefl  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additionul  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial. .  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  out  neither 
party  shall  have  more  than  tw*o  peremptory  challenges. 

L.   180B.  ch.  946. 

i  1068.  [Ain*d,  1884.]  ProTlslon  wliere  clerk  or  eom- 
vtlssloner  of  Jurors  is  f aterested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
Jary  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
coort  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  in  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

M..  I  61;  L.  1884,  ch.  460. 

I  lOOO.   Party  apylyinv  for  special  larjr  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 

Id.,  I  B2. 

I  10T4>.  Copy  of  order  for  forelmi  S^^T  to  be  delivered 
to  eheriff. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certi- 
fied copy  thereof  must  be  deliyered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
Tork,  or  the  county  of  Kmgs,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 
2  R.  S.  410,  I  10  (2  Edm.  427). 

S  1071.    Mode  of  obtalnlnir  a  forefsm  Jvry. 

The  clerki  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-foor 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 
Id.,  f  11. 
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ARTICLS   rOtJRTH. 

Pmt^Hes  for  noor^ttm^ance. 

AMi  fO^  FlBf  i9  -be  imvof^  for  non-aAteiidaiice. 

1073.  Order  to  show  cause,  when  Jaror  was  not  petsoDally  i^tUled. 

lOTi.  M.;  JX  4l^C^t  w#s  «t  izUl  t«r». 

1075.  Duty  of  clerk  and  sheriff. 

107e.  Proceedings  upoQ  .qstnVK  of  apoll  <>fMr. 

1077.  Wben  proceedings  to  ceace. 

1W9.  fM»  axtMb  M«  i«tftlqM»le  to  J^evvTork  and  KU«i 


U  1072-1O78.  [Repealed   by   lu   1909,   «h.   ^    See  Coosotf 
dated  Laws,  tit.  Judiciary  Law»  S§  051-^,  590,  6bp.l 
18  M* 
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II 1079-1113  JURORS  IN  XEW  YORK,  c.  10,  t.  4, «.  1 

TTTLB  rV. 

Trial  Jurori  in  New- York  and  Xing^  counties;  mode  of  w- 
lecting  them,  and  of  procuring  their  attendance. 

Article  1.  ProTisloDs  relating  to  trial  Jaron  In  tbe  city  and  coooty  of  New- 
York. 
2.  ProTlaloDs  relatlnc  to  trial  Jarora  In  tbe  county  of  Ktngi. 

ARTICIiCS  FIRST. 

PrwMans  relating  to  trial  furors  in  the  city  and  county  of  NeW' 

York. 

Sac.  1071.  QuallflcatloDg  of  trial  Jnron. 
1060.  Wbo  deemed  a  reaident. 
1081.  Persona  exempt  from  aerrlce. 
1062.  Evidence  of  rlgbt  to  exempUoD  In  certain  caaei. 
1068.  Military  officers   lequlred    to   certify  to   commlaaloner  peraooa  ptr- 

formlng   full  military  dnty. 
](i84.  Jnry  year;  length  of  Jury  aerrlce  required  and  allowed. 
1066.  When  court  may  temporarily  excnae  Juror  from  attendance. 

1066.  In  other  caaea,  Juror  to  be  excuaed  only  on  showing  certain  facts. 

1067.  Jul  or  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1068.  Serrlce  in  a  court  not  of  record;  when  an  excuse. 

1068.  Clerk  of  court  to  certify  to  commlaaloner  as  to  attendance,  exciisrt, 
lines,  etc.,  of  Jurors. 

1000.  Commlaaloner  of  Jurors  to  select  trial  Jurora;  his  general  powen. 

1001.  Commlaaloner   may  appoint  aaalatanta,   etc.;   who  may   administer 

oaths. 

1002.  All  public  officers  required  to  aid  the  commissioner.. 
1083.  Expenses  of  commissioner's  office;   bow  paid. 

1004.  IJst  of  Jurors  to  be  prepared,   etc.;  commlaaloner  to  decide  as  to 
exemptions. 

1006.  Persons  may  be  required  to  teatlfy  aa  to  Juror'a  liability  to  serre. 

Penalty  for  disobedience. 
1000.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1007.  Old   ballots   to    be   destroyed   and    new   ballota   deposited;    supple- 

mental Uata;   new  ballota  therefor. 
1006.  Number  of  Jurors  to  be  drawn  for  each  term  of  court  of  record. 
1000.  When  Jurora  to  be  drawn;   what  offlcera  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing;  minute;  llata. 

1104.  Id.;  where  term  conaists  of  two  or  more  par^. 
1106.  Commlaaloner  may  laaue  notice  to  Jurora  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  serrlce. 
1106.  Court  may  order  new  panel  to  be  drawn  during  term. 

1100.  Court  of  record  to  fine  Juror  for  non-attendance;   power  to  remit 
fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  aerre. 

1111.  Jurora    for    district    courts;    how    selected:    punishment    for   noe- 

attendance;  derk'a  duty;  penalty  for  neglect. 

1112.  Sheriff 'a  Jury;   how  selected,   etc. 
1118.  Remitting  and  enforcing  Jury  fines. 
1114-1116.  [Repealed.] 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  recelTe  fines;  accounts  of. 
1118.  Corporation  counael  to  prosecute,  etc. 

1120.  Penalty,  for  physician  glTlng  f^lK  certificate. 

1121.  Persons  required  to  furnish  information:  penalty  for  refossl,  ^e. 

1122.  Punishment  for  bribery  of  officer,  etc..  by  Jnror  drawn. 
1128.  Id.;   for  officer  accepting  bribea,  etc. 

1124.  Td.:  for  concealing  offer  to  take  bribe,  etc. 
1126.  False  swearing;  when  perjury. 

II  1070-1113.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  549,  591-595,  597-^99,  601-650. 
Section  1093  is  omitted  because  superseded  by  L.  1901,  ch.  60^ 
§  1.  Section  1111  is  omitted  because  coyered  by  Municipii 
Court  Act  (L.  1902,  ch.  580,  §  233).  1 
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I  1114.  [Repealed,  ch.  343,  L.  1889.] 

f  1115.  [Repealed,   ch.  343,   L.   1889.] 

f  lll«.  [Repealed,  ch.   343,   L.  1889.] 

ii  1117-1119.  [Repealed    by    L.   1909.    ch.    35.     See    Consoll- 
dated  Laws,  tit.  Judiciary  Law,   §§  060-007.] 

I  1120.  [Repealed    by    L.    1909.    ch.    88.     See    Penal    Law, 
I  1232.] 

I  1121.  [Repealed    by    L.    1909,    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  596.] 

II  1122-1125.  [Repealed  by  L.  1909,  ch.  88.     See  Peual  Law, 
H  1233,  1235.] 
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article:  sbcohtd. 

Promtiona  relating  to  trial  jurors  in  the  cowU^  ^  £tefiL 

11».  E 

lia».  L  kttend. 


11S2.  C  leral  powsn. 

1185.  A  toMlMtJwon. 

1186.  IM  ridenoe  of  exempttoo. 

1187.  C 

1188.  # 
118».  B 

UlO.  ¥  o  be  drawn, 

llil.  F 

1143.  D 
1148.  C 

1144.  8i 

1145.  F 

1146.  G  notify  Juron. 

1147.  D  Sxcatlng  Jnron^  ud 

1148.  S 

1149.  G  wn. 
1190.  J 

1151.  G  MUda. 
11SS.  G 
1158.  J 

1154.  C  ird  f or  remlMioii  ud 

1155.  C  uniMJd  HUM ;  preetpl 

1156.  F  ted  and  enfbroed  m 

1157.  V 

1158.  0  t7  of  felony. 

1159.  C  -v  ««, 

1160.  G  edemeanor. 

1161.  F 

lies.  C 
If  1120-11B7.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.  Judiciary  Law,  H  2G,  081-683,  tJ8i^-73().     Sejrtion  1134 
is  omitted  because  superseded  by  L.  1902,  ch.  564,  8  6.] 

if  IISM-Iioi.   [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law, 
§8  1232,  1234,  1236.] 

I  1102.  [Repealed    by    L.     1909,    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §§  684.  685.] 
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TITLB  Y. 

Trial  by  luory. 

Aitlde  1.  FocautteB  of  the  Jtitr- 

AKTlCIilS  JFtttnT. 

Formation  of  the  Jury. 

IM^  ttm.  Otexk  t*  ptifM  tRlMs  «f  jMom  f ob  teUl. 
1164.  aerk    to   draw    ballots, 
llffi.  Mode  of  drawing  ballots. 
UW.  Piman»  dnnra^  et«u  t6  f«ra»  tbe  .Jcrj. 
1J07.  Balteto  dmwD.  wbea  to  be  deposited  tn  a  aeoond  box. 
1168.  Id.;  wten  to  be  returned  to  ttae  first  box. 
1168.  Ballots  of  abseotee*.  ete.,  f»  b«  retarbed  t*  ftrst  bM. 
1170.  New  Jury  may  be  drawn  while  first  is  empanelled. 
IITI.  When  talesmen  to  be  procured,  or  jurors  drawn  from  third  tos- 
1172.  Wfeen  tilMiiD  t»  to  f 


UTS.  If  aberiff  Is  &  party,  court  may  appoint  a  person  to  act  for  him. 

074.  Doty  of  sheriff  antf  of  talemtiea. 

Ttm.  Jary  eompetent.  altbough  contalalnr  only  pmrt  «r  Mna  ef  otigUiA 


U76w  PevaoiptoO'  obaUeogat  la  a  ciyil  action. 

1177.  No  challenge  allowed  because  officer  drawfog  is  a  party,*  ote. 

1178.  No  challenge  allowed  because  offleer  motktjrtng  Is  a  paoty,  «t«. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  rerlew  of  the  determlnft- 

mm  «t  th«  wtrt,.iQ.iffareB«a  MMrsto. 

I  116S«  Clerk  te  preiMure  ballot*  of  Jurors  for  trial. 

At  the  opening:  of  a  term  of  a  court  of  rKord  at  which  issiico 
of  fact  are  to  be  tried  by  ^ry,  the  elerk  nuat  cause  balk>ta,  t»Bi- 
form,  80  nearly  as  may  be,  in  appearance,  to  be  prepared,  by 
writing  the  name  of  each  person^  returned  to  the  terai  aa  a  trial 
jaror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
Ue  must  roU  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  fo  resemble  the  otheri,  and  so  that  the 
name  is  not  Tisible.  The  ballots  mnst  be  deposited  in  a  sufficlenH 
box.  frofin  whie^  they  must  b«  drawn,  a»  prescribed  in  this 
article. 
in.  n.  4»,  lt»  (i  Sdm.  480>. 

I  1104,  Clerk    to    draw   ballots. 

When  an  ismie  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  nnder  the  direction  of  the  court,  must  openly 
draw,  ont  of  the  box,  as  many  of  the  ballots,  one  after  another. 
as  are  sufficient  to  form  a  jury. 
Id..  I  60. 

I  ItetL  Mode  of  drawing  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
wen  shaken,  so  ns  thorouffhly  to  mix  the  ballots;  and  the  clerk 
mnst  draw  each  ballot,  withont  seeini?  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  larife 
enofiirh  <m\y  to  admif-  his  hand  conveniently. 
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1  1160.   [Am*a,    1883.]    Persons    drawn,    eto.,    to    forn&    CM* 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called^  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  ait- 
ting  as  jurors  if  related  by  consanguinity  or  amnity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raise 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420.  I  61;  L.  1883.  ch.  234. 

S  1167.  Ballots  dra^vrn,  Trhen  to  be  deposited  In  m  seeond 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  an<^  there  Jcept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

id.«  fi  62. 

S   1168.  Id.  I  iv'ben  to   be  returned  to  tbe   llrst   box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 
Id.,  9  63. 

I  1168.  Ballots  of  absentees,  etc,  to  be  returned  to  first 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  Is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sw^orn. 

Id.,  i  67. 

9  1170.  New  Jnry  may  be  drawn  w^blle  first  Is  eaapanel- 
led. 

If  an  iraue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panellod  in  another  cause,  at  the  same  terra,  and  not  then  dia- 
chnrged,  the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn; 
but.  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 

Id.,  i  64. 

f  1171.  rAm*d,  1879,  1009.]  "When  talesmen  to  be  pro- 
cnred,  or  Jnrorn  draiw^n   front  third  box. 

If  n  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  caunot  1)0  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  couniy  except  Westchester,  direct  the  sheriff  to  re- 
quire the  attendance  of  such  n  number  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jnrors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  <»ourt  must  direct  the  sheriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  box,  specified  in  section 
five  hundred  and  eight  of  the  judiciary  law;  if  /there  is  not  a 

o^^^  Digitized  by  V. 


c.lO,i5,a.l  THE  JURY.  111173-75 

sufficient  number  of  ballots  remaining  therein,  to  draw  the  resi- 
due from  the  second  box,  specified  in  section  five  hundred  and 
twenty-three  of  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kings,  it  may,  in  its  discretion,  instead  of  direct- 
ing him  to  require  talesmen  to  attend,  direct  him  to  draw  a  suffi- 
cient number  of  ballots  from  the  third  box,  specified  in  section 
fire  hundred  and  twenty-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2  B.  8.  520.    I   54.   unU    Am'd   by  h.    1909,   cb.   «K,    «   3.    8«e  flote  94 

of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  1172.  When    talesmen    to    be    procured. 

In  any  county,  except  New-Yotk,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,-  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Part  of  Id.,  f  65. 

8  1173.  If  sherlfl  la  a  party,  eonrt  may  appoint  a 
person  to  act   for  him. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  purpose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  sections. 

Part  of  same  section,  am'd. 

f  1174.  [Am'd,  19<M>.]     Dnty  of  slierlff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  numl)er  of  persons  to  attend,  and  make  return  thereof, 
as  presscribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  £ach  person  so  notified  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  juror. 

Id..  I  55.  Am'd  by  L.  1900,  ch.  Q^t,  |  3.  See  Qote  55  of  notes  of  Board 
of  Statutory  Consolidation   at  end  of  code. 

%  1175.  [Am'd,  1877.]  Jnry  competent,  althonsli  con- 
taining only  part  or   none  of  original  panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  nartially  composed  ^t 
such  jurors. 

-^inaUiaer  Cf   Id.,    f    05,    ^^^  ^^  DgtizedbyGoOglC 
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1  11741.    [AsiTd-v    1S#«.]    V€*^fm^0ry   «nM>lf€Nft|r«»   l«   «    «t^fl 

Upon  the  trinl  of  An  issue  «£  fact,  JoiVMl  hi  «  crrft  a<Cic»  fa  a  <JMPrt 
of  reeord,  eacb  pttftjr  ni«7  p«venipt«ril7  duUengM"  tK»t  dAdre  f h^n  she 
and  in  a  court  not  of  record  eacb  fmrtf  uHty  p«c^in>tqtlt»  chftftenfe 
not  more  than  tbr«e  of  Um  persons  ^rawtt  kg  ftn^m  Ibr  toe  ttlAl. 

L.  1894,  cl»^  4fl4. 

i  1177.  Xo  challentre  allowed  tbe^anae  •Ac^v  Arwnrimm 
in  a  iMtrty,  rto. 

It  is  not  a  good  causae  of  chaHenge,  to  the  panel  or  array  of 
trial  jnrorf;,  in  an  notion  in  a  court  of  record,  that  i6e  •Acer 
who  drew  them  ifi  a  party  to,  or  interested  in  th€  action^  or  co»ti> 
sel  or  attorney  for,  or  related  to,  a  party 

2  R.  S.  420.   i  56   iH  fidm.  437). 

!•  a,  party,  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  arr-ay  of  trial 
jurors,  in  an  action  in  a  Crturt  of  recori),  fhaf  they  were  notified 
i*9  attend  fey  an  officer,  wh*  in  *«  p^ftj"  to.  of  inWti^f<*d  lit,  f»e 
action,  or  related  to  a  porty:  uftlesA  ft  fn  alleged  ifl  the  cimlfenge, 
and  Is  establislMd,  that  om  of  more  <yf  Cl^e  jdi'Ofa  drawft  were 
not  notified,  and  that  the  onisiiioii  waa  iatetitidftal. 

la..  I  67. 


S  1170.  f  Ani*a,  1908.1    Gliall^iiccv  in  pentf  aaM^ma. 

In  an  action,  in  a  court  of  record,  or  not  df  rao(M,  wlMr#l*  H 
city,  town  or  county  is  a  party,  it  is  not  a  good  canse  of  ehsl- 
lenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jivora,  tbat  the  jaror  or  the  office?  ie  a  realdeiiNf  of,  ar  IMble  i6  pay 
taxes,  in  the  city,  town  or  county,  which  ia  a  piWt^  f&  iurt  acfloTf. 

Id.,  I  58.  See.  alBo.  i  R.  S.  501.  I  2  (2  Sdm.  »71U  U  1W»,  clw  SH.  lo 
effect  Sept.  1.  10M. 

f  11«^«  |Am*d,  1877«  IIWI,  »«ni.f  ClNin<ni0ea  li^^fV  t#f««. 
Kxc^ptloMM  to  and  review  af  tlia  de^araitBatlera  a^  flMF 
court,   in   reference    thereto. 

An  objection  to  the  qualifications  of  a  jailor  is  aTailabte  ^Mfly 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  ekuUleage  to  tiie 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only*  Either  party  Dkay  except  to  the  detarmtaatiim,  and 
it  may  be  reyiewod,  upon  a  question  of  fact,  or  a  question  of  latf, 
or  both,  as  where  an  issue  of  fact  presented  by  tne  pleadiima  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  (he  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  mttat 
be  henra  at  the  same  time;  and  the  case  must  contain  the  matWrv 
necessary  to  present  it,  upon  the  facts,  or  the  law.  or  both*  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action;  or,  if 
a  party  to  the  action  is  a  corporation*  that  ha  i»  aa  empioyea 
thereof  or  a  shareholder  or  a  stockholaer  therein;  or  la  aetiaiia 
for  damages  for  injuries  to  person  or  property,  that  he  is  a 
sbarehoMcr,  jytockholder,  director,  officer  or  empio/ee,  of  in  gMS^ 
manner  interested,  in  any  insurance  company  issumg  policies  for 
protection  againvt  liability  for  daaiaiQes  for  lajury  ter  peffSMi  or 
property,  shall  constitute  a  good  ground  for  a  ckaltiftiga  to  tlMT 
favor  as  to  such  juror. 

L.  1873,  cU.  427,  I  1  (»  Edm.  000).  «8i'4.  8e«  |  BOd;  I«  ItOl,  «i.  Mt; 
L.   1911,   ch.   206.   In  effect  Sept.   1.   IdU. 
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•m.  uai.  DUcUtfft  of  Jttit  fafllOg  to  kgrtfi.      ,  ,  ,  ^ 

lltt.  Pltmm  <iAnnot  Mbtnlt  to  donstilt  ftfte^  jilrt  tfetlfM. 

1183.  In  an  actlMi  t«  feetfrer  mtnwy.  jury  to  Mie«i  daditgtl. 

1184.  Bow  doobl^  treolfti  or  InovMved  4aviago«,  found  and  awaidod. 

1185.  When  vordlct  to  be  taken,  sabioct  to  the  oplnloo  of  tbo  coart. 
1188.  General  and  ipeclal  Vferdlct  defined.      ^      ^  .,^ 
ll8r.  Genortfl   or  apetM  Tordlct,    #h^n   ffentfered;    s^cUl  tOdtDt  intt 

general  TOrtllct. 
1188.  Special  finding  otfvli^U  gtti^nil  tertOKL 
1188.  Entry  of  rerdiet;  subaeqaent  proceedings. 

i  1181«  IMvelMrve  bt  fttTt  HltUhg  th  tit^4s^. 

Where  a  jnty  in  empanelled  to  try  an  iesue,  to  make  an  inquiry, 
or  to  aweas  damagretf.  In  an  action  In  a  court  of  record,  or  not  of 
record,  or  in  It  special  proceeding  before  an  officer,  ir  the  jurora 
cannot  agree,  after  bein^  kept  together,  for  isdich  a  time  ts  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
More  whMi,  ih^  weri  empanelled  tUe  coWH  or  ^ffRc^t  ihtlf  dis- 
charge ^Imn,  and  iMti<(  al  f»i>ec^t  fOf  fl  h^^  jttfy^  tit  otd^t  kiibthe^ 
jury  to  be  drawn,  M  the  cttms  feqntres;  and  the  sdme  firroceedliigs 
most  be  itad  before  the  new  jury^  a*  if  it  was  the  jury  first  em- 
^oelled. 

3  H.  B.  BBi,   t  lis  (2  ttdin.  57S). 

It  is  hoi  necessary,  in  an  action  la  a  conrt  of  record^  to  call 
fhe^  plftintm.  wKen  the  jurors  ate  about  to  deliver  their  Terdict; 
ina  the  plflmfifr.  m  0fich  ah  action,  cannot  submit  to  a  nonsmt, 
^ft^  the  catrae  hft«  beeh  cotatiihted  t6'  tb'6  Jury,  to  consider  the 
ferdJct. 

t  ilM.  im    d6H&n    iif    f««o*^«r    money,    iitrf    to    n^ssesa 

Ib  8b  actimi  to  reew^  n  miifi  tft  ttKm^j  otiTy,  if  A  f^rQiti  \il 
fovBd,  eitber  ih  faToir  of  the  Idaistiff^  or  hi  ta,v6r  of  a  defendant, 
who  has  set  ftp  a  ^vateteliiim  fbr  a  sunt  of  moneyy  the  jttrfx 
must  assess  the.  amount  of  damages.  The  fwrj  may  also,  tmder 
the  direction  of  the  court,  assess  the  Amofmt  of  tb^  damages,- 
Whefe  the  court  directs  juagiheni  for  the  plaintiff,  on  the  piead^ 


and  604.  ani 


r 


•■4  »-vrarded. 

Where  doiMe.  treble,  or  oth^  iaaressed  damages  are  giTev  by 
s^^frat^;  sitfgie  aamAges  only  are  to  be  found  by  the  jury;  ercept 
fai  ft  case  where  the  Stiitute  preHcribes  a  different  r&le.  The  sum 
«»  fovB^  nvmt  be  metearied  by  the  coart,  and  judgment  rendered 
aeesrdagly. 
ItaitoglSS  iM  ruSi  is  t  idiom,  etS.  and  »  WoSd.  4Sb. 
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9  1185.  [Am*d,  1879.]  -When  verdict  to  be  taken,  •ubjeoft 
te  tbe  •opinion  of  the  court. 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  present* 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may,  at  the  same  term,  set  aside  the  verdict,  and  direct 
Judgment  to  be  entered  for  either  party,  with  like  efifect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial. 
▲n  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 
Oo.  Proc.,  put  of  I  26S,  amU     Sm  S  1284,  post. 

S  1186.  General  and  •peoia.I  rerdlot  defined. 

A  general  verdict  is  one,  by  which  the  jury,  pronounces,  gener- 
<illy,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plainiiif 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts. only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

Id..  1960. 

I  1187.  (Am*d»  I8WS9  liMM.7  General  or  apeelal  ▼erdiet» 
wnen  rendered  1  apeoial  flndingr  wltli  greneral  -verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  iu 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  aU  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially* 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  b^  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap. 
pellate  division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id..  Uit  paragraph  of  |  261;  L.  1885,  ch.  946;  U  1904,  ch.  181.  In  effect 
March  28,  1904. 

f  1188.  Special  flndlns  controls  greneral  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  most  render  judgmeat 
accordingly. 

Id.,  1 262. 

f  11851.  [&m'd»  1877.]  Entrr  of  verdict  |  flnbseqnent  pro- 
«eedlnflrs> 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
and  place  of  the  trial;  the  names  of  the  jurors  and  witneasea:  the 
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verdict,  or  the  qaestions  and  findings  thereupon,  as  the  case  re- 
Quiree;  and  the  direction,  if  any,  which  the  court  gives,  with 
reqiect  to  the  subsequent  proceedings.  Upon  the  application  ot 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
most  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
•pecially  prescribed  by  law. 
Ot.  Pne.,  put  of  I  964. 


d  by  Google 


111190-1199  JUKOBS  Am>  JURIES.  e.lO,t.6     | 

I 
1 


O^ITLfi  VI. 

MiscellaneouB     proyisions;     including    thoM     rtlating    to 
embracexy,  aad  other  acts  of. 

Sec.   1190.  Trlalfl  by   Jury  to  be  Bfi   bereln  provided. 

1191.  Venire  not  necpsaary. 

1192.  Jnrors  not  to  lie  questioned  for  their  Terdlct. 

1193.  Penalty  where  juror  taken  gift,  etc. 

1194.  Embracery;   |)enalty  therefor. 

1195.  Penalty   for  jtfror's  non-attendance  In  special  proceeding. 
1190.  Sherinr,   etc.,   to  keep  Jury  In  Nt^eclal  proceeding;   penalty. 

1197.  Notice  of  imposition  of  fine. 

1198.  Si)eclal   return   of  delinquency   and   flue   to  county   court. 

1199.  Collection  or  remlMHlon  of  fine. 

§  llOO.  [AmM,  1007,  lOOO.]  Trials  by  Jury  to  be  as 
herein   proYlded. 

A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescribed  in  this  chapter;  ex- 
cept in  a  case  where  it  is  otherwise  specially  prescribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sitting  in  an  action  during  the  argument 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419,  f  53  (2  Edm.  437),  remodelled.  L.  1907.  ch.  602.  Am'd 
by  L.  1909,  ch.  65,  I  3.  AIho  partly  repealed  by  L.  1909.  cb.  14.  Se« 
Consolidated  I^ws,  tit.  Civil  Rights  Law.  i  12.  See  note  56  of  notes  of 
Board  of  Statutory  CouHoUdation  at  end  of  code. 

§  1101.  Ventre    not    necessary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.    410,   I  9    (2  Edm.  427). 

§  1102.  [Repealed  bv  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  14.] 

§1  1108-1104.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Lsw, 
$§  375,  377.J 

§§  iies-iioo.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  559-564.] 
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CHAPTER  XL 
Judgments. 

TmK  IL^  J«i«MBta  TalMM  Wl«li««t  FrocMt. 

TimiU.^Tii€«tlM  or  flfUlBg  Mdt  •  ^Ii49iii«9t,  (tor  Irrt fmlftrity  or  Invf 

TITLE  L^ 

Judgment  in  an  action. 

Afftxto  1.  QwBcral   pTOTiMom. 

2.  Mode  of  Uklng.  entering,  aad  enforelas  a  jvdgtBeat. 

8.  Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real  prop- 
erty; mtpeBdlug  4p4  disc|)iirgU»g  Ui»  lieci;  aatifllaettop  bo^  w- 
Mgnment   of  a   jadgment. 

G^encraJ  prov<noiu. 

Sec.  1200.  Deiioltlon  of  judgment. 
1301.  [Repealed.] 
laoS.  Wben  jadfftnent  may  be  entered. 

1203.  Application  for  judgment. 

1204.  Judgment  may  be  lor  or  agaloiit  «»#  Of  t)ie  ^rtj«p, 

1206.  WI>en  a   several  judgment   may   be   taken. 

1205.  JmdsBMat  tag  or  agBlast  a  married  woman.  . 

1207,  YfttSTjudgaent  for  pUIHtlfl  not  to  eseeed  judgmwt  Oeiwod^fl- 

1206.  Bate  of  damages.  .        .^  ,  ,^ 
120O.  Effect  of  judgment  dlsmtflBlng   the  complaliit. 

1210.  Judgment  agafnat  a  dead  person. 

1211.  Judgment  to  bear  interest. 

i  laOO.  (Am'd»  187T.1   DeflnKlon  of  |«dffii&ettt, 

A  judgment  U  either  interlocutory  or  the  final  determlaatioE  «< 
the  nglSB  of  the  psrtl^  in  the  action. 
Co.I>roc  ,l3^«m'd. 

i  IMl.  [B^Mfll^,  1877.] 

i  laoa.  "Wlieii  Judgment  may  be  entered. 

Judgment  may  be  •Bt0red  itt  ttn»  W  Ygflatioiv* 

I..  ]8ia  eh.  St.  f  9  (4  Mm.  69)). 

I  liMe.  {Am*d,  IMIO.)    Applleaiio»  for  Jvdsm^st. 

Judgment  must  be  entered,  in  the  fiwt  instance,  pursuant  to 
Ae  Srection  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  |s  otherwise  made  by  law.  If  notice  of 
an  application  for  judgment  is  not  reauired,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  feurt,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

SobsUtnte  for  Co.  Proc..  f  278.  L.  1000,  ch.  147.     In  effect  Sept.  1,  1000. 

I    1204.    JuAgnteut    may    be    for    or   agrainst    amy    of    the 

Judgment  may  be  given  for  or  against  one  or  more  plaintms, 
and  for  or  agamst  one  or  more  defendants.     It  may  determine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  grant,  to  a  defendant,  any  afflrmatJTe 
relief,  to  which  he  is  entitled. 
Ck>.  Proc.,  first  sentence  of  |  274.    See  H  454  and  456,  ante. 

§  1205.  'When   a   aeTeral   Indvment   may   be   taken. 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  sentence  of  %  274,  am*d. 

1  iseoe.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Uelations  Law,  §  51.] 

§  1X07.  IVhen  Indffment  for  plaintiff  not  to  exceed 
Jadffment    demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.    Proc.,    f   275. 

§  1208.  Rate    of    damasres. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     i   276,   am'd. 

§  1200.  [Am'd,  1877.]  Bffect  of  |nd«ment  taamlsslnff 
the   complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits.     (See  §§  1525,  1646.) 

%  1210.  JFndffment   aflralmst  a   dead   person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  .pay- 
ment of  money,  is  entered  against  a  party,  after  bis  deatli«  m  a 
case  where  it  may  be  so  taken,  by  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent:  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  administration. 

2  R.   Z.  359,   f  7   (2  Edm.   372),   with  amendments. 
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I  lail.  JF«4sMemt  to  bear  ImterMt. 

A  judgment  for  a  sum  of  money,  rendered  in  a  oourt  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
airectlng  the  pavment  of  money,  beai*8  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
tniry  is  expreaaed. 

From  U  1844.  cb.  324,  |  1  (4  Bdm.  028),  as  am*d  by  L.  1869,  cb.  807, 
C  1   a  £dm.  477i. 
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A&VfOIiB  BB€OVD. 

Mode  of  taking,  enieriing,  and  en/ar^ng  a  judgment. 

Bee.  1|U.  Jndsment  b7  dtftidt   In  certain  actlom  on  coobrppi;  bow  Wim* 
1218.  Amount  of  Judgment  In  sucb  ea^ea;  bow  dttormtse^. 

i2l4.  Application  to  court  for  judgment  by  default;  irbefi  nec^iauy. 
215.  Proceedlnirs  on  such  an  application. 

1216.  Application  for  Judgment    In  case  of  aerrlce   bf  pObltiMtloB,  ct* 

1217.  Atuohm^nt   and  undertabipg  for   re8tlti|tiQ0|    r«api<«d  In  certttt 

actions. 

1218.  When  Judgment  cannot  be  ttiken  against  tn  laf^t  Aefbodtnt. 

1219.  When  a  defendant  In  default  is  entitled  to  notice 

1220.  When  action   may  be  severed,  if  Issues  of  law  and  ismes  rf  fMb 

presented. 

1221.  Judgment  how  taken,  after  trial  of  isfcucc  of  law  and  Issoes  m 

fact,  in  the  same  action. 

1222.  Final  Judgment,  how  taken  after  Issue  of  law  only. 

1223.  Proceedings   upon   applicatl«^n   under  the  last   two  sectloDS. 

1224.  Id.;  upon  interlocutory  Judgment,  etc..  afBrmed  at  a  term  <^  tbi 

appellate  dlTlslon  of  the  supreme  court. 
1226.  Judgment   after  trial  by  Jury  of  spedfle  questions  of  faet. 

1226.  Id.;  after  reference  to  determine  specific  questions  <t  faet. 

1227.  Id.;  upon  motion  for  a  new  trial,  beard  by  the  appellate  dlrlilsB 

of  the  supreme  court. 

1228.  Id.;  upon  tiial  by  court  or  referee  of  the  whole  Issne  of  fact. 
1220.  In    matrimonial   causes,    Judgment   can   be    rendered   only   by  tbs 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    interlcnteif 

ludrment.    t^fc. 

1231.  Id.;  bow  final  Jod-ment  entered  and  settled  In  certain  cem. 
1282.  Intei-locutoiy   ri'lereiice  oi    luqutliltion ;    bow   rfcV.e««vu. 

1233.  Motion  for  Judgment  upon  a  special  yerdict,  etc. 

1234.  Id.;   upon  verdict  subject  to  opinion  of  coart. 

1286.  Interest  on  verdict,  etc..  to  be  Included  In  recirecy. 

1230.  En*ry  of  Judgment.  _         a* 

1237.  Judgment-roll  to  be  filed;  of  what  It  conslBts.  '"   ' 

1238.  Id.;    by    A.hom    prepared. 

1230.  Time  of  filing  Judgment-roll  to  be  noted. 

1240.  When  a  Jnd-  ment   miiy  be  enforced  by  execution. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  diaobeytnf  K. 

1242.  Real  property;  how  sold.    Effect  of  couTeyance. 

1243.  Security   upon   sale  by   referee. 

1244.  Conveyance  to  state  name  of  partr. 

S  1212.  [Am'd,  1878.]  Judgment  by  default  In  certain 
act^ouN   on  contract  i  ho-vr  taken. 

lu  an  action  specified  in  section  four  hundred  and  twenty  of 
thiu  act,  where  the  summons  was  personallr  serred  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  statins 
the  sum  of  money  for  which  judgment  will  be  taken,  was  serred 
with  the  summons,  or  whore  the  defendant  has  appeared,  but  has 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  if  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  nlso  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  had  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plnintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  nppearanco  or  of  the  appearance  only; 
and  also  proof,  by  affidavit,  of  the  default.  WhereupoB,  the  clerk 
must  enter  final  JT^dgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  onter  final  jadfrmentt 
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l<  |Nr««eribc4  in  eitlier  of  tha  foregDins  subdivifiioiui  of  this  mo« 
tioB.  tke  plaintiff  mq9t  upp^y  to  the  coart  (or  judsmeot.  u  pr»> 
gcribed  in  BAction  1214  of  thin  net. 


Where  final  indgment  may  be  entered  by  the  clerk,  as  pre- 
eeribed  in  the  laet  seetien,  the  amount  thereof  must  be  deter- 
nined  as  fettewsi 

1.  If  the  oompUlnt  is  verifted,  the  Judgment  must  be  entered 
fer  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
•f  imanst  is  neeessary,  it  atmy  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
•m^QAt  4iie  t9  thfg  plaintil^,  by  computing  the  sum  due  upon  an 
iastrumeut  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  «  cause  of  action,  stated  in  the  complaint;  and  ' 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  »fftioB  stated  in  the  complaint.  If  an  instrument,  speci* 
fied  la  this  subdiTision,  has  been  lost,  so  that  it  cannot  be  pro*' 
duced  to  the  clerk*  he  must  take  proof  of  its  loss  and  of  its  con* 
tents.  Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any*  taken  there- 
upon. 

u. 

I  U14.  [Am'd,  ISTT,  IWMK]  AppUefitioii  to  eovFt  tor  |«4«- 
■aeat  by  Aefavlt}  -vrken  n^cesaavT- 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  Justice  thereof  out  of 
court,  for  judgment,  upon  the  application  he  must  file,  if  the 
default  was  in  appefiring,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  o^  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defej^dant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  defauU  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  m^d^  to  tjie  couyt,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
ar  Jnilioa  out  •#  c^iut. 

Sabfitltnted  for  tbe  flnt  sentence  of  Go^  PrM.,  f  BM,  seM.  f  ?  1a  1000,  dk 

ur.  i«  tftek  asi»t.  1,  laoo.  «mi  ii«j|9  m 

I  UUOL  [Am»4,  ISfT,  1901.]  Pvea^rdiiiLavs  on  auo^  an  ap»l»* 
•atfon. 

The  coovt,  or  a,  Judjpe  or  Justice  thereof,  must  thereupon  render 
the  Judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  oy  with  a  Jury  if  one  is  present  In  court,  make  t 
forapatatioB  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
Cqt  th^  purpose  of  enab^ng  it,  or  them,  to  render  the  judgment, 
or  to  carry  It  fn.to  effect;  or  it,  or  they,  may  in  Its,  or  their,  dis- 
cretion, OTect  a  reference,  or  a  writ  of  Inquirxr,  for  either  pur- 
yomi  exotpt  that  whM»  tht^  action  ia  bro^ght  t^  '^f^^  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  mast 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  referenoa 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  tvrther 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  wher» 
special  provimon  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

CjO.  Proc,  I  246,  second  and  third  tenteucefl  of  eubd.  2,  am'B.  See  I  1210; 
L.  1801,  cb.  611.    Id  effect  April  24,  1901. 

S  1216.  [Am'd,  1805,  1801.]  Application  tor  Jndffmemt  is 
oRse  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  withoiiit 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  sot  forth  'in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  tht 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
fhed  on  oath,  respecting  any  payments  to  the  plJiifatiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  wbidi 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  snc- 
ceeds  in  his  defense. 

L.    1895,   cb.   582:   L.    1901,   ch.  511.     In  effect  April  24,  1001. 

I  1217.  Attachment  and  nndertakin*  for  resCltmttonf 
repaired  in  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  an  application  made  pursuant  to  the  last  section,  except  u 
an  action  specified  in  section  635  of  this  act.  Where  the  defend- 
ant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  sudi 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  According  to  tli* 
invantory. 

•■O  IB  •rigiaal.  Digitized  by  L^DO'gt^'     " 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been 
required. 

Pitna  Bole  84.  and  Oo.  Pioc..  f  246,   part  of  aabd.  8,  am'd. 

i  1218.  [Am'd,  1879.]  "Wlien  Jndvment  cannot  b«  taken 
■catnat  an  Infant  defendant. 

A  jodgment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant, until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

Sm  Co.  Ptoc..  »  lis,  and  ante,  f  471.    See  {  1858,  poat. 

f  1219.    IVlien  a  defendant  in  default  is  entitled  to  notice. 

A  defendant,  against  whom  iud^ent  is  taken,  i^ursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  [Ani*d,  1879.1  If  he  has  appeared  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  fire  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  KilaintifTs  attorney.  ThereupNon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

Sm  Oo.  Ptxm*.,  f  248,  anbds.  1  and  2. 

f  ixao.  IVlien  action  may  be  seTered,  if  issues  of  la-vr 
and  isenes  of  tmet  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

i  1221.  [Am'd,  1877.]  Judgment  bow  talcen,  after  trial  of 
iaanes  of  law  and  issnea  of  fact,  in  tlie  sauie  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judfirment  upon  the  whole  issue  must  be  taken,  as  follows: 

L  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, Dpon  tiie  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;;^  if  not  b% 
•atertalned,  it  must  be  heard  as  a  motion.      ogtizedbyGoogle  , 
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3.  Where  the  issue  last  tried  is  tried  before  a  retorve,  his  re- 
port must  award  the  proper  judgment  upon  the  whole  iaaue*  oar 
less  otherwise  prescribed  in  the  order  o{  reference. 

8  1229.  [Ain*d,  1870.]  Pinal  |adarmeiit,  l&ow  talccm  m^trnt 
issue  of  law  only. 

Final  judgment  upon  an  issue  of  law,  where  no  IseoA  of  fad 
remains  to  be  tried,  and  final  Judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  tliis  mct« 
-  Co.  Proo.,  psrt  of  I  909,  sm'd. 

8  1223.  [Am*4,  1877.]  Proeeedlnffs  upon  application  i»A4er 
the  taut  two  seotiona* 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
Judgment,  after  the  (decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  net,  upon  an  application  for  Judgment  by  the 
plaintiff.  AVhere  final  judgment  may  be  awarded  m  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages^ 
as  a  jury  may  do,  upon  the  exeeutioa  o{  a  writ  of  inquiry. 

Id. 

{  1224.  [Am*d,  IHOS.]  Id.;  upon  fnterloontory  |vdfriiieat, 
etc.,  affirmed  at  a  term  of  tlie  appellate  division  of  t^e 
supreme  court. 

When  an  order  or  judgment  is  wholly  or  partly  afflrmec*  npon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  OTer. 

1 . 1  9.-..  Ch.  M6. 

8  1225.  Judgment  after  trial  by  $mry  of  spaeiflo  ««ioatloa« 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  Issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  by  the  deciaiou  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  foct  remain  to  be  tried.  Judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  ^urt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

Bee  tt  070  978,  anta. 

S  1226.  Id.  I  after  reference  to  determine  specfflo  qnes* 
tions  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  mors 
•pacific  questions  of  fact,  arising  upon  the  issue,  and  the  rentthl- 
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Sr  iamuHi  haT«  been  tri«d,  judgmeiit  must  be  taken,  npon  the  ftp- 
cation   of  either  partyi  as  prescribed  in  section  1221  of  tbla 
ftct. 

Oo.  P»M..pvtofSSa»«ltt'd*    See II 973 MM  Cni, ante. 

1.28T.    [Am'd,    1806.]      Id.)    npon    motion    for    ne'vr    trial, 
1  Ipt  the  appellate  dlvIeloM  of  the  eapreako  eoart. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  diyision  of  the  supreme  court,  is  denied, 
jnd^mefnt  may  l:^  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
partj-,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    18B.   cfe.    M«. 

f  laaSL  [AmM,  1»79.]  Id.)  «poa  trlia  by  eoart  or  referee 
•f  t^be  ^vrhole  Ivftae  of  f«et. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwhie  expressly  prescribed  by  law,  judgment 
apon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
triai  of  the  whole  issne  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  npon  iiUng  the  decision  or  report. 

Go.  Proc,  puts  of  IS  267  And  273,  am'd. 

§  -B^eaib  III  au^Utaaonlal  eaoses,  Jadtfiaeat  caa  he  rendered 
•Mly  hy  the  court. 

In  an  aetkm  to  tnnal  a  marriage,  or  for  a  divorce  or  separation, 
jndsmeBt  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
preseribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  se<!tion  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
vppn  the  refefeBoe,  must  be  eortified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

i  l^SO.  £ABi'd«  lS7f.]  FlMal  Judament  apon  decUtoh  or 
vep«rt  my^urAinm  interlocutory  Jadamemf,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  fo  do  any  act  thereunder,  the  ref- 
eree must  he  appointed  by  the  judgment,  or  by  the  court,  npon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

§  1231.  Id.)  hOrf«r  ilaal  fttdffatieiit  eatered  and  aettled  ta 
eertafa  edee*. 

In  an  action  triable  by  the  court,  dn  interlocutory  judgment, 
rendered  upon  a  defanff  m  appeartng  or  pleading,  or  pursuant  to 
the  direHion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance ot  the  fttlftl- jtrdgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  refers?-  In  that  case,  final  judgment  shall  not  be  entered, 
antll  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  aa  interlocutory  judgment  awards  costs,  they  may 
ba  aWar^Sed  fen«f«lly,  without  specifying  the  amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  cofti 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

f  1232.  Interloeiitorr  referenee  or  ima«i«ltion|  Uawr  re* 
▼le-vired. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed* 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  at 
justice  requires. 

S  1233.  Motion  for  Judffmeiit  upon  a  apeclal  verdiet,  ote. 

A  motion- for  judgment,  upon  a  special  verdict,  may  be  made 
bj  either  party;  and  must,  in  the  first  instance,  be  heard  and  de 
cided,  at  a  term  held  by  one  judge. 
Co.  Proc.,  part  of  I  26S.   See  1 1189,  ante. 

I  1284.  (Am'd,  1896.]  Id.|  upon  verdtet  •wbjeot  to  optaloa 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court 
Id.   See  f  1189,  ante.    L.  18H.  ch.  946. 

{    1235.    Intereurt   on   verdlet^   «te.p  to   be  lnel«ded   Ia  re- 

eovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 

Id.,  I  810,  am'd 

f  1236.  [Am'd,  1897.]     Entry  of  Judwent. 

Every  interlocutory  judgment  or  final  jttdgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  nling 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  '*  judgment-book,"  in  which  he  shall  record  all 
}udgment8  entered  in  his  office. 

L.  1897,  oh.  188.    In  effect  Aprtl  6.  1897.    Sr«  L.  1897,  ch.  187. 

I  1287.  (Ani'd,  1877,  1879,  1913.]  Jiid«iiieAt-roU  to  kc 
filed  I  of  what  It  conslsta. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum- 
mons; the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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tiie  interlocutory  judgment,  if  any,  or  copies  thereof;  aud  each 
paper  on  tile,  or  a  copy  thereof,  and  a  copy  of  each  oidei-,  whicu 
in  any  way  involves  the  merits,  or  necessarily  atfects  trie  judg- 
ment. If  judgment  is  taken  by  default,  the  judgmeut-roll  must 
also  contain  the  papers  required  to  be  tiled,  upon  so  tukmg  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  mquiry,  aud  return  tuereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
Terdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  tile. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  co"rt,  th«r  opmiou 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  a  pun  ot  tue  judgmeut-ioil  ur  appeal 
paper& 

Co.  Proc.,  f  281,  rabd.  1  and  2,  am'd.  Am*d  by  L.  1877,  ch.  410;  L. 
1879.  ch.  542;   U    1913.  cb.  54.%.       lu  eaect  Sept.   1,    1913.     See  |   1711. 

1  1288.  Id. I  by  ^hom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  tne  clerK, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  ejcoept  tnat  the  clerk  must  attach  tnereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgmeni-roll. 

Sobstltnte  for  InUoUuctory  part  cf  Co.  Proc.,  (  281. 

S  1239.  Time  of  flllnv  Jadsment-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  filing  it,  specifying  the 
year,  montJ,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  a  S.  860.  f  11,  am'd. 

I  1240.  IVIieii  a  Jiiclffinent  may  be  enforced  by  execution 

In  either  of  the  following  cases,  a  final  judgment  may  be  en 
forced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  In  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  "for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  a-vvards  a  chattel 
to  either  party. 

Substitute  for  Co.  Proc.,  part  of  S  285.     See  S  13G4,  post 

i  1241  "Wben  a  Jndjrment  may  be  enforced  by  punish- 
ment lor  dlsobeylngp  it. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  n gainst  whom 
It  is  rendered,  or  the  officer  or  person,  who  is  retiuired  thereby, 
or  by  law,  to  obey  it;  aud,  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  tha  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  Hectinn. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section;  in  which 
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case,  the  part  or  parts,  whicb  cannot  be  so  enforfe4«  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  perty 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  spediied  in  this  sabdiyision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  thia 
section,  either  simultaneously  with,  or  before  or  after  the  issuing 
of  an  execution  thereupon,  as  the  court  directs. 

Salwtltute  f or  Co.  Proo.,  pvt  of  I2».    See  f  2065,  post.  , 

I  1242.  [AmM,  1877,  lf>02,  1911.]  Real  property}  Itow 
sold;  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  iu  the  county  and 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  j^roperty  is 
situated  partly  iu  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direot 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  effectual,  to  pass  the  risht« 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  tjon- 
tained  in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specinlly  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  uf  any  court,  in  any  particular 
county  of  the  state. 

Co.    Proc.   last   gent^nct   but  one.   of   H   28T;  I*    1902.   eh.   tS8;   L.    ISll, 

ch,    180,    lu    effect    Sept.    1.    1911. 

S  1243.  [Am'd,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  ctAirt 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

S  1244.  [Am'd,  1879.]    Conveyance  to  attfte  nsme  at  sntrty. 

A  conveyance  of  property,  sold  by  virtue  of  au  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  fnterest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveved,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sos- 
tains  by  the  omission,  whether  he  accepts  or  refsses  to  accept  K. 
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Dodc^Hmg  •  fmdfm^t;  egte$  thereof ,  aa  a  lien  upon  real  property; 
m^ptmAmg  eMd  di^Ktirgmff  ike  lien;  aatiafaction  and  assign- 
ment ef  a  fu4ffin€nt^ 


C#rUH«   «lerk»  16  «#«»  dMka«  to*kt.         • 
I2ite.  ClMMt  dottlMt  liMillik 
23N*.  lA*;   «#  ilDCk^t  J«ii0ineBt8. 

1M7.  Winmm   frmtmnivt»i   an}  <]ock«tii«  JedglbentB   thereeo. 
049.  PAiaHy   fotf  clerlt's  Aeglect« 

1250.  J|]4saMit  aot  to  be  a  lien  until  docketed. 

1251.  Real  property  bound   for  ten  years  by  a  Judginont  thus  docketed. 
12S32.  Real   property  mai   be  levied  upon   after   teu  years. 

ISSA.  Land   held    unrfer   contract    not   bound    by   Judgment. 

I2M.  Preference    of    mortgages    fof    purchase    money. 

1235,  Certato    time   not   to   be   Included   In   tUe    ten    years. 

1258.  Court   may   order  Il^n  of  Judgment   to  bd  suspended  upon  appeal. 

2257.  From    what    time   order    suspends    the   Hen. 

1258.  Efow    lien  suspended    In    any   other   county. 

1290.  When    and   bow   lien   restored. 

1200.  Docket    of    Judgment^    how    cancelled. 

1280a.  Satisfaction   of  Judgment,    in  creditor's   absence. 

12G1-  Satisfaction-pfece    to   be   given   on   payment   of   Judgment. 

1282.  Assignor   must   acknowledge   asHlgnment. 

1263.  Assignee   ^«Jo   Is   a   receiver,   etc.,    may   tno  notice. 

12S4.  Entry   in   docket,    upon    feturt   of   execution   satisfied. 

I26.'5.  Id.;  whefe  executidn  returned  nnwatlsfled. 

am.  Sherf<t   to  gl7«  <^py  of  satteAed  execution;   elerk   to  #nter  BBtis- 

fuctloif. 
HW.  T)0»ekft;   wfcetf  to  b«  ai«cha«ed  and  cancelled* 
I2«L  l>fs«lMrr«  of   ^  Sadgmnt  aglilnat  «  bankrupt. 
23681  PimwT  of    cMrto  reap^tlng   docket. 
1970.  Clerk    to   flW    and   BOt«   assignment   of    Judgment. 
t271«  [lUpealea.) 
127X  To  wliBt  JvdfmenUi  and  ezecutk>ns  this  article  applies. 

I  12M6.    iJkwK^A^  1886^  1911,  1913.]      C^rinln  elerka  to  keep 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  most  keep  one  or  more  books,  ruU^d  iu  columns,  cou- 
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venient  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  which  he  must  docket,  in  its  reg^ulai    order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.     The  expense  of  procuring  new    books 
when  necessary  is  a  county  charge.     The  judgment  dockets  kept 
by  the  county  clerk  of  Nev/  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  indi^dual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a    firm 
name  or  style  under  which  a  person  or  persons  are  doing  business; 
and  each  set  of  sucjji  judgment  dockets  must  have  a   separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  judg- 
ment docket  book  shall  have  its  letter,  and  the  year  op  years  of 
its  entries  plainly  marked  on  its  back  and  cover  and  on  every 
page.    A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.     And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  xnar^ 
ginal  index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  Indexed  which  shaO 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.     And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing^ 
business   shall    contain    the   names    of    those   judgment   debtors 
the    first    letter     or    initial    of    whose    name    as    it    appears, 
following     the     prefixed     articles     "A,"      "An,"     or    ''The," 
is    the    letter    marked    on    the    page    and    on    the    back    of 
the  book.    And  there  must  be  prepared  and  kept  two  separate 
sets    of    volumes    for    judgment    dockets,    designated,    lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
vohimes.    And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  docket  books 
hereinbefore  provided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  with  every  entry  of  a  judgment 
in  an  action  begun  on  or  after  September  first,  nineteen  hundred 
and  eleTen,  there  shall  be  entered  as  a  part  of  such  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begun. 
Am'd  by  L.  1805,  cb.  946;  L.  1911,  cb.  280  i  L.  1912,  cb.  344.  in  effect  Apr. 
.   15.  1912. 

I  1245a.   (Added,   1911;  am*d,  1912,  1916.]    Cnrrent   docket 
books. 

The  county  clerk  of  New  York  connty  and  the  county  clerk  of 
Bronx  county  must  keep  books  to  be  known  as  current  docket 
books.  Each  half  page  of  space  in  each  book  shall  be  consecu- 
tively numbered  in  a  series  of  consecutive  numbers  for  each  year 
and  shall  be  devoted  to  one  action.  On  a  half  page  so  numbered 
the  clerk  shall  enter  the  title  of  the  action  having  the  same  con- 
secutive number  for  that  year,  with  the  names  of  the  plaintiffs 
and  defendants  and  attorneys  in  full,  and  in  chronological  order 
a  brief  description  of  each  paper  as  it  is  filed,  together  with  the 
date  of  filing  thereof,  also  the  verdict,  report  or  decision,  if  any, 
rendered  in  the  action  as  of  the  date  of  the  rendering  thereof, 
also  all  orders  and  judgments  in  the  action.  All  interlocutory 
and  provisional  proceedings,  and  proceedings  supplementary  to 
execution,  shall  be  entered  on  the  same  half  page  of  the  docket 
as  the  action  out  of  which  they  arise,  except  in  actions  where 
the  entries  are  so  voluminous  as  to  require  one  or  more  addi- 
tional.half  pages  of  space;  in  which  case  the  entries  shall  be  con- 
tinned  under  the  same  number  upon  other  pages  of  that  or  a 
subsequent  docket  book,  reference  thereto  being  entered  at  the 
end  of  the  first  and  all  additional  half  pages,  and  the  clerk  upon 
entering  the  description  of  a  paper  filed  in  an  action  shall  enter 
upon  its  front  page  and  opposite  the  title  caption  the  number  of 
the  action  and  the  filing  date  and  number  of  entry  of  the  paper. 
There  shall  be  kept  an  alphabetical  index  of  all  the  actions 
entered  in  such  current  docket  books  during  any  year,  which 
index  shall  consist  of  two  sets  of  separate  volumes,  one  set  to 
be  designated  and  u.sed  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  are  individuals,  including  all  individual  members  of 
a  copartnership  or  of  a  firm  doing  business  under  a  firm  name  or 
style  as  stated  in  the  title  of  the  action,  and  the  other  set  to  be 
designated  and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  corporations,  a  joint  stock  company,  a  copartnership 
or  a  firm  name  or  style  under  which  a  person  or  persons  are 
doing  business.  Each  of  such  sets  of  index  books  shall  have  a 
separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and 
the  volumes  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals  shall  have  a  marginal  page 
index  showing  each  letter  of  the  alphabet  in  order,  and  shall 
have  the  designation  of  its  set  of  books,  its  letter  and  the  year 
or  years  of  it.s  entries  plainly  marked  on  its  back  and  cover  and 
on  every  pa^e.     And  all  such  actions  shall  be  indexed  in  such 
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index  volumes  according  to  all  the  plaintiffs  of  «ach  title,  in  the 
same  manner  as  it  is  provided  in  section  twelve  hundred  and 
forty-five  that  judgment  debtors  shall  be  docketed  Vn  the  judfr- 
ment  docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  original  process  is  served 
in  an  action  in  the  supreme  court,  New  York  county,  or  in  an 
action  in  the  supreme  court,  Bronx  county,  or  in  an  action  in 
the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  tht* 
court  in  which  the  action  is  brought.  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  Avlth  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  attorney  who  issued  the  same. 
And  the  attorney  or  party  causing  such  sxinimons,  writ  or 
original  process  to  U*  served  shall,  upon  demand,  give  to  the 
party  so  served,  or  to  the  attorney  of  such  party,  the  number 
so  stamped  by  the  clerk,  stami)ed  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
or  party  who  made  or  caused  the  service  to  be  made.  All  papers 
in  the  action  shall  bear  the  same  number  and  year  as*  the  sum- 
mons, writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
than  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  county 
must  be  flat  and  filed  flat.  The  word  "action"  as  used  in  this 
section  shall  mean  "  actir>n  or  special  proceeding."  "Whenever  a 
paper  pertaining  to  any  action  begun  nrior  to  the  passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  shall 
upcm  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  numb<'r,  to  Ikj  one  of  a  series  of  consecutive  num- 
bers for  the  year  in  which  said  action  was  brought,  and  shall 
enter  in  a  current  docket  book  prepared  for  that  year  the  names 
of  the  parties  to  the  action  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  ff  such 
paper  were  the  original  summops,  writ  or  other  process  In  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  there^ 
tofore  filed  in  his  office  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  book  in  the  same  manner  as  if  such 
docketing  had  been  l>egun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  docket  books  of  actions  begun  prior 
to  the  passage  of  this  act  shall  be  indexed  In  separate  volumes 
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for  each  letter  of  the  alphabet,  and  for  corporations,  a  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doing  business 
under  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  the  passage  of  this  act  are  herein- 
kefore  directed  to  be  indexed.  Whenever  an  action  is  transferred 
to  another  eoitrt,  or  tlie  place  of  trial  changed,  the  clerk  to 
whom  the  i>apers  In  «iich  actioa  are  delivered  shall  enter  in  the 
cwrent  docket  book  in  which  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  il  the  process 
had  ori^zinally  been  filed  with  him.  All  papers  numbered  and 
docketed  ae  herein  dix«cted  ghsill  be  filed  together;  and  on  the 
entry  of  ftnjU  M^tm^ni  in  a»y  action  all  the  papers  in  that 
aetioB  ahall  he  ftrrani^  in  the  order  of  the  dates  on  which  they 
were  filed  and  sh«fl  be  fastened  or  bound  together  flat  with  the 
jtidgment-roH  and  so  filed.  The  county  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  such  subordinates  as  may  be  necessary  for  the  work 
required  to  be  done  in  his  office  under  the  provisioiis  of  this  act, 
and  shall  deaignate  the  positions  and  fix  the  com(>ensation  of 
sach  anbordinatee*  fMibiect  to  the  approval  of  the  board  of  esti- 
DBAte  and  apportionment  of  the  city  of  New  York;  and  tiie  comp- 
troiler  of  the  city  of  New  York  shall  issue  and  sell  eertificatee 
of  Mndebtedness  to  an  amount  suflScient  to  provide  for  the  pay- 
ment of  the  salaries  of  such  subordinates  during  the  year  nine- 
teen hundred  and  twelve,  which  ihall  fee  a  charge  against  the 
coonty  of  New  York,  afid  an  {imonnt  su'fficieat  to  pay  and  dis- 
charge the  certlfifcatea  so  isaned  skall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 

Added  hy  U   1911,   A.  200;  tuM  hj  L,   W12,  ch.  d44;   L.   1015,   cb.   507. 
lo  effect  M»f  10,  1915, 

i   124e.  Id.;   to  Aoefcet  ludemeiita. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
jndgment-roU,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  tattlcukirB,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor.  In  its  aljihabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor:  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  wliose  favor  the  judgment  was 
readered. 

S.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  dav.  hour,  and  minute,  when  the  judgnieut-roll  wna 
filed. 

5.  The  day.  hour,  au3  minute,  when  the  judgment  was  dock- 
eted in  hi»  office. 
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6.  The  court  iii  wUicli  the  jiiUginent  was  renUered,  and,  if  It 
was  reDdered  iu  the  supreme  court,  the  couuty  where  the  jods- 
meiit-ruil  is  tiled. 

L  The  name  of  the  attorney  for  the  party  recoTering  the 
judgment. 

It  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  301,  S  13  (2  Edm.  878),  remodeUed  and  am'd. 

I  1247.  Flllnff  traniicvlptsy  and  doeketlA*  |iadirm«Bts 
tliereon. 

A  clerk,  with  whom  a  judgment-roll  Is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  bf 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
It,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  is 
the  appropriate  docket-book,  kept  in  his  office. 
L.  1840.  cb.  486,  fi  26  (4  Edm.  692),  am'd. 

I  1X48.  Penaltr  for  cleric's  meirleet. 

A  clerk  who  omits,  ns  soon  as  practicable,  to  docket  a  jndgmeiit 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sectionst 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars^  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

S  B.  S.  862,   I  20  (2  Edm.  874). 

I  1849.  Doekets    to^  be   p«bltc. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 
Id.,  s  10. 

I  1S60.  Jadvinent  not  to  be  a.  lieA  «&tll  d<»olceted. 

A  judfirment.  required  to  be  docketed,  as  prescribed  in  this  a^ 
tide,  neither  affects  real  property  or  chattels  real,  nor  is  entltle^l 
to  ?*  nr-fereuce,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id.,  S  12.  am'd. 

g  1251.  [Am'd,  190a,  IfNIB.]  Real  yroperty  bovMd  for  tea 
yearn  by  a  iadffmemt  thaa  docketed)  Jadffmemta  ayaiaat 
persona   aaed   by   a    llctitlona    name. 

E.\cept  as  otherwise  specially  prescribed  by  law,  and  except 
al8o  us  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  charge  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  be  designated  by  his  name  in 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  count.T 
where  such  property  is.  I^pon  such  notice  to  a  judgment  debtor 
ss  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  loll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  ludgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  -order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amendfed  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
Buch  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  and  next  section  are  sabstltutes  for  2  R.  S.  358,  M  3  and  4:  L.  1840, 
ch.  386,  i  25;  and  Co.  Proc.,  part  of  5  282;  L.  1902,  cb.  318;  L.  1905.  ch.  432. 
In  affect  May  IS.   1906. 

}  12S2.  Real  property  may  be  levied  upon  after  ten 
years. 

When  ten  years  after  filing  the  Judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered^  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
derk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  dcvigee,  named  in  the  notice. 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

I  12S3.  Ijand  held  under  contract  not  bound  by  Jndc- 
ment. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 
1  R.  S.  744,  first  paragraph  of  f  4  (1  Edm.  eOC).    See  $$  645.  1370,  1874. 

{  12S4.  Preference  of  mortcas'es  for  pnrcbase-nioney. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  Is  given  by  the  purchaser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purchase-money,  the 
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lien  of  the  mortgage,  upon  that  real  ijroperty,  is  superior  to  th« 
lien  of  a  previous  judgment  against  the  purchaser. 
1  E.  a.  719,  S  5  (1  Edm.  700),  am'd. 

I  tS5S.    Certain  time  not  to  be  Inelndied  in  the  te«t  ^««m. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  «n 
Injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lieu  of  a  judgment  Sa  Kmited 
by  this  article.  But  this  section  does  not  extend  t%e  time  of  tibe 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  fakh. 
Go.  Proc.,  second  Bonteiue  of  {  282,  am'd. 

I  1256%   €evi4    mar  «rder   ll«a   4>f  JaMrmeat   to   %e   mmmm 
peaAed  Mpon  aTC»eAi. 

Wliere  an  appeal  from  a  judgment  has  been  perDected,  ftnd  aa 
undertaking  has  been  given,  sufficient  to  entitle  tlie  appcliftDt  t» 
A  stay  of  the  execution  of  the  iudgment,  wltfaoot  mi  iMPder  for 
that  purpose,  the  court,  in  whica  tne  judgment  was  reoav«re4, 
may,  in  its  discretion  and  upon  sueh  terfiM  as  justice  reqaivea, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondeot, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  iicfi  of 
the  judgment,  aa  ai^ainst  judgment  eretikors,  and  p«iM*|ia»ctra  And 
mortgagees  in  «ood  faith,  the  real  propertpr  or  ehattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  .oAc^ 
the  judgment-roll  is  iiled«  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  doc^cet-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  ;  adding  tlie  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make.  In  like  xmiouer,  an  entry, 
aubstantiaily  as  follows:  ""  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
«utry  or  entries  In  the  docket-book,  as  required  by  the  order. 
8uta»tltute  for  Oo.  Proc..  ptiTi  of  S  282. 

S   1257.    From  ^nrliat  time  order  •n«pen4»  tke  Ilea. 

Where  an  order  is  made,  as  prescribed  in  ihe  last  section^  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll IS  filed,  from  tjhe  time  when  the  order  la  entered,  ftnfl 
the  proper  entry  made  in  the  docket-book.  If  the  property  ♦«- 
empted  is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  tlie 
ard«ir  operates  as  a  anwenaion,  from  tk^  Umf*  when  the  jyurqper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  eopotj, 
aa  praaoribad  in  the  next  sectioau 

M. 

I  12S8.    How  Hen  auspended  In  any  otlier  e«antr« 

The  clerk,  with  whom  the  order  is  entered,  must,  tipon  ^pay- 
ment of  his  fees  therefor.  fnmiA  to  the  party  *iv%o  alitaineff  the 
order,  «ne  or  mace  .Ua«aeri^.  attested  by  his  algxiJBi^re,  of  the 
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in  eacA  place  where  it  appears  in  his  docket-book,  substantiany 
as  follows:  **  Lien  suspended  *',  or,  **  Lien  partially  suspended  ' , 
according  to  the  entr^  upon  the  original  docket,  and  also,  "  See 
tranacript  filed  ";  adding  the  proper  date. 
M. 

i  1188.    Wlien  «Ad  lio-vr  If  en  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  anpeaf 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  as 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
'*  Lien  restored  by  redocket " ;  adding  the  date  of  redocketing. 

2l  a  transcript  of  the  new  docker  must  be  furnished  to  n 
eoonty  derk,  in  whose  office  an  entry  of  the  suspension  of  the 
lieu  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  docketed  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
sQbstantially  as  follows:  "  Lien  restored  by  redocket.  See  tran- 
scrijpt  filed  ";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex^ 
pired  period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judf^ment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

I    1B60.    (Av^d,   1888,  1911»   181S.1      Doelcet   of   J«dsvient> 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk  in  whose  office  the  jadgment-roli  is  filed,  or  by  the 
clerk  of  any  county  where  a  tranacript  of  said  judgment  shall 
hare  been  docketed,  upon  filing  with  him  a  satisfaction-piece, 
describing  the  judgment,  and  executed  as  follows: 

L  ESzcept  as  otherwise  prescribed  in  the  next  aubdivision,  the 
satisfaction-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or. 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clttsiTe,  against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  liis  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
execnted  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any.  so  filed. 
showiniT  ^  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment;  or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,   must  be  filed  with  the  satrrBfaetlalL^ 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  satiir 
f action-piece  naust  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaiDiiicr  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  n  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  sctisf action  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaiJ 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execution  upon  the  judgment 
is  in  his  hands.  Upon  any  such  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upoD  the  judgment  docket  the 
words  '*  satisfied  and  discharged  by  deposit.''  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  h&i 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
^hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  bands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  bad 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  beini? 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  and 
all  certificates  required  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
money  by  an  order  of  the  court.  The  additional  one  per  eentom 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the.  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shaD 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  jndg- 
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ment,  or  make  any  motion  with  respect   thereto,  nor  shall  any 
proceedings  on  appeal  be  affected  by  this  subdivision.  • 

2  R.  S.  862,  II  22.  28  uid  24  (2  Edm.  375),  and  U  1884.  «b.  202. 
11  1,  2  and  3  (4  Ediii.  622).  Am'd  by  U  1890,  ch.  05;  L.  1011,  ch.  500; 
L.  1813.  ch.  30.    In  effect  Sept.  1,  1913. 

I  lasi.  SatlafaotlOB-pleee  to  lie  iriven  on  payment  of 
Jadsment. 

The  person,  entitled  to  enforce  a  jadgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interesreo 
ill  the  property  bound  by  the  judgment,  upon  presentation  r>f  a 
9a tisf action-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..    I    2r>    (2    Kdm.    37S).    ani*d. 

I  1262.  [Am'd,  1886.]  Amiffnor  mviit  noUnowledffe  a«- 
■Iflrnment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes. 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
tu  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
ur  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
aiid  payment  of  the  officer's  fees. 

U    1895.    rb.    946. 

i   12<Kt.  Aaalvnee  who  la  a  receiver,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  av  n 
re<*eiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  pudgnient-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  .so 
fileil  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  12G4.  Entry  In  docket,  npon  return  of  execution  aat- 
ia«ed. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  mast  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion. In  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  coort. 

2  B.   8.  962.    I   26  (2  Edm.  875). 

I  1205.  Id.|  vvliere  execution   returned   nnaatlalled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
most  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  exectttion  was  returned. 
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f  laeo.  Sherlir  to  Vive  eopT  off  aatUiAed  exeeatioot  clerk 
to  enter  ■all«factloii. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  hift  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter*a  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgmeut,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  cleric 
with  whom  the  judgment-roll  is  filed. 

L.    I860,    ch.    6.    f    1    (4   Ediu.    633),   am'<L     See   I    1S06. 

i  1267.  Docket;  wbem  to  be  dl«ch«rved  and  eancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  I860,  cb.  6,  f  2.  aDd  L.  18-14,   cb.  104,  I  6  (4  Edm.  627).  cooaolldated. 

B  186S.    [Repealed  by  I..  1909,  cb.  17.  See  Consolidated  Laws, 
tit  Debtor  and  Creditor  Law,  §  150.  J 
I   1269.  Power   of    courts    respeetlnff  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerniug  the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.  1844.  cb.   104.   f  7   (4  Edm.  028).  am'd. 

I   12TO.  Cleric   to   file  and    note  AMlffameiit   of  Judvmemt. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  olHce,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
1260  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
H  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  bis  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assign mcut  is  noted. 

I  laTl.     [Repealed,  1870.] 

I  1272.  To  what  JudvmeBta  and  exeentlona  tilts  artlele 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLE  II. 

Judgments  taken  without  prooeMi 

.^ttid*  1.  Ooaletilon  of  jodgnMnt. 

2.  flubialMioB  ot  a  controTenj,  vpon  facta  a4mitt«4« 

ARTICLE]   FIRST. 

Confession  of  judgment. 

Bee.  1S78.  Judgment  mar  D«  eoAfMMd. 

1274.  Statement ;    form   thei^eof. 

1275.  StatemeDt  to  be  filed,  and  judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  the  judgment. 

1277.  Bxecutlon,  wber^  the  judgment  la  not  all  due. 

1278.  Oonfeaaion  bf  one  of  seTeral  joint  debtor*. 

g  1273.  [Ani*d.  1877,  1897,  1909.]  Jadarment  may  be 
eonf  eased. 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a  person 
ai?ain.st  continjfent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

C6.  Priie..  I  3S2:  L.  1897,  ch.  88.  AmM  by  L.  1900.  cb.  65.  Aim  partly 
r^pcaJM  b.T  U  1909,  ch.  10.  Sc*  Consolidated  Laws.  tit.  Domestic  Relations 
I^w.  I  51.  See  note  97  of  notea  of  Board  of  Statutory  Gonaolldatlon  at  end 
of   code. 

S  1274.  Stfttementf  form  thereof. 

I    A  written  statemeat  must  be  made,  and  signed  by  the  defend- 
ant,  to  the  following  effect: 

.1.  It  must  state  the  sum,  for  which  Judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  \o 
beeome  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
jtMtly  doe,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  ft  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  yerified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
U.,  I  888.  am'd. 

I  1276«  tAm'dy  1896,  1915.1  Statement  to  be  llled,  and  iadjg. 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  the  county  clerk  of  the  county  of  which  the 
defendant  was  a  resident  at  the  time  of  making  such  statement, 
or,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York, .  provided,  however,  that  the  defendant  at  time 
of  making  such  statement  was  a  resident  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is 
entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
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costs,  which  he  must  tax,  to  the  amount  of  fifteen  dollarR,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is 
filed  with  a  county  clerk,  the  judgment  must  be  entered  in  the 
supreme  court:  if  it  is  filed  with  the  clerk  of  another  court. 
specified  in  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.  But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 

Co.  Proc.,  I  384,  flrat  sentence.    Am'd  by  L.  1895,  ch.  046;  L,  1916,  ch.  639. 
in  effect  Sept.  1,  1915. 

§  1276„   [Am'd,     1879.]    Jvdvment-rolly     4oelcetim«     mm§. 
enforduv    the   Jadvmeiit. 

The  clerk,  immediately  after  entering  the  judgment,  miut 
attach  together  and  file  the  statement,  as  yerified,  and  a  copf 
of  the  judgment;  which  constitute  the  judgment-roil.  The  jodg- 
itmnt  may  bo  docketed,  end  enforced  against  property,  in  the 
same  innnncr,  and  with  the  same  efifect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  subfle- 
Quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  f  384.  second  and  third  sentences  am'd. 

g  1277.  Bxecvtion  -where    the   Judflrment    Is   not    «.ll   dm«. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whow 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issaed* 
as  further  sums  become  due. 
Id.,  remainder  of  {  384. 

9  1278.  Confeaalom    by    one    of   several    Joint    dobtova. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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c.  11,  t.  2,  a.  2  SUBMISSION  OF  CONTROVERSY.  88  1279-81 
ARTICLB   SBCOHD. 

8vbmi89ion  of  a  controversy^  upon  foots  admiUed, 

8«c.  12T9.  Oontroreny,    bow    nibmitted    witbont    pioceM. 

1280.  Papers  to  be  filed;   controTeny  tberenpon   becomes   an  actlOB. 

1281.  Subsequent  proceedings  regulated* 

I   1979.  Controveray,    lio-vr    avbinitted    'Without    process. 

The  parties  to  a  question  in  difference,  which  might  be  the 
^abject  of  an  action,  being  of  full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
broucrht  for  the  same  cause.  The  case  must  be  accompanied 
with  the  aflSdavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Oo.  Ptoc.,  part  ot  8  872,   am*d. 

8  1280.  Papers  to  be  filed;  controversy  thereupon  be- 
conaes   nn  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis* 
sion;  if  no  county  clerk  is  so  specifi-^d,  they  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.  Remainder  is  substituted  f«r  Go.  Ptoc.,  8  874,  and  part  of  81  ^^ 
iBd   373. 

I  1S81.  (Ana'd,  189S,  1889.]  Bubseqment  proeeedln^s  re^u- 
Inted. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceeding  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  jndsrment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  dty  of  New  Yorkv  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  mad« 

.   ^88. 
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dismiBsing  the  Bubnussum,  without  eoutm  to  either  party;  mdem 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre 
^ntatiTes,  to  file  an  additional  statement,  which  It  nwy  do^  in  itf 
discretion,  without  prejudice  to  the  original  Btatanent. 

L.18B6.oh.M6;L.18Nl<dLS».    In«0BoftMaTS,UW. 
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TITLB  HI. 

Vacating  or  setting  aside  a  judgment,  for  irregnlarity  or 
error  in  tiust. 

8m.  13B2.  Moftioii  to  Mt  tilde  Jndgmeat  for  IrrognUritj;   wbtn  ft  nmw  ^ 


UBS.  Motten  to  Mt  askto  judgnMOt  for  error  in  fact;  wboo  it  nMy  b* 

HMMio  by  pwrtj', 
UM.  lA.;   after  a  partj'a   doath. 

Id.;   b7  a   paroon  not  a.  paitjr. 


1286.  Id.;  when  several  parties  are  entitled  to  moTO. 
128T.  To  wbom  notice  of  the  motion  mast  1>e  siven. 
1288.  Id.;  when  real  property  recovered  by  the  J«dfm«Bt  has  totn  Sis> 


1288.  Bow  liotlce  given  under  tbla  title. 
12Ml  WUblii  wtiat  tiflM  motion  to  be  wade. 

1291.  EkeeptioBf  la  caaaa  of  dlaablUty. 

1292.  BesUtntlon;    when   directed. 

i  1288.  Motion  to  aet  anlde  Judsrment  for  IrremuUtritrt 
wbev  It  ntmr  be  heard. 

A  motion  to  set  aside  a  final  judgment,  for  irregularity,  sliall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filisg 
of  the  judgment-roll;  unlefls  notice  thereof  l»  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  nntil  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held, 

S  B.  8.  t69.  i  S  (3  Bdm.  SH),  remodelled,     flee  I  734. 

I  1283.  Motion  to  net  aside  Indarment  for  error  in  fnoti 
wken  it  mmr  1»e  made  by  pnrtr* 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  nay  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  execution 
has  not  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
favor  it  is  rendered.    (See  f  1290.) 

S  K.  8.  Ml.  psrts  Of  U  3  and  8  (2  Bdm.  Sid),  coosoUdated  and  am'd. 

I  11B4.  Id*|  nfter  a  pavtr'a  doMli. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti* 
tied  to  make  it,  as  prescribed  in  the  last  sec^on,  by  the  following 
persons:  , 

L  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  prox>erty,  which  is  declared  by  law  to  be 
sasetiL  the  motion  may  ne  made  by  his  ezecotor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possessioii 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  therebr,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
•r  more  persons,  the  motion  may  be  made,  jointly,  by  the 
rarvivor.  and  the  person  who  would  have  been  entitled  to  make 
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It,  if  the  judgment  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 
2  R.  8.  fiOl.  S  2,  sabd.  2  and  8,  and  S  6,  consolidated. 

S  1986.  Id.  I  br  *  person  not  n  party. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
iefendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  persoD 
making  the  motion  has  an  estate,  or  interest,  in  reversion  or 
remainder. 
Id.,  I  2.  nbd.  4,  remodeUed. 

S  1286.  Id.;  when  several  parties  are  entitled  to   naove. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 
Sabstltate  for  2  B.  8.  592,  ||  7-17. 

i  1287.  To   whom  notioe    of  the   motion  mast   bo   ffiven. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  trial,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  haT0 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  title.(l)  Where  the 
motion  is  made  by  the  party  against  whom  tne  judgment  Is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  a« 
if  it  was  served  upon  tne  party.  (2) 

(1)  Id.,  the  anbatance  of  {  19,  exeept  the  laat  clanae  of  anbd.  8  thereof. 
0)   New. 

I  1288.  Id.  I  when  real  property  recovered  by  the  Jadv- 
Bient  has  been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  been .  conveyed,  by  the  adrerse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 
2  R.   S.  692,   remainder  of  I   19. 

i  1289.  How  notiee  griven  under  this  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State« 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

I  1880.  "Within   what   time   motion   to  be  made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  spedfiad 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed.  Is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticea  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  held  not  less  thai^ 
ten  days  after  the  day,  when  the  first  term  was  appointed  toi 
be  held. 

I  1291.  BxcepttoBs  In  cmM^m  of  dlnablllty. 

If  the  person,  against  whom  the  judgment  is  rendered,  Is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 

nbe  heard,  cannot  be  extended  more  than  five  years  by  such 
«abllity,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

2  R.  8.  694,  91  22  and  24. 


I  129S.  Restttvttoni  wlien   direeted. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  Judg« 
Bient  is  reversed  upon  appeaL 
mm  I  1822,  post 

297 


d  by  Google 


SS  im^U  APPEALS  GENERALLY.  c  12. 1. 1 

CHAPTER  XIL 
Appeals. 

trta  t«->OeBerftl  ProTliloiiit  Belatlu  to  tlie  ipptmli  FMVtd«<  fir  hitltfi 
ChapUr. 

TITLE  II.-lppeal  to  the  Covrt  oflppeali. 

TITLE  IIL— Appeal  to  the  Sipreuo  CMrt  firott  an  lafMor  Cvni* 

TITLE  IT.— Appeal  to  the  Appellate  BItUIob  of  the  fivpreme  Cout* 

TITLE   T.  -Appeal  VroH  m  DtUtmiumU^m  la  ft  Speolal  ProooodiBf. 

TITLE  Z. 

0«iitral  proviEionBy  relating  to  the  appeele  provided  I6r  is 
this  chapter. 

hnY   1198.  Writs  e(  error  aboliahed. 
1294.  When  party  may  appeal. 
1296.  Partiea  to  appeal;  bow  deaignated.    Title  oC  cauae. 

1296.  When  a  person  entitled  to  become  a  patty  may  appeal 

1297.  Appeal  when  adverse   party  has  died. 

1296.  Proceedings,  when  party  dies  pending  appeal. 

1289.  Order  of  subatitaiion. 

1300.  Appesl,    bow   taken. 

1801.  When  notice  of  appeal  to  specify  ihtetlocQtory  Jodfment,  etc. 

180t.  Proceedings,  if  attorney  or  party  ttot  found. 

1808.  Defects  in  proceedings  may  be  supplied, 

1804.  Order    appealed    from    most    be   entered.    Proceedings    to    compel 

entry. 
1806.  Security  may  be  waived. 
1806.  Deposit  in  lieu  of  undertaking. 
1307.  Undertaking  mnst  be  filed. 

1808.  New  undertaking  to  be  given,  when  sureties  are  insolvent,  etc. 
1309.  Action  npon  undertaking,   when  not  to  be  brought. 
1810.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  may  limit  amount  of  security  in  certain  cases. 

1313.  No  security  necessary,  on  appeal  1^  the  people,  etc. 

1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1316.  Papers  to  be  transmitted  to  appellate  court. 

1316.  Interlocutory  Judgment,   or  intermediate  order,    may  be  reviewed, 

1817.  Judgment  or  order  on  appeal. 

1318.  When  no  appeal  lies  from  judgment  of  reversal. 

1819.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1820.  Id.:   as  to  order. 

1321.  Mode  of  cancelling  docket  of  reversed  or  modified  judgment. 

1322.  Id.;  when  reversal,  etc.,  was  by  court  of  appeals. 
1823.  Restitution:  when  awarded. 

1323a.  Remarks  or  comments  of  Judge,  duly  excepted   to,  shall   be  sub- 
ject to  review. 

I  1293.  'Writs   of  error  abolinhed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  abolisiied. 
Substituted  fur  Co.   Proc.,   |  333,  and  the  first  sentence  of  |  467. 

9  1294.  IVl&en   party  may  appeal. 

A  party  aggrieved  may  appeal.  In  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plains,  was  rendered  or  made  upon  his  default. 

Oo.  Proc.,  S  325,  am'd  by  adding  the  final  clause.    See  | 
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i  1985.  Parties  to  *ppe«l|  how  desiirnatea.  Title  off 
•A««o« 

The  XMirty  or  person  appealiogr  la  designated  as  the  appellant, 
and  the  adrerae  party  as  the  respondent.  After  an  appeal  is 
talcen  to  another  court,  the  name  of  the  appellate  court  must  be 
flubstitiited,  for  that  of  the  oourt  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  coun^, 
If  It  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed.  In  conseQuence  of  the  appeal. 

Co.  Proc.,  i  826,  am'd. 

I  laOO*  "Wlien  a  person  entitled  to  beeome  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
■o  substituted.  If  it  had  been  previously  acquired,  may  also  ap- 
peal, as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitntion,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  i  2560.) 

9  1297.  Appeal  -vrhen  adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  Judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  oy  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

I  1389.  [Aat'd,  1877,]  Froceedlngrs,  when  party  dies 
pcmdlac  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  bet^n 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  bis  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  la  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it.  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  aflSrmed.  or 
the  appeal  dismissed,  r.s  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  ninking  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  appealed  from,  or  dismiss  the  appeal*  or  make  such  Rirthec 
order  in  the  premises,  as  the  case  requires. 
Substitute  for  Co.   Proc.,   part  of  I  121. 

;;  1208.  Ord<er   of  ■abaUtatlon. 

Where  the  appeal  is  from  one  court  to  another,  an  appllcatloii 
for  an  order  ot  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

f  1300.   [Am'd,   lOOO.]     Appeal,  how  taken. 

An  appeal  must  be  taken,  by  servingr,  upon  the  attorney  tor 
the  adverse  party,  as  prescribed  in  article  third  of  title  sixth  of 
chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom  the 
judgment  or  order  appealed  from  is  entered,  by  filinic  it*  in  his 
oliice,  a  written  notice,  to  the  effect,  that  the  appellant  appeals 
from  the  judgment  or  order,  or  from  ii  specified  part  thereof. 
Upon  an  apiionl  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  surrogates' 
court,  the  notice  of  appeal  shall  be  filed  with  the  clerk  of  the 
surrogates'  court. 

Co.  Proc..  f  :)27.  first  sentence.  Am'd  by  L.  1909,  cb.  41S.  In  effect 
Bept.    1,    1909.    See   i    2574. 

I  1801.  ITI^ltea  notice  of  appeal  to  apeoiffr  Intevloootovy 
JuflVinent,  ete. 

Where  the  appeal  is  from  a  final  judgment,  cr  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
np,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inters 
mediate  order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See  |§   1316  and  1817,  poet. 

I  iao2.  Proceedlnva,  Iff  attorney  or  partr  AOt  fonm«. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant[s  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notioe 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  ao 
made  within  the  State;  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

{  1303.  Defects  In  proceedlnK'n  may  be  flvpplted. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  ♦he 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  pi.rty 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,   necessary  to  perfect  the  appeal,   or   to  stay  the  execution 

u-T.^  J"<*S™«"t  or   order   appealed    from;   Ihe   court,   in   or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facU. 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  ah 
amendment  to  be  made,  upon  ;>iich  terms  as  justice  roqoires. 
Co.     Pioc..   part  of  I  827.   am'il.  .^  j 

■  nipitrndhyV  lOOQlf. . 
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S  X304.  Onler  aj^pealed  from  must  be  enterecl.  Proeeecl- 
tmv»  to  oompel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Wbere  such  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
jndge  noiay  make,  upon  notice,  an  order  revoking  and  annulling 
the  ori^nal  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

Satetltate  for  portions  of  Co.  Proc.,  I  850. 

}  13<M(.  Security  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.    Proc.,    I   884,    last   sentence,    am'd. 

I  laoe.  Deposit,  In  lien  of  andertakiaff* 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
and<^rtaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking^  is 
required  to  be  given.  The  deposit  has  the  same  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
undertaking.  The  court,  wbereiu  the  appeal  is  pendmg,  may 
iireot  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  {  S36,  air*<l. 

I   1307.  [Am'd,    1»10.]      UadertaklaiT    mast    be    filed. 

An  nndertakinff,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
fr^im  is  entered,  except  that  upon  an  appeal  to  the  court  of 
appeals  the  undertaking  must  be  filed  with  the  clerk  of  the  court 
wherein  the  original  judgment  or  order  was  entered. 

Id..  I  .'!43.  firat  sentence.  Bee  Rale  4.  Am*d,  L.  1010,  eh.  682.  Ineffsel 
Sept.   1,   1910. 

{  130K.  [Am'd,  l»V6.]  New  aadertaktaff  to  be  ylTeat 
'waea    aaredes    are    insolvent,   etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
resiwndent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  andert^iking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  ftdla  m  to 
do,  within  twenty  days  after  the  seryice  of  a  copy  of  the  orders 
or  such  further  time  as  the  court  allows,  tho  appeal  moat  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appcftl  Is 
talcen,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  giren. 
Go.  Proe.,  part  of  {  835,  am'd;  U  1886,  ch.  046. 

I  1809.  [Aiii*a»  1894.]  Aetloit  vpoa  vaAertalUavt  whca 
not  to  be  brought* 

An  action  shall  not  be  maintained,  upon  an  undertaking,  giteo 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  aerrice, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-ottice  addreHs  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall'  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.  1804,  eta.  106. 

9  1810.  [Am'd,  189S,  1898.]  When  *ppe»l  mtmr*  pr^e^ed- 
insai  elfeet  thereof. 

Where  an  appeal  to  the  general  term  of  any  court  or.  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedhiga  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  coon 
or  judge,  from  whose  determmation  the  appeal  is  taken,  nnay 
proceed  in  any  matter  included  in  the  acnon  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  aupealed  from 
or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  Bold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coart.  When  an  appeal  from  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  staya  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  reint  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdiviaion  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggriered, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intenda  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leare 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refut^e  Ruch  leave,  then  that  snob  party  intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  nndertaklng^ 
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gtren  as  prescribed  in  this  chapter,  hat  been  filed  with  the  clerk 
with  whom  the  judgment  appealed  from  is  entered,  shnll  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
appellate  division  or  a  judge  of  the  court  of  appeals.  ITic  party 
desirinK  to  make  such  application  must  do  so  at  the  same  lerm 
or  at  the  term  of  said  appellate  division  next  succording  that 
at  which  judgroeat  of  nfhimanre  was  londered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  cas'e  said  ap- 
pellate division  refuses  sucn  application,  then  such  party  shall 
h^ve  thirty  days,  from  and  after  service  of  a  copy  cf  the*  order 
nf  Raid  appellate  division  denyiiig  such  applicatir^n,  t^nth  notice 
•  f  entry,  in  which  to  apply  to  a  judge  of  tne  court  of  appeals,  to 
io  rllowed  to  so  appeal.  (See  }fi  2087,  2101,  2584.) 

-   oh.  »I6:  L.  I9SS.  Ch.  298.    In  vSkmi  April  19.  lbU8. 

I  1311.  [Am'd,  1896,  1889.]  Levy  upon  personal  propcrfTt 
vrlten   auperseded  hy  apiteal. 

\\here  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  refpiired  to  stay 
the  f*x edition  of  the  judgment,  has  been  given;  or  where  the 
security,  given  upon  an  appeal,  taken  from  a  tinal  jnrgment  of  t'le 
sppreme  court,  a  county  couit  or  the  city  court  of  the  city  of 
New  York,  or  the  mimicipal  court  of  the  city  of  New  York,  is 
e<jral  to  that  required  to  perfect  an  appeal  to  the  court  of  np- 
perls.  pnd  to  stay  the  execution  of  the  judgment;  the  court,  m 
which  the  judgment  appealed  from  was  rendered,  mny,_in  Us  dis- 
cretion, and  upon  such  tern^s  as  justice  re<iuires.  make  an  o'der, 
T»pon  notice  to  the  I'espondent,  and  the  sureties  in  the  under- 
taking, dischargino  a  kvy  upon  perponal  property,  made  by  v'rtuf* 
e^  an  exeentioo,  issued  upon  the  judgment  appealed  from.  But 
this  section  doe«  not  authorise  the  discharge  of  a  levy,  made  by 
Tirtue  of  a  warrant  of  attachment. 

L.  1M*«h.Sli|L.imsll.il6.    Ia«a0iit8e9t.l.1flW. 

I   1312.  Court  may  Ifmft  amoiint  af  Beeurity  fn  eavtala 


Where  an  appeal  is  taken,  as  prescribed  in  title  s  cond  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
or*  where  an  appeal  is  taken  as  preBcribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  apfwal  is  taken:  may.  in 
ita  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis* 
pensing  with  or  limiting  the  security,  reqiiired  to  stny  the  escecu- 
tion  of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  In  another's  right,  the  .seeuii:y  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  anm*  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  te  llm'tcd  to  not  le^ s  than  hf ty  thouaaud 
dollars,  where  It  would  otherwise  exceed  that  sum. 

SnlMttltttts  fsr  part  «f  Op.  Proe.,  |  M». 

I  1S18.  Ho  security  neeessarr,  on  appeal  My  tko  pooplo* 
ate* 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
offleefi  or  Ivoard  of  State  officers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  tftaya  the  execution  of  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  security. 

•otataaet  of  U  1858,  th.  St,  $  %,  at  ata'd  b/  L.  1881,  ah.  811  (4  Ma.  fOQ). 
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S  1814.  [Am'd,  187T.]    Id.|  on  appeal  by  a  dootemtltt  m«»i. 
elyal  eorporatlon. 

Upon  AD  appeal,  taken  by  a  domestic  mnnioipal  corporation,  the 
■erTice  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  jnd^rment  or  order  appealed  from,  without  an 
nndertalcing,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  thfc  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  ita 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
erder  of  the  court;  and  the  mayor,  eomptroUer,  or  counsel  to  the 
eorporatlon,  may  execute,  in  behalf  of  the  corporatioxu  an  ander- 
taking,  so  required  to  be  given, 
n.  lara,  ob.  asi,  8 1  a  son.  asD.  set  f  imo.  poul 

S  1816.  Papers  to  be  transmitted  to  appellate  oonrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribed 
in  title  second  or  third  of  this  chapter,  the  appellant  mast,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  nfth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  tne  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement*  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Co.  Proc.,  I  828,  am'd.     See  f  1339. 

S  1816.  Interloontory  Jndffment,  or  Intermediate  order* 
may  be  revie'vred. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  api>eal  therefrom  might 
have  been  taken. 
PMdicated  on  Co.  Proc.,  |  828.     See  H  1336,  130O. 

i   1317.  [Am'd,  1805,  1912.]   Judgrment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
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modify,  the  Judgment  or  order  appealed  from,  and  each  inter- 
locutoo'  judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  therenpon  render  judgment  of  affirm- 
ance, judgment  of  reyersal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,^  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  wbtn  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss"  the 
complaint  or  to  direct  a  verdict.  A  judgment,  attinning  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions "which  do  not  affect  the  substantial  rights  of  the  parties. 

Sm  Co.   Proc,  S  330.     See  S  1337.     Am'd  by  L.   1895,  ch.  046;  L,    1912,  ch.  380. 
ia  effect  SepC   1.   1912. 

I    1318^   'When  no  appeal  lies  from  Judsrment   of  reversal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  canuot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

f  1319.  Mode  of  enforclngT  afltrmed  or  modlfled  Judgment. 
Where  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

I    1820.   Id.;  an  <o  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
Im'Iow,  or  to  the  judge  who  made  the  order  api^ealed  from. 

f  1321.  Mode  of  eancellinar  doeket  of  reversed  or  ntodl- 
ft«4  Jadsment. 

W'here  a  final  jndgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
iirmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
s<-ribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfectpd,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  and  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescribed  by  law,  w^ith  respect  to  the  original  docket;  and  there- 
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upon  the  county  clerk  must  correct  his  docket  accordingly.  Tb* 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  as  pre- 
scribed in  this  section,  remains  unaffected  by  the  reversal  or  modi- 
fication thereof,  until  the  decision  of  the  court  Of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same,  or  th« 
expiration  of  the  time  to  take  such  an  appeal. 
§   13222.  Id. I  TTlien  reversal,  etc.,  TT».m  by  eonrt  of  appeals* 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  boen  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

f  1823.  [Am'd,  ISTT,  1880^  1899.]  Restitatlon;  when 
aivarded* 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
proi)erty,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  gootl 
faith  and  for  value.  When  proi>erty  has  been  sold,  the  <"ourt 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  o\vn(;r  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  tile  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  afflnned,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  amount  of  the  penalty  in  such  undertaking. 
Huch  undertaking  m:\j  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  iu 
case  the  same  has  been  recorded. 

Subatituto  for  Co.  Proc..  part  of  9  830.  L.  1889,  ch.  660.  In  efftct  Sept.  1. 
1899. 

I  1828a.  [Added,  1900.]  Remarks  or  comments  of  Jvdve, 
dnlF  excepted  to,  shall  be  snbject  of  revievv. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing Judge  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  case  and  exceptions  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

Added  by  L.  10<n>.  ch.  05.  Derivation  —  Code  Civ.  Proc.,  8  83.  pt.  For 
remainder  of  section  rpc  JudUIary  Law.  ^^  14,  1>4.  205-207.  001.  B«e  noU  14 
Ol  fiOUt  of  Board  of  Sututory  CoDaolidation  at  and  of  oodt. 

aoe 


d  by  Google 


0. 1%  t.  2         APPEAL  TO  COURT  OF  APPEALS,      gg  l©4-a7 

TITLE  II. 
Appe&l  to  the  court  of  appeals. 

Bee.  1S24.  What  appeals  maj  be  taken. 
132S.  UmltatiftD  of  time  to  appeal. 
1328.  Sectirlty  to  perfect  appeal. 

1327.  Security  to  ataj  exccatlon  on  judgment,  etc.,  for  mooef. 

1328.  Id.;  on  Judgment,   etc.,  for  delivery  of  property. 

1329.  Id.;    on   Jndgment   for   a   chattel. 

1330.  Id.;   on   judgment^    etc.,   directing   conveyance. 

1331.  Id.;  on  Judgment,  etc.,  for  poaaeaalon  of  real  property. 
1382.  Conatructlon  of  the  last  five  aectiona. 

1333L  The    last    six    sectlocs   qualified. 

1334.  Undertakings  may  be  In  one  Instrument;  form,  and  serrice  thereof. 

1835.  Exceptions  to  sureties;  Justification. 

133<5.  Appeal    from    llnal    Juugmeut    rendered    after    aflBrmance    of    in* 

terk>cutory  Judgment,  or  denial  of  motion  for  new  tiUl. 

1387.  ^Tiat   questions   are   brought   up   for   review. 

13S8.  When  questions  of  fact  to  be  reviewed. 

1339.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

I  1824.  IV hat  appeals  laay  be  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals^  id  a  case  where 
that  court  ha«  jarisdietion,  as  prescribed  in  sections  190  and  191 
df  this  act. 

Oo.    Pioc.,    9    333,    first    sentecce. 

§  1325.  [Ani*d,  18&S,  1SK)9.2    Limitation  of  time  to  appeal. 

An  appeal  to  the  court  of  appeals,  must  be  taken  within 
Mxty  (lay«  after  service,  upon  the  attorney  for  the  appellant,  of  a 
coDv  of  tbe  judsrment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Snbstltote  for  Co.  Proc.,  I  381.  Am'd  by  U  1893,  ch.  946;  L.  1909, 
rh.     -lis.    In  enrect  Sept.   1.  1909. 

i  1820.  Secfirltr  to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purpose,  except  in  a  case  where  it  is  specinlly  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  pive  a  written,  undertaking,  to  the  effect,  that  he 
will  pay  all  costse  and  damajres,  which  may  be  awarded  aprainst 
him  on  the  appeal,  not  exceedinjr  fire  hundred  dollars.  The  ap- 
peal i.s  perfected,  when  such  an  undertaking  is  xiven  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Co.   Proc.,  part  of  |  334,  am^d. 

f  1827.  Seenrltr  to  stay  exeention  on  fvdiTBftent,  etc.» 
for   money. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
until  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
it  the  judgment  or  order  appealed  from,  or  any  pari  thereof,  is 
afllrmed.  or  the  appeal  is  dismissed,  he  will  pay  the  sura,  recov- 
ered or  directed  to  be  peid,  by  the  judgment  or  order,  or  th« 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judf- 
ment  or  order  directs  the  payment  of  money  in  fixed  instalmenti, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  wtli  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requii^ 
ing  the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  n  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proc..  §  335.  first  sentonee  am'd. 

S  1329.  Id.)  on  Jnds'inciit,  etc.,  for  dellrery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  S  336.  am'd. 

I  1320.  Id.;  on  Judgment  for  a  chattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  docs  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 
Id. 

I  1380.  Id. I  on  Judirment,  etc.,  directing  eonveraitee. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judirinfiit  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court 

Id.,  I  337,   extended  to  an  appeal  from  an  order. 

S  18S1.  [Am'd,  1879,  1897.1  Id.;  on  Judgment,  eio.,  for  thm  pe»- 
■enslon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate possession  thereof,  un  appeal  does  not  stay  the  executiou 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  cdmmit,  or  suffer  to  !>e  committed,  any  waate  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  is 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  npoo 
a  saie,  he  will  pay  the  value  of  the  use  and  occupation  of  audi 
property,  or  the  part  thereof  as  to  'vhich  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  posrossion  thereof,  pursuant  to  the  judgment  or  order,  not  ex- " 
ceeding  a  specified  sum  fixed  by  a  judge  of  the  court  below.    It 
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the  jad^ment  directs  a  sale  of  real  property  upon  the  foreclosure 
Df  a  mortgage,  aud  an  apjpeal  is  talcen  by  a  party  again ot  whom 
/Miymeut  of  the  deficiency  is  awarded  by  such  hidsrmeol,  the  under- 
taking must  nlBo  provide  that  if  the  judgment  is  ailirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  ociur  upon  tl:o  sale,  with  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  isum  lixed  by  a  judge  of  the  court  below. 
Ta  rr«e..  8  338:  L.  1H&7.  cb.  11  J.  lu  «ff«ct  Sept.  1,  1S87.  See  i  101 J 
S  1882.  Coiistra«tlon  of  the  l««t  live  Mections. 
Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  tbo  effect 
specified  in  either  of  the  last  fire  sections,  the  undertaking  iiinrt 
be  the  same,  as  if  the  judgment  or  order,  from  which  tbo  nppenl 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

I  1883.  The  last  six  seotlons  fiaallfied. 

The  last  six  sections  do  not  extend  to  a  cnse,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  ho  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  bo  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

I  1884.  [Am'clt  1879.]  Undertaklnirs  may  lie  In  one  Instru- 
ment |  fornt  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  ne  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
It  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Proc..  I  841.   am'd. 

I  1886.  [Am'd,  1891.]    Exceptions  to  sureties  j  Jnstiacatlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
/iven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  be  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  n  copy  thereof, 
and  a  notice  of  the  nllowance  must  be  servf»d  unon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
glyen.    The  court  shall  also  have  power,  in  case  it  shall  be  made 
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to  appear  to  its  BatiKfaction,  tipou  motion,  tli^t  the  exception  wai 
taken  unnecessarilj-  or  for  pnrpoetj*  of  voxatiou  or  delayf  to  aet 
the  same  aside  and  approve  the  nudertakinfir. 
Co.  Proc.,  f  841,  am*d;  L.  1891.  cb.  360. 

8  1380.  [An&'d,  1S96.]  Appeal  from  final  Jndvmemt  re«^ 
dered  after  mfBrmanee  off  tntcrlacatory  Jvdviaent,  mt 
denial  of  motion  for  ne'vr  trial. 

Where  final  judgment  is  rondcrod  in  the  conrt  below,  after  the 
affirmancoy  upon  an  appeal  to  the  appellate  dlTiaion  of  the 
supreme  court,  of  an  interlocutory  judgment:  or  after  the  refusal 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  jud^e  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  orvPiirsiliiiti  to  the  directions, 
contained  in  a  referee's  report.  But  su^lujikt  appeal  brings  np, 
for  review,  only  the  determination  'of  tii£|»t)ellate  division  of 
the  supreme  court,  affirming  the  inteMocut^nriiudgment,  or  refos- 
ing  the  new  trial.  ^       -     ^ 


u/% 


li.   1806.^  eta.   946.    Seo  I  13S0,   poet.  \k  (T^>|^ 

f  1887.  tAm'd»  1805.]  'Wliat  qneUUMfltoare  bro««»t  «p 
for  review.  1  l5if*Y«5rf 

An  appeal"  to  the  court  of  appeals  jWm^TsSjBnal  Jadgment,  or 
from  ah  order,  granting  or  refusing  ft^fid#»trial  in  an  action, 
where  the  appellant  stipulates  that  wfw  Jftrmance  Judgment 
absolute  shall  be  rendered  against  hinK^^Hngs  np  for  review  in 
that  court  only  questions  of  law;  but  jjljM'e  the  Justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  yerdlct  not  directed  by  the 
court,  a  qnostion  for  review  is.  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judtrmont  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlier  party  such  judgment  as  such  party  may  be 
entitled  to. 

L..   liiju,  cli.  840.     See  f  191,  lutML  4;  |  1817. 

f  1338.  [Am'dy  1806,  1012.]  HTlkem  reversAl  preavnted  MOt 
to  be  oil  a  u«estlon  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing u  judgmout  entered  upon  the  report  of  a  referee,  upon  the  ver- 
dic't  of  a  jury  or  a  decision,  or  a  determination  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
the  particular  qiustiou  or  questions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  the  body 
of  the  judgment  or  order  apiiojilod  from. 

Co.  Proc.  paru  of  18  2CS  and  272.  Am'd  by  L.  1895.  ch.  946;  L.  1912. 
ch.  861,   In  effect  Sept.   l.   1J12.  ,.  .^^ 
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S  1388.  [Am'd,  1885.]    l¥heA  n  ease  to  be  prepared,  etc.. 
for  the  appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  hy  the  appellate  division  of  the  supreme  court,  upon 
a  Terdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facts,  of  the  quea- 
tions  of  law  arising  thereupon,  and  of  the  determination  of  those 
qnestions  by  the  appellate  diTision,  must  be  prepared  and  settled. 
by  or  nnder  the  direction  of  the  court  below,  and  annexed  to 
the  jadgment^rolL  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  jndge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  most  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  tM 
procure  the  case  to  be  prepared  or  settled. 
€S.  Pm«.,  pan  of  I  883  and  part  of  i  26S;  L.  1896.  eb.  Mfi. 
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TITLE   m. 
Appeal  to  the  supreme  court  Arom  an  Inferior  court. 

Sec.    1340.  Appeals  from  inferior  courts. 

1341.  LimltatloD    of    time;    aecurltj. 

1342.  Api)eal  from  order. 

1343.  Limitation  of  time  and   stay  of  proceedings. 

1344.  Appeal,   where  and   how   heard. 

1345.  Judgment  or  order,   where  entered. 

S   1340.    {Aiii*€l,    1896.]      Appeals    from    Inferior   eovrts. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of  record 
possessinf?  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  appeal  to  the  ap- 
pellate division  of  the  supreme  court  from  a  final  judgment  and 
order,  granting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court. 

Co.  Proc,  S  344.  first  sentence  am*d.     See  6  T.  &  C.  456.     L.  1896,  ch.  946. 

f  1341.  Limitation  of  tlme|  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appellant,  of 
the  copy  of  the  judgment,  and  w^ritten  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  security  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 
same  effect. 

Id..    I  345,  and  part  of  |  331.   as  am'd  by  L.   1876,  ch.   341,   |   13. 

f  1342.    [Am*d,    188(V,    1907.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 
specified  in  said  section. 

Id.,  part  of  f  344,  am'd ;  L.  1895,  ch.  946;  L.  1907,  ch.  579.  In  effect 
July   15,   1007. 

S  134.S.  [Am'd,  1877.]  lilmltatlon  of  time  and  stay  of 
proceedlngTM. 

An  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  order,  and  written  notice  of  the  entry  thereof. <1) 
Security  is  not  required  to  perfect  it;  but  it  does  not  stay  the 
execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon  such 
terms,  as  to  security  or  otherwise,   as  justice  requires. (2) 

(1)  Co.  Proc.,  i  331.  as  am'd  by  L.  1876,  ch.  431.  |  13.      (2)   Id.,  f  350. 
f   1.344.  [Am'd,  189S,  1902,  1004,  1914,  1916.1    Appeal,  where 
and  ho^v  henrd;  nppellnte  term   of  the  supreme  eonrt   for 
the  first  anil   second    departments. 

1.  All  nppenl  taken  ns  prescriht'd  in  this  title  must  be  heard  by 
the  appollnte  division  of  the  supreme  court,  except  that  appeals 
from  judgments  or  orders  of  the  municipal  court-of  thei  cifir  of 
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New  Yo»k,  or  from  judgments  or  orders  of  the  city  court  of  the 
city  of  New  York  may  be  heard  either  by  the  appellate  division 
of  the  supreme  court  or  by  not  less  than  three  justices  of  the 
supreme  court  in  each  of  the  first  and  second  judicial  depart- 
ments, who  shall  be  designated  for  that  purpose  by  the  justices 
of  the  appellate  division  sitting  in  said  departments  and  who 
fhaW  be  known  as  the  appellate  term  of  the  supreme  court  in 
the  first  and  second  departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by 
an  appellate  term  constituted  as  herein  provided,  the  justices 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
ment may  allow  a  further  appeal  to  be  taken  from  that  determi- 
nation to  said  appellate  division.  i_        ,     »         l 

X  Appeals  from  inferior  courts  heretofore  heard  by  the 
superior  court  of  Buffalo  shall  be  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  justices  of  the  supreme  court  as  may  be  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  said  department.  .       ,  ,     . 

4.  The  provisions  of  title  fourth  of  this  chapter,  rolatmg  to 
the  hearing  of  appeals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed in  this  title,  except  as  specified  in  the  next  following 
section  and  except  as  otherwise  provided  in  a  statute  enacted 
by  the  legislature  in  the  year  nineteen  hundred  and  fifteen,  en- 
titled "An  act  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
its  justices  and  officers.** 

Am'd  by  U  1895,  ch.  946;  L.  1902.  ch.  616;  L.  1004,  ch.  502;  L.  1914. 
ch.   M9;  L.   1915,  ch.   623,   in  effect  May   14,    1015. 

i  1345.  [Am*d,  1806,  1916.]  Jvdffment  or  order,  wbere 
entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  deoartment  in  which 
the  court  below  is  hK-ated,  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  counts 
where  the  cpurt  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  ofRce, 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  suflacient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  appeal  to  the  court  of  appeals,  tne  proc*»eding8  in  the  court 
below  or  before  the  judge  or  justice,  who  made  the  order,  are 
staved  in  like  manner.  A  judgment  or  order  of  the  supreme 
conrt,  rendered  upon  an  appeal  from  a  judgment  of  any  district 
eonrt  or  of  the  city  court  of  New  York,  or  an  appeal  heretofore 
heard  by  the  superior  court  of  Buffalo,  must  be  entered  in  the 
ofDce  of  the  clerk  of  the  county  wherein  the  court  below  is 
located,  and  with  the  papers  transmitted  from  the  court  below, 
forms  the  judgment-roll  which  must  be  filed  in  the  same  office. 
Where  the  appeal  is  from  the  city  court  of  New  York,  the  judg- 
ment or  order  of  the  supreme  court  must  be  entered  m  the 
office  of  the  clerk  of  the  said  court.  Where  the  appeal  is  from  a 
county  court,  the  judgment  must  be  entered  by  and  filed  in  the 
office  of  the   derk   of  the  county   wherein   the   court   below   is 

A.»ji  iL.  r     100K     aK    OAtK'    X.     1Q1A    nh     fU     in   pfTprt   March   30.    1016. 
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ZITLBIV. 
Appeal  to  the  appellate  divuion  of  the  supreme  couxt. 

9ee.  1346.  Appeal  from  Jodcment. 

1347.  Appeal  from  order. 

1348.  Id.;    when   made   oat  of    court;    powers  9f  appellate  dlrSikMi  to 

grant   orders. 

1349.  Appeal   from  Interlocutory  Jadjrment. 

1350.  Appeal    from    llnal    judgment,    after    affirmance    of    Interlocutory 
Judgment,  or  denial  of  new  trial.    Review  In  tne  court  of  appeala. 

1351.  Limit Ation  of  time;  order  to  stay  proceedings. 
1362.  Stay  of  proceedings  without  order.  * 
1353.  Upon  what  papers  appeal  to  be  heard. 

1364.  Entry  of  Judgment  or  order;  Judgment-roll. 
1366.  Hearing,    etc.,   in  the  supreme   court. 

I  1346.   [AmM,  18&S,   1014«]      Appeal   from  Jndsment. 

An  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questious  of  law,  or  upon  the  facts,  or  upon  both. 

2.  When  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  takeu  upon  questions  of  law,  or  npoa 
the  facts,  or  upon  both. 

Co.  Proc.,  part  of  i  348,  am*d.  See  L.  1870.  eh.  408,  (  8.  am'd  hf 
lb    1886,   cl).  940,   and  L.   1014,   cti.   351,   In   effect  Sept.    1.    1914. 

I   1347.   [Am*d,  1896.]    Appeal   from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order, '  made  prior  to  the  first  day  of 
Jannary,  one  thotisand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  It  grants  or  refuses  ti  new  trial;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  hare  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect.  It  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  b« 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereui)on,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  me«Bii| 
of  this  section. 

Id.,  I  840,  amM:  U   1896,  ch.  946.  See  ff  2087.  SBTOi 
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f  1S48.  (Am'd,  1886.}  Id.|  wben  made  out  of  court)  pow- 
ers of  appellate  division  to  yrant  orders. 

An  app«>al  may  also  be  Inken  to  the  appellate  diTision  of  the 
sapreme  court,  from  au  order,  made  in  au  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  tal^eu,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  coiirt.  The  appellate  division  shall 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
<-ourt  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
jnfltice  thereof. 

h,    1806,    ch.   946. 

I  1849.  [Am'd,  1895.]  Appeal  from  tntepioeatory  Jadff^ 
«neat. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
tne  report  of  a  referee. 

10, 

S  18SO.  [Am'd,  1895.]  Appeal  from  llnal  JudGrment,  after 
aflrotance  of  Interlocvtory  Jadgrmenty  or  dontnl  of  net* 
trial.    Review  In  tbe  eourt  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interiocutoty  judgment;  or  after  the  rttfusal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  Ap^al  from  an  order  of  the  special  term*  or  of  the  judge, 
(>efore  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
lury;  An  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  bearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
Judgment,  the  determination  of  the  appelhite  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trinl,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-ap^enl 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id     See  K  1316,  1888. 

I  1361.  [Ani*d,  1895,  1903.]  lilmltatlon  of  time)  order  to 
■tay   proeeedlmnrs. 

An  appeal,  authorised  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  is  uot  required  to  perfect  the 
appeal;  bm.  t-.vcipt  where  it  is  otherwise  specially  prescribed  by 
law.  ihe  uppfui  aoea  uot  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court*  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  retiuires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
And  WTitten  notice  of  the  entry  thereof. 

Co.  Proc,  portions  of  S§  832,  348,  and  360,  reconstrocted;  L.  1806,  ch.  946; 
h.  1903,  cb.  238.    In  effect  Sept.  1.  1903. 

H  1352.  Stay  of  proceedlngrs  Trtthont  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  s  348. 

4  1353.  [Am*d,  1895.]  Upon  -what  papers  appeal  to  be 
^eord. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  cf  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case-  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap 
peal  shall  b.e  heard,  printed  as  required  by  the  rules  of  practice; 
m  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried, 

L.  1885,  ch.  946. 

g  1854.  [Am'd,  1879.]  ESntry  of  iadffmeiit  or  order}  |«d0* 
ment-roll. 

Where  judgment  of  afl9rmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  tenUf  before 
the  entry  of  final  judgment,  the  judgment-roll  must  aUM> 
tain  the  proper  papers  relating  thereto. 
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i  131(5.  [Au'd,  189S.1    Hearlnar,  etc.,  in  the  supr^iae  court. 

An  appeal  taken  to  the  appellate  dlTision  of  the  supreme  court, 
as  prescribe  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county »  in  which  the  judgmeht  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pnrsuant  to  article  six. 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

SabsUtats  for  Co.  Proc.,  portions  of  Si  347  and  S48;  L.  18W,  «h,  MO.    8m 
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TITIiE  V. 
Appeal  from  a  determination  in  a  special  proreedlng. 

8ec«   1356.  Appeal  from  order  made  in  the  samp  court* 
1357.  Id. ;  when  mode  by  another  court  or  judge. 
1868.  Preceding  order  may  he  reriewed. 

1359.  LimlUtion  of  time  to  appeaL 

1360.  Stay  of  proct^edinisa ;  hearing  of  appeal:  deelalon  therrapon. 

1361.  Thin  title  qualified.     Application  of  provialonii  relating  t»  actlOH. 

f  I860.  [Am*d»  1886,  1918.3  Avpeal  from  ord^r  made  la 
tlie  aaafte  oourt* 

An  appeal  may  be  taken,  to  the  appellate  dlTision  of  the  so- 
preme  court,  from  an  order,  affecting  n  substantial  right,  made 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
BQpreme  conrt;  or  made  by  a  justice  thereof  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  prcTi- 
sion;  or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  him.  An  appeal  may  also  be  taken  to  the  ap- 
pellate division  of  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854.  ch.  270,  f  1,  first  clause  (4  Edm.  681 ;  5  Id.  133).  Am'd  hy  L. 
1895,   ch.   946;   L.    1913,   ch.    572.       In  effect  Sept.   1,   1913. 

i  1867.  [Am'd,  1896.]  Id.|  wben  made  by  another  coart 
or  Jadgre. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  juuge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision: 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  nn  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Substituted  for  part  of  Co.  Proc,  f  344;  L.  1805,  ch.  940.     See  |  1342,  ante. 

f  1368.  [Am'd,  1877.]     Preceding  order  nuiT  be  rerlewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specifiec^  in  the  notice  of  appeal. 

See  Co.  Proc,  %  329. 

I  1369.  Limitation  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  t^ken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  ui)ou  the  person  who  so  appeared  for  him. 

From  Id.,  |  332.  See  L,  1834.  ch.  2T0,  |  2. 

f  1800.  Star  of  proceedlngrni  bearing  of  appeal  |  deetsloa 
tberenpon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  us  therein  prescribed;  to  atay- 
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iuir  the  execution  of  the  order  appealed  from;  to  heariufir  the 
appeal;  and  to  the  entry  and  eaforcement  of  the  order  made  upon 
the  appeal,  apply,  where  an  appeaMs  taken,  as  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  law. 

This  w^tXoD  refen  to  ||  13B1,  1868,  1864,  and  1366,  ante.     See,  also,  ff 
1313  and  1314,  ante. 

L1861.    Tlila   title   «iuililledl.      AppUo»tM»A  of  prorlalons 
tiaar  to  actions. 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  ease,  where  it  is  specially  preflcribed  by  law,  that  the  onier 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  govemea  by  the  proTisions  of  this 
act,  and  of  the  general  rules  of  practice,  relating  to  an  appeal  in 
aa  "Ction,  except  aa  otherwise  specially  prescribed  by  law. 
tfo  810 


Digitized  byLjOOQlC 


K  1302  £XF.CUTIONS  GBNBRilXT.  «.  1%  k  I 

CHAPTER  XIIL 
Executions. 

nm   I.~ForMf  of  Bx«eatloat  TIm«  ftad  Haaaer  of  iMvlMff  mm  WtMnMmtu 
Omonrt  ItatiM  mmi  LtftbllltlM  of  Oflcon. 

TRLB  IL— KxoomtiOB  Af  ftUtt  Proporty. 

TITIilIU.-BioomilOB  AgtAmtH  tlio  Ponom. 

TITLB  I. 

Forms  of  execution;  time  and  manner  of  l—nlng  an  ezaca- 
tion;  general  duties  and  liabilitiee  of  officers. 

,8oe.  1862.  To  whom  ezecatloD  directed;  proTlslon  wbore  •borllt  lo  a  iMirtr< 
1868.  Time  of   receipt   to   be   Indorsed  on   ezecatloD. 

1864.  The  different   kinds  of  execution. 

1865.  To  what  counties  executions  may  iaaoe. 

1866.  Genersl   requisites  of   executions. 

1867.  Id.;  when  issued  on  filing  trsnscript  from  Justice's  court,   etc. 

1868.  Requisites  of  execution  for  the  coUectlon  of  money. 
1860.  Id.;    against    property 

1870.  Id.;   where  a   warrant  of  attachment  has  beem  leTled   by  aborlff. 

1871.  Id.;  against  executor,  etc. 

1872.  Id.;  against  the  person. 

1878.  Id.;    for   delivery    of    property.    How    money,    recoTsred   by   ■■■>• 
Judgment,    may   be   collected. 

1874.  Separate   executions,   where   separate   sums   awarded. 

1875.  Bzecutlon  of  course,  within  flTe  years. 

1876.  Execution,   after  death  of  Judgment  creditor. 

1877.  When   execution   may  l>e   issued  after  five  years. 

1878.  Id.;    leave,    how   obtained. 

1879.  No  execution  against   decedent,    except,    etc. 

1880.  Execution  against  decedent's  property. 

1881.  LesTe,    bow    obtained. 

1882.  Time  of  stay  by  order,  etc..  not  reckoned  under  this  tltlo, 
1888.  Execution  against  surrlving  Judgment  debtors. 

1884.  Sale    on  execution,    etc.;    when   and   how   conducted. 
1886.  Penalty    for   taking   down   or   defacing   notice   of  sale. 

1886.  Validity  of  sale,   when  not  affected   by  sheriff's  default,   etc. 

1887.  Purchases   on   such   sales,    by   certain  officers,   prohibited. 

1888.  When  execution  to  be  enforced  by  under-sheriff. 

I   ISHa.    To   iv^bom    execatlom   directed f   prowisiom    vr^mrm 
sberifl  Is  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  be  is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
>  and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directtng  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  Burettes,  ap- 
prored  by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
ram,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  Tirtne  of  the  execution;  conditioned  for  the  faithful  per- 
fonnance  of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerlc*8 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
most  be  attached  to  the  execution.  The  person  so  desi>?nated  is 
deemed  an  ofl3cer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Co.  Proc..  part  of  f  289.  and  2  R.  S.  864,  ||  11  and  12.  am'd.  See  3  T. 
4  C.  608. 

1  1883.  Time  of  receipt  to  be  Ittdomed   on   executloik. 
The  sheriff,  to  whom  an  execution  is  directed  and  deliTered, 

moBt,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandunt 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2  R.  S.  364.  S  10   (2  Edm.  377). 

I  1864.  The  different  Icinds  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  deliyery  of  the  possession  of  real  property  with  oi 
without  damages  for  withholding  the  same. 

4.  For  the  deliTery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is 
issued. 

Go.   E>Tor.,   S   286.   am*d.     See  i   1240. 

I  1865.  To  frhat  conntlea  ezecntions  may  isiine. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  iudgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
mu.«it  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  deliyery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll  is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

8abttltiite  for  Co.  Proc..  part  of  f  287.     See  ante.   |  597. 

I  1866.    [Am'd,   1914.]      General  reqaUitea   of   execntionii. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheri'ff  to  return 
It  to  the  proper  clerk,  within  sixt^  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  m  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roU  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
snd  Owing  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
1  levy  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  collected  thereon,  less 
his  lawful    fees   and   expenses    for    collecting   the    same.     This 
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section  shall  apply  to  all  such  executions  now  issued  and  oaV- 
stauding. 

Co.  Froc.,  part  of  §  289,  confiolidated  with  id.,  |  ^0.  Se«  If  23.  M. 
Am'd  b7  U   1014,   ch.  347,  in  effect  Apr.   15,   1914 

I  1867.  Id. I  wbem  iamied  om  IIIIms  tj*«ii«cript  tr^m^  |«a- 
tlce*«  covrty  etc. 

Where  an  execution  is  issued  out  of  a  courL  other  than  that 
'  in  which  the  judgment  was  rendered,  upon  filing  a  transcript 
of  the  judgment  rendered  in  the  latter  court,  it  must  also  specifj 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  speclficaUon^  respecting  the 
filing  of  the  judgmeht-roU. 

Stie  post.   §  3043. 

1  1308.  Requisites  of  execution  for  tl&e  collection  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  mone^, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  dar, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution,  most  show 
who  is  the  judgment  debtor. 

2  B.  S.  364,  I  9,  as  am'd  by  L.  1844,  dL  324 ;  and  Co.  Proc..  pert  of  I  289. 
S   1360.  Id.  I  Asuinat   propertjr. 

An  execution  against  property  must,  if  the  judj^ment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  w^here  special  provision  is  otherwise 
made  b.v  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and,  if 
sufiicient  personal  property  cannot  be  found,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was  dock- 
eted in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

Co.   Proc.,  part  of  |  289,  am'd. 

I  1370.  Id.}  where  a  -warrant  of  attachment  han  been 
levied  by  sherlir. 

Whore  a  warrant  of  attachment,  issued  !n  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substaotially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  withovt 
the  State,  or  otherwise  than  personally,  pursuant  to  au  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appear^  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficieiit, 
out  of  the  real  property  attached. 

2.  In  an>'  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  inKuffioient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  inRnfflcient,  out  of  the  real  propnty, 
belonging  to  him,  at  the  time  when  the  judgment  was  docketed 
in  thp  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

S««>  If  «49,  707  and  708,  ante. 
I  1371.  Id.t  asainnt  executor,  ete. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,   administrator,   heir,   devisee,   legatee,   tenant  of 
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real  property,  or  trustee,  mnst  Bubstantially  require  the  sheriff 
to  satisfy  the  judgment,  out  of  that  proper^. 
Go.  Proe..  |  280.  Babd.  1. 

S   137S.  Id.  I  Asalnat  tl^e   peraoa. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  isBuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 
Id.,  j  2S&,  Bttbd.  3,  am'd.     See  I  148». 

I   1ST8.   14. 1   for   dellverr   of    property.    Hott  moner»   re« 
eoTered  hy  same  Jadflrment,  may  be  collected. 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awaras  the  posses- 
sion thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion: or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty, if  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tioBs  as  an  execution  against  property,  or  against  the  person* 
as  the  case  requires. 
Sabstitate  for   Go.   Proc..   {  288,   subd.   4. 

I    187d»     SeFa,r«te     execntlona,     ivjierv     neparate     sumA 


Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  colieetion  of  oae  executiou  will,  wholly  or  partly, 
satisfy  another. 

«  1378*  Fxeeatlon  of  course,  ^rlthtn  fire  years. 

Bxceot  aa  otherwise  specially   prescribed   by   law,   the  party 
reooTenng  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 
Ob.  Proc..  {  283.  £m'd.     See  IS  1882,  186& 

i  18T6L  f A»*d,  1885»  1867.]  Bxeovtloa  after  deatli  of  Judv- 
■lemt  er«dltor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tton  may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  oerson 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  has  been  obtRinod  has  died,  an  order  granting 
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leave  to  issue  and  execute  such  execution  or  writ  of  poaaenioo 
may  be  granted  upon  giying  twenty  days'  notice  to  the  occapants 
of  the  lands  so  recoTered  and  to  the  grantees  or  deTiaees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  soDreine 
court. 

L.  1887,  eb.  682. 

I  1877.  "Wlien  exeevtlon  nuLy  be  Issued  After  five  T^marm. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am*d,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  haa  been 
returned  wholly  or  partly  unsatisfied  or  nnexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  i 
the  execution. 

Co.  Proc.,  iMrt  of  {  284. 

{  1878.  Id.  I  leave,  bow  •btalned. 

Notice  of  an  application  for  an  order,  granting  leave  to 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  States 
and  personal  service  can,  witn  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfkction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unaatisfied. 

Id.,  am*d. 

I  1879.  No  executtoa  Mvalimt  deeedent,  exeept,  ete. 

An  execution  to  collect  a  sum  of  money  cannot  be   lasned, 

Sainst  the  property  of  a  judgment  debtor,  who  has  died  ainct 
e  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

f   1880.  .[Am'd,  1884,  1916.]    Execution  avalnst  deeedemt'ii 
property. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  monev,  or  directing 
the  payment  of  a  Kum  of  money  is  rendered,  the  judament  may 
be  enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  whidi  the 
execution  is  to  be  issued,  and  from  a  surrogate's  court  of  this 
state,  which  has  duly  granted  letters  testamentary  or  letters  of 
administratiou  upon  the  estate  of  the  deceased  judgment  debtor. 
Where  the  lien  of  the  judgment  was  created  as  prescribed  in 
section  twelve  hundred  and  fifty-one  of  this  act,  neither  order 
can  be  made  until  the  expiration  of  eighteen  months  after 
letters  testamentary  or  letters  of  administration  have  been  duly 
granted  upon  the  estate  of  the  decedent,  and  for  that  purpojte 
such  a  lien  existing  at  the  decedent's  death  continues  for  two 
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yeara  thereafter,  notwithstanding  the  previous  expiration  of  ten 
years  from  the  filing  of  the  judgment  roll.  But  where  letters 
upon  the  estate  of  the  decedent  have  not  been  granted  within 
eighteen  months  after  his  death  by  the  surrogate  s  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  within  the  same  time  by  the  surrogate's  const 
of  the  county  in  which  the  property  on  which  the  judgment  is  a 
lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within 
the  state  upon  which  to  administer.  In  such  case  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  for  two 
years  as  aforesaid.  Provided,  however,  that  such  Judgment  lien, 
existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  may  be  enforced  and  payment 
thereof  obtained  during  the  said  eighteen  months  after  granting 
of  letters  testamentary,  or  letters  of  administration,  in  the 
manner  prescribed  by  title  four  of  chapter  eighteen  of  this  act. 
But  this  section  shall  not  apply  to  real  estate  which  shall  have 
been  conveyed,  or  hereafter  may  be  conveyed  by  the  deceased 
judgment  debtor  during  his  lifetime,  if  such  conveyance  was 
made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment  safd 
conveyance  shall  have  been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  and  decree  of  any  court  of  com- 
petent jurisdiction,  may  enforce  his  said  judgment  against  such 
real  property,  with  like  effect  as  if  the  judgment  debtor  was 
living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any 
court  or  officer  to  issue  such  execution,  and  the  same  may  be 
issued  at  any  time  to  the  sheriff  of  the  count^v  where  such  prop- 
erty is  or  may  be  situated.  The  person  issuing  such  execution, 
however,  shall  annex  thereto  a  description  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  aforesaid, 
and  shall  endorse  on  said  execution  the  yrords  **  issued  under 
section  thirteen  hundred  and  eighty  of  the  code  of  civil  pro* 
cedure,"  whereupon  said  sheriff  shall  enforce  said  execution  as 
therein  directed,  against  the  property  so'  described,  and  not 
against  any  other  property,  either  real  or  persona],  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto. 

Am'd  \fT  U  1K94,  ch.  734;  L.  1916.  ch.  625,  «n  effoct  May  20.  1016. 
flee   I    ISZ&. 

i   1881.  [Am'd,  1888.]    Leave,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court^  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  grantmg  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner* 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  t(>  the  satisfac- 
tion of  the  court  that  the  judgment  remains  wholly  or  partly 
unsatisfied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate*! 
court,  granting  leare  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  dnijr  verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  hrst  subdivision  of  this  sectioD,  oaaj 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upoa 
the  presentation  of  such  a  petition,  the  surrogate  must  isaoe 
a  citation  accordingly,  which  said  citation  ma^  be  served  ia 
the  same  manner  ns  is  provided  in  the  first  subdivision  of  tiiis  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persoos 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  aa  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  tlie 
premises  as  justice  requures. 

L.  1888,  Gb.  82.  Seo  i  2726^  sabd.  2, 

I  1882.  Time  of  «tay  by  order,  etc.,  not  reelconed  VKder 
this  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  J1ldi^ 
ment,  is  stoyed  from  enforcing  it,  by  the  provision  of  a  statute^ 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issninc  an 
execution  thereupon,  or  for  making  an  application  for  leaTe  ta 
issue  such  an  execution. 

I  1383.  Bxecutlon  airalAst  surTlrlnsr  Jadsmemt  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de> 
ceased  judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

S  1384.  [Am'd,  1894.]  Sale  on  exeovtloA,  etc.;  -vrbea  and 
bovr  conducted. 

A  sale  of  real  or  pnersonal  property,  by  virtue  of  an  ezecntkHi, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
most  be  made  at  public  auction,  between  the  hour  of  nine  o'cUmA 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  Is  a 
creditor  of  the  person  against  whom  the  writ  was  issued  nnder 
which  the  sheriff  levied  upon  the  property,  exhibit  to  sQch  cred* 
itor  the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 
L.   18M.   eh.  789. 

I  1880.  Penaltr  for  taUlnv  down  or  defaclnsT  ntitloe  of 
sale. 

A  person  who,  before  the  time  fixed  for  the  sale.  In  a  notice 
of  the  sale  of  property,  to  bo  made  by  virtue  of  an  execution, 
wilf Tilly  takes  down  or  defnces  nnoh   n   notice  pnt  np  Hy  the 
sheriff,  or  by  his  authority,  forfeits  f  ffv  dollars  to  the  judgment  . 
creditor,  and  the  same  sum  to  t!>o    judgment  debtor;  unless  tbs 
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notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seekinc:  to  enforce  the  forfeiture  or  the  execution  was  pre- 
Tiously  satisfied. 

1  1886.  VAlidltr  of  Mile,  wben  not  Affected  hy  •lieHff's 
AefAvlty  etc. 

An  omission  hy  the  sheriff  to  giTe  notice,  as  required  by  law. 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  B.   8.    809.    S   40. 

f  188T.  Pvreliaaes  on  svoli  saleay  hy  eertaln  oflleeifSy  pro- 
bi¥ited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 
purchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him,  or  to  his  use,  is  void. 

Id.,   f  41. 

1  1888.  "Wbem  exeevtiom  to  ¥e  enforeed  ¥r  under-slierlff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act. 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
apon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  nndei^heriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
designated  must  give  such  security  rs  the  court  directs.  He  is 
deemeol  cxl  officer;  and  i.4  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  hifl  appointment,  rs  a  sheriff,  and  Is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
speckal  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
diaqualificatioii,  of  the  sheriff,  or  under-sheriff. 

2  B.  8.  874,  fS  65  and  68  (2  Edm.  888).  ^^______     

*  Srror  In  engrosting  for  **  affect.*' 
887 


d  by  Google 


r 


§S  1889-90  EXEMPT  PROPERTY.  o.  1«,  t.  2,a.  \ 

TITUE  II. 

Bzecution   against  property. 

Article  1.  Property   exempt   from   lery    and  eale. 

2.  Uen  of  an  execution  upon  personal  property;  leTy  upon  and  aate 

ot  peraonal  property.    Bighu  of  Indemnitora  of  sberlff. 
8.  Bale,    redemption,    and   cunYeyance   of   real   property;    rlgbta   and 

llabUitlea   of   peraons   interested. 
4.  Bemedles  for  failure  of  title  to  real  property  sold,  and  ti>  enfores 

oontributlon. 

ARTICLES   FIRST. 

Property  eooemptfrom  levy  and  sale. 

See.  1889.  Certain  special  exemptions  not  affected  by  this  artlde. 

1890.  Wliat  personal  property  is  exempt,   wlien  uwned  bjr  «  houaefaoUier. 
1391.  Add1t)o»iil    iKTsonal    property    exempt    In    certain    cases;    levyiag 

execution   against  wages,   etc.,   of  Judgment  debtor. 
1882.  Woman   entitled    to   same   exemption   as   a    householder. 

1898.  IfiUury    pay,    rewards,    etc.,    exempt   from    •seoatlon    aad   otiMr 

legal    pixMieedings. 
1894.  Right  of  action  for  taking,  etc.,  exempt  property. 
189B.  Burying  ground;  when  exempted. 

1896.  How  exempt  burying  ground  designated. 

1897.  Homestead;    when   exempted. 
1896.  How  exempt  homestead  designated. 

1899.  Married  woman's  homestead;  when  exempted. 

1400.  When   exemption    to   continue   after  owner's  death. 

1401.  Ifixemption;  when  not  affvcted  by  temporary  snspenslon  ot  r^sdeac*. 

1402.  If  Tsloe  of  homestead  exceeds  |1,0U0,  Uen  attaches  to  surplo*. 
1408.  Id.;   how  proceeds  to  be  marshalled  when  property  is  sold. 
1404.  Exemption  of  teal  property;  how  cancelled. 

1404a«  Exemption  of  exhibits  at  exhibitions. 

I  1380.  Certain  iipeclal  exemptlonii  not  affected  br  thin 
article. 

The  enumeration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law,  relating  to  auch  an-  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  iwrsons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Designed  to  guard  agaluRt  a  repeal,  by  implication,  of  provSnions  like  T. 
1847,  cb.  133.  I  10  (2  R.  8.,  6th  ed..  63U ;  8  Edm.  T48) ;  L.  18S1,  ch.  122. 
f  19  (2  R.  S..  5th  ed..  784;  3  Edm.  782):  1..  1860.  ch.  273.  |  0  (6  Bdm 
715):   L.   1867,  ch.   610;  and  various  similar  statutes. 

I  1800.  "What  personal  property  in  exempt,  ivben  oirncd 
by  a  honiieliolder.* 

The  following  personal  property,  when  owced  bv  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  tho 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  usc^  in  a  dwelling  house;  and  one  sewing-macnine,  with 
its  appurtena.'  ces. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family;  and  other  bonks,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See   L.    1878.   ch.   33. 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worsnip. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  flour,  groceries  and  vege- 
tables, actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates:  six  tea  cups;  six  saucers;  one  sugar  dish;*  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle;  One  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 


2  R.  S.  367.  i  22  (2  Bdm.  880),  tm  am*d  bj  U  1880,  eh.  162;  with  addl- 
fions. 

ilSdl.    fAm'd,    1879,   1901,    1903,    190S,    1908,    1911,   1914.] 
dlttonal    peraoaal    property    exempt    In    certain    cases | 
ieTjrlmK  execatloa  agralaat  waffea,  etc.,  of  Jadviaent  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
oecessary  household  furniture,  working  tools  and  team,  profes- 
iional  instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
Tor  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
irhere  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
apon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him.  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
aflldavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
indge  or  lustice.  must  grant  an  order  directing  that  an  execution 
issue  agamst  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  ofllcer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings. 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cotion  and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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nntil  modified  as  hereinafter  provided,  but  only  one  execution 
agaiust  tlie  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  cue 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  coriwration,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  ofllcer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  bo  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  (iresented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  rilinll  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  ^f  the  county,  and  in  any  county  where  there  is  no  couniy 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  unon  such  hearing  the  said 
court,  judge  or  justice  muv  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  aud  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  aud  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  nor  to  judgments  heretofore  or 
hereafter  recovered  upon  such  judgments,  and  any  execution 
heretofore  issued  upon  such  judgments  pursuant  to  an  order  here- 
tofore granted  under  this  section  shall,  when  this  act  takes  efTect, 
cease  to  be  a  lieu  and  continuing  levy  upon  wages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1842.  cb.  157.  f  1.  as  amM  by  L.  1R66.  oh.  7B2  (4  Bdm.  026;  6  Id. 
830);  al»o  L.  185S,  oh.  107,  |  1  (3  R.  S.,  6th  (h1.,  646;  4  Edm.  635).  S«e 
3  T.  A  C.  596;  L.  19U1,  cb.  116;  L.  1903,  ch.  461;  L.  1905,  ch.  175;  L. 
1908.  cb.  148;  U  1911,  cbB.  489  and  532;  L.  1914,  cb.  352,  in  eff«ct  Apr.  16. 
1914. 

f  1392.  [Am'd,  1S77.]  Woman  entitled  to  same  exemp- 
tion aa  a  householder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  aud  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  In  the  last  two  sec- 
tions, in  the  case  of  a  householder. 

§  1308.  [Am*d,  1805,  1807.]  Military  par,  rewardii,  eto^ 
exempt   from   exeontlon  and   ofht>r  leval   proceedlniT*. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  iu  the  military  or  naval  service  of  the  UnU^  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  ooUectioii  of  taxes  or  assessments  lawfully  levied  thereon. 
JL.  1S07,  cii.  948.     IB  eff«ct  8ept.   1,  1806.      (Piotetole  cxraor  for  1897,) 

i   13&4.  RIffl&t  of  action  tow  imUtngf  etc.,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  oy 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  1395.  Baryinv  flrroandi   'wben   exempted. 

Land, -set  apart  as  a  -family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one- fourth  of  an  acl-e. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.  184T,  ch.  85,   f  1.  ud  part  of  i  2   (4  Bdm.  e20),  tm'4. 

I   1306.  Hovr  exempt  burylny  ground  deslflmated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  baryiog  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

U    1^47,   ch.   85,    the  residno  of   |   2.  mm*d. 

I   130T.   (Am'd,   1883.]      Homestead |  when  exempted. 

A  lot  <yf  land,  with  one  or  more  buildings  thereon,  not  exce**d- 
ing  in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpoae.  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
Qpon  a    Judgment,    recovered    for   a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non-payment  of  taxes  or  assessments. 
L.  I860,  ch.  260  (4  Edm.  632).  flrtt  sentence  of  |  1;  L.  1688.  ch.  166. 

I  1808.  Ho^tr  exempt  bomestead  deslgraated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book/' 

L.  I860,  ch.  200  (4  Edm.  632),  part  of  {  2. 

I  1899.  Married  vromaji's  homestead  |  vrheii  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family. 

See  I  1392,  ante. 

{  1400.  "When,  exemption  to  eontinue  after  ovmer^s  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  cb.  260  (4  Edm.  682),  second  sentence  of  {  1,  am*d. 

I  1401.  SfXemptlon)  when  not  affected  by  tenkporarjr  sns- 
pension  of  reiildence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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o£  the  occupadon  of  the  exempt  property,  as  a  roBid^ace,  for  a 
period  not  ezoeeding^  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destroction  of,  the  dwelling  house  upon  the  premisea. 

f  144I8.  If  TaJve  of  homeatead  exceeds  $1,000,  lien  at- 
taches to  surplus. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  Judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  jud^ent,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  hen  upon  the 
surplus. 

I  1469;  Id.}  Iftow  proeeeda  to  be  majrahalled  -frlteii  prop- 
erty is  sold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affectmg 
the  title  to  an  exempt  homestead,  directs  the  sale  or  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1308  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requir,es. 

I  1404.  [Am*d,  1804.]  Exemption  of  real  property }  how 
eaaeeled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  ucknowledge 
the  esecotion  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  efi^ct  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  cif  an  execution  affecting 
the  property,  or  a  particular  part  thereof ,  fully  described  in  the 
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notice.  The  cADcellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemptiou  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed- by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
btirying^gronnd,  allowed  by  the  provisions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 
L.   1894,  eh.  202. 

§  1404A.  [Added,  190e.]  Exemptions  of  exhibits  at  ex- 
hiliitlona. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress 'or  any  kind  of  seisure  shall  be  served  or  levied  upon 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  nttRchment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Added  by  L.  1009.  ch.  60.  D«rlTfttlon  —  L.  1880,  ch.  898.  |  1.  See  not* 
15  of  ootes  of  Board  of  Ststutory  CoosoUdstloo  at  end  of  eodt. 
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ARTICIiBS   SfilCOlVD. 

Lten  of  an  execution  upon  personal  property;  levy  upon  and  $ali 
of  personal  property.    Eights  of  indemnitors  of  sheriff, 

8te.  140S.  Penonal  property  bound  hy  tz«cutloo. 
1409.  OrdM*  of  preference  among  executions. 
1407.  Jd.;    when    atUchments   also    are    isaned. 
1406.  Id.;   when    Issued    from   conrt    not   of   record. 

1409.  Title  of  bona  fide  purchasers  before  lerj,  not  affected. 

1410.  Execntion    may   be   levied    upon   current  money. 

1411.  Levy  uiwn  certain  evidences  of  debt. 

1412.  Interest   of   bailor  in   goods  pledged   may  be   sold. 

1413.  When  partners  may  apply  for  release  of  property  levied  upon. 

1414.  UBdettaktng  to  be  given. 

1416.  Provision,  irbere  a  warrant  of  attachment  has  also  been  levied,  etc. 

1416.  When    the    undertaking    enures    to    other    Judgment    creditors. 

1417.  Bow  partner's  interest  sold;  rights,  etc.,  of  purchaser. 

1418.  Claim  of  property  by  a  third  person,  bow  tried. 

1419.  Proceedings,  if  claimant  succeeds. 

1420.  Inquisition    not   to  prejudice   dalmant's   right. 

1421.  la    action    against    officer,     indemnltoM    may  be    aubstitdted  •• 

defendants. 

1422.  Notice  of  application  and  proofs  tberoupon. 
1^3.  Terms  may  be  imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  AppUcatioQ  wbfln  officer  la  joined  with  indemnitors, 
14M.  Effect    of    the    Older. 

1427.  Officer   to   whom    indemnity   is  given,    required  to  give  wrtlce  •! 

action. 

1428.  Sale  of  personal  property;   bow   made. 

1429.  Notices  of  sale  to  be  posted. 

1  1406.  Personal  propertr  bovnd  by  execution. 

The  goods  and  chattels  of  a  Judgment  debtor,  not  exempt,  by 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  a.  8.  366,  i  IS  (2  u«im.  879),  am'd. 

I  140II.  Order  of  prefereno*  amoBV  execvtlons* 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execntion,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

Id.,  I  14.  am*d. 

I  140T.  Id.  9  wliem  sttaelmaeitta  also  are  iMsved* 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  In  the  la$t  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 
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fendant  in  the  warrants  of  attachment  being,  for  that  parpow, 
regarded  as  a  judgment  debtor. 
2  B.  S.  365,  i  15,  am'd. 

I  1406.  Id.)  when  tasved  from  court  not  of  reeord. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
ttot  of  record,  if  actually  levied,  has  preference  over  another  execo- 
tion,  issued  out  of  any  court,  of  record  or  not  of  record,  which  hmm 
not  been  previously  levied. 

Id.,  I  15,  am*d. 

I  1409.  Title  of  bona  llde  purchasers  before  le^T*  B«t 
■Ifeoted. 

'  The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 
Id.,  i  17. 

i  1410.  [Am'd,  1877.]  Bxecntlon  may  be  le-rlcd  nyon  onr- 
rcnt  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  tJnitea  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property: 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substituted  for  2  B.  8.  806,  ft  18. 

i  1411.  [Am'd,  1877.]  Levy  npon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  inatrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  nnd  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

a  a.  s.  see.  s  19.  am'd. 

8  1418.  Interest  of  bailor  In  ffoods  pledged  may  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sab- 
ject  to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
dands  of  the  pledgee,  by  virtue  of  an  execution  againft  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
^he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
«(oes  not  apply  to  property,  of  which  the  judgment  debtor  is  ancon- 
iitionally  entitled  to  the  possession. 

M.,  I  30.  am*d. 
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MeM  pArtnerM  may  apply  for  rolease  •!  property 

.  officer  has  seised  personal  property  of  a  partnership, 
liter  its  dissolutiou,  upon  a  levy  upon  the  interest 
L  partner,  made  by  yirtue  of  an  execution  against  his 
property,  the  other  partners,  or  former  partners,  hav- 
■est  in  the  property,  or  any  of  them,  may,  at  any  time 
sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
e  county,  where  the  seizure  was  made,  upon  an  affi- 
ing  the  facts,  for  an  order,  directing  the  officer  to 
property,  and  to  deliver  it  to  the  applicant. 

MdertrnkiMg  to  be  flriven. 

h  an  application,  the  applicant  must  give  an  under- 
h  at  least  two  sureties,  approved  by  the  judge,  to  the 
he  will  account  to  the  purchaser,  upon  the  sale  to  be 
rtue  of  the  execution,  of  the  interest  of  the  judgment 
the  property  seized,  in  like  manner  as  he  would  be 
.ccount  to  an  assignee  of  such  an  interest:  and  that 
r  to  the  purchaser  the  balance,  which  may  be  found 
he  accounting,  not  exceeding  a  sum,  specified  in  the 
^,  which  must  be  not  less  than  the  value  of  the  interest 
rment  debtor,  in  the  property  seized  by  the  sheriff,  as 
le  judge.  The  provisions  of  sections  605  and  69d  of 
ply  to  the  proceeaings,  taken  as  prescribed  in  this  and 
^ion. 
ante. 

Pro'V'lalon,  wliere  a  warraat  of  attadftment  k»s 
leviedf  ete. 

warrant  of  attachment  has  been  levied  upon  the  inter* 
fendant,  as  a  partner,  in  personal  property  of  a  partner- 
he  attachment  has  been  discharged  as  to  that  interest, 
ed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
ution  against  his  individual  property,  cannot  be  made 
nterest  on  the  same  property,  unless  the  warrant  of 
t  has  been  vacated  *or  annulled. 

rben  tlie  andertalclnv  envres  to  otlier  Jiadvinent  i 

lersonal  property  of  a  partnership  has  been  released,  | 

g  an  unaertaking,  as  prescribed  m  the  last  three  sec-  | 

e  execution,  by  virtue  of  which  the  levy  was  made,  is 
»r  is  satisfied  without  a  sale  of  the  interest  levied  upon,  j 

aking  enures  to  the  benefit  of  each  judgment  creditor  of 
udgment  debtor,  then  having  an  execution  in  the  hands  ^ 

e  officer,  or  of  another  officer,  having  authority  to  levy 
interest,  as  if  it  had  been  given  to  obtain  a  release  from 
made  by  virtue  of  such  an  execution. 

low  partner's  Interest  aoldi  rl^litay  etc.,  of  pur- 

>ersonal  property  of  a  partnership  has  been  so  released, 
It  of  the  judgment  deotor  th^rem  may  be  sold  by  the 
1  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  an  assignee  thereof.  If  the  purchase-money  exeeedi 
it  of  all  the  executions  and  warrants  of  attachment, 
e  property  of  the  same  judgment  debtor,  of  which. the 
.887 
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officer  has  notice,  and  of  the  lawful  fees  and  ehargev  thereon,  t^ 
oflBcer  must  pay  the  sarplus  into  court,  for  the  benefit  of  the  jadff- 
ment  debtor,  or  other  person  entitled  thereto. 

8  1418.  [Am'd,  1804.]  Claim  of  property  by  m.  third  9^r^ 
MOD,  bofT  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  Judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  bis 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  vnlne  of  tlie 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

See  8  eST.  ante;  also  ft  108-110.  ante;  L.  1904,  ch.  Ml.  In  effect  Sept.  1. 
1904. 


f  1419.  [Am'd,  1895,  1904.]  Proceedings,  If  claimant  sme- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jary,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  Is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  ofllcer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is* 
sued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  snch  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjonmed  from  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  and  8ubscri>^«'d  bv  the  sureties.     If  the  Jadg«  flndi 
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the  rareties  «nffldeiit,  he  must  annex  the  examination  to  the 
andertakinp,  endorse  his  allowance  thereon,  and  cause  the  said 
nndertakin^,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court  Thereupon  the  sheriff  is  re* 
leased  and  discharged  from  all  Iiat>ility  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
midertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1895,  ch.  663.    See  |  658,  ante;  L.  1904,  ch.  641.    In  effect  Sept.  1,  1904. 

i  1420.  Inanisition  not  to  prejudice  olaimant's  rlarbt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  damans  by  reason 
of  the  levy,  detention,  or  sale. 
See  H  108  and  109,  and  G67-660,  ante. 

I  1421.  [Ani'd,  1887,  lOOO.l  In  action  aaralnst  oftce^y  In- 
demnitora  may  be  anbatltntecl  as  defendanta. 

Whe*e  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  of 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment.  Is  brought 
against  an  officer,  or  against  a  i)erson  who  acted  by  his  com- 
mand or  in  his  aid.  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
pither  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- . 
plicants  as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid;  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
substituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  ch.  462;  L.  1900,  cb.  116.    la  efltoot  Sept.  1.  1900. 

I  1422.  [Ant'd,  1887.]  Notice  of  application  and  proof  a 
tlierenpon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit  or  other  competent  proof.     Where  the  application  ia 
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made  by  the  indemnitors,  or  one  of  them,  the  motion 
must  contain  a  written  cotisent  to  be  made  defendant  in 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affldayit  is  famiahed 
that  those  who  do  not  consent  are  dead.  Bach  consent  most  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  mnst 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per> 
sonally. 
L.  1887.  ch.  462. 

i  1423.  [Ain'd,  1887.]    Terms  mar  l»e  lmpose«U 

Upon  granting  the  order  the  court  may,  in  Its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  anch 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887»  cb.  462. 

I  1424.  [Am*d,  1887.]  When  iMdemnlty  relates  to  yftrt  mi 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  diyided 
into  two  actions,  that  the  indemnitors  be  substituted  aa  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controreray 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  ia  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 
L.  1887.  cb.  462. 

I  1425.  [Am'd,  1887.]  Applloation  wlien  ofloer  la  Jotmad 
with  Indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid. 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  Joined 
with  him  as  defendants  in  his  place.  In  either  caae,  the  appli- 
cation *s  made  in  the  same  manner,  and  is  subject  to  the  aame 
provisions,  as  if  made  as  prescribed  in  section  1421  of  thia  act 

L.  1887,  cb.  462. 

f  1420.  Effect  of  the  order. 

An  order,  made  as  prescribed  In  the  last  five  sectionSt  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th*  substituted  or  remaining  defendants  recover  Judgment,  ' 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismissed,  a  new  action  may  be  brongfat, 
bs  if  the  former  action  had  not  been  brought. 

340 


d  by  Google 


«.  18. 1 2,  A.  2  PEB80NAL  PROPBRTT.  U 1427-29 

I  14S7.  [Am'dy  1887.1  Oflloer  to  wbem  iMdemnltr  ia  Vi^ea^ 
reamired  to  vive  notice  of  sotloa. 

Where  an  action  ia  brought  in  a  caae  where  one  or  more 
persona  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  bun* 
dred  and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  Liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 
L.  1887,  ciL  452L 

1  1428.  Sale  of  peraoiiAl  propertri  lio^r  laade* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
oflFered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 

2  B.  8.  867,  i  23  (2  Edm.  881),  aaU 


I  1498.  [Am'd,  180T.]    Kotleea  of  asle  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the  salo 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  tlic 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 
U.,  i  SI,  am'd;  U  1907.  di.  S44.    In  «ff«et  8«pt.  1.  1M7.    8m  S  T.   A  C.  2ia 
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ARTIC1.E  THIRD. 

Sale,  redemption,  and  conveyance  ofTealprt»i>eriy;  rights  and  Hch 
bUities  of  persuna  interented. 

See.  1480.  To  what  leasehold  property  this  article  appUea. 

1431.  Real  property  held  to  truat.   when  liable  to  esecutloa. 

1482.  Kqulty  of  redeuiptlou;   when  not  to  be  sold. 

1433.  Direction   to   l>e   ludor«e<i   on  exeeutluii. 

'4434.  Notice   of    sale   of    real    propeixy;    how   flTen. 

1436.  Property,   bow  descrllRHl   tUerelo.    Part  may  he  sold. 

1436.  reuulty  for  irroguluilty  lu  sale. 

1487.  Mttoner  of  eonUuctlng  SHle. 

1488.  £(lierlff  to  luake  duplicate  certlflcatea  of  tale. 

1439.  Certiticule  lo  be  luc-urdeU,  utc. 

1440.  Title   to   real    proiHjrty   uot    dlveated   before   deed. 

1441.  Klghts  of   holder  of  the   property   darlug  Intermediate 

1442.  Order   to    prevent  Muate;    when    and    how   applied   for. 

1443.  K'roceedlijga  to  puolah  viola tloD  of  the  ofder. 

1444.  Mode  and   extent   of   puulsbmeiit. 

1446.  How   warrant,    etc..   aupersedcd. 

1440.  When  and  bow  real  pioperty  sold  may  be  redeemed. 

1447.  By   whom  aucb  redemption   may  be   made. 

1448.  Such    redemption    avoids    the   aule. 

1449.  When    creditor    mny    redeem. 

1400.  What  anm  to  bs  paid,   etc.,   when  creditor  rsdeema. 

1451.  Redemption  by.  another  creditor  from  a  rctleemiof  creditor. 

1452.  Id.;    when   second   redeeming  creditor  boa   the   prior  Ueo. 

1453.  Subsequent   redemptions   by   other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  montha. 
1466.  When  redemptloo  must  be  Bsade  at  aberMT'a  oMee. 

1466.  Original  purchaser  may  redeem,   when  also  a  creditor. 

1467.  Creditor  may  redeem  again  under  another  judgmeot    or  mortgttfo. 
14S8.  Redemption   by    person    entitled    to   redeem    part. 

1460.  Redemption   by   owners  of   undivided  abares. 

1460.  Id.:  by  creditors  having  Ileus  on  undivided  abaras. 

1461.  Right   to  redeem    not   affected   by   agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redonpHOD  bj  crttfltoT. 

1464.  What  evidence  a  redeeming  Judgment  creditor   mutt  tumlah. 
1405.  Id.;    as   to   mortgage   creditor. 

1466.  Id.;    as   to    executor   or   administrator. 

1467.  Officers  to  keep  papers  open  to  Inspectloa;  wbon  to  fie  tlMM. 

1468.  When   redemption    takes  effect. 

1469.  Oertlflcate   to   be    giv^n,    when    redemption   made. 

1470.  Certificate    may    be    acknowledged    and    recorded. 

1471.  When   and   by   whom  conveyance   to  be  execntad. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  executor  or  aaminlstrator;  effect  thereof. 

1474.  AsMfgnment    must    he    acknoniedged    and    filed. 

1475.  IJnder-aheriff  or  snccesaor  to  act.  if  aherlff  diea. 

1476.  Money  may  be  paid,   etc^  to  ondr  ^-sheriff,  or  depaty-alMrlSt   who 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  apeclally 

appointed,  etc. 

1478.  Id.;  wheie  coroner  or  peraoa  appointed  dies,  etc. 

S  1430.  To  wbat  leanehold  property  tbin  article  applies. 

The  expression,  "  real  property  '*,  as  used  in  this  and  the  sno- 
ceedinsT  article,  inchides  leasehold  property,  where  the  lessee  or  his 
assignee  is  poKsc>ss(>d,  nt  the  time  of  the  sale,  of  nt  least 'five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon. 
L.  1837.  ch.  462,  {  1;  verbal  amendments. 

I    1481.    Real    property    beld    In    trust,    wben    liable    te 
execution. 

Real  proi)eHy,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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apon  a  Jodgment  recoyered  against  the  person,  to  whose  use  it  is 
■o  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 
of  the  inyalidity  of  the  tmst,  an  estate  Tests  in  the  beneficiair; 
but  special  provision  is  not  otherwise  made  by. law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Bobstltated  for  3  B.  8.  868.  S  26  (2  Edm.  881). 

i  14Sa.  Bawlty  of  redemption  I  irlieit  not  to  be  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  p^rt. 
thereof. 

Id..  I  81. 

I  14S8.  IMreetloB  to  be  Indorsed  on  ezecntlon. 

Where  an  execution  against  property*  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  j>ros^erty  is  situated,  the  attorney,  or  other  person  who 
subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
Judgment  debtor,  the  sheriff  must  return  it  wholly  or  part'y  un- 
satisfied, as  the  case  requires. 

Id.,  li  32  and  83. 

S  1434.  [Am'd,  1896.]  Notice  of  smle  of  rent  proportri  b^w 
Biven* 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
mast  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  aa  follows: 

1.  A  written  or  printed  notice  thereof  must  bo  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county,  or  puolished  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  tb«- 
newspaper  printed  at  Albany,  in  which  legal  notices  are  require<i 
to  be  Dublisned. 

Id.,  f  34.  am'd;  L.  1896.  cb.  667.    In  effect  Maj  12.  1886. 

I  14SII.  PropertTy  bovr  described  tberein.  Pnrt  may  b^ 
•old. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot.  If  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
la  part  only  of  the  property  advertised  to  be  sold. 

M..  S  80,  «ra*d. 

f  14Se.  PennltT  for  irresnlnrity  in  Mle« 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
without  having  given  notice  thereof,  as  prescribed  m  th«»  last  two 
••ctiona,  or  otherwise  than  as  prescribed  in  this  cha titer,  forfeitv 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

2  B.  8.  869.   I  87. 

I  1487.  Manner  of  condnctinir  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot« 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of.  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale. 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id..  I  38.  am'd.    See  4  T.  A  C.  681. 

S  1488.  Sheriff  to  make  dapltcnte  certillcatea  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execii' 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer^ 
tificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id..  I  42.  am^d. 

i  1439.  Certllleate  to  be  recorded^  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  tiie 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  keot  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  1^  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  f  43:  and  L.   1857,   ch.  60,  |  1  (4  Edm.  634).  consolidated. 

S  1440.  [Am'd,  1881.]  Title  to  real  property  not  digested 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold' 
ing  under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  jperiod,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
hnve  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twen^ 
days  nfter  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
noon  the  snle  with  interest  from  the  time  of  the  sale  as  prescribed 
Iii  this  nrticle.  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  reooTered,  is 
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be  adjuBted  by  a  judge  of  the  court  in  which  said  action  ia 
broiight,  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chaae-money  and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
%nce,  the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
ram  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 
S  R.  8.  878.  i  ei  (2  Edm.  887),  am*d.  L.  1881,  eta.  881. 

1  1441.  RiflTltta  of  liolder  of  tlie  propertr  dnrliiv  lnter« 
■ledlAto  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  the  same  as 
followB,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fixe-wood  therefrom  for  use  in  his  household. 

2  B;  S.  888,   S  22  (2  Edm.  847). 

I  144S.  Order  to  pre-rent  waste |  wlten  »nd  liovr  spplied 
for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  i)osse8sion  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assijrnoe,  or  the 
agent  or  attorney  of  either,  and  proof,  by  aflidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

U..    ii  23  and   24.   consolidated. 

S  1448.  Proeeedinfffli  to  punish  -violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
<nrder,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
eavrt  or  Judge,  upon  proof,  by  affidavit,  of  the  ff^cts,  may  grant  on 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  tiMceiB 
specilied,  why  he  should  not  be  punished  for  a  contempt 
3  B.  S.  836,  H  25  aod  26. 

I  1444.  Mode  and  extent  of  pnnlslinient. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorilj 
appears,  that  the  person,  required  to  show  cause,  has  riolated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  speofied 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

Id.,  il  27  and  2Q,  coiwoUdated. 

1  1446.  How  ^vwLvrmntf  ete^  aaperaeded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative,  may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay* 
ing  to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  S  89.  am'd. 

S  1440.  When  and  iiow  real  property  aold  nuty  1»e  re« 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtne  of 
an  execution,  a  person,  specified  in  the  next  section,  may  Todoem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator*  or 
aBsignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  B.  S,  870,  S  ^  (2  Edm.  384).  am'd.    See  6  T.  &  G.  140. 

S  1447.  By  wliom  sncb  redemption  may  be  nuUle* 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  hoir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1468  or 
1459  of  this  act,  to  a  portion  thereof. 

Id.,  i  46. 

9  144/2.  Snch  redemption  nT'oids  the  sale. 

Upon  nsyment  being  made,  by  a  person  entitled  to  redeem 
real  property,  as  ;/  >scribed  in  the  last  two  sections,  the  sale  o( 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  at 
they  relate  thereto,  become  null  and  void. 
2  K.  S.  370,  s  *9f  ^^'^ 

f  1449.  IVlten  creditor  may  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  article. 
Id.,  f  60,  ramodeUed. 

S  14SO.  What  sam  to  be  'paid,  etc.,  when  creditor  re« 
deema. 

In  a  case  specified  in  the  last  section,  a  creditor,  having  In  his 
own  name,  or  as  executor,  administrator,  assi^^^oe,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  renl  property  sold,  may 
red€H>m  that  property,  by  paying  the  sum  of  money,  whic!.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  In  section  1463  of  this 
act. 
Id..  S  61.  as  am'a  hj  L.  1847,  cb.  410,  «f  1  and  2  (4  Bdm.  690.  631). 

I  1451.  Redemption  by  another  creditor  from  m  redeem^ 
Inar  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  tection,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  ns  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  nt:  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  r.psignee,  i'...}  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  y:*ar,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  cf  satisfaction,  relating  to 
his  Judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  t6  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  .redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  tne  second  creditor  must  also  pay  to  the  first* 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  aeven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeem«3,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  I  66,  am'd. 

I  1452.  Id. I  when  second  redeemfnir  creditor  has  the 
yrlor  lien. 

Where  the  l^en  of  the  second  redeeming  creditor's  judgment 
or  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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judgment  or  mortgage,  so  that  tbe  former  rddeems,  without 
payiL'g  the  sum,  specified  in  the  latter*8  certificate  of  satisfaction, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subseqaent 
redeeming  creditor,  in  a  case,  where  be  would  haye  been  entitled 
to  reileem.  If  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

1  1458*  Subseaveiit  redemptions  by  other  oreditora. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  fonr  sections,  may  redeem  from  the  eeoond 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
npon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.  S.  872,  $66. 

I  1454.  "WbeBi  creditor  mar  redeem  after  fifteen  months. 

A  creditor,  who  might  haye  redeemed  within  fifteen  montlis 
after  the  sale,  as  prescribed  in  the  last  four  sections,  ma.j  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  haye  elapsed;  proyided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  preyious  redemption. 

Ii.  1847.  ch.  410.  part  of  f  4.    am'd. 

I  1456.  "Wlien  redemption  must  be  made  at  snerilPs  oflee. 

A  redemption^  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriffs  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  deliyering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  neceesarr 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  I  8.  remodelled.    See  6  T.  &  O.  140. 

1  1466.  OriflTinal  parcbaaer  may  redeem,  wben  also  a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.  872.   9  57  (2  Edm.  887). 

I  1467.  Creditor  may  redeem  a^ain  nnder  another  iwMm^ 
ment   or  mortgrave. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judfmeBt» 


d  by  Google 


e.  IS,  t.  2.  a.  8  REDEMPTION.  %%  145a-«a 

upon  which  the  execution  was  isBued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  If  either  has 
another  judgment  or  mortgage^  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
aame  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  S.  873.  t  68.  am'd. 

I  1408.  Redemption  br  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
fix>m  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
fai  which  his  distinct  parcel  is  included.  (See  |  1482.) 

SabstltQte  for  2  R.  S.  872.  f9  52  and  63;  extended  In  lU  application. 

1  14S9.  Redemption  by  owners  of  undivided  sbnres. 
Where  two  or  more  persons  own  undivided  shares,  •  as  joint 

tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    S.   371,   I  48. 

f  14::0.  Id.)  by  creditors  liaTlnv  liens  on  nndlTlded  sbares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  uoon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  Inst 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id..  I  64.   am'd. 

I  14ei.  Rlffbt  to  redeem  not  nlTeeted  by  ngrreement* 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  14M2.  To  vrbom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
ft  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  it 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
•heriif  who  made  the  sale. 
i  R.  S.  878,   part  of  f  50. 

I  1468*  CertMcate  of  ■atisfactioa  required  to  oflect  ro« 
demptioBi  by  creditor* 

The  certificate  of  satisfaction,  required  to  be  ezccated  Iry  a 
creditor,  in  order  to  effect  a  redem|;>tion  of  real  property,  must  be 
acknowledged  or  proved,  and  certitied,  in  like  manner  aa  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeem^  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  fulU,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk^s  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sherifit;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  iu  his  office,  ho  must  cancel  and  discliarge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  naid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

%  1464.  \%-ltat  evidence  a  redeemingr  Jadarment  creditor 
mnnt   fornlab. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oroo- 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  asRignnient  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent*  gtatiiig 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 
9  R.  8.  878.  I  60,  with  am'ts. 

360 

Digitized  byLjOOQlC 


c.  13,  t.  8,  a.  8  REDEMPTION.  §S  14A6-7Q 

I  1465.  Id.  I  mm  to  mortca«e  creditor. 

In  order  to  entitle  a  creditor  by  mort«ra«e  to  redeem  real  prop 
ertjf  aa  pre«cribed  in  this  article,  he  must,  when  he  redeems  file 
In  the  county  clerk's  office,  or  deliver  to  the  sheriff,  the  folio  w'ag 
eTidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  rVyht  to 
redeem,  ouly  certified  by  the  clerk  or  register  of  the  coxmc/. 

2.  ESach  assignment  of  the  mortgage,  which  is  necer/ary  to 
•stablish  hia  right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmerc,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  t^ie  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  bv  him,  or  by  his  attorney  or  agent,  stat- 
ing tmly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.   IflSS.  eta.  62S.  I  2  (4  Bdm.  (124).   am'd. 

I  1408.  Id. I  «■  to  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  flobd.  8.  extended. 

I  1467.  Ofleers  to  Iceep  papers  open  to  inspection |  vrhen 
to  file  them. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

I   1468.  "When  redemption  talcee  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  reauired  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  ana  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  14d9.  Certifleate  to  be  viven,  when  redentptlon  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  <^  a  paper  is 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  deUverina 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  184T.  cfc.  410,  f  B  (4  Edm.  681),  am'd. 

f  14TO.  Certideate  may  be  aclcnowled^ed  and  recorded. 

Snch  a  certificate  may  be  acknowledged  or  proved,  and  certified 
tn  like  manner  as  a  deed  to  be  recorded  in  tne  county  where  the 
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property  is  situated.    The  recording  thei-eof,  in  the  office  of  ttie 
clerk  or  register  of  that  county,  in  the  book  tor  recording  deeds, 
has  the  Aanie  effect,  as  against  subsequent  purchasec*   and  !•• 
cumbrancers,  as  the  recording  of  a  conveyance. 
L.  1847,  ch.  410.  S  6.  am'd. 

S  1471.  [An&'dy  1880.]  Wlien  and  by  frhom  coavesrajse*  to 
be  execated. 

Immediately  after  the  expiration  of  fifteen  montiis  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  oo  the 
last  day  of  the  fifteen  mouths,  and»  in  that  case,  iaunediately 
after  the  expivation  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  most  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  pereons  entitled 
thereto,  the  part  or  parts  of  the  property  eold^  which  have  net 
been  redeemed  by  the  judgment  debtor,  his  heir,  devise?,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  th^  rig^ht*  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  ¥rhere  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  S.  873.  i  62^  «m'd  to  accord  irith  L.  1847.  ch.  410,  f  4;  U  UM» 
ch.  687.^ 

i  1472.  To  vrhou  eonTeyaiiee  to  be  exoevted* 

If  any  part  of  the  property  remains  unredeemed  b^  a  creditor 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  die 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  In 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  1^  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemo- 
tion,  or  hae  executed  any  other  assignment  of  his  right;  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  ccmveyed  to  the  last  assignee. 

L.  1836,  ch.  180.  part  of  f  1  (4  Edm.  822),  as  amM  by  h.  1887.  di.  118,  f  1 
(7  Edm.  60). 

i  1478.  "WheSi  eoMv-ey»Meo  inaAe  to  eveentor  or  AfAaala- 
intratori  effect  tborooC 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delirery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  hia 
executor  or  administrator.  The  property  so  conveyed  most  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  B.  S.  374.  SI  68  and  64  (2  Edm.  388).  conaoUdated. 

I  14T4.  AMlvMBaeMt  aaiist  be  atolcaiowledffeA  atMd  CleA. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignmoit 
under  which  tne  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  fn  the 
office  of  the  clerk  of  that  county. 

^.    1888.    ch.    18».    I  2    (4    Edm.   623),    am'd. 
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I  14T5.  UMder-sberlir  or  Buccessor  to  aet,  if  vherlfff  dies. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other- 
wise disqualitied  to  act,  at  any  time  after  making  a  sale  of  real 
property!  by  yirtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
ftnd  delirering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  tlie  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
enccessor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

&lisUtBte  for  2  B.  8.  374,  fifi  66,  66  aod  67  (2  Edm.  888),  and  L.  1867,  ck. 
116.    i   1    (7  Edm.   60). 

f  1476.  Moner  mar  be  paJd,  etc.,  to  under-slterlir,  or 
depvty-slterifly  vfbo  sold  propertr* 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
nnder-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  1477.  Application  of  tbls  article  to  sale  by  coroner,  oc 
person  specially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  138o  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  bc^n  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay' 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  Roction;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptloii 
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may  be  effected,  as  prescribed  in  that  section,  for  redemptioo 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

I  14T8*  Id.)  vrhere  coroner  or  person  appointed  dies,  ete. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by -virtue  of  an  execution,  is  dead,  or  has  been  removrd. 
or,  in  the  case  of  a  coroner,  if  he  is  no  lonjrer  in  office,  the  court 
must,  UT)  fxi  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  persop   to  exec-ate  the  deed  accordingly. 
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ARTICLE  FOURTH. 

Rem/edi»for  faUure  of  title  to  real  property  add,  and  to  enforce 
contrtbutxori,. 

See.  1470.  Wben  erlcted  purchaser  may  recoTer  parchaae-moB^sr. 

1480.  Remedy  of  Judgment   creditor  thereupon. 

1481.  ContribatloD   between    owners  of  real    property. 

1482.  Id.;  wben  part  owner  redeems. 

1483.  Order  of   contrlbatlun. 

1484.  Contrtbation,   bow  enforced  by  means  of  original  jndgmeat. 
1480.  Bequisltee    to    preserve    the    lien. 

1486.  Entry    upon    the   docket. 

1  14T9.  "Wh^n.  evicted  pvrehaeer  mar  recover  pnreliaee* 
enoaejr. 

The  purchaser  of  real  property,  sold  by  virtae  of  an  execution, 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  m 
an  action  to  recover  the  same,  may  recover  the  purchase-pioney, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in   the   proceedings   concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  Vacated  or  reversed,  or  set  aside  for  irregularity*  or 
error  in  fact. 

2  B.  S.  875.  I  08  (2  Edm.  389).  remodelled. 

I  1480.  Remedy  of  ladvmeat  creditor  titer eupon. 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
nn  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thercKif. 

Id.,  i  69.  amM. 

I  1481.  Contribiation  between  owners  of  real  property. 

Where  the  real  property  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  i)er8on8,  whose  real 
propertv  ought  to  contribute  as  prescribed  in  the  next  section 
but  on^. 

Id..  I  TO,  am*d. 

I  14SS.  Id.  I  wben  part  ow^ner  redeems. 

Where  the  heir,  deriReo.  or  grantee,  of  a  judgment  debtor, 
baring  ai>  absoltitc  tillo  to  n   distinct  parcel  of  real  property, 
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sold  by  Tirtue  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  theivof 
separately  sold,  which  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  R.  S.  875.  I  72,  am'd. 

I  1488.  Order  of  oontribntion. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  hare  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commeucinp  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

8.  If  Jt  comprises  different  undivided  shares  or  distinct 'parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  ezecntions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  snbdivisions  of  this  section. 
Id.,  t  Tl,  am*d. 

I  1484.  CoBtrlbvtloifty  hovr  enforced  by  meAss  of  orlfrtmAl 
Jndorment* 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brouffht*  Hiay,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  proper^,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 
Id..  S  72,  am'd. 

I  1485*  Reanl'ltes  to  preser-ve  tbe  IteM. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  Inst  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  :s  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
■  a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  I  78.  am'd. 

I  1480.  EMtry  upon  tbe  docket. 

On  filing  the  afiidnvit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  nn  entry,  stntine  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  thnt  amount.    Where 
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it 'is  desired  to  preserve  the  lieu,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidnrit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  hj  the  cleric  of  each  oountj. 
S  m.  S.  tn,  I  Ti,  ain*d. 
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TITLB  in. 
Bxecution  agaixist  the  person. 

Bm.  1487.  In  what  cases  execution  may  be  iasued  against  tlie  petaoa. 
1488.  Id.;   against  a  woman. 

148d.  When    execution   agklnst   property   must  be   first  issved. 
1490.  Simultaneous  executions  not  alloy^ed  againat  propertj  and  penoa. 
1481.  Id.;  when  debtor  has  been  taken. 
1^2.  New  execution  may  Issue  after  escape. 
1408.  Id.;    when  debtor  dies   charged   in  execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  aold,  etc: 

S  1487.  In  wbat  cases  execution  may  be  issned  sMKninot 
tke  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  preecribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
open  the  nature  of  the  action. 

2.  [Am»d,  1879.1  In  any  ether  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  baa  not  been 
vacated. 

Oo.  Proc,  first  two  sentences  of  f  288. 

I  1488.  [Am>d»  1879.]    Id.|  against  a  woman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda,  10. 

I  1489.  "Wlien  exeentton  avainst  property  mnst  be  first 
issned. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
CSo.  Proc.,  part  of  S  288,  anx*d. 

I  1490.  Slmnltaneons  exeontlons  not  alloived  ngralnst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unretumed;  and 
an  execution   against  his   property   cnnnot   be  issued,   wfthovt 
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leave  of  the  court,  while  an  execution  against  his  person,  issued 
in  the  same  action,  remains  unreturned. 

9   B.   8.   864,   I  6   (2   Bdffl.  S77). 

I   1401,  Id.)  vrhen  debtor  baa  beea  talcea. 

Where  a  judgment  debtor  has   been  taken,   and  remains  In 
custody,  by  yirtue  of  an  execution  against  hi9>  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law* 
Id.,  i  7. 

I  1492.  IVevr  exeentton  mar  tssae  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtue  of  an  execution  •  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  bis  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

Id..  I  8. 

1  1488.  Id.  I  -vrbea  debtor  dies  ebarved  In  exeention. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  R.  8.  868.  I  28  (2  Bdm.  381).  Sections  28  and  30  are  In  S  1405,  pest. 
8e«  H  1380.  1381,  ante. 

f  1494.  Id.  I  wben  creditor  diseharves  debtor  after  tbirty 
days. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  jud^rment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  1857.  ch.  427,  S  1.  amending  2  R.  S.  84.  $  17  (2  Edm.  84). 

I  1485.  Hew  exeention  net  to  be  enforced  affalnst  real 
property   sold,   etc. 

A  new  execution  against  property,  issued  in  a  case  specified 
in  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
In  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued:  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
Judgment. 
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CHAPTER  XIV. 

Special  Provisions  Regulating  Actions  relatinff  to 
Property. 

TRU   I.— A«tl«miB«la«lafft«SMdPt«itttr. 
TITLl  n.-A«ttoBi  B«UliBf  to  CkUttls. 

nXXiBL  I 

Actions  relating  to  real  property. 

Article  1.  Action  to  recover  r«tl  property. 
2.  Action  for  partition. 

8.  Action  for  dower.  I 

4.  Action  to  foreclose  a  mortftge.  | 

6.  Action  to  compel  the  determination  of  a  claim  to  real  pwyeit/. 

6.  Action  for  waste.  ! 

7.  Action  for  a  nutoaiwe. 


8.  Other   actlops   relating   to  real   property. 


PioTlalone  applicable  to  two  or  more  of  the  actions  eptcUsi  li 
this    tlUe. 

Ml  Brldenoo   In    aedooo   or   praeoedlnio    InToiTlas    a    tu«e    co  ns. 
piopor^. 

ARVICLB  FIRST. 

Action  to  recover  real  property, 

1496.  Plaintiff  may  recover  damages  with  the  land. 

1497,  Rent*  and  profits  to  be  Included  in  damageo. 
1496.  Bfortgsgee    cannot    maintain    action. 

1499.  Action    cannot   be    maintained   for  dower. 

IBOO.  Separate  action  by   Joint  tenant  or  tenant  in  coaBoa. 

1001.  Qrantee  of  lands  held  adversely  may  maintain  action. 

1502.  Against  whom  action  to  be  brought. 

1608.  Who  may  be  Joined  as  defendants. 

1504.  When   action  may  be   brought  for  non-poymont  of  nat. 
1506.  Id.;  when  right  of  re-entry  Is  reserved  for  WftBt  of  iHoUiW 

1506.  Action  against  tenant:  when  proceedings  to  be  stayed. 

1507.  Id.;  amount  of  rent  in  arretr  to  be  stated  In  IndffmoBt. 

1505,  1609.    Id.;  when  possession  to  be  restored  to  defendant. 
1610.  Id.;   use  of   property,    when   set  off  afalnst   rent. 

1511.  Property  claimed  In  action;  how  deacrlbed  In  coanplalnt. 

1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority^ 

1618.  Order  thereupon. 
1614.  Evidence  of  authority. 

1616.  When   ouster    to   be    proved. 

1619.  Rulo  when  there  are  distinct  occnpaBtn. 

1617.  The    last    section    qualified. 

1518.  When    plaintiff    may    recover    against    one    defeiidnnt,    oob|sct  ti 

ricbts    of   others. 

1519.  Verdict,    etc..    to   sUte  nature  of   plaintiff's   esUte. 

1520.  Expiration  of  plainttra  tiUe  before  trial. 
1821.  Abatement    of    action. 

102t.  Action  to  be  divided,  when  different  pomaBo  onccood  to  dISirtM 

parcels. 
1528.  Id.:   when  different  persons  succeed  to  real  property  snd  to  rciti 

and  profits. 
2024.  Effect  of  Judgment  rendered  after  trial  of  isono  of  fact. 

1525.  [Repealed.] 

1526.  Effect  of   lodgment    bv    d<>f«ult.     etc. 

1527.  [Kepiakd  I 

1528.  [RepeaUU.  I 

1529.  £(Tcct    oQ    i,nsso8sl(iu    of  vacutiuK  Judguieut. 

1530.  (Rep<ahd. : 

1531.  DauiHgeti    recoverable;    set-off    by    defeadant»<^  t 
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I  1406.  PlalBtiir  mmr  rccoirer  dauasea  with  the  land. 

In  an  action  to  recover  real  propertji  or  the  posBession  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 
recover,  damages  tor  withholding  the  property. 

If*w  in  fonn.  See  Go.  Civ.  Proc,  i  484,  rabd.  6;  CD.  Proe^  i  107,'  taSA  t, 
IM  i  484.  subd.  i. 

I  149r.  Rests  attd  pvoHtm  to  he  inoluded  in  damayes. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be 
recovered  by  the  plaintiff. 

AnnnUlng  the  law  as  settled  In  57  N.  T.  151;  2  R.  S.  310,  U  48,  44 
and  45  (2  Bdm.  219).    Bee  )  1531.  post. 

I   140Sl    Blortsaffee  cannot  maintain  aetion. 

A  mortgagee,  or  bis  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises, 
a  B.  B.  813;    I  67  (2  Bdm.  321). 

I  14S#.  lAm'd,  1888.]  Aetlon  cannot  he  maintiilned  ffof 
dovrer. 

Such  an  action  can  not  be  maintained  in  a  case  whore  an  ac^ 
tion  for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or  .  .       . ,      , 

2.  Where  in  any  city  the  real  nroperty  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  boon  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  "wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintainea,  if  oommenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  snob 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  tne  destruction  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 
aesiUO^potts  tbl8n.eh.  m.   Iheflhot8«p4.1,]8N. 

I  1600.  Separate  action  hy  Joint  tenant  or  tenant  in 
eomnnon. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  w.ny  nmintain  such  an  action,  to  recover  his  or  their  un- 
divided Hoares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

S  1601.  CAna'd,  1888.]  Grantee  of  lands  held  adTeraely 
nuiy  ntalntaln  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  x>r 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey* 
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ance,  under  which  he  claims,  is  void  because  tne  property  con- 
veyed was  held  adversely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  nn  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  dofendnnt;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act.  thpy  may  be  taxed,  and  the  person  who 
maintaincMl  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hon- 
dred  and  forty-seven  of  this  act, 
Co.  Proo.,  §  111;  1  R.  S.  739,  §  147  (1  Bdm.  C90). 

S  1602.  Asatnat  irhoin  action  to  be  broai^lit. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied. 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  oocupiod.  tbo  .iction  must  be  brought  pfirainst  some 
person  exercising  acts  of  ownership  thereunon.  or  dniminir  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   S.  304.    M  (2  ^m.   312). 

i  1EK>3.  A¥ho  may  be  Joined  aa  defendant*. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Pi-oc..  S9  118  and  1500. 

S  1604.  IVben  action  mny  be  broag'bt  for  non-payment 
of  rent. 

When  six  mouths*  rent  or  more  is  In  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  reco^'er  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.  S.  505.  S  80  (2  Edm.  521). 

f  1606.  Id.)  'wben  riybt  of  re-entry  Is  reserved  for  "V^ant 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  i)ersonally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  eonspiciious  place  on  the  premises. 

L.  1846.  cb.  274.  |  3  (4  Edm.  4.'U2).  am'd. 
_     302 
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f  1506.  Action  airalnat  tenant,  -vrlien  proceedinflra  to  b« 
•ti%7-ed4 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
nnd  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrenr,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  605,  i  82  (2  Edm.  621). 

1  1S07.  Id.  I  amount  of  rent  In  arrear  to  be  stated  la 
JnAirnient. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
•r,  if  judgment  is  taken  by  default,  the  n mount  thereof  must  be 
aacertained  by  or  under  the  direction  of  the  court;  and,  in  either 
cftse,  it  must  be  stated  in  the  judgment. 

S  ISOS.  Id.|  -wben  poasenalon  to  be  restored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property, 
^warded  to  the  plaintiff  in  such  un  action,  bus  been  delivered  to 
him  by  virtue  of  an  executioa  issued  upon  a  judgment  renden-d 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered. 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  S.  606.  I  38  (2  Edm.  521). 

1  ISOO.  The  eame. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
dne  by  feason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  ol 
the  original  grant  or  lease.  Notice  of  the  application  must  be 
■erred  upon  the  plaintiff's  attorney. 

2  B.  S.  606.  H  86  and  ae  (2  Edm.  622). 

I  1610.  Id.;  nae  of  property,  -when  set  off  affalnut  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
Mction. 

M..  f  ». 
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1  1511.  Property  claimed  in  action  |  boir  4e«eri^«d  in 
complnint. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  oy  settinfi:  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  If  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  deBcHption,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  B.  S.  304,  S  8  (2  Edm.  313).  am'd.    See.  alto,  §  1436.  ante. 

I  1612.  Motion  for  plaintilTii  attorney  to  produce  his 
anthorlty. 

A  defendant,  in  nn  action  to  recover  real  property  or  the  posses- 
sion thereof,  may,  nt  any  time  before  answerinisr,  upon  an  affidarit 
that  evidence  of  the  authority  of  the  plaintiff's  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

Amending  and  consoUiiaUng  H  17  sod  Ifi.  2  &.  8. 

I  161S.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiffs  attormy  to  produce, 
as  directed  therein,  evidence  of  bis  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  Is  produced. 

Id.,   I  19. 

I  1S14.  BT-idcnce  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff*! 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  pretttmptive  eTidence 
of  such  authority. 

Id.,  i  20. 

I  1615.  When  onater  to  he  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  ,>rove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  bis  right. 

Id.,  i  ST. 

I  1616.  Rnle  ivhen  there  are  dlatinot  ocenpant** 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  io 
the  answer  of  either  of  them,  that  he  occupies  in  sereralty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defeodaats 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may.  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suc^ 
terms  as  justice  requires,  direct  that  the  action  be  divided  in^« 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  diridea, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 

Slaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
efendant  or  defendants  he  will  proceed;  and  a  j'^dgment  dUmlsa- 
ing  the  complaint  must  thereupon  be  rendered,  la  favor  ot  the 
other  defendants. 

Id.,   I  29,    in  sulwtaDce. 
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I  1S17.  Tk*  last  •••tlom  ««aUfle4. 

The  last  0ection  does  not  apply  to  a  case,  w1i#re  two  or  more 
iltf^ndanta  occupy  different  apartments  in  a  building.  In  inch  a 
rti^e,  in  an  action  to  recoTer  the  building  and  Its  curtilage,  the 
pinintilf  ia  entitled  to  judgment  Jointly  agalnat  all  the  defendants 
who  are  liable  to  him. 

I  1.S18.  firhem  plmlmtur  nay  re«OTer  agaflaat  ome  defeM«« 
ant  aabjeet  i»  rlsbta  of  otkevs. 

^^ection  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answering  as  therein  prescribed,  hold  under 
aiiAther  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  casa,  tiia  procaediags  against  tha  defiendant  so  anawering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  reooTers  final 
judgDieat  against  the  defendant,  under  whom  they  hold,  the 
judgmeat  operates  aa  a  transfer  to  the  plaintiff  of  that  defendant's 
right,  title,  aad  intereat,  and  the  costs  of  the  defendant  or  def end- 
anta  so  answering  are  in  the  discretion  of  the  court. 

f  IglS.  Tevdfet,  et«.»  to  state  natara  of  plaftrntUT*  estate, 

A  Terdlct  report,  or  decision,  in  faror  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  Is  in  fee,  or  for  life, 
or  lOr  a  term  of  year%  slating  for  whose  life  it  is,  or  speeifyiag 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 


f  lOMK  Bspiaatlom  of  ^lalatUTa  tttlo  hofovo  tvlal. 

If  the  right  or  title  of  tha  plaintiff,  in  an  action  specified  in  thfai 
article,  egpiros  after  the  commencement  of  the  actkm,  but  before 
tfM  trial;  and  he  wovM  hare  been  entitled  to  recoTsr,  hut  for  the 
expiration,  the  yerdlet,  report,  or  decision  must  be  rendered 
aeeording  to  the  fact;  and  the  plaintiff  ia  entitled  ta  judgment  for 
hia  damagea  for  the  withholding  of  the  pfopcrt^f  ta  the  time  when 
his  right  or  title  so  excised, 
a  n.  8.  SOS.  I  ai  (a  Edm.  sts). 

a^SSV  Abatememt  of  aetloa. 

The  proTisions  of  title  fourth  of  chairter  eighth  of  this  act,  as 
i^plica  W  aft  a«tiaa  specified  in  this  article*  are  subject  to  the 
Qualification  that  the  court  may.  In  Its  discretion,  proceed  as  pre* 
Mriha4  aitber  !» that  title  or  in  the  next  twe  sections. 


.  Aotteat  aa  be  dATaded^  wihe»  < 
)  to  Mfleaevt  »areel^ 

Wliere,  uson  the  death  of  a  party,  different  persons  socceedl 
to  the  deceOTnfv  title  to,  or  interest  In,  different  distinct  paircels 
of  the  propeHor  sought  ta  be  recoirered^  the  court  may,,  upon 
wetien,  and  WMmi  snch  tarma  as  luotice  rogjuires,  direct  that  the 
action  he  dlridied  into  as  many  actions  as  are  necessary;  and 
that  the  aieaasaer  te  the.  title  er  inttii^t  of  the  deeadent^  te  or 
!».  CmL  dlgduct  parcal^  be  aubstltuted  as  plaintiff  or  defendant, 
aa  tae  eaae  ca^ulHi^  ia  an  action  reiatfasr  thereto. 

I  1598.  Id.  I  -when  dlffereat  nersons  ■aeeeed  to  real  proy- 
orty  amd  to  veata  and  proflta. 

Where  the  plaintiff  seeks  to  recoyer  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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cecd  to  the  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

Substituted    for   2   R.    S.   311,    I    M    (2   Bdm.   320). 

1  1524.  [Ain'd,  1911.]  ffiJIeot  of  Judgment  rendered  After 
trial   of  laaiie   of  fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is. filed  in  the  proper  coonty 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300.  f  36  (2  Bdm.  317),  an  am'd  by  L.  1862,  cb.  485;  am*d  by 
L.  1911.  ch.  509.  in  effect  Sept.   1,  1011. 

9  1525.    [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1.  1911-1 

I   1526.   [Am'd,  1911.]     Effect  of  Jndflrment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issoe  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk*6  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    i   38.     Am'd   by   L.    1911,   ch.   509,   in   effect  Sept.   1,   1911. 

§  152T.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.1 

§  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

%  1520.  [Am'd,  1011.]  Effect  on  poaaenalon  of  vaeatiiur 
Jadnrment. 

Where  the  plaintiff  has  talsen  possession  of  real  property  by 
virtue  of  n  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recovers  final  judgment  in  the  action, 
it  must  award  to  him  the  restitution  of  the  poaseaaion  of  the 
property;  and  h<*  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id..   S  41.  am'd.     Am'd  by  L,.  1011,  ch.  509.  In  effect  Sept.  1.  1911. 

I  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 
I  1531.  Damasres  recoverable)  set-off  by  defendaat. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled  to  recover,  as  damages,  the  rents  and 
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)fit8,  or  the  Talue  of  the  use  and  occupation,  of  the  real  prop- 
y  recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ps shall  not  include  the  value  of  the  use  of  any  improvements 
de  by  the  defendant,  or  those  under  whom  he  claims.  Where 
manent  improvements  have  been  made,  in  good  faith,  by  the 
fendant,  or  those  under  whom  he  claims,  while  holding,  under 
or  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
Allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
intiff,  but  not  beyond  the  amount  of  those  damages. 
19  867 
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ARTICLB  9BC01IP, 

AoHcnfof  pctHUUm. 

•tti  Ififd.  49  soon  lor  ptrtStttti  mai  b«  kfOOgML 

VHftf.  la  r«m«lua«rwttM. 

X»3i.  Id  %n  iofaot. 

1695.  Oi  i  ad  litem;  bow  i^ppolnted. 
15M.  8e 

1087.  W  »lf  nay  iminkala  tetko  for  puilUiO  of  1«i(iid  7npit9> 

1&88.  W  wk    ti«   9«rU«B. 

1639.  W  17    be    made    parties. 

1640.  Id.,    as   to   persons   baring   ll«ns. 

1641.  Provision  where  a  party  Is  unknown. 

1642.  Complaint  to   sUte    Interests  of   parties. 

1643.  Title    of    parties    may    be    tried. 

1644.  Issues  of  fact,   triable  by  jury. 

1646.  Wben  title  to  be  ascertained  by  the  oomt. 

1646.  Interlocutory  Judgment. 

1647.  I'artlai    parcuiou;     wnen    made. 

1648.  Shares  may  be  set  off  in  conunon. 
1549.  Appointment  of  commissioners. 

1660.  CJommlssloners    to    be    sworn,    etc. 

1661.  Id.;  wben  to  make  partition. 

1662.  Partition;   bow  made. 

1668.  ProTlslon    where    there    is    a    particular    wtats. 
1664.  Report    of    commlsloners. 
1655.  Fees   and    expenses. 

1666.  Confirming  or  setting  aside  report. 

1667.  Final  Judgment  on  report.     fCffect  thereof. 

1668.  Judgment  must  direct  delirery  of  possessloo. 

1669.  Costs;    bow  awarded.    Id.;    against  unknown  pkttlm, 

1660.  Sale  of  property;   when  direct  d. 

1661.  Reference   to   Inquire   as   to   creditors, 

1662.  Duty   of  referee. 

1668.  Money   to   be   paid   into  court. 
"664.  Application   for  money. 
1666.  Payment   of   incumbrances. 

1666.  Other  parties   not  to  be  delayed. 

1667.  Sale  of  dower  interest. 

1668.  Purchaser  to  hold  tbe  property  free  therefrom. 

1669.  Gross  sum  to  be  paid  to  or  inrested  for  tenant  in  dowsr.  StSi 

1670.  Interests  of  owners  of  future  estates  to  be  protected. 

1671.  Married  woman  may  release  her  interest. 

1672.  Unknown    owners. 

1678.  lair;   terms  of  credit  thereupon. 

1674.  Credit;    how    secured. 

1576.  Separate  securities. 

1676.  Report   of   sale. 

1677.  Final  Judgment;    effect    thereof. 

1678.  Id.;  effect  thereof  upon   incumbrancers. 

1679.  Costs  and   expenses;   how   paid. 

1680.  Distribution    of    proceeds. 

1581.  Shares   of   infants. 

1582.  Id.;   of   unknown   and   absent  owners, 

1683.  Id.;  of  tenants  of  particular  estates. 

1684.  Court   may  require  security  to  refund. 

1585.  Security  to  be  taken  in  name  of  county  tressusr. 

1586.  Action  thereupon. 

1687.  Compensation    to    equalise    partition. 

1588.  Proceedings  on  death  of  parties. 

1589.  Rents,   etc.,   may   be   adjusted. 

1500.  Partition   br  guardian  of  Infant,   committee  of  lunatic,  tt6L 

1501.  Contents    of    petition. 

1592.  Court   may   authorise  partition. 

1693.  Effect  of  releases. 

1594.  When  the  SUte  is  Interested. 

1696.  Bxempllfled   copy  of  Judgment  may  be  recorded. 

I  1S82.  "Wl&en  action  for  partition  naay  be  brovirlht. 

Where  two  or  more  persons  hold  and  are  in  poBsession  of  rea) 
property,  as  joint  tenants  or  ns  tenants  in  common,  in  which 

^^ 

Digitized  byLjOOQlC 


c.  14, 1. 1,  6.  3  FOR  P.VRTITION.  §§  1588-86 

either  of  tbem  has  an  estate  of  Inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners. . 
2  B.  S.  31T.  i  1  (2  Edm.  820).  aqi'd.    8m  SoIm  66,  66. 

I  ISSa.  (Am'd,  X887.]    Id.)  by  remalndeFman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  jproj^ 
erty  to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate, 

L.  U87,  cb.  688. 

I  16S4.  Id.i  by  «n  Imfiiat. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  oy  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

U  J0&2,  ell.  S7T.  H  1  sad  2,  am'd. 

I  mac.  0«»vdlam  »d  litem)  l&«w  app^ated. 

A   guardian   ad   litem   for   an    Infant   party,   in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id..  nnA  2  R.  S.  217,  |  2  (2  Bdm.  826).    See,  alw>.  i  4T2,  aate. 

1  ISaa.  rAm*d»  1884.]    Seeavflty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
tc  «'ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  wnen  thereunto  required.  The  bond  must  be  filed  with 
the  clerH,  before  the  guardian  entem  upon  the  exertion  of  his 
duties;  an4  It  cannot  be  disoensed  with,  although  he  is  the  general 
gvardiaQ  of  the  Infant 

2  B.  a  81T,  II  3  Mid  4  (2  EOn.  826).  am*d;  U  1884,  ciL  404.     &*•  Bui*  4. 
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I  1537.  IVhen  heir  may  maintain  aetion  for  partitiom  of 
deviaed  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

U    1863.   ch.    %»,   f  2   (4  Edm.    604). 

I  1638.  [Am'd,  1896,  1897,  1898,  1905,  1999.]  ^Who  mnat 
be  parties. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  lire,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder 
or  inheritance  of  an  undivided  share,  after  the  determination 
of  a  particular  estate  therein;  every  person  who,  by  any  con- 
tingency contained  in  a  devise  or  grant,  or  otherwise,  is  or  may 
become  entitled  to  a  beneficial  Interest  in  an  undivided  share 
thereof,  provided  that  where  a  future  estate  or  interest  is 
limited  in  any  contingency  to  the  persons  who  shall  compose  a 
certain  class  upon  the  happening  of  a  future  event,  it  shall  be 
sufficient  to  make  parties  to  the  action  the  persons  who  would 
have  been  entitled  to  such  estate  or  interest  if  such  event  had 
happened  immediately  before  the  commencement  of  the  action; 
every  person  having  an  inchoate  right  of  dower  in  an  undivided 
share  in  the  property;  and  every  person  having  a  right  of  dower 
in  the  property,  or  any  part  thereof,  which  has  not  been  ad- 
measured, must  be  made  a  party  to  an  action  for  a  partition. 
But  no  person,  other  than  a  joint  tenant,  or  a  tenant  in  com- 
mon  of  the  property,  shall  be  a  plaintiff  in  the  action.  Whenever 
an  action  for  the  partition  of  real  property  shall  be  brought 
before  the  expiration  of  three  years  from  the  time  when  letters 
of  administration  or  letters  testamentary,  as  the  case  may  be, 
shall  have  been  issued  upon  the  estate  of  the  decedent  from 
whom  the  plaintiff's  title  is  derived,  the  ex'Mrutors  or  administra- 
tors, as  the  case  may  be,  if  any,  of  tho  estate  of  said  decedent, 
shall  be  made  parties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointed  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be,  of 
a  deceased  person,  who,  if  living,  should  be  a  party  to  snch  action, 
shall  be  made  parties  defendant  therein,  and  in  case  no  executor 
or  administrator  of  such  deceased  person  shall  have  been  ap- 
pointed, that  fact  shall  be  alleged  in  the  complaint.  Where  the 
interlocutory  judgment  directs  a  sale  of  the  premises  sought  to 
be  partitioned,  or  of  some  part  thereof,  the  judgment  may,  in 
the  discretion  of  the  court,  direct  that  the  premLnes  so  sold  pur- 
suant to  such  interlocutory  judgment  shall  be  fre*^  from  the  lien 
of  every  debt  of  such  decedent  or  decedents,  except  debts  which 
were  a  lien  upon  the  premises  before  the  death  of  such  decedent 
or  decedents.  When  the  action  is  brought  before  three  years 
have  elapsed  from  the  granting  of  such  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  unon  the  estate  of 
the  decedent  from  whom  the  plaintiff  derived  "^r^M^vrf?^  ^**® 
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interlocutory  judgment  directs,  as  above  proTided,  that  the  prem- 
ises shall  be  sold,  free  from  the  lien  of  debts,  the  final  judgment 
shall  direct  that  the  proceeds  of  the  sale  remaining  after  the 
payment  of  the  costs,  referee's  fees,  expenses  of  sale,  taxes,  as- 
sessments, water  rates,  and  liens  established  before  the  death  of 
the  decedent,  including  any  sum  allowed  to  a  widow  in  satisfac- 
tion of  her  right  of  dower,  therein  directed  to  be  paid,  be  forth- 
with paid  Into  court  by  the  referee  making  such  sale  by  deposit- 
ing the  same,  with  the  county  treasurer  of  the  county,  in  which 
the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  en- 
titled thereto,  to  await  the  further  order  in  the  premises.  Where 
the  action  is  brought  before  three  years  have  elapsed  from  the 
j;ranting  of  letters  of  administration  or  letters  testamentary,  as 
the  case  may  i>e,  upon  the  estate  of  a  deceased  person,  who,  if 
living,  should  be  a  party  to  the  action,  and  the  interlocutory 
judgment  directs,  as  above  provided,  that  the  premises  shall  be 
sold,  free  from  the  lien  of  debts,  the  final  judgment  shall  direct 
that  the  share  of  the  proceeds  of  such  sale,  which  would  have 
been  his,  if  living,  be  paid  into  court  by  such  referee,  by  deposit- 
ing the  same  with  such  county  treasurer,  to  await  the  further 
order  in  the  premises.  Upon  the  certificate  of  the  surrogate 
of  the  county  of  which  the  decedent  was,  at  the  time  of  his  death, 
a  resident,  showing  that  three  years  have  elapsed  since  the  issu- 
ing of  letters  testamentary  or  letters  of  administration,  as  the 
case  may  be,  upon  the  estate  of  said  decedent,  and  that  no  pro- 
ceedings for  the  mortgage,  lease  or  sale  of  the  real  property 
of  said  d€*cedent  for  the  payment  of  his  debts  or  funeral  ex- 
penses, or  both,  is  pending,  and  upon  the  certificate  of  the  county 
clerk  of  the  county  where  the  real  property  sold  under  the  in- 
terlocutory judgment  is  located,  showing  that  no  notice  pro- 
vided for  in  section  twenty-seven  hundred  and  fifty-one  of  the 
code  of  civil  procedure  has  been  filed  in  his  office,  the  court, 
wherein  final  judgment  was  made  shall,  upon  the  application  of 
au3'  party  to  said  action,  make  an  order  directing  the  county 
treasurer  to  pay  to  said  party  from  said  deposit,  the  amount 
to  which  he  is  entitled  under  the  said  final  judgment,  with  the 
accumulation  thereon,  if  any,  less  the  fees  of  said  county  treas- 
urer. Any  party  to  such  action  may,  at  any  time  after  final 
judgment,  upon  notice  to  the  executors  or  administrators  of  the 
decedent  from  whom  the  party  applying  derived  his  share  or  in- 
terest, apply  to  the  court  in  which  said  action  is  pending  for 
leave  to  withdraw  the  deposit  or  the  share  of  the  di'posit,  ad- 
judged in  the  final  judgment  to  belong  to  him;  and,  upon  said 
application,  the  court  may,  in  its  descretion,  make  an  order 
directing  the  county  treasurer  to  pay  over  to  said  party  the 
deposit,  or  the  share  of  the  deposit,  adjudged  in  the  final 
judgment  to  belong  to  him,  but  said  order  shall  not  be 
made  until  said  party  so  applying  shall  have  furnished  a  bond 
to  the  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with 
two  or  more  good  and  sufficient  sureties,  approved  by  the 
judge  or  justice  of  the  court  making  such  order,  and  filed 
with  such  approval,  in  the  office  of  the  clerk  of  the  county 
in  which  Such  action  is  pending,  to  the  effect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,  when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surro- 
gate or  of  the  surrogate's  court  in  a  proceeding  to  mortgage. 
lease  or  sell  the  real  property  of  such  decedent.    Where  a  final 
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accountinR  has  been  had  in  thp  estate  of  said  dec<Hlent  in  a  sur* 
rugatf'H  (Oiirt,  and  ctTtitied  copieH  of  the  ncrouut  and  decret*  of 
final  s€»ttlement,  showing  that  all  of  the  dt'bts  of  the  decedeut 
have  been  paid  in  full,  is  filed  with  the  court  havinp  jurisdiction 
of  the  fund,  the  court  ina>'  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  nartitiou  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
apd  the  premises  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  t^  the  court  the 
certificate  of  the  surrogate  of  the  couuty  of  which  the  dc^cedent 
was  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  b<\th,  is  pending,  and  upon  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  code  of  civil  procedure  has  been-  filed  In  his  office,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto:  except 
that  the  share  of  a  deceased  person,  who,  If  living,  should  be 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

Am'd  by  L.  1S9<J.  ch.  277;  L.  1.S97,  ch.  720:  L.  1R98.  ch.  78;  U  1905, 
ch.   602;    L.   1900.   ob.   438.      In  efTeot  Sept.   1.   1909. 

f  ISnA.      [Am*d,  1892.]     "Who  may  be  made  partfea. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  bo  entitled  to  a  contingent  or  vested  remainder  or  reversiutr 
in  the  entire  property,  or  a  creditor,  or  other  p<*rson,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  eithei 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proct^eds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitleo 
thereto,  or  may  reserve  and  leave  unaffected  his  or  lier  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgmeot 
in  the  action. 

2  R.  8.    i  30,  am*d;   L.   1692,  rh.  581. 

6   1S40.   Id.;    as    to    peraonB    bavins   Hens. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  having  r 
lien  on  an  undivided  share  or  interest  in  tht  property,  a  defend* 
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ant  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien»  whether  the  cred- 
itor ie  or  is  not  made  a  party,  shail  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id..   If  8  and  9,  and  U   1830,  cb.  830^  |  41  <a  Bdn.  «S7),  am*d. 

I  1641.  [Am*d»  1914.]  Provialoa  where  a  p«ety  in  wa- 
kaovrn. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  the  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 
contain  a  brief  description  of  the  property. 

Id.,  I  12, '  in  anbatance ;  annulling  the  law  us  settled  in  6G  N.  Y.  350. 
Att*4  by  U  1914,  cli.  340,  In   effect  Sept.  1.  1914. 

1  1&42.  Complaint  to  state  interestii  of  parties. 

The  complaint  must  describe  the  property  w4th  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  tat  as  the  same  are  known  to  the  pkilatUf. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plain titf;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id..  I  5.  aabd.  1  and  2,  and  S  7,  contolidated. 

i  1543.  Title    of   parties    naar   be   tried. 

Tfa^  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
In  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
ccmiplaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section^ 
most  be  tried  and  determined  in  the  action. 

2  R.  8.  390,  If  18  and  IS  (2  Bdm.  329),  am'd.  flee  If  021  and  1204, 
a«t«. 

I  1544.  Issaes   of  fact    triable  by  Jary. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jurjr. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the 
pleadints. 

^^  87a 
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f  1B4G.  When  title  to  be  ascertained  by  the  conrt. 

Where  a  defendant  has  made  default  in  appeariu^r  or  pleadinct 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  ri^htS; 
shares,  and  interests  of  the  several  parties  in  the  property,  by 
ft  reference  or  otherwise,  before  interlocutory  judgment  ia  ren- 
dered in  the  action. 

2  B.  8.  saO,  i  22  and  part  of  I  28,  am*d.    Im  Bote  M. 

I  164e.  Interloentorx  Jndmnent, 

The  mterlocutory  Judgment  must  declare  what  la  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  die 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  conrt,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  theit  re- 
spective rights,  shares,  and  interests. 

8m  id..   II  28.   24  and  81. 

I  164T.  Partial  partition  |  ^hem  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in* 
terests  of  two  or  more  parties  have  been  thus  ascertained  and 
deter4«ined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportloni^e  to 
their  f:(;gregate  shares.  In  either  case,  the  conrt  may.  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  seyered,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  the 
property  set  apart  to  the  parties,  wnose  rights,  shares,  and  intei^ 
ests  are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  th.e  remainder  of  the  property;  and 
if  ne^ssary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

li.  1847,  cb.  480.   U  1.  2  (4  Edm.  618). 

I  1648.  Shares  may  be  set  otf  In  eommon. 

Wher?  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  \n  the  court,  that  they  desire  to  enjoy  their  shares  in 
common  ivith  each  other,  the  interlocutory  judgment  may,  in  the 
discretii  a  of  the  court,  direct  partition  to  be  so  made,  as  to  se: 
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off  to  them  their  shares  of  the  real  property  partitioned,  without 
partition  as  between  themselyes,  to  be  held  by  them  in  common. 
Ij.  1847,  eh.  480,  i  4. 

1  1648.  Appoliitiii«iit  of  commlasloners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  8.  821,  I  25  (2  Edm.  831). 

9  1660.  Commlsaionora  to  be  aworii,  ete. 

l«ach  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discbarge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remoTe  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per* 
•on  in  his  place. 

Id.,  H  ^>  27.    Bee  i  1008,  poet. 

I  1651*  Id.  J  -wlioa  to  auklKO  parti tiov. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  by  the  Interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot-  tract,  or  other  portion  thereof,  cannot  be  made,  without 
^reat  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

U..  128. 

f  16BS.  P»rtltloa|  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  resi>ective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id.,  I  29. 

I  1S53.  Pro-vinfon  where  there  Is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  msy  make  partition  of  the  shore  so  allotted  to 
that  party,  among  fhe  parties,  who  arc  entitled  to  the  remaindec 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 
tkHi  of  the  particular  estate.  T^>«pre.  in  the  opinion  of  the  conr 
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miuioners,  such  a  partition  «aii  bo  mad*  wMioul  pr«jadioe  to 
the  rights  of  the  iMtrties. 

L.   1847.    ch.   430.   S  6   (4  Edm.   614).  aa'd. 

9  1S54.  Report  of  coinmls«lonera« 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allott^  to 
each  party,  witL  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  deacripttan  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  th^ir  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certifled,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  B.   S.  822.   IS  30.  81,   83  (2  Edm.   881). 

I  165S.  Fees  anl  expensea. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex* 
pense  of  a  survey,  when  it  is  made,  must  be  taxed  under  the  diree- 
tion  of  the  court;  and  the  amount  thereof  must  be  paid  hy  thm 
plaintilT,  and  allowed  as  part  of  his  costs. 

Id..  S  82;  Smith  t.  Broadstreet,  6  Cow.  213. 

I  1666.  Confirmliiir  or  •ottisir  ««ldo  report* 

The  court  must  confirm  or  set  aside  the  report,  and  mav,  if 
necessary,  appoint  new  commissioners,  who  must  procead  aa 
directed  in  this  article.  . 

Id..   S  84.  am*d. 

I  1657.  Final  Judrnient  oat  roportf  elToet  tl&ovoof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  oom- 
missioners  making  partition,  final  judgment,  that  the  partition  be 
firm  and  efiFectual  forever,  must  be  rendered,  which  is  bindiag 
and  conclusive  upon  the  following  persons: 

1.  The  pialatiff;  each  defendant  upon  whom  the  summons  was 
nerved,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  In 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  thia  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomca 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in,  a  portion  nt  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  waa  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  psrtv.  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  prescribed 
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in  section  1539  of  this  act,  or  to  a  person  claiming  Xrom,  ttirongh, 
or  under  sucli  a  party. , 
2  R.  8.  922,  S  89.  ain*d.     Bee  |  445,  ante*  and  i  136,  Co.  Proc. 

i  1SS8.  Judgukent  w^umt  direct  dellverr  of  possessloK. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  1075,  poet. 

1  1550.  Costs)  bow  awarded.  Id.|  agrainst  wnlcaoirn 
parties. 

The  fiual  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiffs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  Jiust  be  fixed  by  the  court,  according  to  the  re- 
spectiTO  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  Issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  *ii8  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  R.  S.,  I  72,  am'd. 

i  IBOO.  Sale  of  property  "wlien  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  partictilar  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  If  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re* 
citing  the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 
Id.,  H  87  and  81.    See  Bulee  71  and  72. 

I  1561.  Reference  to  inanlre  as  to  creditors. 

Before  an  interlocutory  judgment  for  "the  sale  of  real  property 
is  rendered,  in  an  actk)n  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated:  and  it  appears  therefrom,  and  by 
the  aflSdarits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 
Id.,  i  42,  as  am'd.  L.  1880.  ch.  820.  9  42. 

I  lAea.  [Am'd,  1887.]    Doty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  c:>urt  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who^ 
at  the  date  of  the  order,  nad  a  lien  upon  any  undirided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  sped- 
fied  place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  R.  S.,  I  43;  L.  1887.  cb.  686.     See  f  1578. 

S  1568.  Money  to  be  paid  into  coart. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  nioney. 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  fea  which  it  ia 
liable.  , 

Id.,  s  44. 

I    1S64.  Application  for   money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1,  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  nge  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  If  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  residrs 
without  the  State,  and  the  place  of  his  abode  cannot  he  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id..  S§  45  and  46.    See.  also,  §|  823  and  1015,  ante. 

S  1665.  Payment  of  Inenmbrances. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  nndt- 
vided  share,  which  were  eyisting  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertaiped,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  shjire,  to  he  dif- 
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tribatetl  among  the  ci'editoi-B  having  the  liens,  according  to  tlie 
priority  of  each  oJC  them.  AVhere  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  oflicer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  thereof  to  be  acknowledged  or 
proved,  as  required  by  law,  and  must  cause  the  incumbrance  to 
be  duly  Fatisfied  or  cancelled  of  record.  The  expense  of  so  doing 
most  be  paid  out  of  the  porti3n  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrahce  was  payable. 
2  S.  S.,  H  47  and  48.    See  {  1578,  post. 

I  ISeO.  Other  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upoa  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  S  49. 

I  ISOT.  Sale  of  dower  Interest. 

Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 
Id.,  1  CO,  am'd.    See  f  1533,  cute. 

I  1568.  Pnrcliaser  to  hold  the  property  free  therefrom. 

If  a  sale  of  the  property,  including  the  right  of  dower.  Is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  vlrtUD 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  cf  thos'} 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id..  S  51,  am'd. 

I  15«8.  [Am'd,  1913.)  Gross  snm  to  be  paid  to  or  invested 
for  tenant  In  do¥»-er,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
18  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  t^'o 
sale.  B  gross  snm,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  snm.  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  out  of  the  p**oceeds  of  the  sale,  which  belong  to  the  un- 
divided sh^re  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  cnse  arising  under  this 
eectioo,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  Buch 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
mcompetent  person,  having  such  estate  for  life,  or  years  or 
dower  right,  to  execute  an  instrument  under  aeal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  bj^  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  Instrument 
to  the  tourt,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittee. Such  instrument  shall  nave  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  R.  S.,  if  S2,  63.  and  64,  am'd.  See  2  T.  ft  0.  483;  also,  I  157»,  post; 
am'd  by  L.    1913,   cb.   4S0.    In  elTect  Sept.   1.   1913. 

1  1570.  [Am'd.  1892.]  Interests  of  owners  of  future  estate* 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  tne  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or* 
paid  over,  in  such'  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  ch.  177.  |  1  (4  Edm.  511),  am'd;  L.  1892,  dL  6S1. 

{  1671.  Married  ^voman  naay  release  her  Interest. 

A  married  woman  may  release  to  her  husband  her  Inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgmoDt  or  a  conveyance  tc 
bar  her  dower;  which  must  be  filed  with  the  clerk.*  There 
upon,  the  share  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id..  I  2. 

S  1672.  Unkno-wn  OTraers. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  propert/ 
sold,  is  made  a  party  as  an  unknown  defendant,  the  conrt  mnst 

Erovide  for  the  protection  of  his  rights,  as  far  as  may  be,  as  if 
e  was  known  and  had  appeared. 

2  B.  S.  826,  I  66  (2  Edm.  336).    See.  also.  |i  1641  and  1657.  aslxL  1.  sat«. 
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I  1573.  Sftlei  terms  of  credit  thereoFOn* 

The  court  must,  in  the  interloeiitory  jodgment  for  a  sale,  direct 
the  terma.of  credit  which  may  be  allowed  for  any  portion  of  the 
parchaae-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  pnrchase-money,  which  is  re- 
quired to  be  inreated  for  the  benefit  of  a  person,  as  prescribed 
In  this  article. 

Id.,   I  88. 

i  10T4.  Credit  I  h<»w  Beeared. 

The  portion  of  the  purchase-money,  for  which  credit  fa  so  al* 
lowed,  most  always  be  secured  at  interest,  by  a  mortgage  upon 
the  proparty  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  f  sa. 

i  1876.  Separate  eeewritlea. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  aecnrities  in  the  name  of  the  county  treasurer  of  the  county 
iu  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchasemoney,  as  are  directed  by  the  court  to  be  in- 
vested; and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

1  R.  S.  326,  I  40,  am'4.    See  i  745.  ante. 

I  1578.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
mnst  file  with  the  clerk  his  report  thereof  under  oatli,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

M..  f  ». 

I  1877.  Flaal  Judsateatt  effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  ba 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  jud foment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  ti&is  act;  and  it  effectually  bam  each  of  those  per- 
sona* who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  If  80.  fla  sod  eib^  m*d.    See  §  1507,  ante. 


S    1578.    iAm'd,   188&]      Id.|    effect   thereof 


Such  a  final  judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  Hen  appearing  of  record  at  the  time  of  the  fii- 

881 


d  by  Google 


II  1579-81  FOR  PAHTITION.  c.  14, 1. 1,  a.  2 

ing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  sach  judgment. 

Id.,  S  (Ub;  U  1830,  ch.  S20,  i  46.     See  »  1561  and  1502,  ante. 

I  1570.  Coats  and  expenses  i  hovr  paid. 

Where  final  jndgment,  confirming  a  sale,  is  rendered,  the  costa 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  ofDcer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sal^,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  pei^ 
son,  as  prescribeo  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charts 
able  against  them. 
_  Id.,  IS  02  and  72,  am*d. 

'    I  1680.  [Am'd,  1006.]     DUtrtbntion  of  procoodsi  dnUoo  of 
officer  mnlclnar  nale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  by 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  distrasition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchers  of  the  persons 
to  whom  payments  were  ordered  to  the  made. 

6  B.  8.  820,  I  03.     Am*d,  U  1908.  cb.  294.     In  effect  Sept.  1.  1908. 

I  1IS81.  CAm*d,  ISM,  1807.]     Share*  of  Infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  te 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  It  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or,  if  any  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  has  remained  uninvested  in  permanent  securities 
for  the  space  of  three  months,  may  direct  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  upon  his  giving  an  under- 
taking in  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust.  In  the  case  of  an 
infant  residing  without  the  state,  and  having  In  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  person 
duly  appointed  under  the  laws  of  such  state  or  country,  to  the 
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control  and  entitled,  by  the  laws  of  such  state  or  countrv,  to  the 
custody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
■tate  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

U  1892.  clu  058;  L.  1897,  ch.  602.     In  effect  Sept  1,  1897. 

f    1B68.    CAa'd,    1888.]       Id.|    of    unkaown    and.   ab«ent 


Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  nnknown,  or  where 
tlie  BummottB  has  been  served  upon  a  defendant  without  the 
state,  or  by  publication,  and  he  has  not  appeared  in  the  action, 
the  coort  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  paynient  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  Teal 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  nnknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proceedings  shall  thereupon  be  taken  in  said 
court,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,  and  as  to  all  persons  interested  in  such  proceeds,  and 
their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  aach  unknown  heirs  or  their  representatives,  and  to  known 
hefars,  their  next  of  kin,  representatives  or  distributees,  and  all 
persona  interested  in  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
tor  six  anccessive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brou^t,  and  in  such  other  newspapers  as 
the  court  may  direct,  orderrag  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  aU  persons  interested  in  such  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  establish  their  heir- 
ship and  identity,  kinship  and  interest,  and  submit  any  proof, 
as  to  such  unknown  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kin,  representatives  or  distributees, 
and  all  persons  interested  and  their  interest  in  such  proceeds, 
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the^  ma^  desire,  ^nd  that  in  oasa  of  their  defnuU  in  00    . 
thfit  the  said  proceeds  will  be  dlstrib\ite4  and  Pftid  ovf»r  to  Um 
](nown  heirs  ot  the  ancestor  Uom  whon)  Aiich  unKnovirm  lieirs 
derived  title  thereto,  aud  to  tho|r  heirs,  D^xt  of  kip,  re^eaeotMr 
dyes,  distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  he  forever  barred  of  f|pa  from  all   luid   eveiy 
cause   or   causes   of   fiction   for   such   proceeds,   or   op    aocofiBt 
thereof,  or  growing  out  of  the  distribntiou  thereof,  ^nd  qI  aad 
from  all  right,  title,  cl|iini  and  interest  in  and  to  such  proceeds, 
and  shall   be  deemed  to  have  surrendered  all  right,   claim   and 
iiiterest  in  and  to  such  proceeds.     Th«  evder  muat   oontain   a 
direction  that  a  copy  of  the  notice  must  be  served  on  each  of 
the  persons  named  in  tli6  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  seryice  of  a  sumuMuis  on  a  defendant  ta 
an  action  In  the  supreme  court,  at  least  twenty  days  before  the 
iijpae  speci^ed  in  the  notice.    The  publication  of  such  notice,  at 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  aad 
talien  for  all  purposea  tq  be  due  ajsd  complete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  tbeis  next  of  kin,  ahd  representativee,  and  all 
pprspus  interested  in  isuch  proceeds,  of  due  notice  of   the  pre- 
ceedings  to  distribute  i|ud  pay  out  such  pvoceeds,  and  ^hall  ba 
conclusive  upon  each  and  ^W  of  them,    Froof  of  such  p€>rional 
service  may  be  made  by  the  aOidavit  of  the  person  pi&kinc  the 
same,  and  proof  of  the  publipation  of  such  notice  nuiy  be  mada 
by  aqidayit  of  tho  pubhsner  of  su^h  pape^r  or  papers,.     4^t  |he 
time  nnd  place  specihed  in  the  said  ocder  ^nd  notice,  such  nn* 
known  neirs  or  their  represeutatiyes,  and  all  known  hoira,  their 
next   of   kin,   representatiyea   or   distributees,   deviseesi    Aud  a)i 
persons  luterestud   in  auuh   t>roc^)eds,  sh^U  appear  in  court,   ia 
person  or  by  attorney,  and  make  proof  estabhshing  their  heir> 
ship   and  identity,   kinship  aod   interest  iu  such  proceeds,   and 
upon  proof  being  made  to  the  satisfaction  o^  the  court  of  the 
heirship  and  identity  of  the  unl^uowu  heirs,  the  proceeding  ^ 
distribution  shall  be  dismissed.    And  if  sucn  unknown  heirs  pr 
their  represuntatiyes,  do  ngt  so  appear  In  court  at  the  tiin^  ami 
place  speci^ed  in  such  notice  and  prder,  to  est4hii<^h  their  heir- 
ship and  identity,  kinship  or  interest,  they  and  each  of  then, 
and  every  person  claiin)i)li(  unuer  or  through  them,  shftH  there- 
after be   forever  barred   of  and   from  aU   and  f»very   cause  or 
causes  of  action  for  such  proceeds,  pr  on  ^poouut  thereof,  ur 
growing  out  of  the  distributioi)  of  su^^h  proceeds,  and  of  and 
from  ail  right,  title,  cluiiH  and  uiterest  in  and  to  sucl^  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  righ(,  claim  and  in- 
terest in  and  to  such  proceeds.    Aud  upop  proo]fs  bein^  msdit 
of  such  publication,  and  showing  to  the  satisfaction  of  ^e  court 
that  such   unknown  heirs  or   their  representatives  can   oot  he 
found,  or  are  dead,  the  said  court  ^hall  haye  pov^'or  to  decree 
accordingly,  and  to  decree  that  the  share  or  Interest  pf  such  on- 
known  heirs  in  8iuh  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  frpm  whom  sodb 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  nO' 
claimed  portion  of  such  proceeds  was  vested  at  the  time  of  such 
payment  iu  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  Qt  kin,  representatives,  distributees,  devisees  and  aiisign^ 
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are  ei^tUle^  tl^et?tf>;  fiP4  the  8«id  court  Bliall  m&Ke  aa  prd^r  in 
8UCI1  aptipD,  direqi^i^g  \ho  payment  tp  then),  or  tneir  aspigOB,  of 
the  r^tipective  shares  ^r  portiuu9  Qf.  or  luterevt  m  a^ch  proceeds 
to  which  tbejr  are  entitled;  and  whicl)  order  ahall  be  entered  in 
the  office  of  the  clefk  qf  the  pouuty  wt^PFP  the  original  action 
was  brought,  and  after  having  hee^  so  entered  for  three  months, 
shall  be  conclusive  eYid^nfp'qf  t\^%  rpcularitl'  pJ  t^P  proceedings 
upon  which  |t  ig  based,  and  of  all  the  facts  set  forth  ti^ereiu; 
and,  upon  8erv|n§  upon  the  county  treasurer  ^  certified  copy  of 
such  order,  the  treasure^  shall  sp  pay  oyer  an4  distribute  such 
proceeds^  ^ttey  deducting  Ids  lawful  commissions,  and  shalj  t^herp- 
upon  be  exempt  from  all  hability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  by  apy  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  pvopeedinlcs  shall  be  given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treaQurer  of  the  state  of  New  Yor)c,  as  pro- 
vided by  septlon  spYen  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  aqd  upon  such  payment  he  shall  there- 
'apoQ  he  ei^enipt  froin  ail  liability  qq  acoount  thereof. 
L.   1893,  cb.  203. 

«  1II89I.  14*1  •!  taiiiMila  aff  pfivtienia*  aetat«a« 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  oourt  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  op  her  right  continues. 

S  B.  8.  826.  I  66,  am'd.    See  |  1969,  ante. 

I  1584.  povrf  n^ar  reaulre  security  fo  refnndf 
T^e  court  paay,  \^  lt9  discretion,  reqpire  nwy  person,  befpre  he 
received  hie  ppr^ion  ut  the  procpeps  of  tpe  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons,  as  i(  preapribes,  tP  refupd  the  same,  or  a  portion  tbereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Ifl.,  I  67,  am'4. 

I  is80.  9aan«fl7  iff  hp  tm^^m  i^  nflllia  o|  connf Y  trfcasurer. 
A  security  taken  uadef  any  provision  of  this  article,  except 
as  otherwise  speeially  prescribed  thereip,  must  be  taken  i^  the 
aaipe  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  sucoessoni  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
intere8te4Y  4nl>jpc^  tp  the  or(|er  of  the  cowrt, 

Id.,  f  68.  f^m'il  \>y  L,  1$48.  cb,  277.  f  1  {4  EA^  ^03).    See  |  745.  aate. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  con- 
ditiona  as  justice  rcQuirea,   make  an  order,   allowing  a  person 
interested  in  a  security  specified  in  the  last  section,  to  maintain 
an  action  thevevpon  in  the  name  of  the  county  treasurer. 
B  B.  8.  aaa,  l  71,  un'd.    See  ll  74S-764.  ante. 
I  )68T.  Ooinp«iisatl«n  t«  «4iaallKe  partition. 
Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  tne  rigntJp  or  interests  of  some  of  ^hem,  the  finaQncJ^mt^t 
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may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  Bnt  compensation  cannot  be  so  awarded 
against  a  party  who  is  nnlcnown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  su (Sclent  to  pay  it,  and  that  his 
interests  will  be  promoted  thereby. 

1  1S88.  PitoceedinflTs  on  death  of  partie«« 

Iff  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

2  B.  8.  387,  if  6  and  7  (2  Bdm.  402,  403). 

i  1689.  Renta»  etc  max  be  adjusted. 

Nothing  contained  in  tiiis  article  prevents  the  court  from 
adjusting,  in  the  interlocutory  or  final  judgment,  or  otherwise, 
as  the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  tneir  proper  proportion  of  the 
rents  or  profits  of  a  share,  or  part  of  a  share. 

f  1590.  [Am'd*  188B.  IIKNI.]  Partttloa  hr  vmardlaa  of 
infant,  eomnalttee  of  Innatle,  ete. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  mmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
is  confined. 

2  B.  S.  330,  381,  ||  86  and  89  (2  Edm.  841);  L.  1905.  du  434.  In  effect 
Sept.  1.  1905. 

S  1691.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  desorrbe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
b^  affidavit.  The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 

Id..  I  87. 

I  1692.  [Am'd,  1886.]  Court  may  anthorlse  partition* 
If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  Infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an  order 
authorizing  the  petitioner  to  agree  to  the  partition  proposed,  and 
in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard,  to  execute  releases  of  his  right  and  interest  in  and 
to  that  part  of  the  property  which  falls  to  the  shares  of  the 
other  joint-tenants  or  tenants  in  common.  The  court  may,  in  its 
discretion,  for  the  furtherance  of  the  interests  of  said  infant, 
idiot,  lunatic,  or  habitual  dninkiLrd.  direct  partition  to  be  so 
made  as  to  set  off  to  him  or  tbem  his  or  their  share  in  common 
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with  any  of  the  other  owners,  i>roY]ded  the  conBent  in  writing 
thereto  of  such  owners  shall  be  first  obtained. 

2  B.  S.  330.  831,  (f  S7  tad  90;  U  1886.  ch.  208. 

i  1688.  Effect  of  releaaea. 

Releases  so  executed  have  the  same  yalidity  and  effect,  as 
if  they  were  executed  by  the  person  m  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 

Id.,  if  88«  and  91,  am'd. 

I  15»4.  [Am'd,  1811»  191«.]  Wlien  the  state  %m  lBtere«ted. 
The  people  of  the  state  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  priyate  person.  In  such  a  case  the  summons  must  be 
seryed  upon  the  attorney-general  who  must  appear  in  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  proyided,  the  complaint  shall 
set  forth,  in  addition  to  the  other  matters  required  to  be  set 
forth  by  the  code  of  ciyil  procedure  detailed  facts  showing  the 
nature  and  extent  of  the  interest  in  or  lien  on  the  said  real 
property  of  the  people  of  the  state  of  New  York  and  the  reason 
for  making  the  people  a  party.  Upon  failure  to  state  such  facts, 
the  complaint  snail  be  dismissed,  as  to  the  people  of  the  state 
of  New  York.  The  commissioners  of  the  land  office,  wheneyer 
they  deem  it  for  the  best  interests  of  the  state,  may  order  the 
treasurer  on  the  warrant  of  the  comptroller  to  pay  off  and  cancel 
any  mortgage,  tax,  or  other  encumbrance,  or  any  amount  due 
thereon,  or  to  acquire  any  undiyided  interest,  adyerse  to  the 
state,  existing  on  any  lands  belonging  to  the  state,  or  in  which 
the  state  has  an  interest,  to  perfect  in  the  state  a  title  to  any 
such  lands  or  to  protect  the  state's  interest  therein,  and  the 
plaintiff  shall  not  be  entitled  to  costs  in  an  action  wnerein  the 
people  of  the  state  are  made  a  party  defendant,  unless  the  com- 
missioners of  the  land  office,  after  a  full  presentation  of  the 
facta  to  them  shall  haye  determined  before  the  action  of  parti- 
tion is  brought  against  the  state  that  the  interests  of  the  state 
did  not  warrant  their  making  an  order  for  the  payment  or 
cancellation  of  said  mortgage,  lien  or  encumbrance,  or  any 
amount  due  thereon,  or  for  the  acquisition  of  any  outstanding 
undiyided  interest  adyerse  to  the  state,  or  unless  the  commis- 
sioners of  the  land  office  shall  haye  failed  to  make  such  deter- 
mination within  three  months  after  such  full  presentation  of 
facts  shall  haye  been  made  to  them  by  a  yerified  statement  in 
writing,  and  filed  with  the  secretary  of  said  commissioners  at 
his  office  in  the  city  of  Albany,  nor  unless  a  certified  copy  of  the 
commissioners*  report  of  partition,  and  of  the  referee's  or  sheriff's 
report  of  sale,  in  case  of  a  sale,  filed  in  the  action  shall  haye 
first  been  duly  seryed  upon  the  attorney-general;  nor  in  any 
eyent  shall  an  additional  allowance  under  sections  thirty -two 
hundred  and  fifty-two  or  thirty-two  hundred  and  fifty-three  of 
this  act  be  made  to  the  plaintiff,  in  an  action  wherein  the  people 
of  the  state  of  New  York  are  made  a  party  defendant. 

Id.,  Si  92,  93,  am'd.  Am'd  by  U  1911,  ch.  26;  L.  1916,  ch.  830.  in 
affect  Sept.   1,  1916. 

I  1S9S.  Kxeupllfled  copy  of  Judgrment  may  be  recorded. 
An  exemplified  copy  of  the  judgment-roll,  or  ot  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  reaL  property 
affected  thereby  is  situated.  DatizedbvCoOQle 

U  1846.  cb.  188,   I  a  (4  Edm.  488).  Dgtzedby vj^wgi^ 
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AftTlCLA  THIRIK 

AjiioHforduwm'4 

8m.  1686.  limitation  of  action  for  dower. 

1097.  Agallifet   w-hOtn   il<?tlutj    to   he    liroil^ht. 

1506.  ^^lio  mAf  M  Join^  tit  def«ndhnt*. 

1080.  Id.;  vrhere  def«odaota  ci«lm  iti  aKfpralty. 

1600.  Damages  maf   be  recwereil;   how   e«tlmata4. 

1601.  Id.;  \u  action  against  iillonee  ixt  busbuiid. 
1002.  Id.;   where  aereral  paictU.   etc. 

1603.  Id.;   against    beii-s.   etc..   aliining   land. 

iOM.  Action  baned  by  assign nieiit  of  duwert 
eOo.  Collusive  lecovery   iiui   to  prejudice  infant. 
606.  Complaint. 

1607*  Interlocutoiy  Judgment   for  admeaMiremont. 
16^.  OutL  of  ciimniliisiuncis,  etcj  reUiuval;  llliing  vacaDCj. 

1609.  power,  t.ow  ndiiiinisteicd. 
t6i0.  BeiM>rt    thereiiiMin. 

1611.  Betting  aside  rejtort. 

1612.  I^'dra  and  exp(>nses. 
t618.  Flnul    judgment. 

1614.  Plaintiff  mny  recover  stim  av^arded:  cotlrt  hlAf  ttMlf^  JdO^ilieK 

1610.  Junior   inniiiilihtiiceiii;    not    alr^ted   by   ddideuiRit^dieBt. 
1616.  Appeal  iitn  tn  staj  e.\M>iitioii.  if  tindettiikiii?  la  glten. 
161T.  Plaintiff  may  eitn^ent  td  leceiTa  a  gtoai  aum. 

1618.  Defendant  may  r»nHei;L  to  pay  it;  piticeediiiga  UMreapoB 

1619.  Interlocutory  judgment   for  sale. 

1620.  Id.:  direttlbg  a  part  to  be  Mid  otf. 

1621.  Liena  to  be  aat^rtalned. 

1622.  Id.;  payment  of;  ot-  aftle  attbjeet  M. 

1623.  Bepqrt  of  sale.    . 
i(T24.  Plbal  Judgment  tbereob. 

1620.  Certain  provisions  of  artlele  aeboHd  nAde  kpvtiHbto. 

I  ltoe4  [Aln*d,  1888«]    IilttiltaMI»tt  Hit  M^ttoil  f«r  (Aows*. 

An  ftctlon  for  dower  ihiist  be  conitnenCed  by  a  trldoW,  withii 
twenty  years  after  the  death  of  hei'  husband j  but  If  she  ia,  at 
the  time  of  his  deftth,  either: 

1.  Within  the  agd  of  twenty-one  yetits;  of 

2.  Insane;  or 

3.  Imptisoned  on  n  ci*Imlnal  charge,  or  In  eiHmtidn  npotx  eoa- 
viction  of  a  cflminal  offohce.  fbr  a  term  leMo  thail  for  lire: 

The  time  of  such  a  disability  is  not  U  part  of  the  time  Hinit^ 
by  this  section.  Atld  if  at  any  time,  befbt'e  ritich  cmim  of  doww 
has  become  barred  by  the  above  lapse  of  twi?niy  years,  the  owner 
or  owners  of  the  lands  subject  to  feueh  dower,  being  In  posse»eioii. 
shall  hare  recognized  such  clalrti  of  doWer  by  any  stftteraeTit 
contained  in  a  wrltihpr  tinder  seftl.  subscfibed  and  adknowlodjrp^ 
in  the  manner  entitling  a  deed  of  real  estate  to  be  te<Joi^ed.  or 


if  by  any  judgment  or  decree  of  a  court  of  record  within  t^" 
same  time  and  concerning  the  IfindB  itl  QueatiOn,  Whetefn  f«iic!i 
owner  or  owners  Were  parties,  snCh  rl<?ht  of  dowet  Shall  hi\rc 


been  distinctly  recoftnlzed  rs  n  pnbsistlntf  tlnlih  Hg^infett  i»nH 
lands,  the  time  after  the  death  of  bet-  hiisbaUd,  and  tirevions 
to  such  acknowledgment  in  writltifc  ot  sttch  reco/ttijtlon  hf 
Judgment  or  decree,  is  not  ii  pa  ft  of  the  tJitie  lltnltea  by  tnii 
section. 

1  R.  S.  742.  6  18  (1  Edin.  693>. 

I  1697.  Aaralnnt  -vrhom  nctlon  to  be  bronirbt. 

Where  the  property.  In  which  dowei*  i^  etnlmed,  in  aetttAflt 
occupied,  the  occtinant  thereof  must  be  mnde  defendniit  In  we 
tctlon.    Where  it  Is  not  so  occtipied.  the  aetlod  must  ht^  'tMIgM 
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against  some  iJerson  exeroisins  aats  qI  ownenhip  tliereu|H»ii«  or 
cUimiug  title  thereto,  or  an  interest  therein*  at  the  time  ot  the 
oommencement  of  the  aetlona 

Bm  i  150%  aaist 

I  1588.  [Am'd,  1018.]     Wlio  may  be  Joined  as  defendttnta. 

1.  In  either  of  the  cases  specified  Itl  the  lilst  section,  any 
other  person,  claimittfe'  title  to,  dr  thb  ttght  to  the  possession  of, 
th^  real  property  in  Which  doWfer  it  tlaimed,  majr  be  joined 
as  defendant  in  th&  action. 

2.  The  people  of  the  state  of  Netr  Ybrlc  may  be  made  a  party 
defendant  in  an  action  for  dowct  where  the  people  of  the  state 
of  New  York  hare  an  interest  in  or  k  lien  upon  the  lands 
affected  thereby.  In  the  same  mailnef  as  a  private  person.  In 
aueh  a  case  the  snmnions  iiitist  be  served  npon  the  attotney- 
general.  Who  mast  appefti^  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  ai'e  Itiade  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  othef  matters  freqtiti'ea  to  be  ^et  forth  by  the  code  of 
eivil  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  tlie  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.  Upon  failure  to  state  sucn  facts  the  com-, 
plaint  shall  be  di^BlSsed  as  to  the  people  of  tne  state  of  New 
aorh. 

Bee  If  4»2,  1906.  snte.    AinM  L.  1018,  eh:  tTS.  In  fifftet  ^pt.  1,  ItlS* 

I  15^.  td.)  ^li^re  A^inhdanU  eiaiiA  in  seTerait^. 

In  an  Hction  tb  I'ecovet-  dowet.  in  a  distinct  parcel  of  refel 
pi'operty  Of  Which  the  plaihtifiTs  tiusbaud  died  seized,  or  in  «lll 
the  real  prot>erty  Which  ue  aliened  by  one  coilveyance,  all  the 
persohs  in  possession  of,  of  cla lining  title  to,  the  property,  or 
any  part  thereof^  may  be  made  defendants,  although  they 
possess  or  claim  title  to  ditferent  portions  thereof  in  severalty. 

f  1600w  Danaffen  ina|r  be  recovered  i  k#w  eatlmatedi 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
in  the  same  action^  damages  for  withholding  her  dower,  to  the 
amount  of  one-thir^  of  the  anmial  value  of  the  mesne  profits  of 
the  property,  with  mterest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  anjr  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  aefeudant}  and  ih  each  Ckse,  to  the  time  of 
the  trial,  or  application  l^or  ludgmeut,  as  the  case  may  be;  but 
not  exceeding  tut  Tears  m  the  whole.  The  damages  shall  not 
Include  any  thing  for  the  use  of  permanent  improvements,  made 
aftet  the  death  of  the  husband. 

1  B.  &  742.  fi  ID,  to  and  2X  (1  fidm.  C94). 

i  leoi.  Id»|  in  ae<ton  avalnst  alienee  of  hasbaad. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
UMt  fe^tioHf  aha  may  alsa  ra^over*  in  the  same  action^  damages 
lor  withholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  adtioa;  but  they  shall  not  include  any  thing  for  the 
use  of  peraiatieiit  Improvements,  made  since  the  property  was 
aliened  by  her  huabhnd.  In  all  other  respects,  the  same  must 
be  csompiited  as  prescribed  in  the  last  section* 
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i  ie02.  Id.)  where  aeTeral  pAroels,  ete. 

The  last  two  sectione  do  not  anthoriae  the  recoTery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  witfaholding 
dower,  in  any  portion  of  the  property  not  occapied  or  claimed 
by   him. 

See  II  1598  and  1699.  ante. 

f  1603.  Id.)  affalnst  belrs,  ete.,  aliening  laad. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
agalnsc  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
nut  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  other wiae 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recoTered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  8.  743.  I  22  (1  Bdm.  694). 

i  1004.  Action  barred  by  aeiilvnment  of  doipver* 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower.  In 
satisfaction  of  her  claim  upon  the  property  in  question,  barn  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  I  23. 

S  1006.  C^ollnalire  reeovery  not  to  prejadiee  infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant*  by  the  default  or  collusion  of  bis  guardian^ 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  cornea 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,  i  24,  am'd. 

f  1606.  Complaint. 

The  complaint,  in  an  action  for  dower,  mtwt  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  piaintiflTs  husband. 

2  B.  S.  304.  S  10  (2  Edm.  313).  am'd.     See  S  1499,  ante. 

S  160T.  Interlocntory  Jadannent  for  admeaanrenaent. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designated  In 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  commissioners  for  that  purpose. 

Baaed  on  2  R.  S.  311,  f  55;  Id.  449  (2  Bdm.  320,  611). 

f    1608.    Oatb    of   eommlaaionera,    eto«}    remoTmli    fllliaip 

Tacnncy. 

Each  of  the  commissioners,  or  the  referee,  as  the  caae  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with 
the  olerk,  before  a  commissionor  or  a  referee  enters  upon  tbe 
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execution  of  hia  duties.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
UAeSy  resits,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  his 
place. 

2  B.  a.  489,  If  11  and  IS  (2  Bdm.  612),  am*d.     See  |  1550.  ante. 

1  l^OO.  "Dml^Wp  how  «dmeaa«ved. 

The  referee  or  the  commissioners  must  execute  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  beet  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  wliich  dower  is  to  be  admeasured,  designating  the  part 
so  laid  off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  maldng  the  admeasurement,  thoy  must  take  into  con* 
sideration  any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff*s  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  Improve^ 
ments,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  It  Is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  ot  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  a.  a.  489.  I  IS,  an  am'd  by  L.  18(19,  ch.  433,  {  1. 
f  ICIO.  Report  thereupon. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
most  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  i  13,  am'd  by  L.  1869,  ch.  433.  f  2. 

I  1611.  Sett  Ins  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id.,  s  le.  amM. 

I  1612.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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under  tl^e  direotipn  of  tbe  court:  and  the  amount  thereof  nrnst 
be  paid  by  tbe  plaintiff,  and  allowed  to  her,  'upon  the  taxatioB 
of  ner  pojjtJS?. 

^ubdtltuteU  for  Id.,  t  2^,    ^ee  |  ;&55,  luit^ 

{  1G13.  Final  Jndmient. 

Upon  tbe  report  being  confirmed  by  the  coavt,  flniil  judgment 
must  be  rendered.  If  the  refevee  or  eowmieaionevs  \hlvq  admeas- 
ured and  laid  off  to  tbe  plaintiff  a  distinct  parcel  of  tbe  propertj. 
the  judgment  must  award  to  her,  during  her  natural  life*  tbe  pos- 
session, of  that  parcel,  describing  iU  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  cbarges,  accruing  tbereupoo 
^fter  she  takes  possession.  If  the  referee  or  the  commiissionen 
report,  that  it  is  not  practicable,  or  tbatt  in  bis  or  their  opiuioo. 
\t  is  not  for  the  best  mteresta  of  all  (he  parties  coneernod,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  valuo  of  the  real 
prqpertyy  as  ascertained  by  a  reference  or  otherwise,  be  paid  tQ 
the  plamtiff,  annually  or  oftener,  as  directed  in  the  jadgm«Dt 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paidi  be  and  remain  a  charge  upon  tiie  prop* 
erty,  during  her  natural  life.  The  final  judgment  may  aba 
award  damages  for  the  withholding  of  dower. 

See  2  H.  S.  480,  {  18,  auU  U  18G9,  dx.  133,  I  3  (7  mm.  449). 
I   1614.  Plalatm  max  recover  nam  awarded »  oof«rt  mar 
modify  Jadgrment, 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  whicb^  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  uapaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  mstalments,  due  and  to  become 
duo,  out  of  the  proceeds  of  the  sale.  Such  an  action  mnat  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  apiioar  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  mayi  by  an  order*  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  1809,  ch.  433,  |  3. 

I  1015.  Jpnlor  ineaiabraaeerai  not  alfected  by  admeaaave" 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiff's  right  of  dower,  attaches,  during  the  life  of  the  plain- 
tiff, to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  f  2,  am'd  by  L.  1874,  ch.  238  (9  Bdm.  880). 

8  lOlG,  Appeal  not  to  atny  execnflon.  If  nndertalcla^  Is 
srlven* 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
pos.session  of  the  part  aduieasunMl  and  laid  off  to  her,  does  not 
stay  the  oxe<'ution  thorcof,  unless  the  court,  pr  a  judge  thereof, 
grants  nn  ordtT  (lirecting  .such  n  stay.  Sucn  an  order  shall  not 
be  granted,   if  an  undertaking  is  given  on  the-^art  of  the  re- 
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spQii^eot*  w|th  one  or  more  sureties,  approved  by  the  court,  ot 
a  judge  thereof,  to  the  e£fect  that,  if  the  judgmeut  ai>i)ealed  from 
is  reversed  or  modified,  and  restitntiou  la  awarded,  she  will  pny, 
to  the  person  entitled  theretp,  the  value  ot  the  use  and  occupa- 
tion of  tl)e  part  so  admeasured  and  laid  off  to  her,  or  of  the 
portion,  restjtiitlon  of  whie^  is  awnrded,  during  the  time  she 
holds  possession  thereof,  b^  yirtue  of  the  judgment. 
U  ISfi^,  di.  439.  M  (7  Bdm.  '^)t   ^e  S«  ;331,  ;3G9, 

I  1II17.  Plalstlff  mar  ^•naaiit  to  r*e*l-v*  m.  nosp  sqim. 

In  an  action  for  dower,  the  plaintiff  may,  at  n-ny  time  l>ofo!re 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  ni  nppearipg  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  ht  any  time  before  the  commencement  of  the  trlnl» 
fil«?  with  the  I'lork,  a  consent  to  accept  a  grosu  sum,  iu  full  satis- 
faction and  discharge  of  her  Hght  of  dower  in  the  real  property 
described  in  the  complaint.  Buch  a  consent  must  be  in  writing, 
and  ackuowledged  or  proved,  and  certified,  in  like  manner  os  a 
deed  to  lie  recorded.  A  cop^  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  a() verse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

U  187Q,  ci».  717,  f  1  (7  B4W.  771).  iin'd, 

I  mis.  Defendant  may  consent  to  par  it  I  proeeedlnora 
tMerenp^n, 

At  aay  time  after  a  consent  is  fiM.  as  prescribed  in  the  last 
section,  and  before  au  interlocutory  judgment  is  rendered,  ony 
defondaat  may  apply  to  the  oourt,  upon  potice,  for  an  order 
granting  him  leave  to  pay  auoh  a  gro^s  sum.    To^r-eupon  the 


eoart  may.  In  its  discretion,  and  upon  such  tenps  as  juotice  re- 
qviies,  aaccrtain  the  Talue  of  tho  plaint if¥*8  right  of  dower  iu  the 
property,  by  a  rofo»e»ce  or  otherwise,  anC  piake  an  opdc?,  direct- 


ing payment,  b.-  the  applicant,  of  the  sum  co  f^eertaiqed,  within 
a  time  fixed  by  the  order.  UQt  es^ceeding  sixt;^  davs  after  service 
of  a  posy  tbepeofi  and  direcfi^er  the  execution  by  the  pUintifF 
of  a  release  of  be»  right  of  dower,  upon  receipt  of  the  money. 
Obedietiep  to  the  order  piaj  be  enforced,  either  by  punishmv^nt 
for  contempt,  or  by  striking  ovft  the  pleading  of  the  emending 
nnrtv.  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  X^%B.  Intrrlorvtprx  Judirinont  for  Wlf. 

Where  the  plaintiffs  oonsept  has  beei)  filed,  as  prescribed  in 
tb'%  -last  section  but  one,  and  she  is  entitled  to  an  loterlocut>ry 
jiiflginoTit  in  the  action,  tpo  coqrt  mustt  upon  the  application  of 
oil  her  party,  ascertain,  by  reference  pr  otherwise,  whether  a  dis- 
tinot  parcel  of  the  property  can  be  admeasured  and  lail  oif  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  lo  the 
Interests  of  the  parties.  If  it  appears  to  the  court,  tpnt  a  distinct 
fiarcel  cannot  bo  so  admes^Mired  and  laid  off,  the  interlocutory 
judgment  ninst,  except  in  the  case  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
desigaate4  tnereiq;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  iq  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  o'  A  nptlce  of  the  pendency  of  the  action,  as  prescribed  ia 
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article  ninth  of  this  title,  be  barred  of  and  from  any  righU  title, 
or  interest  in  or  to  the  proi^erty  sold. 

L.  1870,  ch.  717,  H  1  and  3,  amU 

i  162BO.  Id.  I  dlr^'etlnff  a  part  to  be  laid  off. 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof ^  consists  of  one  or  more  vacant  or  uniiiK 
proved  lots,  the  plaintifiTs  consent  may  contain  a  stipulation  to 
talce  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  Kross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  eomniia- 
siouers  be  appointed  to  admeasure  and  la^*  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  he 
paid  to  her  out  of  tne  proceeds  thereof,  as  prescribed  in  the  nf*xt 
three  sections.  The  pTaintifTs  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  proscribed  in  this  sectioo.  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasurins 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiCTs  right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 
Id.,  I  6. 

i  1621.   [Am'd,   1914.1      Liens  to  be   ascertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  <rf 
the   property,    the   court   must   direct   a   reference   to   ascertaia 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.     But  the  court  may  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  seardi, 
certified  by  the  clerk,  or  by  the  clerk  and  register  aa  the  case 
requires,  of  the  county   where  the  property  is  situated:   and  it  I 
appears  therefrom,  and  by  the  affidavits,  if  any,  produced  there-  , 
with,  that  th(*re  is  no  such  outstanding  lien.     Except  as  other- 
wise expressly   prescribed   in   this   article,   the  proceedings  upon  | 
and  subsequent  to  the  reference  must  be  the  same,  as  prescribed  ^ 
in   article   second    of  this   title,   where   a   reference   is   made  as  j 
prescribed  in  section  1561  of  this  act.  i 

Id.,^  S  2,  am*d  by  L.  1874.  ch.  258  (9  Bdm.  880).  Am'd  hj  L.  1914. 
cb.  348,  in  effect  Sept.   1,  1914. 

I  1622.  Id. I  payment  of|  or  sale  subject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  Hen;  and,  in  the  latter  case,  that  the  officer  making  the  ^ 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

Id.,  {  4. 

I  1628.   Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  mast 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or.  If  tbe 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  sonii 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur* 
suant  to  the  interlocutory  judgment;  the  purpose  for  which  each 
payment  was  made;  the  amount  and  items  of  Jiis  fees  and  ex- 
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penaes;  and  the  net  amount  of  the  proceeds^  after  Redacting  the 
payments. 

L.  1870.  ch.  717.  I  5. 


I  ieS4.  Flsai  Judsflient  tliereoBi; 

Upon  oonfinning  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintijETs  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of.  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  I  6,  am'd. 

I  KI26,  Certain  proTisloas  of  article  sc«oad  made  ap* 
pllcable.  • 

The  proTisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tbe  distribution,  iuTest- 
ment,  and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
d^Mbution  of  the  proceeds  of  a  sale,  as  prescribed  Ib  the  last 
section. 

8m  H  1880-1588,  auto.  ^^ 
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article:  fourth. 

Action  to  foreclose  a  mortgage. 

Sec.  1026.  Fipal  Judsnnent;  \vbat  to  contain. 

1<I27.  ^erfidii  UAble  tot  ttMrtea^e  debt  mkf  M  mU^  tftftM*Bl»  Mfe.; 
when  ueople  of  vtate  mat  b^  made  a  party. 


ld2S.  Other  actions  for  mortgage  debt,   when  prpblblted. 
1629.  Coiilplatnt  tb  static  \rhi<tliet  kucU  action  brtfdght. 
10.30.  If  JUdgiuent  rendered  tben^in,  &zM>dtldn  mtut  be 


1(181.  Notice  of  pendency  of  action  to  be  lUM. 

1032-  Effect  of  cunveyauce  upon  Mle. 

IMS.  pi«poslttoh  of   Siu-plus.    . 

1084.  When  rotnMftlnt  tp  be  dismlaaed  dn  pAyMt^nt  ^  sdm  da«, 

1635.  PaymMt  aft^r  Judgment;  wh^h  t^rdcMdidga  lb  M  ttajnuL 

1036.  When  part  only  of  tbo  phipertf  to  ta  add. 

1037.  When  the  whole  propertj  may  be  loid. 

I   1620.  Final  Jnilffmenti  wbat  to  contain. 

In  an  nc*tion  to  foreclose  a  mortgage  upon  real  property.  If  the 
t.lintifr  bPCotlies  entitled  tb  filial  jiiugmefal,  it  rfilist  direct  the 
»»ale  of  tlie  property  mortgaged,  or  of  guch  part  thereof  fl6  id 
sufficient  to  disrbari$e  the  iilnrtgage  debt,  the  espetises  Of  tke 
8ale«  and  the  costs  of  Die  action. 
S  R.  S.  101.  I  151   (2  Bdtn.   IM)^ 

i  1027.  rAm'd,^180i»»  19084  19tl|  1^1%  leiOi}  P»r«on  UaM« 
i6t  nttfrtftaire  debt  niay  be  made  defeildantt  etc.f  wftitts 
people  of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintifif  tbt  the  t><lymefat  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  {)roperty,  and  the  application  of  the  proceeds, 
pursuant   to    the   directions   contained    therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  hare  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  appear 
in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure  detailed 
facts  showing  the  particular  nature  of  the  interest  in  or  the 
lien  on  the  said  real  property  of  the  people  of  the  state  of  New 
York,  and  the  rea.son  for  making  the  people  a  party  'defendant. 
Upon  failure  to  state  such  facts,  the  complaint  shall  be  dis- 
missed as  to  the  people  of  the  state  of  New  York.  The  com- 
misHioners  of  the  land  office,  whenever  they  deem  it  for  the 
best  interests  of  the  state  may  order  the  treasurer,  on  the  war- 
rant of  the  comptroller,  to  pay  off  and  cancel  any  mortgage,  or 
encumbrance  or  any  amount  due  thereon  existing  on  any  lands 
belonging  to  the  state,  or  in  which  the  state  has  an  interest, 
to  perfect  in  the  state  a  title  to  any  auch  lands  or  to  protect 
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the  Btatb*6  liitereftth  therein.  And  the  t)la!iitiff  shdll  not  be 
entitled  to  costB  in  an  ttctidtl  whei'eifa  the  people  <Jf  the  state 
are  made  a  patty  defendant,  ntilesri  the  commissioners  of  the 
land  office,  after  a  full  tresetltation  of  the  facts  to  them,  shall 
have  determined  before  the  action  of  foreclosure  Is  btonght 
araiast  the  state  that  the  interests  of  the  state  did  not  warrant 
their  making  an  order  for  the  payment  or  cancellation  df  said 
mortgage,  or  encumbrance,  or  any  amount  dile  'thereoh;  or 
unless  the  commissioners  of  the  land  office  shall  have  failed  to 
make  sucH  detertoiaation  trithki  Hire^  months  aftef*  stich  full 
presentation  of  fapts  shall  jiave  beea  made  to  them  by  verified 
statement  in  writing  and  duly  filed  with  the  secretary  of  said 
commissioners  at  his  office  in  the  city  of  Albany,  nor  unless  a 
certified  copF  of  the  referee's  or  sheriff's  report  of  sale  filed  in 
the  action  sh^ll  nave  first  been  duly  served  Upon  the  attorney- 
general;  nor  in  any  event  shall  an.  additional  allowance  under 
sc^ctions  three  thousand  two  hundred  fifty-two  or  tht'^e  thousand 
two  hundred  fifty-three  of  this  act  be  made  to  the  plaintiff,  in  an 
action  wherein  the  people  of  the  state  of  New  York  is  made  a 
party  defendant. 
Snbd.  Bm'd  by  U  1918,  du  331,  in  effect  Sept.  1,  i;916. 

3.  In  ail  cases  whei-e,  ptior  to  September  first,  nineteen  hundred 
ttnd  eight,  the  attorney-general  shall  luiYe  appeared  in  behalf  of 
the  people  bf  this  state,  in  an  action  for  the  foreclosure  of  a 
mortgage,  such  appeat-ance  fehall  be  as  valid  and  effectual  as  • 
though  chapter'  two  hundred  knd  eighty-four  of  the  laws  of  nine- 
teen hbndred  and  eight  hdd  been  In  force  at  the  time  ot  such 
fljipearatice,  whether  such  actions  were  pending  or  concluded 
t^hen  such  chaptet  took  effect,  anjrthing  in  such  chapter  to  the 
contrary  notwithstahdihg,  provided,  however,  that  nothing  herein 
contained  shall  affect  the  right  or  title  of  any  pel-son  claiming 
such  real  property  under  letters  patent  issued  by  the  people  of 
tbt"  fetate,  fbi*  a  VdluUbfe  ednsideratf^h  before  this  act  ahall  take 
effect. 

.  Td.,  II  1K2  and  iHi,  And  Co,  Proe..  part  of  |  167<     L.  1899,  ch.  538;  L. 
1906.  HA.  M4;  L.  1911,  ch.  25;  U  1912;  Oh.  388,  In  effect  Sept   1.  1912. 

I   lo^ft.    Otilttr    aeH4»iiil    f«i^    MbHirAI^    Aehti    wHeit    prd«- 
aUbitett^ 

While  an  actioh  tn  foreclose  a  mortgage  tifodU  real  pho^erty  ijsi 
pending  or  after  final  judgment  for  the  pUtintlff  therein^  Uo  othet* 
aetidn  shall  be  commenced  or  maintained,  to  recover  any  pai^ 
of  the  mortgage  debt,  without  leave  of  the  court  in  Which  the 
former  action  waa  brought. 
Id)^   I  15B. 

f  10B9.  C^Aplalat  to  tkimtm  ^hetlie*  siioli  aetloii  btN»c«lli. 

llie  complaint)  in  ah  action  td  foreclose  a  mortgat^e  upon  i-eal 
property4  must  atate^  whether  any  uther  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  !f  so,  whether 
dor  oart  thereof  has  been  collected. 

Td.,  I  155. 


i  I684fo.lf  J««0nioatt  ranaov^a  tlitereltt«  ofteevHoil  Miittt  be 
retiirji««* 

Where  final  Judgment  for  the  plaintiff  has  ibeen  teUdeted»  in 
an  action  to  recover  any  part  o£  the  mortgage  debt,  an  action 
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shall  not  be  commenced  or  maintained  to  foreckwe  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  baa 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  be  resides,  if  he  resides  within  the  8tate,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  jndc- 
ment-roll  is  filed;  and  has  been  returned  wholly  or  part& 
unsatisfied. 
2  R.  S.  191,  i  156.    Bee  |  1432. 

1  1681*  Notice  of  pendeney  of  aetloa  to  be  flled* 

The  plaintiff  must,  at  least  twenty  days  before  a  final  Judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  ofllce  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act: 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 
Co.  Proe.,  ptrt  of  I  182.    See  Bale  60. 

i  1682.  Effect  of  conTTeyaace  upon  sAle. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  onlv,  that  would  nave  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.  S.  191,  I  158. 

t  1638.  [Am'd,  1908.  1016.]    Disposition  of  siirplvsi  duties 
of  olllcer  makinff  «aie. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pay* 
ing  the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt 
and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the 
use  of  the  person  or  persons  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may 
if  an  application  therefor  is  pending,  direct  it  to  be  invested 
at  interest,  for  the  benefit  of  the  person  or  persons  entitled 
thereto,  to  be  naid  upon  the  direction  of  the  court.  Within 
thirty  days  after  completing  the  sale,  and  ezecnting  the  proper 
conveyance  to  the  purchaser,  unless  such  time  be  extended  by 
an  order  of 'the  court  entered  in  the  oflSce  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  .proceeds  of 
the  sale,  accompanied  by  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made. 

Where  real  property,  or  an  interest  in  real  property,  liable 
to  be  disposed  of  as  prescribed  in  article  third  of  title  four  of 
chapter  eighteen  of  this  act,  is  sold  in  an  action  or  special 
proceeding,  or  otherwise,  to  satisfy  a  mortgage  or  other  lien 
thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money  mast  be  paid  into  the  surrogate's  court  having 
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jariadiction  to  issae  letters  testamentary  or  of  administration 
upon  the  estate  of  the  decedent,  in  the  following  cases: 

1.  Where  eighteen  months  have  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administration  were  first  issued. 
.  2.  Where  a  proceeding  for  a  judicial  settlement  of  the  ac- 
counts of  such  executor  or  administrator  has  been  commenced 
within  eighteen  months  from  the  date  of  the  issue  of  such 
letters  and  is  still  pending. 

3.  Where  no  such  letters  haTe  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  l)y  an  order  of  the  surrogate's  court,  to  be  accounted  for 
by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  may  be  entered  directing  distribution  to  the 
persons  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administration  were  first  issued 
upon  the  estate  of  the  decedent,  or,  in  case  no  such  letters  have 
been  issued,  and  two  years  have  elapsed  since  the  death  of  the 
decedent. 

Id.,  last  claoM  of  |i  169,  160.-  Am*d  by  L.  1908,  ch.  294;  L.  191S,  du 
648,  in  effect  May  14,  1916. 

I  1684.  "Wliea  eomplalBt  to  bo  dismissed  on  payment  of 
■nm  dne. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 

Sroperty,   upon  which  a  portion  of  the  principal  or  interest  is 
ue,  and  another  portion  of  either  is  to  become  due,  the  complaint 
most  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  paying:  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 
Id.,  f  161. 

f  1686.  PnTmont  after  Jadymentf  wlien  proeeedlnffs  to 
be  atared. 

In  a  case  specified  in  the  last  section,  If,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 
a  s.  a.  191,  I  162. 

f  1680.  "Wbon  part  onlr  of  tbe  property  to  be  sold. 

Where  the  mortgage  debt  Is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  tbe  property  be  sold,  in  the  first  place, 
than  IS  suflBcient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 
Id.,  ptrt  of  If  168  ind  ie4,  conMUdated. 
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I  mat.  Wlieii  th^  t^hole  i^roik^i'ty  Mhf  be  sttld. 

If,  in  a  case  specified  in  the  l^st  three  Bectioos,  it  appears  tliat 
the  mortgaged  property  is  so  circumstancedt  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judf^ment 
must  direct,  that  the  whole  l;>r6perty  oe  sola;  that  the  proceeds 
.of  the  sale,  after  deauctinK  the  costs  oc  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  die 
whole  sum  secured  by  the  mort^agei  with  silch  a  rebate  of  inter- 
est, as  justice  requires)  or  be  first  applied  to  tue  payment  of  the 
sum  due,  and  the  balance,  or  so  n^ucb  thereof  as  is  necessar^r, 
be  invested  d.t  interest,  for  the  benefit  of  the  plaintin.  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  Interest 
becomes  due. 

Id.,  if  lis  abd  iae.  ftm'4.  „     , 
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Action  to  compel  lAe  determination  of  a  elairn  to  reai  pmp$rt$k 

Bee.  168S.  Who  mar  maiataln  actloo. 

1639.  Gomplatnt. 

164U.  f^oeeenlopi  wbeo  defendant  denies  plaintiff's  Utls. 

1641.  Id.;    when   he  pleads  Utle, 

164ft.  ^TocecNUUgs  ibe  saine  ad  ih  e|«etm«bti 

}648.  ProceedlQgs  whftn  defeudajlt  claims  in  re?er«iQn  or  remalndaiw 
§44.  Judgment  awarding  derendant  possession,  etc. 
1646.  aiidgitient  tot  plaintiff. 

1646.  Bffe<<t  of  iQdgment^         ,  , 

1647.  Action  to  determine  widow's  dowers 

1648.  PfMieediSgg,  if  piiilntltt  adifalts  defendaht's  dalitt. 

1640.  la.;   wben  flefebdant's   dalm  is  denied. 
1650.  This  article  applies  to  corporations. 

I  teas,  (Am'll,    1691,    1004,    1910.1     Wlio    mar    malatala 
action. 

Where  a  person  has  been,  or  tie  and  those  whose  estates  he  has, 

have  been  for  one  year  in  possession  of  real  proper^,  or  of  any 

nndivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 

term  of  years  not  less  than   ten,  he  may  maintain  an  Action 

against  any   other  person  to  compel  the  determination  of  any 

claim  adverse  to  that  of  the  plaintiff  which  the  defendant  maliea^ 

or  which  it  appears  fronf  the  public  records,  or  from  the  aliefa* 

tiona  of  the  complaint,  the  defendant  ftiight  make  to  any  estate 

in  that  property  in  fee-,  or  for  life)  or  for  a  term  of  years  not 

less  than  ten,  in  possession)  rerersion  or  remainder,  or  to  any 

inttoest  In  that  prop^ity*  ineluding  any  claim  in  the  natare  of  an 

easement  therein,  whether  appurtenant  to  any  other  estate  ot 

lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 

said  property,   of  the  amount  of  ralu*  of  not  less  than  two 

hundred'  and  fifty  dollars.    But  this  section  does  not  apply  to  a 

claim  for  dower. 

U  1S91,  elk  S16|  L.  1904)  (^  5S6;  I^  1010,  elb  208.    ta  etfsd  Miiir  2|  1010. 

t  lH^.  lAtt'di,  IMI,  1904,  lOlO.)     CAitttilaiiii. 

the  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintlfTs  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  ^or  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  soufce  from  or  ineans  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  properly,  at  the  commencement  of  the  action  was, 
and,  fot  the  otie  ye&t  next  preceding,  has  been  ih  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  ne  derires 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  Ot  as  tehant  in 
common  with  others.  ^^ 
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3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id.,  t  2,  am*d.  See  Go.  Proc..  |  44d:  U  1891,  ch.  210;  L.  1904.  ch.  SM; 
L.  1910,  ch.  203.     In  effect  May  2,  1910. 

1  1040.  Proeeedlngrs    wltea    defeadani    de«les    plalBtMTs 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 

2  B.  8.  812,  I  7,  am'd  by  L.  1856,  di.  611. 

I  1641.  tAm'dy  1891.1     Id.;  wlien  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  tiiat 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  or 
more  of  said  demands. 

U  1891,  oh.  210. 
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S  1042.  [Am'd,  1891.]  ProeeedlriTB  the  same  as  In  eject- 
ment. 

Where  an  issae  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  ofl 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title;, 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saiu  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
U  1891,  eh.  210. 

1  1648.  ProeeediBffs  wlien  defendant  elalnui  In  reTerslon 
or  renftalnder. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  yirtue  of  an  estate  in  remainder  or  reyersion, 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  yerdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issiied  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 

2  B.  8.  814,  315,  |i  13  and  16  (2  Edm.  323),  am'd  by  L.  1855,  cb.  511. 

I  1644.  Jadarment    aivardlnff   defendant   possession^   ete« 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
a  B.  8.  814,  815,  i  15»  am'd  aa  an  page  433. 

I  1646.   tAm'dy  1891,  1010.1     Jadarment  for  plalatllC 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  th€ 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titles 

401 


d  by  Google 


I  1046  REAL  PROPERTT.  •.  U,  t.  1,  a.  S 

tM*  forever  barred  from  All  claim  to  any  estato  of  inheritance,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incumbrance  specified  In 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incui|i> 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  In  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  efther  party, 
unless  it  be  taken  upon  a  default  In  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
ooBts  unless  awarded  by  the  eonrt  when  sach  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  hinds  adverse  to 
the  claim  of  the  plain ti£f  in  said  action. 
L.  1881,  oh.  aiO ;  L.  1810,  ch.  808.     la  effect  May  2,  1010. 

I  1646.  [Am'd,  1861.]     BCeet  pf  JoAsment* 

A  final  judgment  !n  favor  of  either  party,  in  an  fiction  brought 
as  prescribed  in  this  article,  is  epnclusiye  agaiQst  the  pther  party, 
as  to  th^  title  established  in  the  action;  and  filso  against  every 
person  claiming  fromi  through,  or  urtder  that  party,  by  title  aecro- 
ing  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  hf  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  4iscretion  ip  the 
interest  of  jqatice,  grant  a  new  trial  upop  ^n  applipatiqp  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitufil  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  In  execution  upon 
conviction  of  a  criminal  offence  for  a  terpi  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  hjs  dis- 
ability is  terminated,  to  apply  for  and  obtain  p.  new  tnal  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  nave 
the  same  right  within  one  year  after  the  death  of  sai<|  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  Qf  a«  actiop,  brought  as  prescribed  iq  tUi«  article,  the 
record  of  th*J  evidence  given  upon  the  previous  trial,  may  be 
a^'nin  offered  to  the  court  by  either  party,  an^  may  b^  received 
jn  evidence,  in  case  the  same  evidence  cannot  be  agiiip  procured- 
Th0  courts  may  mai^e  such  rules  an^l  orders  as  tq  prftaefviof  H^ 
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T^OW^  of  f^  e^d9j)(^  ^^v^B.iu  3uch  actions  aad  p^rp^tufLting 
Ui^  proQfs  produced  tbereiq,  either  with  or  without  the  awarding 
of  apy  Qtiie^  relief  to  t}ie  party  whose  proofs  are  so  perpetuated, 
as  shall  be  necessary  Qf  proper,  apd  mf^y  embrace  such  directions 
ip  the  .ipdgment 
L.  1801.  cb.  no. 

I  1647.  [Am'd,  1891.]   ActIo||  ^q  determine  wMovn^s  devrer. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  proyisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 
L.  1801,  ch.  210. 

I  ie4tf.  PrtNseedlnariiy  If  plalntur  admits  defendant's  elalm. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

I  1649.  Id.;  -vrlien  defendant's  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri<?ht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  conapel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  sabsequent  to  the  answer. 
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8  1660.  [Am'd,  1891.]   Tbls  article  appllea  to 

An  action  may  be  maintained,  as  prescribed  in  this  article^  Ij 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  succeasor  of  aay 
such  corporation  or  association. 

U  1891,  eta.  SIO. 
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ARTIOUB  SIXTH. 

Adionfor  vxuU* 

$m,  1«1.  Who  llftUe  to  actkMn  for  waste. 

ion.  Actloa  by  beir,  6erime,  or  grantor  of  roforsfam. 
16B8.  Id.;  tf  ward  agaloat  guardian. 

1664.  M.;  Uj  grantee  of  real  nropertj,  aoM  vnder  axacntlon. 
1666.  Jodgment  In  action  agalnat  tenant  of  partlcolar  eauta. 

1666.  Action  agalnat  joint  tenant  or  tenant  in  common. 

1667.  Id.;  intertocntory  judgment  for  i>artltlon. 

1668.  Id.;  damegea  to  be  dedacted  from  defendant'a  ahaie. 
1660.  View;  wben  not  nacaaaaij;  whan  and  how  r  ^ 


$  1661.  "Wlio  liable  to  aetlon  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  cartesy*  In 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
sc  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

SB.8.  884,S|1«»18(2  Bdn.  844>. 

I  16B&  Aetioa  by  belr,  devtseey  or  vraator  of  reTerstoa« 

An  heir  or  derisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.    The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 
Id.,  f  4,  am'd. 

I  1608«  Id.  I  by  ward  ai^nst  grvArdiaa. 

Bach  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
shiiK  for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  f  1. 

I  IMM.  Id«f  by  SMuatee  of  real  property  sold  vnder  eze- 
eatloa. 

Where  real  property  Is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  I  SD. 


I  16S5.  Jndwent  in  aetlott  asataat  teaaat  of  partlealar 
estate. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
sction  brought  as  prescribed  In  the  next  section,  the  final  Judg- 
ment must  award  to  him  treble  damages.  Where  the  action  Is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears.  In  like  manner,  that  the  injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  It  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
poasession  of  the  place  wasted. 
M.,  f  16^  as  BodUM  bj  Go.  Proe..  i  462.    See.  alao,  H  1090  and  lliO,  asla. 
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S  1066.  Action  asraiatt  J«ftAt  teastti  or  tenant  In  eommon. 

A  a  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  comoiou,  a^rtitmt  his  l^tebant,  who  commita  waste 
upon  tlie  real  property  Iield  In  ioint  tenancy  or  in  common.  If 
tlie  plaintiff  recovers  therein,  he  is  entitled,  at  his  eledtiotii  either 
to  a  final  judf^uient  for  treble  damages*  as  specified  in  the  litM 
section,  or  t5  have  partition  of  the  property^  aa  pr«scrib(Ai  In  the 
next  twd  sections. 

2  a.  S.  334,  81  3  una  11,  conaulidttted. 

I  1057.  Id.  I  interi«»cteto#r  |Q4l«r«i«nt  f«r  iMirtltion^ 

Where  the  plaintiff  elects  to  haye  partition,  as  prescribed  ip  the 
Uist  section,  if  the  plo:utIni^s,  verdict,  report,  6i*  decision,  du  iiot 
determitid  thi«  riebls  oMd  Interesls  of  the  serertil  partis  in  the 
proDCitjr  feo  held  in  joint  tenancy  or  In  comirion,  tfie  court  miwt 
nscei-tnin  them,  by  a  refei'onte  bi*  otll^rwlse.  If  it  api^ears  that 
there  are  petBonB,  Jibt  parties  to  khii  rtctioti,  wlio  mn^i  have  bi'en 
hindo  pnttieb  to  an  notion  fbr  the  Hartititttl  df  the  pi*operty,  thi?y 
must  be  bron^ht  ill  by  atipplementill  stimtnonsf  hnd^  if  ned^s^i^, 
supplemental  nlradiugs  must  be  made.  When  the  H|^hts  and 
interests  of  all  the  parties  are  MtiertHlBc^,  Hn  InteHoMftoIr  lodg- 
ment for  the  rartition  or  sale  of  the  prooerty  most  be  rendered, 
naa  the  fihb8^qtt^ht  proc(*edi«i*g  thWeotr  tifuW  W*  ttl*  aaine,  ha  io 
an  action  for  the  onrtition  of  the  propertyi  ezetpt  aa  otherwise 
prescribed  in  the  next  aeOtlon. 

M..  II  12.  IS  hmH  14.  htid  t**tt  bf  t  17}  e0oidll^««4  aM  mm*d. 

I  1068.  Id.  I  damaves  to  be  deducted  from  dofeMdanfs 
■hare. 

The  plaintiff  may  P\^f^  trt  fakp  fttmi  jhdjrHieht  t$t  t!l^  bJntle 
flnmagea  awarded  to  htm,  or  that,  th  m«tkit]|r  th«  partition,  ^r  in 
dlTldini?  the  proei^eds  of  n  «ftlei  no  tnueh  of  thl^  ahnr«  df  the  de- 
fendant In  the  rem  property^  or  tb^  firoM^^da  there<>f,  as  wiU  he 
sufficient  to  compensate  the  plaintiff  for  hts  ainffle  llattMtj?epi«  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  htu  to  the 
filfttnfflf;  Th<^  rmidhe  of  the  pif^ty  oi*  i»RN»edtf,  ti#C  MM  Off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  l>e  laid  off  er 
paid  to  the  persmis  entitled  tliereto^  according  to  their  reapeotive 
rights  and  interests* 

Id..  IS  16.  16i  and  last  islstM  of  |  t7»  am'd» 

I  1060.  View)  -when  not  neceiiiiaryi  wli^B  and  l&ow  made. 

In  an  action  for  waste,  it  is  not  necessary,  either  dmh  the 
execution  of  a  writ  of  inqniry,  or  upon  the  trial  of  an  issne  of 
fat*t,  that  the  jurr^  the  >«dfre^  or  tlie  referee,  akoiM  ti^iF  tb»  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  withealu 
jury,  the  referee  or  the  judge  may»  in  his  disOTetion,  Tiew  the 


erty.  Where  the  trial  is  by  a  referee,  or  by  the  court  withealu 
jury,  the  referee  or  the  judge  may»  in  his  disOTetion,  Tiew  the 
property,  and  dirpct  the  attorneys  for  the^ parties  to  attehd  ft-cCdro- 
Irgly.    In  any  o  her  case,  the  co'^rt  may,  in  its  dlflcr^tlon,  Jxi  aW*v 


direct  a  view  by  the  jury 
Mbstttotsd  tOB  iA^  part  ef  ||  S  and  19. 
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AMvmMM  iBvcirra. 

•m.  |«0IK  When   aetiMl  iBAy   be   broeght. 
1061.  Defendants  therein. 
1082.  Ffii»il  tndfrment. 
1088»  AppUcetion  ot  thU  artlde. 

1  lOGO.  'When  a««i»a  mar  be  brouffbt. 

An  action  for  a  littlftilnce  may  be  mftintained  In  any  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in 
toi!W,  Ininediftteiy  1t^foH»  this  act  taken  effect. 

2  B.  S.  832,  f  1  (2  Edm.  343).  and  Oo.  Proc..  |  404. 

i   lOOl.  Defem«l«lita  tkerein* 

A  peraou  hf  trhom  the  nuiannee  haa  been  erected,  and  a  person 
'0  whom  the  real  property  has  been  traaaf erred,  may  be  Joined  at 
defeodantft  In  auch  ad  action. 
Id..  I  i. 

A  fiual  judgment  in  favor  of  the  plnlTitiff^  may  awiird  hiM 
damages,  or  direct  the  removal  of  the  nufctante^  or  bothi 
Id.,  ff  7.  am'd  bj  Go.  Proc.,  |  4S4. 


I  10«8.  Atil»lllS«itt«»li  Of  tbtii  **tlttle» 

This  article  iloed  not  affect  ati  iLction,  wherein  the  complMtit 
detnanda  jtidgmeiit  tot  ft  atml  of  money  only. 
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ARTlOIflB  BIGHTH. 

Other  adiom  reUMng  to  realprcperty. 

Sea.  1064.  Certain  penons  liolding  over  deemed  tcespMwn.    Actton  egitart 
them. 
1066.  ReTersioDer,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  acalnat  hli  oo-tMiaat. 

1667.  Action   for  cutting,    etc..    trees. 

1668.  Id.;  when  treble  damage*  m»y  be  recOTeied. 
iti68.  Treble  damages  for  forcible  entry  or  detainer. 

S  1G04.  Certain  peraona  holdlnir  over  deeoied  treepAMiera. 
Action  airalniit  them. 

A  person  in  possession  of  real  property,  as  guardian  or  trastee 
for  an  infant,  or  having  an  estate  determinable  npon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  die  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him^  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profitSi  reoelTed  during 
the  wrongful  occupation. 

1  B.  8.  740,  i  7  (1  Bdm.  700). 

I  1<I6S«  He-versloner,  eto.9  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reverskm,  may 
maintain  an  action  founded  uoon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,   ff  8. 

I  1666.  Joint  tenant,  etc.,  may  nuiintain  action  a«alnjit 
his  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
just  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proportion,  or  against  his  executor  or  administrator. 

Bubetitnted   for  id.,  f  9. 

1  1667.  Action  for  cutting,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  dtyt 
village,  or  town,  as  the  case  may  be. 

2  R.  8.  888.  i  1  (2  Edm.  849),  am*d. 

I  1668.  Id.  I  vrben  treble  damagres  ntay  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintifF  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  Bfngf0 
damages  only. 


d  by  Google 


c.  14. 1. 1,  a.  8  REAL  PROPERTY.  §  1668 

1.  Where  the  Terdict,  report,  or  decisioii  finds  affirmatiTely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  belieye  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  hj  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  R.  8.  888»  li  2  and  8,  and  part  of  f  1. 

I  1069.  Treble  damavea  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forciole  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  i  4,  sm*d.   8«e  §  1184,  ante. 
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ARTICIiiO  HIWTII. 

PnmaiQiM  applioahle  to  t^Jo  or  more  of  the  aci|<^m  specified  i»  thh 

Sw.  1670.  Notice  of  pendoncf  of  action  lij  pUlntlff. 

1671.  Eflfoct  of  notices 

1672.  Notlco  to  be  recorded  and  lndMtt»d. 

1673.  i;otloe  of  pond(uic7  of  action  bw  defftnd^nt. 

1674.  When  and  how  uotlco  m«y  be  ciinceUed. 

1675.  When    nnd  how   court    may  co^ipel   dellTery  of  powfpfalnw   pf  pptl 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  effleei  to  pay  taiea.  «t«. 

1677.  Judirmeut  to  be  entered  in  county  wnero  real  piuperty  la  all aa tod. 
im,  kktle;    notice   of;    bow  coodoirted. 

}07B.  PurchuaLa  by  ceituln  QUlcers  prablbitod.    Penalty. 
680.  EteTCisIoner,  etc.,  may  bring  action  aUer  tenant^s  def^njt, 
1681.  Defendaiii,   liuw  prevented  fponi  committing  trmuM,  nuu 
1Q8S.  When  order  for  Airvey  may  ba  maila. 

1683.  Ooptepta  and  aerv^c?  of  oiUer. 

1684.  Authority  of   paity   under  order. 

1686.  Liability  of  purchaaer,   pending  an  action. 

1686.  Infant  may  maintain,  etc..  real  aotluu  tu  bla  avn  ii«!^e, 

1687.  Joinder  of  real  actions  wit||  others. 

1688.  Wben  special  proceedinf  to  recover  real  property  not  allowed. 

I  1670.  [Am'd,  1004.]  Notlee  of  pendency  of  action  by 
plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  5n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publicatiuu 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

bee  Co.  Proc.,  |  132;  see,  |  1681,  also.  |  1678,  post;  L.  1904.  cb.  61S.  ii. 
effect  Sept.   1,  1004. 

S   1071.    [AniM,  lOOS.]     Effect  «»f   notice. 

Where  a  notice  of  the  neiuleucy  of  an  action  may  b?  nied,  as 
prescribed  in  the  last  section,  the  per  Jeucy  of  the  action  la  cou- 
structive  notice,  from  the  time  of  eo  filing  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subse<)uently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  M 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  a  motion  made  as 
hereinafter  provided,  that  adequate  relief  can  be  secured  to  the 
plaintiff  bv  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undt^rtnking,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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the  court,  to  all  the  parties  to  tli^''aiH:lon  and  to  saoh  other  pdr- 
sona  as  the  eourt  maj  direcl.  If  the  court  on  the  hearing  of  the 
motion  shall  dec|4^  t]^at  adequate  relief  ctin  be  3ecure4  to  tl)e 
plaintiff  nncj  that  the  case  is  one  in  which  the  judgment  soui?ht 
to  be  enforced  against  the  veal  property  mentioned  In  said  notice 
of  pendency  of  action  may  be  seoared  by  the  depflsit  of  the  amount 
claimed  or  by  the  giving  of  an,  i};)4ertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  auifiacieiit  sureties  |or  the  payment  of 
any  amount  which  the  PortT  ming  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  pn>perty  may  recover  in  the  action,  and  will 
pay  the  judgment  aqught  to  b^  enforced  afl^ii^t  said  veal  property, 
in  the  eyent  that  a  Pual  judgment  shall  be  recovere4  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  aueh  other  terms,  if 
any,  as  the  epurt  shall  dem  equitable,  an  order  be  n^ade  can- 
oellin^  such  notice  of  record,  Tpe  sufp  require^  to  be  paid  into 
court  or  the  amount  of  the  Undertafcmg,  shall  be  at  least  the 
amoant  claimed  by  the  plaintiff  or  the  value  of  the  property 
£tfft^ted  by  the  nctlon  of  th«  interest  of  the  party  filipg  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  tne  court  may  direct  and  notice  of  not 
leM  thkm  two  daya  of  th«  juBtiacalion  af  the  eir^iea.  Upon  the 
depoait  of  the  sun^  required  into  court,  or  if  ap  undertaKlng  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
judge  thereof  and  the  compliance  with  such  other  terms  as  may 
have  been  imposed,  tl^^epurt  xaf{s  direct  t^at  the  notice  of  pen- 
dei|cy  of  action  be  cancelled  of  repord  py  a  particular  clerk  or  by 
an  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  ol 
the  record)  referring  to  ^h^  oFder.  Upless  the  order  is  entered 
in  the  sauie  plerk'^  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
deney  of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nov  any.  judgmept  which  may  be 
rendered  therein*,  shall  effect  t{ie  real  property  described  in  any 
notice  of  pendency  which  has  been  Cancelled  pursuant  to  the 
proTi'-inDR  rf  this  section. 

Oo.  Pkw^.I  13?*  h  VH^s  1J?»-  «t  JJp  litfect  Sept.  1.  1805. 

i  I07i-a.  [Added,  1916.]  l*ersoiis  bound  by  Jndarment  lit 
oflvfsils  setfimiu 

lu  an  aotipiu  or  profseeding  specified  in  articles  second,  third 

or  fourth  qf  this  tUle,   all   the  proceedings   and   the  judgment 

shall  bind,  in  addition  to  tbe  persons  who  are  bound  pursuant  to 
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the  provisions  of  section  sixteen  hundred  and  seTentjr,  all   per- 
sons who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such 
notice   and   also  all   persons   bom    between   the   filing   of    soch 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  sock 
action  who  would  have  been  bound  by  such  proceedings  if  bora 
after  such  judgment;  provided  the  court  may  in  its  discretion  at 
any  time  before  final  judgment  allow  any  such  person  to  inter- 
vene or  may  require  that  he  be  brought  in  as  party,  or  may 
make  such  other  order  or  provision  for  the  protection  or  recog- 
nition of  his  rights  as  justice  may  require  and  the  circumstances         i 
of  the  case  permit.     In  admitting  such  new  party  or  requiring         i 
such  new  party  to  be  brought  in  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the  answer  of  any         | 
other  defendant  or  defendants  stand  as  his  answer;  may  direct         i 
that  the  action  retain  its  place  on  the  calendar;  may  require  or 
dispense  with  the  appointment  of  guardian  ad  litem;  may  allow 
a  new  trial  or  any  re-hearing;  or  direct  that  all  or  any  part  of         i 
the  proceedings  stand   and   bind  such   new  party  or  make  or         ' 
impose  any  other  provision,  term  or  condition  that  to  the  court  j 

may  seem  proper. 
Added  by  L.  1916.  cb.  618,  in  effect'  Sept.  1,  1B16. 

i 
i  1672.   [Am'd,  1818.]    Notlee  to  be  recorded  aad  iaAcKed. 

Each  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  purpoee, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintilf.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  Ths 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county  treasury,   as  other  county  charges. 

L.   1864.   ch.   53,   ||   1   and  2    (6  Edm.  281).     Am'd  by  U   1918.   <!li.  68. 
In  effect  Sept.  1.  1913. 

I  1673.  Notice  of  pendency  of  Action  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  apon 
which  he  demands  an  affirmative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

C.  Proc.,  I  182,  to  p.rt.    8«  I  1670.  .ote.         ,,,,3,,,GoOgIe 
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I  1674.   CAm'd,    189S.]      Wken    snd    k€»w    nottee    mar    be 
eaacelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  ia  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  oflSce,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  mterest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
andertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
broueht  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
S8  411 
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flhall  be  giTen,  as  well  to  the  plaintiff  as  to  sadi  other  jndfpment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  canse,  hare  served  npon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  such 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in  which  was  recovered  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  ansatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the 
court  shall  provide  for  like  deposit  or  like  security,  as  the  case 
may  be,  for  the  benefit  of  the  judgment  creditor  giving  anch 
notice  before  the  cancellation  of  sach  notice  of  pendency  of  action. 

L.  1893,  «h.  604. 

1  1676.  "Wliett  Attd  kow  eowt  may  eompel  dellT«rr  off 
pOMiesslon  off  real  property  to  ptarokaeor. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  snch  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  B.  8.  101.  part  of  |  152  (2  Bdm.  109). 

I  lere.  Vpoa  sale  off  real  property*  ofleer  to  pay  tajcee. 
ete. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  oat  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
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become  absolute.    The  bqiub,  necesBary  to  make  those  payments 
and   redemptions,  are  deemed   expenses  of  the  sale,  within   the 
meaning  of  that  expression,  as  used  in  any  proTision  of  article 
second,  third  or  fourth  of  this  title. 
U  1870.  cb.  717,  i  2,  modified  and  am'd.    See  Rale  61. 

I   1677.  Judsment    to    be    entered    In    eonnty    -vrbere    real 
property  la  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 

an  action  specified  in  the  last  section,  is  situated  in  a  county, 

other  than  that  in  which  the  judgment  is  entered,  the  judgment 

must  be  also  entered  in  the  office  of  the  clerk  of  the  county 

wherein  the  property  is  situated,  -before  the  purchaser  can  be 

required  to  pay  the  purchase-money,  or  to  accept  a  deed.     The 

clerk   of  the  latter  county  must  enter  it  in  the  judgment-book 

kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 

clerk  with  whom  it  is  entered. 

ff  ie78.   [Aai'd,  1894,  1890,  1898,  1016,   1916.1     Salef  nottee 
•f  I  koir  eondneted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such  sale 
must  be  given  by  the  officer  making  it,  as  prescribed  in  section 
fourteen  hundred  and  thirty-four  of  this  act  for  the  sale  by  a 
sheriff  of  real  property,  by  virtue  of  an  execution,  unless  the 
property  is  situated  wholly  or  partly  in  a  city,  or  in  an  incor- 
porated village  of  the  first  class  in  which  a  daily,  semi-weekly 
or  tri- weekly  newspaper  is  published,  and,  in  that  case,  by  pub- 
lishing notice  of  the  sale  in  such  a  daily,  semi-weekly  or  tri- 
weekly paper,  at  least  twice  in  each  week  for  three  successive 
weeks,  or  in  a  weekly  paper  published  in  a  city  or  in  such  incor- 
porated village  of  the  first  class,  once  in  each  of  the  six  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  aaily  papers,  which,  if  the  property  be 
located  in  the  county  of  New  York,  shall  be  designated  for  that 
purpose  by  and  in  the  judgment  directing  such  sale.  If  the  officer 
appointed  to  make  such  sale  does  not  appear  at  the  time  and 
place  where  such  sale  has  been  advertised  to  take  place,  then 
in  that  case  the  attorney  for  the  plaintiff  may  postpone  or 
adjourn  such  sale,  not  to  exceed  four  weeks,  during  which  time 
such  attorney  may  make  application  to  the  court  to  have  another 
person  appointed  to  make  such  sale.  Notice  of  the  postponement 
of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any  part  thereof, 
is  to  be  sold  subject  to  the  right  of  dower,  charge  or  lien,  that 
fact  must  be  declared  at  the  time  of  the  sale.  If  the  property 
consists  of  two  or  more  distinct  buildings,  farms  or  lots  they 
shall  -be  sold  separately,  unless  otherwise  ordered  by  the  court; 
and  provided,  further,  that  where  two  or  more  buildings  are 
situated  on  the  same  city  lot,  they  be  sold  together. 

Allied  by  L.  1894,  ch.  2aS:  L.  1896,  ch.  152;  U  1898.  ch.  <^62:  L..1916, 
eh.  319;  Lw  1919,  ch.  589,  in  effect  Sept  1,  1916.  Digitized  by  LiOOQIC 
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S  1G78.   [Am'd,   1016.]     PurcbAsea   by  eertatn   ofleera  pro- 
hibited.    Penalty. 

A  commissioner  or  other  officer  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of  any  of  the  property 
S'ld;  except  that  a  guardian  may,  where  he  is  lawfully  author* 
ized  to  do  so,  purchase  for  the  benefit  or  in  behalf  of  his  ward. 
The  violation  of  this  section,  is  a  misdemeanor;  and  a  purchase 
made  contrary  to-  this  section,  is  void.  But  no  action  shall  be 
brought  for  or  in  respect  to  real  property  Ly  a  person  claimioc 
that  the  property  has  been  heretofore  sold  under  a  judgment  in 
an  action  directing  the  sale  wherein  there  were  infant  defendants 
for  whom  a  guardian  ad  litem  had  been  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  oo 
behalf  of  such  guardian  ad  litem,  commissioner  or  other  officer 
and  where  the  deed  to  the  premises  so  purchased  has  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action 
shaii  be  commenced  within  six  months  after  this  act  takes  effect. 
Am'd  by  L.  1916,  ch.  5S5,  in  effect  Sept.   1,  191C.  I 

1  1680.  Rever«ioner,  etc.,  ntmy  brinar  aetlon  after  tenaat't      I 
default.  I 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  jadf-      I 
ment  to  be  taken  against  him,  by  consent  or  by  default,  in  sn      i 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination      ! 
of   the   particular   estate,    maintain    an    action    of    ejectment  to 
recover  the  property. 

2  R.  S.  339,  I  2  (2  E!dm.  350).  amU     See  {  1088,  post. 

f  1081.     Defendant,    bo^r     prevented     from     committtRg 
wa«te,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  afiidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  injuoc-  | 
tiou  in  such  an  action. 

2  R.  S.  336,  if  18  aud  19  (2  Edm.  347). 

f  1682.   Wben  order  for  ■arvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satisfied  that  a  survey   of  any   of  the  property,  » 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
anotner  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  B.    S.   841,   I  13   (2  Edm.   8S2),   am'd. 

I  1683.  Contents  and  service  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  thdt  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id.,  i  14.  un'd. 

I  1684.  Anthoritr  of  psrty  under  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  i  IQ.  am'd. 

i  1685.  lilabllity  of  purchaser,  pendtngr  an  action. 
If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintitTs  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  ihti  plain- 
tiflP  against  any  person  who  has  been  in  possession'  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 

Id..  I  19.    See  I  1670.  ante. 

I  1686.  Infant  nay  maintain,  etc.,  veal  action  In  bin  own 
nanae. 

Any  action  specified  in  this  title  ma.v  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153f  of  this 
act. 

I   1687.  Joinder  of  real  actions  with  others. 

Nothing  contained  in  this  titlo  is  to  be  construed,  as  to  prevent 
the  plaintiff  from   uniting  In   the  same  complaint   two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
flee  I  484.  ante. 

f  1688.  "When  special  proceedluflr  to  recover  real  prop* 
erty  not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  takeo^ 
except  in  a  case  specially  prescribe  by  law. 
3  B*  i.  842,  (  24  (2  Sdm.  854). 
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<Add0d  b7  U  1901,  ch.  808.    In  effect  Sept.  1,  19014 

Evidence  in  actions  or  proceedings  invoMng  a  title  to  real  propertif. 

Sec.  16S8a.  Testlinon7  perpetuated  porsoant  to  thle  article  ma7  be  received. 
1688b.  Effect  of  docamentary  eridence. 
1688c.  Mode  of  introducing  tCRtlmony. 

I688d.  Application  to  take  depoaitlon  and  perpetuate  teetlSMOj* 
iteSe.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688f.  Referee  to  take  deposition. 

i6S8h.  Examination;  depceltion  to  be  algned  and  eertUlad. 
a6881.  S)epoaitlonB  as  CTldence. 


^  t688a.  Teeilmony  perpetuated  pnrsvant  to  tkto  article 
iMk^v^  be  received. 

Ill  any  action  or  proceeding  Involving  a  question  as  to  title  to 
real  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offei  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereol^ 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confincnl  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligeiice  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission* 

I  1688b.   esilect  of  doenmentarir  e-vldenee. 

No  provision  of  this  article  shall  give  to  any  documentary  evi* 
dence  introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi« 
mony  relative  thereto  or  its  own  character. 

I  1688e.  Mode  of  introducing  teetimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  actioo 
by  a  witness  who  has  since  died,  and  subject  to  objections  «■  to 
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the  competency  of  a  witnees  or  the  relevancy  or  competency  of  a 
question  pat  to  him  or  the  answer  given  by  him,  as  ii  the  witaew 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 


I  1680A.  AppMeatton  to  talce  deposition  and  to  perpetm* 
Ate  testiaiOBT* 

Where  a  person  has  been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undirided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetnate  such  testimony  to  be  receiTed  in 
eTidence  pursuant  to  the  proTlsions  of  this  article. 

I  1688e.  Petition,  -what  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  rerified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein*  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  deyisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  a^d  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can* 
not  be  ascertained,  a  statement  of  the  class  of  persona  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  artide. 

I  1688f.  (AmM,  1818.)  Appointment  of  referee:  notiee  t« 
appear. 

tJpoo  the  presentation  of  the  petition,  the  judge  shall  make  an 

srder  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which,  notice  shall  be  given  of  the  time  and  place  at 
•which  such  application  will  be  heard;  and  at  the  time  fised  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  proTiaiona  of 
this  article^  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  place 
at  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a  commission  be 
issued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine ihe  person  or  persons  named  therein  under  oath  upon 
the  interrogatories  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  com- 
mission; and  for  this  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  be  adversely  affected  by 
the  testimony  sought  to  be  taken.  All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  state,  as  herein  provided; 
and  a  deposition  taken  and  filed  in  accordance  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  alt 
the  notices  required  by  this  article,  shall  be  filed  in  the  oflSce 
of  the  clerk  of  the  county  in  which  the  real  estate  is  situated, 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or,  if  there  be  none,  of  the  county 
clerk,  of  the  county  in  which  the  real  estate  is  situated. 

Am*d  by  L.  1913.  ch.  140.     In  effect  March  27.  1013. 

i  1688ff.  [Am'd,  1013.]     Referee  to  take  depoaitlon. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons -pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

Ain'd  by  L.  1913,  ch.  140.     In  effect  March  27,  1913. 

I  16881ft.  Examination)  deposition  to  be  slarned  and  cer- 
tilled. 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before'  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  oiuat 

41<# 


d  by  Google 


c.  14,  t.  1,  a.  10  REAL  PROPERTY  {  1688i 

report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  talcen,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is  situated. 

I  16881.  [Am*d,  1913.]    Deposition*  a*  eTidenee. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding,  which  shall  involve  the  title  to  such  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  leferee, 
and  all  persons  claiming  from,  through  or  under  them  or  any 
of  them. 

▲B'd  bj  L.  1913,  ch.  140.     In  effect  March  27,  1918. 
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TITLB  XL 
Actions  relating  to  cnatteli* 

▲rtleto  I.  Action   to   racoTor   a   Chtttol. 

2.  AcUott  to  forodoM  a  Uen  upoa  a  obAttaL 

ARTICLB   FIRST. 

Action  to  reeover  a  i3hatteL 

9ee.  IttO.  l»lnd«r  of  teflon  wltb  othera. 
1890.  When  it  cannot  be  maintained. 
1001.  Id.;  after  Judgment  againat  the  plaintiff. 
1602.  Id.;  by  an  anlgnoe. 

1008.  Jurisdiction,  etc.,  wlien  a  r^plerln  preoedM  sumiiionb 
1604.  Plaintiff  may  require  sheriff  to  replevy. 
1686.  Affldarlt  therefor,  before  commencement  of  actioiu 
1606.  Id.;  after  commencement  of  action. 
10O7.  Id.;  where  acTeral  chattels  are  to  be  rapleTlid* 
1688.  PrOTlslon  where  a  part  only  is  replevied. 
1600.  Plaintiff*s  undertaking  for   replevin. 

1700.  How  chattel  to  be  replevied .  . 

1701.  Id.;  how  taken  from  a  building,  etc 

1702.  Replevied  chattel;  how  kept,  etc. 

1708.  When  defendant  may  except  to  sureties;  proceedings  thersopsi. 
1704.  When   defendant   may   reclaim  chattel;   proceedings  tbereupoB. 
1706.  Sureties;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 
1706.  Undertaking;  to  whom  dellvei*ed. 

1700.  Claim  of  title  by  third  person;  proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such  dalm.  k 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return.         L 
1718.  Second  and  subsequent  replevin;  proceedings  thereupon. 

1714.  Replevin,  where  order  of  arrest  has  been  granted. 
1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  put. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;  how  stated  in  complaint. 

1722.  Damages,   when  chattel  injured,   etc.,  by  defendant. 
1728.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,  what  to  state. 

1727.  Substitute  in  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  Judgment  tbereapoa. 

1729.  Damages  how  ascertained  on  default. 
1780.  Final  Judgment;  docketing  the  same. 
1731.  Execution:  contents  thereof. 

1782.  Id.;  sheriff's  power  to  take  chattel. 

1738.  Action  on  undertaking;  when  maintainable. 

1784.  ^erlff's  return  evidence  therein. 

1736.  Injury,   etc.,   no  defence. 

1736.  Abatement  and  revival  of  action. 

I  1689.  Joinder  of  action  -with  others. 

Nothing  in  this  title  Is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act 

See    I    1687.    ante. 

I  leao.  [AnK*d,  1804.]    When  it  cnnnot  be  mnlntnlmed. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases: 
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1.  Where  the  chattel  was  taken  bj  yirtne  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  aBsessment  or  fine,  imued 
in  portnance  of  a  statute  of  the  Stote  or  of  the  United  States; 
nnlem  the  taking  was,  or  the  detention  is,  unlawful,  aa  specified 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2l  Where  it  was  seised  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
It  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety*flT« 
of  this  act. 

8.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  pLaintili  had  not  the  right  to  reduce  it  into  his  possession. 

L.  ISM,  eh.  806;  2  R.  8.  522,  |{  4  and  6  (2  R.  8.  640),  am*d. 

i  lODl.  Id.  I  After  Ivdirmeiit  against  the  plaintlir. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taJking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 
M..  I  ex 

I  lOfliS.  Id. I  hy  aa  assignee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  dapiages 
snstalned  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  sach  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

I  1II88.  Jnrtsdietioa^  eto.,  ^rrMen  repleTin  precedes  s«ib« 
■ioas. 

Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  it  to  control  the  subsequent  proceedings  In  the  action; 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  Is  liable  thereto. 

8m  I  416,  ant*. 

I  16M.  Platatlir  mar  reaatre  sheriir  to  repIeTT- 

The  plaintiff  may,  when  the  summons  is  issued,  or  at  ai^ 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judirment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  cause  the  chattel,  to  recover  which  the  action  Is 
Drought  to  be  replevied  by  the  sheriff  of  the  county  where 


•  8o  In  tb«  original. 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  and  a  written  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  requisitioiit 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  faj  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replev/ 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Go.  Proc.,  II  206  and  209,  am'd  and  consolidated. 

I  1086.  Allldavit  therefor,  before  oosaaioaeoaaemt  of 
aetlon. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  cnattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  bv  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  nccordinir  to 
the  best  knowledge,  information,  and  belief  of  the  person  miUking 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States: 
or,  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  nnlawfnl, 
by  reason  of  facts  specified,  which  have  snbseqaentiy  occarred. 

5.  That  it  has  not  been  seized  by  virtne  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been 
so  seized,  that  it  was  exempt  from  the  seiznre,  by  reason  of  facts 
specified,  or  that  its  detention  is  nnlawfnl.  by  reason  of  fftcts 
specified  which  have  snbseqaent^  occurred. 

6.  Its  actual  value. 
8m  Co.  Proe.,  |  207. 

I  1690.  Id.  I  After  commeneeinei&t  of  «.ctfoit. 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegation «,  required  to  be  inserted  therein  by  subdi- 
visions first  and  second  of  the  last  section,  must  be  to  the  effect 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

§  169T.  Id.  I  vrliere  se-rera.!  eltftttels  aro  to  be  roi^lovled. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  It 
describes  a  chattel  in  bulk,  it  must  state  thf  weight,  measure- 
ment, or  other  quantity.  Where  it  describes  two  or  more  chatteh 
to  be  replevied,  it  may,  at  the  ©lection  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  class  of  chattels,  and  the  aggregate  value  of  the  re- 
mainder, if  any.  Where  it  Btatett  separately  the  value  of  one 
or  more  chattels  or  clasbes  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  provisions  of  this  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  ia  otherwise 
prescribed  in  this  article. 
Explanatorj  of  f   1S96,   ante. 

i  1606.  Provisiom  wkere  m  part  onlr  l«  replevied. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

I  1689.  Plalmtifl*s  umdertAklniy  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidnvit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant:  and  for  the  nayment  to  the  defendant  of  any  sum, 
which  the  judgment  awards  to  him  against  the  plaintiff. 

I  1700.    Hovr  eliattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  nn 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  thereuoon,  without 
delay,  serve  on  tjie  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  persons lly.  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  poRsession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leav-ing  the  copy  at 
the  nsnal  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Co.  Ppoc..  remafnd^r  of  I  209.  ani*d. 

I  1701.  Id.$  lioTT  taken  from  n.  'hntliltnar*  ete. 

If  any  rhnttel.  describe*]  in  the  nffi^nvit,  is  secured  or  conceaW 
in  a  buildinir  or  inclosurp.  the  sheriff  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  mns* 
cHUse  tho  buil'iincr  or  inolosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

Co.  Proc..  9  214.    See  n  104,  106  and  1004.  ante. 

I  ITOS.  Replevied  clmttelf  Itovr  Icept,  ete. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  In  his  pos- 
session,  keeping  it  in   a  secure  place,  until  the  person,  who  is 
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entitled  to  the  poBsegsion  thereof,  is  ascertained,  as  pTeaerilMd  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  rtiqnctt 
and  payment  of  his  lawful  fees,  and  necessary  espenses  for  takins 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
jud^e  of  the  county  where  the  chattel  was  replevied,  upon  mich  a 
notice  as  the  judge  deems  proper. 

00.  Proc.,  f  216,  am'd. 

I  1703.  'When  defendant  may  except  to  ■nretlesf  p««* 
ceedlniTB  tl&erenpon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendanik, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  reolevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  tne  plaintUPs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defeudant  has  not  appeared,  the  notiee  most  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  aopear- 
ance.  Within  ten  days  after  service  of  snch  a  notice,  the 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  tne  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
wnose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  I  310,  wa'd. 

I  1704.  HTIken  defendant  may  reclaim  eliatteli  pvcceed* 
.Invs   therenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  rareties, 
as  prescribed  in  the  last  section,  may.  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notiee,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defpod* 
ant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtne  of  a  special  property  therein,  the 
facts  with  respect  to  which  roust  be  set  forth. 

2.  An  undertaking,  executed  by  Pt  least  two  sureties,  to  the 
effect  that  they  .are  bound,  in  a  specified  sum,  not  less  than  twk^ 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  mast  serve 

Spon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sue 
es  to  the  undertaking. 
Id.,  f  211,  am'd. 

I  1705.  Swetlesf  TrKen  and  fkoinr  to  Instlfy* 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  olacc.  pitber  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  whore  one  of  th<^  turetie« 
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rcBides.  The  proyisione,  regulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seventh  of  this  acu 
SOTem,  except  as  otherwise  expressly  prescribed  in  thia  articles, 
xrith  respect  to  the  notice  of  justification  of  the  sureties;  the 
officer  before  whom  they  must  justify:  the  substitution  of  new 
Bui'etles  or  a  new  underta Icing;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertalcing.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  sheriif. 
Oo.  Pioe..  t  213,  with  iMirti  of  9{  210  and  »2.    8m  if  073,  681»  ante. 

I  1706.  "Wliea  aA4  to  whom  sfaerlll  mvst  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  nlain tiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking:  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act.  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking:  or  if  the  defendant,  after  he  hns  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  preecribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 
8ce  Id..  H  no.  211  aod  212. 

i  1707«  Penalty  for  wrons  dellTery  by  slierMP. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him.  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  nim  for  all  damages  which  he 
sustains  thereby. 

2  B.  S.  626.  i  18  (2  Edm.  648). 

f  1708.  tJadertaklBff)  to  vrhom  dellrered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Oo.  Proc..  i  428,  aiD*d. 

f  I70e.  Claim  of  tltlo  by  thXrd,  person  i  prooeedlnvs  tliere- 
upon. 

At  any  time  before  a  chattel,  which  has  been  replevied,  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possession  thejreof^ 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifxinR  the  chattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  repleTied,  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  upon  the  plaintiff^s  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the 
indemnity  is  not  furnisned,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incur* 
ring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Oo.  Proc.,  {  216. 

I  1710.  Action  against  sheriff  upon  such  olttlm* 

A  person,  not  a  party  to  the  action,  who  has  served  an  alfidarit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  damages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  ia 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
perpon  so  entitled  to  make  a  claim,  except  aa  prescribed  in  this 
section. 

Substituted  for  Ust  claose  of  i  216,  Co.  Proe. 

I  1711.  lademnitr  to  sheriff  affalnst  raelt  aetiOB* 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  mnst  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  damages, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Bach  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Sulwtltated  for  part  of  f  216,  Oo.  Proc. 

I  1712.  "Whea  aareat,  etcs.,  may  make  aflldavit  for  reple-rla 
or  retara. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
olaintiff,  with  a  requisition  to  replevy  a  chattel,  may  bv?  made 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  .personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  Is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chnttel,  or  in  behalf  of  a  person,  not 
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a  pert7»  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  If  the  material  tacts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidayit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  npon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  npon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant 
8m  H  62B  and  526,  ante.  And  Go.  Proc.,  f  207. 

I  1T13.  Second  and  ■nbaeaueut  replevin  |  pr«>eeedinvi 
thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintiCTs  affidavit,  and  has 
served  npon  the  defendant  the  papers  required  npon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sherijf,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
mnst  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  If 
a  former  replevin  had  not  been  made. 

1 1714.  Eeplevln,  wbere  order  of  arrest  lias  been  ffranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2L  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

Bee  I  MS,  nbd.  ^  snta. 

I  1T15.  Return,  etc.,  by  sberllT. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 

astatltiite  for  |  217.  Go.  Proc. 

i  ITld.  Id.f  bovr  eompelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
in  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
conrt.    The  notice  may  be  served  at  any  time  before  final  judg< 
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Dient,  except  that  it  cannot  be  served  on  the  nart  of  the  defeadast, 
before  answer.    An  omission  to  couji>l/   with  such  a  nouce  ii 
punishable  as  a  contempt  of  the  court. 
Sm  f  1735.  pott. 

9  1717.  RcpleTln  payer*  to  be  mode  p«rt  of  Jvd«aio»t* 
roily  etc. 

The  plaintiflTs  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sueiia,  must  be  made  a  part  of  Uie  judj^eni- 
roil  in  the  action;  and  a  copy  of  each  of  them  must  be  famished 
to  the  court,  or  the  referee,  npon  the  trial  of  an  issue  of  fact, 
arlth  a  copy  of  the  'summons  and  of  the  pleadings. 

See  f  1726.   post. 

I  1718.  Aetton  not  alfeeted  br  follvro  to  voplery. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  tiie 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

8  B.  8.  625.  f  10  (2  Edm.  543). 

I  1719.  "When  and  bovr  plnlntlff  mny  Abandon  bts  olnini 
»•  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  speclBed  In  the 
complaint,  has  been  replevied,  the  plaintifTs  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant  s  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedfni^ 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  mnst  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issne 
4»f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728.  poet. 

I  1720.  Title  I  bow  stated  In  pleading. 

An  allegation,  in  a  pleading  Interposed  by  either  party,  to  the 
Effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  thiit  It 
was  then  his  property,  is  a  sufficient  statement  of  title,  nnless 
the  right  of  action  or  defence  rests  upon  a  right  of  posseasloD, 
by  virtue  of  a  special  property;  in  which  case,  the  pleadfnir  mnst 
set  forth  the  facts,  upon  which  the  special  property  d''pond»«, 
so  as  to  show,  that  at  the  time  when  the  action  was  commpnoed. 
or  the  chattel  was  replevied,  as  the  case  may  be.  the  iwrty 
pWding,  f>r  the  third  person,  was  entitled  to  the  possession  of 
the  chatteL 

Bee  f  166,  Oo.  Proc.,  and  |  1724,  post. 

I  1791.  Taking,  etc.|  bovr  stated  In  oonkplaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  alleiration,  that  the  defendant  wronr- 
fully  took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  takini?  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  complained  of.  but  the  action  Is  f  »mtii?'-«i 
upon  its  wrongful  detention,  the  complaint  must  set  forth  the 
facts,  showing  that  the  detention  was  wron^fnh 

Bobetitnted  for  2  B.  8.  628.  f  86  (2  Edm.  646^. 
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I  17SS.  Trtammm^M  w]&«n  e]»«ttel  i»Jiupea»  ete.*  by  defend  anti 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances* 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 

Ereciatiou,  in  an  action  brought  against  the  defendant  therefori 
e  may  recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case,  he  must  set  forth  the  facts 
Sn  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  ITSa.  Answer  of  title  in  tlUrd  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
jelf  with  the  tatter's  title. 

I  1724.  Answer  tliat  property  vrae  dlstmlned  dolns 
damaire. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  wnose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 
€o.  Proe..  f  166;  2  B.  S.  B28,  If  37  and  42  (2  Edm.  646). 

I  1725.  Defendant  mar  demand  Jndffuient  for  retnm. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain* 
tiff,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

9  1790.  Terdiet,  ete.,  wlinf  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plnintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  nnd 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  pnrfy. 
or  to  a  person  not  a  party,  It  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

Co.  Proe.,  I  961,  am*d. 

I   17S7.  Snbetltnte  in  eertaln  eases  for  llndlnir  as  to  ralne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  m  either  of  the  folio  wing  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but 
it  was  rightfully  distrained  doing  damage,  and  its  value  is 
greater  than  the  damages  sustained  by  the  defendant,  by  the 
injury  for  which  it  was  distrained;  in  which  case,  those  damages 
most  be  fixed. 
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2.  Where  the  plaintiflf  is  the  general  owner  of  the  chattel,  bui 
the  defendant  had  a  speeial  property  tnerein,  and  the  vaiue  or 
the  cnattel  is  greater  Uian  the  value  oj:  the  special  property, 
}r  the  sum  cuargeu  upon  tiie  cnattel  oy  reason  tnereof ;  in  whicu 
2ase,  the  value  ot  tne  special  property,  or  tne  sum  so  ctuLTKed, 
must  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  rerdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  Taiuie  oi 
the  chattel  is  not  hxed. 

i  1728.  Verdict,  ete.,  for  part  of  sereral  oli«ttel«|  !«<«• 
meat  tkerenpon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  lu  oue  party  one  or 
more  distinct  chattels,  which  can  be  identilieu,  and  set  apart 
from  the  others  auu  lae  resiuue  lo  me  utuer  party;  ana,  if 
necessary,  the  complain l  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupou,  must  award 
to  each  party  the  same  relief,  with  respect  to  ibe  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  whert* 
each  Darty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I  1729.  Damages   lioiw'  ascertained   on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  9  1216.  ante. 

S  1780.  Pinal  Jvdflrmentf  doclcetlnv  the  Bame. 

Final  judgment  for  the  plaintiff  must  award  to  him  poaBeasion 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  I; 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  tho  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec' 'on  1727  of  this 
act,  final  judpment  in  favor  of  the  defendant  must  award  to 
him  the  sura,  fixed  as  therein  specified,  and  if  it  Is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  hns  not  been  re- 
plevied, or  has  been  returned  to  Mm  after  replevin,  that  he  \n 
entitled  to  possepsion  thereof,  up  til  the  sum  so  awarded  fs  col- 
lected, or  otherwipe  paid.  Th^  ludfrment  may  be  doeketed,  and 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  money,  including  co6ta»  which  it  awordo, 
either  absolutely  or  conditionally. 
GOb  Proe.,  i  277;  2  B.  S.  532,  {  61  (2  8dm.  60O). 

{  1T81.  Bxeevtloni  eontents  thereof. 

An  ezecotion  for  the  delivery  of  the  posoesalon  of  a  chattel, 
and  to  satisfy,  out  of  tlie  property  of  the  judgment  debtor,  u 
sum  of  money  contingently  awarded  against  him,  must  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  faror  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant*  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  sheriCTs  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre* 
vailing  party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  is 
Issued  upon  a  Judgment  for  a  sum  of  money. 

Id.,  tnbd.  4  of  f  SW;  2  B.  8.  S30.  f  00  (2  Edm.  M8). 

1  1T32.  Id.f  sheriff*!!  poirer  to  take  ehattel* 

For  the  purpose  of  taking  possession  of  a  chnttel,  by  virtus 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  is  required  to  replevy  a  chatteL 

2  B.  8.  080,  i  01. 

1  1788.  Aetfom  on  vttderialcffnsrt  wlien  maflntaflnable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
against  the  ball  of  a  defendant  who  has  been  arrested,  until 
nfter  the  return,  wholly  or  partly  unsntisfled  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  nroperty 
of  the  defendant,  or  for  both  purposes,  ns  the  case  requires.  A 
defendant,  who  hss  recovered  a  final  judcrment.  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

2  R.   8.   688.   I  64   (2  Edm.    001). 

I  173I4.  ShorllPs  return,  eTldence  therein. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution  is  presumptive  evidence   of   a   failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  »um  of  monej,  according  to 

the  terms  of  the  undertakiug. 
2  B«  S.  688,  i  66. 

I  1786.  IiiJiirF»  etc.,  no  defence* 

It  ia  not  a  defence  to  such  an  action,  that  the  chattel  wu      { 
injnred  or  destroyed,  after  It  wfvs  replevied,  onleas  the  injury  or 
destrnction  was  effected  by  the  act.  or  with  the  consent  of  tht 
plaintiff  in  the  Action,  or  occurred  after  che  diattel  was  talcca 
hy  Tirtue  or  tne  execution. 

I|  1780.  Abatemeitt  amd  revl-val   of  aetlOA* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  rarriTM 
or  continues,  notwithstanding  the  death  of  either  party»  in  faror 
of  or  against  his  executor  or  administrator.     Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  st 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained,  upon  an  undertaking,  given  for  the  purpose  of  proGurlng      | 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding      ! 
to  the  adverse  party  possession  thereof,  had  been  rendered  in       ; 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied:  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detentton. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaklog,  as  pn' 
scribed  in  this  section. 

L.  1880,  cb.  2T0:  L.  1872,  cb.  408.    See  f(  756-761.  aate. 
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ARTICLES  8BSCOND. 

Action  to  foreclose  a  lien  upon  a  chatteh 

tlon;  wben  and  1b  what  covrta  maintainable. 

urant  to  aelaa  chattel »  procMdlngs  thereupon. 

Ifment. 

tion  In  Inferior  conrt. 

plication  of  thla  article. 

1741.    [Repealed  by   L.   1909,   ch.   38.     See  Consoli- 
i,  Ut.  Lien  Law,  |i  206-210.] 
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CHAPTER   XV. 
Special    Provisions^     Regulating    Other    Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TTTLS    I.  Matrimonial  Actiono. 

TITLE    II.  Actiona  ReUOng  to  •  Corporation. 

TITLE  m.  Actions  Bolatinc  to  tlio  Bstato  of  a  Docodoal. 

TITLE  IV.  Otiier  Spodal  Acliona  and  Biglita  of  Action. 

TTTLE    V.  Otiier  Actiono  by  or  Againat  Particoiar  Partiaa. 

TITLE   L 
Matrimonial  Actions. 

Article  1.  Action  to  annul  a  Totd  or  voidable  marriage. 
2.  Action  for  a  divorce. 
S.  Action  for  a  separation. 

4.  ProTiaions  applicable   to   two   or  more   of   the  aetlooa   ipeeited    la 
thl9  title. 

ARTICL.B  FIRST. 

Action  to  annul  a  void  or  voidable  marriage. 

Sec.  1742.  Action  by  woman,  married  under  16.  to  annul  marrlafe. 

1743.  In  wlut  other  casee  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id. ;  when  former  husband  or  wife  was  living. 
174G.  Id.;  where  party  was  an  Idiot. 

1747.  Id. ;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiut  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  etc. 

1750.  Action  on  the  ground  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc..  of  issue  of  such  a  marrtago. 

1752.  Action  on  the  ground  of  physical  incapacity. 

1753.  Certain  proceedings  regulated  in  action  to  annul  marrlag». 

1754.  Judgment  annulling  a  marriage,  how  far  conclusive. 

1755.  How  next  friend  of  infant,   lunatic,  etc..  allowed  to  sne,  etc 

I  1742.  [Am'd,  1887.]  Action  hy  woman,  married  mmM^w 
169  to  annul  n&arrlave. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  judg- 
ment, declaring  a  marriage  contract  void,  and  annulling  the  mar- 
riage, under  the  following  circumstances : 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
ut  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other,  person  having  the  legal  charge 
of  her  person. 

3.  \\  here  it  was  not  followed  by  consummation  or  cohabita- 
tion,  and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attaiueo  the  age  of  sixteen  years. 

L.  1887.  ch.  22;  U  1841,  ch.  257  (4  Edm.  612),  am'd.  Sec.  alao.  2  R.  a. 
142.  f  21  (2  Edm.  148).  S«^  Dom.  Rel.  Law.  ch.  272.  U  1896.  in  whick 
age  of  COD  pent  is  made  eighteen  years;  but  does  not  amend  ch.  22,  L.  1887; 
82  App.  Div.  335. 

I  1743.  [Am'd,  1016.]  In  what  other  caaea  marriage  aaaT 
be  annulled. 

An  action  may  also  be  maintained  to  procure  a  judgment, 
declaring  a  marriage  contract  heretofore  or  hereafter  entered 
into  void  and  annulling  the  marriage,  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
legal  consent  or  the  age  under  which  the  consent  of  parreuts  or 
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guardians  was  required  by  the  laws  of  the  state  where  the  mar- 
riage  was  contracted. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was 
lirini^.  and  that  the  marriage  with  the  former  husband  or  wife 
was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force,  duress  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  R.  S.  142,  I  20  (2  Edm.  147).  Am'd  by  L.  1916,  ch.  605,  in  effecf 
Sept.    1.    1916. 

i  1744.  [Am*d,  1916.]  Action  when  pnrty  wna  under  the 
nv«  of  consent. 

An  action  to  annul  a  marriage  heretofore  or  hereafter  con- 
tracted, on  the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,  or  the  age  under  which  the  consent 
of  parents  or  guardians  was  required  by  the  laws  of  the  state 
where  the  marriage  was  contracted,  may  be  maintained  by  the 
infant,  or  by  either  parent  of  the  infant,  or  by  the  guardian 
of  the  infant's  person;  or  the  court  may  allow  the  action  to  be 
maintained  by  any  person,  as  the  next  friend  of  the  infant.  But 
a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who  was 
of  the  age  under  which  the  consent  of  parents  or  guardians  was 
required  by  the  laws  of  the  state  where  the  marriage  was  con- 
tracted when  it  was  contracted,  or  where  it  appears  that  the 
{mrties.  for  any  time  after  they  attained  tbat^age,  freely  cohab- 
ted  as  husband  and  wife. 

2  R.  8.  142.  i  21  (2  Edm.  148 ».  See  alno  H  26.  1748,  1755,  post.  Am'd 
by  L.   1916.  ch.  605.   in  effect  Sept.   1,   1016. 

f  174S.  [Am'd,  1882,  1018.]  Id.|  when  former  huahnnd  or 
vrlfe   TvtkM   Uvinv. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that 
the  subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead  or  that  the  former  marriage 
had  been  annulled  or  dissolved,  or  without  any  knowledge  on  the 
part  of  the  innocent  party  of  such  former  marriage,  the  issue  of 
the  subsequent  marriage,  born  or  begotten  before  the  final  judg- 
ment, are  deemed  for  all  purposes  the  legitimate  children  of  the 
parent  who  at  the  time  of  the  marriage  was  competent  to  con- 
tract, and  are  entitled  to  succeed  as  such,  in  the  same  manner  as 
other  legitimate  children,  to  the  real  and  personal  estate  of  said 
parent;  and  the  issue  so  entitled  must  be  specified  in  the  judg- 
ment, and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id.,    11    22   and   23.    conAolldatod   and   am'd.     Am*d   L.    1882,    ch.    401 :    L. 
1913,  cfa.  444.     In  eJect  May  8,  1913. 
I   1749.  Id.;  -vrhere  party  tvaxi  an  idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  an  idiot,  may  be  maintained,  at  any  time 
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durins  the  life-time  of  either  party,  hj  any  relatiye  of  the  Idiot, 
who  has  an  interest  to  avoid  the  marria^. 

9  B.  S.  142»  I  a*. 

I  1747.  Id. J  -vrliere  party  -vras  a  Innatle* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marrioge,  by  any  relative  of  the  lunatic,  who  hat  an 
interest  to  avoid  tlie  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  a&d  wife, 
after  the  lunatic  was  restored  to  a  sound  miwl* 

Id..  H  26  and  27,  cooaolidated. 

i  1748.  Aetlon  by  next  friend  of  tdlot  ov  tamatle. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  lite-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  Ust 
section. 

Id..  I  26.    Beo,  also,  |  1744,  ante,  and  |  1766,  poat. 

f  1749.  [Ain'd,  1903.]    Issvet  when  entitled  to  •neoeed,  ete. 

A  child  of  a  maVriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  ▲  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  boHi 
of  the  parties  had  not  attained  the  age  of  legal  conaent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parentB. 

Id.,  I  28;  L.  1903^  ch.  226.    In  effect  Sept.  1,  1906. 

I  170O.  Aetlon  on  tli«  wonnd  of  foroo,  fvmnd»  •to. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  Gonaeat 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  coa- 
sent  was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  gnsrd- 
ian  of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  If  It  appears  that 
at  any  time  before  the  commencement  thereof,  the  partlea  vohia- 
tarily  cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constituting  the  fraud. 

Id.,  H  80  and  81,  am'd;  L.  1862.  ch.  246.    See  |  1748,  ante. 


I  1751.   Cnstody,   nantntennnee,   eto.,  of   Iwino  of 
mnrrlngro. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  snnuUed  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  It 
appears  Umt  the  latter  is  unfit^  for  1^27^  reaypQ.  to  h'v*  the 
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custody  of  one  or  more  of  the  children,  in  which'  case  the  court 
must  giye  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
of  the  guilty  parent. 
2  R.  8.  142,  S  82.  am'd. 

I  17BS.   (Am'd,   1886.]    Aetloa  on  tlie  «ro«aid  of  pky«le«l 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  i)arty  against  the  pany 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  oarty  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

II  1806,   ch.  800. 

I  17IIS.  Certalai  proeeedlitva  reamlated  In  action  to  nnnnl 
marrlnse. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  oC 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questious  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  070  of  this  act. 

Id.,  II  8S  and  86  In  part.  S«e  2  R.  S.  175,  {  46  (2  Edm.  181);  see,  alM>. 
H  l6li  and  1229.  ante,  and  |  1757,  poat. 

I  ITIM.  Judvment  nnnnlllny  n  ntnrrlnve)  how  fnr  eon- 
dnnt-re. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marrisge  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  Is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

M.,  I  87. 

I  17BS.  How  next  friend  of  Infnnt,  InnatiCy  ete*,  allowed 
to  sne,  ete. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  orescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  not&e  to  such  persons  and  in  such  a  mawier,  m 
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it  deems  proper.  A  motion  to  Tacate  such  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  heai^  it  by  reason  of  sickness  or  otherwise; 
or  unless  he  expi-essly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  c&ae, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
ment 
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ARTICL.BS  SBCOlfD. 

Action  for  a  divorce. 

See.    1756.  Tn  what  cBsen  action  may  be  maintained. 
1T6T.  Answer ;  mode  of  trial ;  Judgment  by  default 
1758.  y/bea  divorce  denied,  althougli  adultery  proved. 
1758.  Begulatlona  when  action  brought  by  wife. 

1760.  Id. :  when  action  brought  by  husband. 

1761.  Marriage   after   divorce    for   adultery.      [Repealed.! 

1761.  Begulation  When  action  brought  by  either  husband  or  wife. 

1  17WI.  IB  what  easea  aetlon  may  be  maintaiae^ 

In  either  of  the  following  cases,  a  hnsband  or  a  wife  may  maisr 
tain  an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  diTorcing  the  parties  anddissolying  the  marriage,  by 
reason  of  the  defendant's  adultery.  .    ^     «    .         t.       xv 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  btate. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 

is  commenced.     .  .,..,...,.     «x  x         ^  *i>^ 

4.  Where  the  offence  was  committed  withm  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
State. 

2  K.  8.  144,  I  88  (3  Bdm.  ISO),  am'd;  L.  1862,  eta.  246,  |  1.    Bm  I  1768, 

I  1757.  fAm'd,  1899,  1911.]  Answer)  mode  of  trial  $  Judv- 
■aeat  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 
ing it,  notwithstanding  the  verification  of  the  complaint,  except 
that  an  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  verified  in  respect  of  such  counterclaim,  where  the 
complaint  is  verified.  If  the  answer  puts  in  issue  the  allegatiuu 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial. 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  nine 
hundred  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
issue  the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  ■  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  competent  jurisdiction,  against  him  in  favor  of  the 
defendant  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  groond  of 
adultery,  the  plaintiff  pr  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  co-respondent  named  thereiuv  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  hi  any  of  the 
pleadmgs  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  appear  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
complaint,  which  must  be  served  within  ten  days  thereafter  and 
he  may  appear  to  defend  such  action,  so  far  as  the  issues  affect 
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«uch  co-respondent.  In  case  no  one  of  the  allegations  of  adoltny 
controverted  by  snch  co-respondent  shall  be  proved,  such  oo- 
respondent  shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  biU  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-respondent  shall  be  entitled  to  haTe  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  II  89,  40,  41;  L.  1877.  cb.  168;  U  1899.  cb.  SOI;  Lu  1911.  cb.  311. 
In  effect  Sept.  1.  1911.  See  H  1012.  1215  and  1229.  ante,  and  |  177S. 
post. 

i  17B8.  When  df-rorce  denleA,  «ltlio«tfli  a««ltevr  ^'•'▼e^ 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  tiie 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volm- 
tary  cohabitation  of  the  parties,  but  the  action  was  not  comr 
menced  within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitlsd, 
if  innocent,  to  a  divorce. 

9  R.  S.  144,  l«ls  L.  Vm,  oh.  168. 

I  17B9.  [Am'd,  ISfNI,  1900.]  R«ff«latlOAS  wRen  aefiea 
%»o«viit   br  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to  the  proceedings: 

1.  Tlie  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am»d,  180S,  1900.1  The  court  may,  In  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  snch 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  Whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shtU  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  h'ave 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  In  Its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  josdce 
requires  that  such  an  application  should  be  entertained. 

L.  18H,  eh.  801;  L.  1900,  oh.  741   In  effect  Sept.  1.  IMO. 

8.  If,  when  final  judgment  is  rendered,  dissolving  the  marrisffe, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thine 
in  action,  which  was  left  with  her  by  the  defendant,  or  aeqoirsa 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  may  thereafter  becoms  entitled  to  day  pr«p«ty« 
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by  the  decease  of  a  relatire  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  jadgment. 

L.  UBS.  ch.  801. 

I   17eO.    Id.}  when  action  broufflit  by  bnaband. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  w&e  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed.  _  ,  ^  ^  .        , 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered.        ,.      .  .       ^^  __,  ^. 

a    Where  judgment  is  rendered  dissolving  the  marriage,   the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
property,  or  to  a  distributive  share  in  his  personal  property. 
S  B.  &  m,  H  44. 47  and  48.    See  Real  Prop.  Law,  1 170. 

I  1761.  [Addedt  1918.1  Reffnlntlon  when  notion  bronvht 
by-  either  hushnnd  or  wife. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  interest  in  any  policy  of  insur- 
ance on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant- 
ing the  final  decree  or  to  a  special  term  Cf  the  supreme  court 
on  notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  insurance  company 
issuing  the  policy  or  policies,  for  an  order  directing  the  insur- 
ance company  issuing  the  policy  or  policies  to  substitute  therein 
such  ben<»ficiary  as  the  plaintiff  may  nominate.  In  case  where 
it  is  shown  that  the  defendant  has  contributed  from  his  or  her 
separate  estate  toward  the  payment  of  the  premiums  on  such 
policy,  the  court  shall  grant  such  order  on  such  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  section  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
against  the  plaintiff  on  a  counterclaim. 

Added  L.  1913,  cb.  596.    In  effect  S^pt.  1,  1913. 
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▲RTICt^B   THIilO. 

Action  for  a  separation* 

dee.  1762.  For  whit  cnases  action  maj  be  malnUined. 

1763.  Id.;  in  what  cases. 

1764.  Uequisites  of  complaint. 

1766.  Defendant  may  set  up  plaintiff's  mieooodaet. 

1766.  Support,   maintenance,  etc.,  of  wife  and  cUildreii. 

1767.  Judgment  for  separation  may   be  revoked. 

I  1702.  For  ^rhat  canaea  action  n&ay  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  actior. 
maj  be  maintained,  by  a  husband  or  wife,  against  the  ou^ei 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

3  r..  8.  146.  parts  of  ifi  60  and  61.    See  L.  1824,  p.  249,  §12. 

I  1768.  Id.f  In  wbat  caaes. 

Such  an  action  may  be  maintained,  in  either  of  the  followinr 
cases : 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  Is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  a  resident  thereof,  when  the  action  is  commenced. 

0.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

M..   fl  60  and  61  In  part. 

I  1764.  Reanlaltea  of  eomplalnt. 

The  complaint  in  such  an  action  must  specify  particnlsrlv  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  ot 
with  reasonable  certainty. 

Id.,   i  52.  and  Rule  80. 

I   176S.  Defendant   may  net  nn  n1afnt1ll*«  mlneon^net. 

The  defendant  may  set  up,  in  justification,  the  misconduct  "' 
the  plaintiff;  and  if  thnt  defence  i«  establiRhed  to  the  satisfaction 
of  the  court,  the  defendant  is  eatitled  to  judgment. 

Id..    S   63. 

I  1706.  Support,  maintenance,  etc.,  of  wife  and  elilldrea. 

Where  the  action  is  brought  by  the  wife,  the  court  may.  io 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  cirnimRtancp*^  of  the  ca*»e  rennire.  In  partimlsr, 
it  may  compel  the  defendant  to  nrovide  suitably  for  the  edoet- 
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(ion  and  maintenance  of  the  children  of  the  marriage,  and  for 
the  support  of  the  plaintiff,  an  justice  requires,  having  regard 
to  the  circumstances  of  the  respcctlTe  parties.  And  &e  court 
tnny,  in  such  uu  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  thia  section,  where, 
under  the  circumstances  of  the  case,  such  a  judgmeAt  is  proper^ 
without  rendering  a  judgment  of  separation. 

See  2  &.  8.  14a,  H  M  and  so. 

f  17C7.  Ju€larm«nt  for  neparatioA  asay  be  reToUetf. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
latisfuctory  evidence  of  their  reconciliation,  a  judgment  for  a 
w»pn rntion.  forever,  or  for  a  limited  period,  rendered  as  prescribed 
in  this  article,  mny  be  revoked,  at  nny  time,  by  the  court  which 
rendered  It  mibjeet  to  snch  regulations  and  restrictions  as  the 
court  thinks  fit  tc  Impose. 
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article:  fourth. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 
this  iilte. 

Sec.  1768.  Married  womai^  deemed  a  resident  In  certain  caaes. 

1769.  Alimony,  expenses  of  action,  and  coats;  bow  awarded. 

1770.  What  Is  deemed  a  counterclaim. 

1771.  Custody   and   maintenance  of   children   and   support   of   plaintiff. 

1772.  Support,   maintenance,   etc.,   of  wife  and   children.     SeqaefltratiOD. 
1778.  Id. ;  when  enforced  by  punishment  for  contempt. 

1774.  Be^atlona  respectiug  Judgment. 

I  1768.  Married  ^roman  deemed  a  realdent  la  certain 
cases. 

If  a  married  woman  dwells  within  the  State,  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
ITer  husband  resides  elsewhere. 

2  R.  S.  147,  i  57  (2  Edm.   IM),  am'd. 
I 

I  1709.  Alimony,  expenses  of  action  and  costs i  liotr 
a^vrarded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
Inst  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  In  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  coats  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

Id.,  i  68. 

S   1770.   [Am'd,  1881.]    "Wliat  Is  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
f^cribed  in  either  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  witn  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d,  180B,  1904,  1908.]  Custody  and  mainte- 
nance  of   children,  and   support   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may,  by  order,  upon  the  application  of 
either  party  to  the  action,  after  duo  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  such  directions,  or 
In  case  no  such  direction  or  directions  shall  have  been  mtda, 
amend  it  by  inserting  such  direction  or  directions  as  Jnatict  re* 
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quires  for  the  enstody,  care,  education  and  maintenance  of  any 
such  child  or  children  in  such  final  judgment  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leaye  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  In  article  second  of  this  chapter,  and  a  final 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
order  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  such  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

U  1M6.  cb.  »1;  U  1904.  ch.  339;  L.  1908,  ch.  297.  In  effect  Sept.  1, 
1908. 

I  im.  JAsft'dy  1804.]  Support,  laalaitenanoey  etc.,  of  Trite 
ab4  ckllaren.     Sea«estr«,ilon. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  la^t  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  antl  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
presi*ribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real.  proi)erty,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
Fequestered,  may  be,  from  time  to  time,  applied,  under  tlie  direc- 
tion* of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

M..  i  99,  ftm'd;  L.  1904,  ch.  318.    In  effect  Sept  1,  1904. 

f  1T7S.  (Am>d,  1908.]  Id.|  wheat  enforoed  by  pumtob* 
■sent  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may.  In  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  must  be  taken  to  punish  him, 
as  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
fitmpt.    Such  an  order  to  show  cause  may  also  be  made,  without 
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A'jTi  pperioua  sequestration,  or  direction  to  give  security,  where 
lYfi)  court  is  satisfied  that  they  would  be  ineffectual. 

^fm*d  by  L.  1900,  ch.  65.   |  3.    See  note  58  of  notes  of  Board  ol  Stat- 
utory OonaoUdation  at  eud  of  code. 

I  1774.   [Am'd,   1802,   ltM>3^  1805.]  Revvlatloiui   re«pe€itl«« 
Jii<  vment. 

1«  an  action  brought  as  prescribed  in  this  title,  a  final  judjr* 
meLt  shaii  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defendant's  default  in  appearing  or  pleading,  unless  either  the 
sumuons  and  a  copy  of  the  complaint  were  personally  served 
upor  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defe.idant»  upon  personal  service  of  the  summons,  or  delivered  tu 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  iii  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  le^lUlr 
written  or  pi^inted  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  Is  personally  aerred. 
but  a  copy  of  the  complaint  is  not  SfiTed  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  tho  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  suck 
an  Inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  tho  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  mterlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  apnlication  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirtv  days  after  tbe  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  In  tbe 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annnlling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  court.  The 
final  judgment  must  be  entered  within  thirty  days  alter  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  bj 
order  of  tbe  court  on  application  and  sufficient  cause  being  shown 
for* the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  tht 
entry  of  final  judgment;  it  may  include  a  judgment  for  costii 
when  costs  are  awarded,  in  which  case  said  judgment  for  cost! 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  effeot  as  if  docketed  upon  the  entrv  of  final  judgment 
therein,  except  that  it  shall  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

See  ante,  $  1767;  L.  1902,  eta.  864;  U  180S,  cb.  488;  U   1805,  dL  MT.   Js 
ftfle€t  Sept.  1,  1906. 
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TITUB  n. 

Actions  relating  to  a  corporation. 

Astlcl«  1.  AeCton   by   t   MtporAtiori,    and   tctloD   agaiiut    m   eorooratloii.    to 
reoofet  damaset  or  pruperty. 
2.  Judicial    Bupei  vision    of    a    corporation,    and    of   the    ottoan    and 

members   iJiercof. 
8.  AcUona  to  procvre  the  dlsaolution   of  a   corporation,   and   actions 
to   enforce    the    individual   liability    of    Ibe   officers   or   members 
of  a  corpoi^tton,  with  or  withAiit  a  dlaaolntlott  thereof. 

4.  Action  by  tbe  people  to  annul  a   corporaUon. 

5.  ProTlalona  applicable  to  two  or  more  of  tbe  actions  ipedtied  ic 

thla  title. 

ARTICLE   FIRST. 

AMon  6y  a  cntporat  on^  and  action  agaivai  a  oorpurationt  ic 
reconer  damages  or  property, 

ae&  17T8.  Oomplalnt  in  actkwa  by  or  agalnat  corporations. 

1776.  When  proof  of  corporate  exiaUnce  unnecessary. 

1777.  Misnomer,  when  waived. 

1178.  Action   against   a  corporation,   upon   a   note,   etc. 
1771>.  when  fbteign  corporations  may   sue. 
1780.  When  |i»relfn  corporations  may  be  sued. 

I  177S.  Complaint  In  nctlona  hy  or  nffnlnat  oorporationa. 

In  an  action  brought  bj  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  cor^ration;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
hy  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  cori^oration  was  created. 

flee  2  R.   B.   459.    (   18  (2  Edm.  476). 

I  1TT6.  "Wken  proof  of  oorpornte  exiatcnce  vnnoeessnry. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id..  I  8,  am*d;  L.  1SS4.  ch.  428  (6  Bdm.  286),  and  L.  1875,  ch.  606. 

I  1777.  msaomor*  vr]io|t  tvmlvedt 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor* 
poration,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name^  unless  the  misnompr  if 
pleaded  in  the  answer,  or  other  pleading  m  the  defendant's  behalf. 

Id.,  i  14,  am*d. 

I  17T8.  Aetlon  nvalnst  a  eorporatlon  npon  a  note,  etc 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  nt  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shiill  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  siich  nn  notion,  unless  the 
defendsnt  serves,  with  n  copy  of  his  nnswor  or  deninrrpr,  a  copy 
of  4n  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tried,  the  plainti£f  may  take  jadgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  oays  after  ser- 
vice of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  npon  the  defendant*8  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  seryice  of  the  summons  was  othorwlae  thaa 
personal,  at  the  expiration  of  twenty  days  after  the  serrice  ■ 
complete. 

2  B.  8.  469,  U  8,  9  and  10. 

I  17T9.  'Wlieit  foretvn  corpor»tloB  tnmr  •«•• 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  ohU- 
gation,  express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  Stats 
forbid  a  corporation  or  association  of  individuals  to  do,  wi^Qt 
express  authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  autho^ 
ized  by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  rii  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id..  H  i  and  2;  U   1878.  Ch.  634  (9  Edm.  67Q). 

I  1780.  [Am'd,  1913.]  'Wben  foreign  eorporatlon  may  b« 
sued. 

An  action  against  a  foreign  corporation  may  be  maintained  hj 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  of  action  arose  within  tho  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  reai  prop- 
erty situated  without  the  State. 

4.  Where  a  foreign  corporation  is  ^oing  business  within  thii 
state. 

Co.  Proc.,  I  427:  2  R.  8..  I  15.  am'd;  L.  1849.  ch.  107  (2  Edn.  47»). 
Am'd  by  U  1913.  cb.  «0.     In  effect  Sept.  1,  1913. 
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ABTIOLB  .  SBCOND. 

tpenMon  of  a  corporation,  and  of  the  officer  a  and 

membera  thereof. 

\tkoia  agalnflt  directors,  etc.,  of  a  corporation,  for  mlacpndnct. 
r  whom  action  to  be  btougbt. 
ilB  article,  bow  construed. 

1788.    [Repealed  by   L.   1909,   ch.   28.    See   ConsoU- 
i,  tit.  General  Corporation  Law,  §|  90-92.] 
4M 
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All'nOLB  THlho. 

ActioM  toproenre  the  dUaukLtion  of  a  wrvoraiion,  and  tfedoiif 
to  ei^arce  the  individual  liability  qf  the  ojficere  or  iwointwn  qi'c 
eorponUion,  tviih  or  tnthoiU  a  Uiseoiutios^  thereof. 

8«o.  1784.  Action  Itj  Jadcmeat  creditor  for  •equestratlio.  ttic^ 
1786.  Action  to  JImo  ?•       «   .pomtion. 

1786.  Id.;  br  irbom  to  bo  brouclit. 

1787.  Tempcnry     njuoctlon. 

1788.  Becelrer  may  bo  appointed.      Pormanont  aad  temporary  tccelvft. 

Ponrem,    etc..   of    temporary    rccelrer. 
1780.  Additional  povrera  and  duUea  maj   bo   confwrrod   upon  tm^^tm^f 

recelrer.  " 

171)0.  Alalcing  atockholdera,  etc.,  partloa. 
17U1.  Wben  aeparate  action  muy  bo  brouffbt  anloat  tbom. 
17wa.  Procecdlnga  in  oitber  actlu  . 

JJS!-  ?.<»««»«nt;    property  of   corporation   to  bo  dtotribotod. 
1794.  Id.;  atocli  anbMsrlptiona  to  bo  recovered. 
IJS^-  ll?-:  ■■  to  llabilitlea  of  dlr  cton  and  itooUMldera. 
1786.  Bffect  of  tbla  artlele  limited. 

§§1784-1796.  [Repealed  by  L.  1909.  ch.  28.  See  ConsoH- 
dated  Laws,  tit.  General  Corporation  I^w,  §§  100-106.  109- 
115.  J 


d  by  Google 


.4  CORPORATION.  fi  1797-1C*3 

ARTIOIilD  FOURTH. 

JieUan  by  th€  people  to  annul  a  corporation. 

.ctloo  by  attorney-gsoenl,  wbMi  legliUtura  dlrectt, 

1.,  bj  Icare  oC  coort. 

eaTe;   wben   and   bow   (ranted. 

ction  triable  by  a  jury. 

adffment. 

ijnnctlo'i  maj  ItBue. 

opy  of  Judgment-roll  to  be  filed  and  pabHabed. 

.I8a».   [Repealed   by   L.    1909,   ch.   28.     See   Consoli- 
irs,  tit.  General  Corporation  Law,  §§  190-136.] 
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ARTICLB  FIFTH. 

PravUioriB  applicable  to  ttco  or  more  of  the  actions  specified  in 

this  title. 

Sec.  1804.  Certain   corporations  excepted  from  certain   articles  of  tbla  title 

1805.  Officers  and  agents  may  be  compelled  to  testify. 

1806.  Injunctions  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  in. 

1808.  When  attorney -general  must  bring  action. 

1809.  Requisites  of  injunction  againut  corporations  In  certain  cases. 
1810  Id.;   of  order  appointing  receiver   in  certain  cases. 

1811.  Id. ;  of  judicial  suspension  or  removal  of  an  officer. 

1812.  Application    of   certain    provisions    to  joint-stock    asaociatlons. 
1818.  In  action  against  stockholders,  misnomer,  etc..  not  available. 

|§  1804-1808.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §S  300-^304.] 

I  1809.  [Am'd,  1909.]  Reaatatte*  of  Injunction  avalast 
Joint-stock  anaoclattonii  In  eertain  case*. 

An  injunction  order,  suspending  the  general  and  ordinary  base- 
ness of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  oflSce,  or  restraining  from  the  pe^ 
lormance  of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  tne  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870,  ch.  151,  I  1  (7  Edm.  661),  amM.  See  ||  1787.  1919.  Am*d  Mf 
L.  1909.  cb.  65.  Also  partly  repealed  bj  L.  1909,  cb.  28.  See  Consolidated 
Laws,  tit.  Qeneral  Corporation  Law,  |  305.  See  note  59  of  notes  of  Boacd 
of  Statutory  Consolidation  at  end  of  code. 

If  1810.1811.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated 
2.aws,  tit.  General  Corporation  Law,  |§  306-307.] 

§  1812.  [Am'd,  1909.]  Application  of  certain  provUloBs 
to  Joint-stock  aanoclatlons. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  a 
special  proceeding,  against  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director^  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id..  I  5,  amM;  L.  18T5,  ch.  42S.  See  |  2468.  AmM  by  L.  1909,  ch.  6& 
Also  partly  repealed  by  L.  1900.  cli.  28.  See  Consolidated  Laws.  tit.  Ocnerd 
Corporation  Law,  |  308.  See  note  OU  of  notes  of  Board  of  Statutory  Cob- 
aolidatlon  at  end  of  code. 
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U  rAm'dy  lOOO.]  la  action  avalnut  utookbolderiiy 
er,    etc.,   aot   aTatlable. 

i  an  action,  authorized  by  a  law  of  the  State,  is  brought 
3De  or  more  persons,  as  stockholders  of  a  joint-stock  asso- 
an  objection  to  any  of  the  proceedings  cannot  be  taken, 
;r8on  properly  made  a  defendant  in  the  action,  on  the 
that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
>n,  a  person,  whose  name  appears  on  the  stock-books  of 
elation,  as  a  stockholder  thereof,  by  the  name  so  appear- 

who  ia  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 

a  case,  the  court  may,  at  any  time  before  final  judg- 
pon  motion  of  either  party,  amend  the  pleadings  and 
ipers,  without  prejudice  to  the  previous  proceedings,  by 
tmg  the  true  name  of  the  person  intended,  or  by  striking 
name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
rase,  inserting  the  name  of  his  representative  or  successor. 

9,  cb.  157.  I  2  (7  Edm.  426).  Am'd  by  L.  1909.  cb.  65.  Also 
pealed  by  L.  1909  cb.  28.  See  Consolidated  Laws.  tit.  General  Cor- 
Law.  I  309.  See  note  61  of  notes  of  Board  of  Statutory  Cm- 
at  end  of  code. 
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TITLB  ni. 
Actions  relating  to  the  estate  of  adeoedenl 

Article  1.  Action  hj  or  against  an  exeentor  or  admlnlatrator. 

2.  Action  by  a  creaitor  agalnat  hla  debtor's  next  of  kin.  Isgatae,  Wk 

or    devisee. 
8.  Action  to  establish  or  Impeach  a  wiU. 
4.  General  and   miscellaneous  proTisions. 

ARTICIiB  PIR9T, 

Action  by  or  against  an  executor  or  administrator. 

See.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brooght  In  vtfn- 
sentatiye    capacity. 
1818.  When  personal  and  representatlTe  cause  of  action  may  be  joined. 

1816.  Id.;   separate  dockets   and  execatlons. 

1817.  Regalations,  when  some  of  the  executors,  etc.,  are  not  snmmoiml. 

1818.  Bxecators  who  bare  not  qualified,  not  neceasary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;   by   infant;   guardian's  bond. 

1821.  When  action  barred  by  judgment  against  heir,  etc. 

1822.  Limitation  of  action  by  creditor  on  claim  rejected,  etc. 

1828.  Decedent's  real   property   not   bound  by  judgment    against  csscB> 
tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leare  to  Issue   execution   against   executor,   etc. 
1828.  Id.;  how  procured;  order;  and  contents  thereof. 

1827.  Security  may  be   required   from  a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former   Judgment. 

1880.  Action  against  executor,  etc.,  who  has  been  superseded. 

1881.  False  pleading  by  executor,  etc. 

1882.  When  inventory  may  be  contradicted. 
1888.  Liability  for  uncollected  demands. 
1884.  The    last  two   sections    qoallfled. 
1835.  Costs;    bow    awarded. 

1830.  Id.;    when   awarded. 

ISSOa.  Foreign  executor  or  administrator  may  sue  or  be  sued. 

I  1814.  Action,  etc.,  hy  and  ayalnst  exeowtor,  ete^  t«  •€ 
bronvltt  In  representatf-ve  oapaotty. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  l^longing  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceedinsr,  hereafter  commenced  against  him,  except  where  it  is 
brought  to  charge  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  cour^  contained  therein. 

I  1816.  "Wlten  personal  and  representative*  eanses  of 
aetton   may  be  Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
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of  the  same  transactloii,  or  transactioDs  connected  with 
subject  of  action;  do  not  require  different  places  or 
trial;  and  are  not  inconsistent  with  each  other, 
se  specified  in  this  section,  a  judgment  for  the  plaintiff 
i  of  money  must  distinctly  show,  whether  it  is  awarded 
he  defendant  personally,  or  in  his  representative  ca- 

I,  sobd.  9,  ante. 

Id.  I  separate  dcNSkets  and  executions. 

ise  specified  in  the  last  section,  or  where  costs,  to  be 
out  of  the  indiridual  property  of  an  executor  or  udiuin- 
ire  awarded  in  an  action  by  or  against  him  in  his  repi*e* 
capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
gainst  him  personally,  may  be  separately  docketed,  and  a 
execution  may  be  issued  thereupon,  as  if  the  judfrment 
I  no  award  against  him  in  his  representative  capacity. 

SSa   awl   11246,    poet. 

Reffnlatlons,  when   some   of  tbe   exeentors^  eto.* 
■nnunoned. 

ction  or  special  proceeding  against  two  or  more  executors 
listrators,  representing  the  same  decedent,  all  are  con- 
8  one  prreon;  pnd  thoFc  who  are  first  served  with  process, 
ppear,  must  answer  the  plaintiff.  Separote  answers,  by 
cxecntors  or  ndministrntors  cannot  be  required  or  nl- 
Kcepi  by  direction  of  the  court.  Judgment  in  favor  of 
tiff  may  be  entered,  and,  io  a  proper  en  so.  execution  may 
,  against  all  the  defendants,  as  if  all  hnd  nnpesred.  But 
on  docs  not  affect  the  plaintiff's  right  to  liring  into  court 
[ecutors  or  administrators,  who  are  parties. 
448.  ii  6  and  7  (2  Edm.  467).  am*d. 

Bxeentors  "wlio  have  not  qnalllled,  not  necessary 

'  two  or  more  executors,  to  whom  letters  testamentary 
:  been  issued,  is  not  a  necessary  party  to  an  action  or 
roceeding.  in  favor  of  or  against  the  executors,  in  their 
tative  capacity. 

ch.  140,  I  1  (4  Edm.  606). 

.  Action  by  levatee,  etc.,  avalnst  execntor,  eve 

er  the  expiration  of  one  year  from  the  granting  of  'et- 
amentary  or  letters  of  administration,  an  executor  or  nd- 
tor  refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
re,  the  person  entitled  thereto  may  maintain  such  an  nc- 
inst  him,  as  the  case  requires.  But  for  the  purpose  of 
ig  the  time,  within  which  such  an  action  must  be  com- 
the  cause  of  action  is  deemed  to  accrue,  when  the 
's  or  administrator's  account  is  judicially  settled,  and 
re. 
114.  S  9  (2  Edm.  118).    See  |  1827,  post. 

'.  Id.  I  by  infant  I  srnardian's  bond. 

uardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
(Tought,  as  prescribed  in  the  last  sectinn,  must,  unless  he 
tht  general  guardian,  execute  aud  file  with  the  clerk, 
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before  the  commencement  of  the  action,  •  bond  to  the  Infant, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  jndge 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  whicU 
the  guardian  may  receive,  by  reason  of  the  legacy  or  distributive 
share. 
2  B.  8.  114,  I  12,  am'd.   Bee  |  476,  ante. 

I  1821.  When  action  barred  by  Indsment  against  beir, 
•to. 

A  final  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  tlie 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

M.,  H  7  and  8,  am'd  and  cooaoUdated. 

1  1882.  [Am'd,  1805.]  I<lmltatton  of  aotioa  by  oroditot 
OB  claim  rejected,  etc.i 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admln- 
iFtrator  as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due.  within  six  months  after  a  part  thereof  becomes  due:  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

.  ^JS;  ^-  ®®'  •  ^  <2  Edm.  91) ;  L.  1896,  cb.  595.     |  1822  Is  anperHedml  !« 
I  2681,  poKt,  as  added  by  L.   1914.   ch.   448. 

{  1828.  Deecdcitt's  real  property  aot  boaad  by  Jadv 
ment  avalnat  executor,  etc* 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  execator  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  jtidgmont,  nnless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  8.  449.  I  12.(2  Edm.  468).    See  fi  1816.  ante. 

I  1824.  "Want  of  assets  not  to  bo  ploadod  by  exeeator, 
oto.  , 

la  as  action  against  sn  executor  or  administrator.  In  .  his 
representative  capacity,  wherein  the  complaint  demands  judipnent 
for  a  sum  of  money,  the  existence,  sufficiency,  or  wjmt  of  i 

»  Superseded  by  |  2681,  pott.  ^^^  Dgtized  byGoOglc 


c  15,  t.  8.  a.  1  DECEDENTS  ESTATE.  gg  1885-aS 

shall  not  be  pleaded  by  either  party;  and  the  plaintUTs  right  of 
recovery  is  not  affected  thereby,  except  with  respect  to  the  cohi* 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an  ac- 
tion is  not  evidence  of  assets  in  the  defendant's  hands. 

Sabstltttted  for  2  B.  S.  88  and  80,  »  31,  30  and  40  (2  Bda.  90  and  92), 
and  2  ii.  8.  448,  460  and  461,  H  6.  lD-22  (2  Edm,  467,  470). 

9  1820.  Leave  to  Issue  execution  aaralitst  exeeator,  etc. 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  an  executor  or  administrator,  in  his  repre- 
sentatiye  capacity,  until  an  order  permitting  it  to  be  issued  bns 
been  made  by  the  surrogate  from  whose  court  the  letters  were  is- 
sued. Such  an  order  must  specify  the  sum  to  be  collected,  au  I 
the  execution  must  be  indorsed  with  a  dhrection  to  collect  that 
sum. 

2  B.  8.  88.  I  82  (2  Sdm.  90),  Am*d.      See  f|  1880,  2852. 

I  1820.  Id.  I  bo^r  procured  |  order  i  and  coateBts  thereof. 

At  least  six  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personal^  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  In  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiffs  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  Just  pro- 
portion of  the  assets,  in  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  Is  less  than  the 
plaintiff's  Just  proportion. 

Id.,  f  82;  in  part,  and  2  R.  8.  116,  1 18  (2  Sdm.  110).  See  8  1881,  ssbd.  2 
i  2726,  sotML  1. 

fi  182T.  Seearltr  mmr  be  reaalred  from  a  lesateo* 

Where  a  judgment  has  been  rendered  against  an  executor  or 
Administrator,  for  a  l^^cy  or  distributire  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  and  In  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaJting  to  the  defendant,  in  sucn  a  sum 
and  with  snch  sureties  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  wiiich  the  defendant  is  chargeable  for  expenses,  claims  on- 
titled  to  priority  as  against  the  applicant,  and  the  other  legndes 
or  dkitributive  shares,  of  the  class  to  which  the  applicant's  clnira 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  therepf,  with  the  other  l^ratees  or 
representatives  of  the  same  dass,  as  is  necessary  to  make  up  the 
deficiency. 

Sobstltoted  for  2  B.  8.  114,  116,  If  10  and  11  (2  Sdm.  118). 

I  18S8.  Aeiioasy  etc,  vrhea  aot  to  abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  sur- 
rogate, as  prescribed  in  chapter  eighteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  \»  deemed  a  tmstee,  appointed 
by  virtue  of  a  Btatate,  within  the  meaning  of  ttiat  expresaiou  u« 
nsed  in  section  766  of  this  act. 

Sabstitated  for  2  R.  S.  T7,  f  40  (2  Bdm.  78);  2  B.  8.  IIS,  |  U  d  JUa. 
110),  and  li.  1860,  cb.  162,(4  iSdm.  &06). 

9  1829.  £xeciitton  on  former  Jndarmeiit. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or  ad- 
ministrator,  in  his  representative  caoacity,  upon  a  judgment  re- 
covered by  any  person  who  preceded  nim  In  the  administration  of 
the  name  eetutc,  in  nny  cofo  whore  it  mi^ht  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  a.  8.  449,  I  13  (2  Edm.  468).    8e6  {  1876.  ante. 

1  1R80.  Action  aarninst  executor,  etc.,  vrbo  has  l»eem 
jnperseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him,  to  charRc 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  Is  not  of  any  force,  as  agalxut 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad- 
ministration thereof. 

2  B.  8.  116,  I  16  (2  Edm.  110). 

1  1881.  False  pleading  by  execvtor,  etc* 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  lila 
having  made  a  false  allegation  in  pleading. 

2  a.  8.  438,  I  10  (2  Bdn.  468). 

I  1882,  When  inTcntorr  may  be  contradicted* 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
idministrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  ia 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  asaets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  In  the  inventoir,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  br  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  c9  returned;  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id..  I  14,  am'd. 

I  1888.  Liability  for  nneolleeted  denandik 

In  such  an  action  or  si)oclal  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  ^no  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id..  I  II,  sm'd. 

I  1884.  The  last  two  sections  qnalilled. 

The  last  two  P'^^^tious  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 
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I    188S.    CostJii    bow^   •  warded* 

Where  a  jadgment  for  a  sum  of  money  only  is  rendered  ngainst 
an  executor  or  administrator,  in  an  action  brought  against  i.ia 
in  hig  representative  capacity,  costs  shall  not  be  awarded  ag.nia:kt 
him,  except  as  prescribed  in  the  next  section. 

t  B.  8.  90,  I  41  CB  Mm.  98).    8m  Go.  Proc.,  |  817. 


I  1886.  [Am'd,  1886y  1S97,  1906,  1916.]  Costs,  when 
airardedy  et  cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintifiTs  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreason- 
ably resisted  or  neglected,  the  court  may  award  costs  and  dis- 
bursements or  disbursements  without  costs  against  the  executor 
or  administrator  to  be  collected  either  out  of  his  individual  prop- 
erty or  out  of  the  property  of  the  decedent  as  the  court  directs, 
having  reference  to  Uie  facts  which  appear  upon  'the  trial.  Where 
the  action  is  brought  in  the  supreme  court,  or  any  county  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

See  I  2681.  post.  Am'd  by  L.  1895,  chs.  696.  946:  L.  1897,  cb.  469; 
L.   1906.  cb.  60;   L.   1915.  cb.   638.  In  effect  May  14,   1915. 

I  1886-*.  TAddedy  1911.1  Foret^n  executor  or  adminis- 
trator may  sae  or  be  saed. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  couin:  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if.  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
seven  hundred  and  four  of  the  code  of  civil  procedure;  in  de- 
fault whereof  all  proceedings,  in  such  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Addea  by  L.  1911.  cb.  631,  In  effect  July  10,   1911. 

457 


d  by  Google 


§§  1887-W  DECEDENTS  ESTATE.  c.  15.  t.  8,  a. » 

ARTIGLB  SBGOND. 

Action  by  a  creditor^  against  his  debtor^ s  next  of  kin,  legatee^  heir 
ordevisee. 

Sec.  1887.  When  action  llei  against  next  of  kln»  legateea.  He. 

1888.  Action   may   be  Joint  or  aeTerai. 

1889.  In  Joint  action,  recovenr  to  be  apportioned. 

1840.  Recovery  in  a  MTeral  action. 

1841.  Beqalaltea  to  recovery  in  action  agalnat  legatee. 

1842.  W  -  '-  --*'-n  against  a  preferred  legatee. 
1848.  LJ  belrs    and    devisees. 

1844.  Vi  therefor  may   be  brought  against  helra  and  devisees. 

1845.  E  plication  to  sell  real  property. 

1846.  A<  be  Joint. 

1847.  n  be    apportioned. 

1848.  It  >   recovery   against   heira. 

1849.  Id  devisees. 

1860.  D  or  prior  recoveries. 

1861.  O  »  describe  land  descended,   etc. 

1862.  Ji  -hen  to  be  satisfied  ont  of  land. 

1863.  Id  it  a  lien  on  land  aliened. 

1864.  H  nt   taken,   when   land  aliened. 

1865.  CL of  debU  to  be  enforced  under  this  article. 

1856.  Defence  by  reason  of  other  prior  or  equal  claims. 

1867.  Id.;  when  snch  a  claim  is  paid. 

1868.  Action  not  suspended  by  infancy. 

1869.  This  article  not  applicable,  where  will  cbargea  real  property,  etc 
1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

S  1887.  When  action  lle«  asalnst  next  of  kin,  levateea, 
otc. 

An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  Van  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  B.  8.  90.  S  ^  (2  Bdm.  92),  am*d. 

1  1888.  Action  mar  be  Joint  or  scTcral. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintifrs 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  B.  8.  461,  If  23  and  26  (2  Edm.  470),  am*d. 

I  1888.  In  Joint  action,  reco-irery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec^ 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apjQprtioned  in  like  manner;  except  that  the  expenses  of  sen^ 
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lug  the  summons  upon  each  defendant  must  be  taxed  against 
him  onlj;  and  one  sheriff's  fee,  for  returning  an  execution,  may 
be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

2  B.  S.  451,  part  of  |  34  and  Sf  28-31,  consolidated. 

I  1840.  Reeovery  In  m   several  action* 

Where  an  action  is  brought  against  the  surviring  husband  oi 
wife  only,  or  a'gainst  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
*the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,  If  24.  25  and  26,  consolidated. 

S  1841.  Reqnisltes  to  recovery  in  action  against  lesatee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  Tbat  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  I  27.  am*d. 

I  1842.  Id.  I  in  action  asainst  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  witn  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

I  1843.  [  Repealed  by  L.  1900,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  f  101.]^ 

1  1844.  [Am'd,  IINW,  1916.1  mriien  action  tberefor  may  be 
bronvht  aarainst  belrs  and  devineeji. 

An  action  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  upon 
his  estate,  have  been  granted  within,  the  state. 

2.  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
within  the  state. 

2  R.  8.  109,  I  98  (2  Edm.  118).  Am'd  by  L.  1909.  ch.  69.  |  3;  L.  1916, 
ch.  636.  In  effect  May  14.  1916.  See  note  62  of  noteti  of  Board  of  SUtutory 
CocwoUdatioiii  at  end  of  Code. 
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I  1845.  [Am*d,  1916.]  fiffeot  of  •ppUoatlon  to  aeU  ro«l 
property. 

Where  it  appears  that,  at  the  time  of  the  commencemeDt  of 
an  action  to  enforce  the  liability  declared  in  section  one  hundred 
and  one  of  the  decedent  estate  law,  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator  of 
decedent  in  which  an  order  to  dispose  of  real  property  of  the 
decedent  for  the  payment  of  his  debts  may  be  made,  is  pending  in 
a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subsequent  to  the  complaint,  must  be  stayed  by  the 
court,  until  the  proceeding  is  disposed  of,  unless  the  plaintiff 
elects  to  discontinue.  If  an  order  to  dispose  of  real  property 
is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff  has 
alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint, 
that  real  property,  other  than  that  included  in  the  decree, 
descended  or  was  devised  to  the  defendants.  If  the  plaintiff 
elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property,  with  respect  to 
which  the  allegation  is  made;  but  he  cannot  share,  as  a  creditor, 
in  the  distribution  of  the  money,  arising  from  the  disffosal  of  the 
real  property,  described  in  the  order,  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 

Id.,   I  S3.     Am'd  by  U  1916,  ch.  444,  in  effect  May  0.  101«. 

1  1846,   [AmM,  1009.1     Aetloa  mnst  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  In 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs^  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L,  1837,  ch.  460,  |  73  (4  Etlra.  500),  am'd.  Arn'd  by  L.  190».  ch.  te. 
I  3.    See  note  63  of  notes  of  Board  of  Statutory  Ck>n8olldatk>n  at  eud  of  code. 

8  1847.  Recovery   to   be  apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  Is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  18.TO  of  this  act.  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which     he  is  chargeable. 

2  R.  8.  455,  If  52  and  58  (2  Edm.  474). 

5  1848.  Reqntaltee  to  recorery  avatnet  belra* 

Where  the  action  is  brought  against  heirs,  the  plaintiff  mast  | 

show,  either  I 

1.  That  tho  decedent's  assets,  if  any,  within  the  State  were  ! 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex-  I 
penses  of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  In  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  adminia' 
trator,  and  against  the  surviving  husband  or  wife,  legatees,  and 
next  of  kin. 
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Tae  execQtor's  or  administrator's  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section* 

2  B.  8.  466,  I  83.  am'd  by  L.  1860.  ch.  110.    See,  also,  Id.,  f  36. 

I  1848.  Id.  I  asalnst  devisees. 

Where  the  action  is  brought  against  devisees,  the  plain dff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  tiie  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  H  66  and  68,  consolidated. 

9  18SO.  Deductions  for  prior  reecrerles. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  hns  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

Id.,  Sf  M  and  67.  am'd  and  condenied. 

I  1861.  Complaint  to  describe  land  deseended,  etc. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
its  value. 

Id..  i<  44  and  60. 

9  1862.  Jndvntent)  wben  to  be  siitlslled  out  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id.,  H  4T  and  48.    Bee  99  670,  872.  tfnte. 

9  1803.  Id.  I  wben  not  a  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  tlie  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  99  61  and  61,  am'd  and  eondenaed. 

9  1884.  How  fndffnaent  taken»  wben  land  aliened. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  moy,  at  his 
election,  take  a  final  judgment  against  him  for  th'  value  of  the 
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property  so  aliened,  or  so  mnch  thereof  as  may  be  necessary,  u 
in  an  action  for  the  defendant's  own  debt. 
2  R.   S.  453.   i  40,   and  part  of  f  61. 

§  1865.  [Am'd,  lOOO.]  ClAMlflcatlon  of  debt*,  to  be  «■• 
forced  vnder  thl«  article. 

Where  the  snrTivingr  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  pay- 
ment thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id..  If  37  and  38.    AmM  by  L.  1900.  ch.  63.  I  3.    See  note  64  of  notes  of 

Board  of  Statutorr  Consolidation   at  end  of  cude. 

i  1866.  Defense,  by  reason  of  other  prior  or  eqnal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintiffs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amooot 
of  the  valid  demands  of  a,  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintifiTs  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,  II  30  and  40.  consolidated. 

S  1857.  Id.  9  when   snch  a   claim  Is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ba> 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  the 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid. 

Id.,   I   41. 

9  1868.  Action   not  suspended  by  Infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,   and  the  judgment-roll  filed. 

Id.,  II  43  and  54,  consolidated. 

S  1859.  [Repealed  by  L.  1901).  ch.  18.  See  Consolidated  I^wf, 
tit.  Decedent  Estate  Law,  §  102.] 
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f  I860.  One  action,  ^rhere  «ame  per«ou  Is  l&elr,  deTlsee, 
etc* 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
deyise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  which  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  Is  liable  only  in  a  representative  capacity* 
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ARTICM3  THIRD. 

Action  io  establish  or  ihpeach  a  tnit 

Bm.  1861.  Wben  action  to  Mtabllth  a  ^111  may  be  brought. 
1802.  Judgment,   that  *vill  Le  eetablialieU. 

1863.  Judgment   admitting   the  will  to   probate. 

1864.  CoDtenta  of  Judgment;   anrrogate'a  duty. 

1865.  Proof  of  lost   will  In  certuin   caaea. 

1866.  Action  to  eatablisb,  etc..  will,  relating  to  real  property. 

1867.  RetroapectlTo  effect  of  tbla  article. 

1  1801.  \Vhen  actlou  to  eetablleb  a  will  mar  be  brous^kt» 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  beeo 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court:  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  his  death,  and  the 
case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  I  63a  and  parU  of  ||  64a.  67a,  68a  and  the  whole  of  §S  eSb  and 
Ma  (2  Edm.  68.  68). 

S  1802.  Jvdirmeitt,  that  will  be  establtsbed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  Talid- 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
hi  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  most 
be  determined  .  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id..  I  66a. 

i  1808.  J^dinnent  admltttnir  tbe  will  to  probate* 

Where  the  parties  to  the  action,  who  have  appeared  or  hare 
been  duly  summoned,  include  all  the  persons  who  would  be  necee^ 
sary  parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
Ihe  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  trnnsmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  ofllicp;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from  ' 
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Mf  court.  In  the  same  manner,  and  with  like  effect,  as  upon  a 
wHl  duly  proved  in  that  court. 
a  a.  8.  67,  Uit  part  of  |  e7a. 

i  1804.  Contemts  of  Jvdirmenti  Burroirate**  dutr* 

A  copy  of  the  will  so  established,  or,  if  it  is  lc«t  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  ia  the 
judgment. 

f  186S.  Proof  of  loaf  ^rf  11  in  certmin  cases. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  Drovisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  I  87b,  aiB*d. 

i  ISOe.  Actlom  to  eatabllalft,  eto.,  will,  relattnir  to  real 
property. 

The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  neir  of  an  intestate,  may  oe  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  at)ply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act,  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate's  court,  before  the  commence- 
ment of  the  action. 

L.  18B3.  ch.  388.  9  1  (4  Edm.  608). 

I  1867.  Retroapeottve  efieet  of  thim  artlele. 

The  provisions  of  this  article  apply  as  well  to  wills  made  befora, 
as  to  those  made  after,  this  article  takes  effect. 
SB.8.88,  H68bsiid88baiid  part  of  |  87a  (S  Bdm.  8*). 
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ARTICLE   FOURTH. 

General  and  miscellaneous  provisions. 

Sec.  1868.  Action  by  child  born  after  will,  or  by  wltnciis  to  will. 

1869.  Receiver,  as  Buccestsor  of  Hurvivlng  executor,  etc. 

1870.  Next  of  kin  defined. 

9  1868.    [Repealed  by  L.  1909.  ch.  18.    See  Consolidated  Laws, 
tit.   Decedent  Estate   Law,   §  28.] 

§  1800.  [  Am*d,  1KI>6.]     RecelTer,  as  snccesMOr  of  nvrvlvlnir  I 

executor,    etc. 

Where  the  estate  of  a  decedent  has  been  brought  ander  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or         I 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,   upon  the  d^ath  of  the  sole  surviying  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such         | 
terms  and  coudition-s,  and  upun  such  notice  to  the  parties  inter-         ; 
ested,  as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.     For  the  purpose  of  carrying  into  effect         I 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate,         I 
a   receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  hae,  subject  to  thp  direction  of  the  court,         , 
the  like  power,  as  an  administrator  with  tne  ikUI  annexed.  ' 

L.   1895,  ch.  946. 

9  1870.  Next,  of  kin   defined. 

The  term   "next  of  kin."   as  used  in   this   title,   includes  all         I 
those  entitled,   under  the  provisions  of  law  relating  to  the  dis- 
tribution   of   personal    property,    to   share   in   the    unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expensea,  other 
than  a  surviving  husband  or  wife. 

See   ii   1905  and  2514,   subd.    12,   post.  I 
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TITLB  IV. 
Other  special  actions  and  rights  of  action, 

Aitlele  1.  Jodgment  creditor's  action. 

2.  Action  by  h  prlTate  person  upon  an  official  bond. 

3.  Action  bj  a  priyate  person  for  a  penalty  or  forfeiUng!. 

4.  Certain  actions  to  recover  damages  for  wrongs. 
A.  Miscellaneoos  actions  and  rlgtau  of  action. 

ARTICLE  FIRST. 

Judgment  creditor's  cictioru 

Soc  1871.  When  Judgment  creditor  may  bring  action. 

1872.  To  what  coanty  execution  must  bare  Issued. 

1873.  Wbat  property  may  be  reached. 

1874.  Interest  of  judgment  debtor  in  land  contract  may  be  readied. 

1875.  Id.:  how  applied.  ^^ 
187Q.  Injonction  may  be  Issued. 

1877.  BccelTer  may  be  appointed. 

1878.  How  discovery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  cannot  be  reaches. 

i  1871.  'Whem  Jadgrment  creditor  mar  brlnir  action. 

When  an  execution  against  the  property  of  a  judgment  debtur, 
israed  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him,  or  to  any  other  person;  and 
to  procure  satisfaction  of  the  plaintiff's  demand,  as  prescribed  in 
Uie  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
joinUy  with  the  defendants  summoned  or  with  any  of  them, 
may  be  aoplied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed'  in  this  article. 
2  B.  S.  173.  i  38  (2  Bdm.  180).    See,  also,  li  217.  T18  and  827.  ante. 

I  1872.  To  what  covntT  exeoutiom  mvet  lutwe  leaved. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
anless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

I  1878.  'Whsit  property  may  be  reacbed. 

The  final  judgment  in  the  action  must  direct  and  provide  for 
tbe  Mtisf action  of  the  sum  due  to  the  plaintiff,  out  of  any  mone^, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  doe 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered  in  the  action:  whether  the  same  might  or  might   not 
have  been  originally  taken  by  virtue  of  an  execution. 
2  R.  s.  780.  I  80. 

8  1874.  Iutere«t  of  Judflrment  debtor  tn  land  eontraet  bmit 
be  reached. 

The  final  judgitaent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaiutifif,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
an(^  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  S.  744.  I  6  (1  Edm.  686).  am*d.     See  f  1253. 

9  1876.  Id.  I  how  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  Interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  I  6. 

i  1876.  laJanctloB  mar  be  ISMved. 

A  temporary  injunction,  restraining  the  transfer  to  any  penoo, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  gronted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  It 
deemed  to  be  one  of  those  specified  in  section  608  of  this  act 

2  R.  B.  174,  i  80. 

I  1877.  Recei-rer  laaT  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver*! 
title  or  possession. 

See  li  714-710  aod  718.  «nt«. 

S  1878.  How  dlsooverr  max  be  eompelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  It,  and 
to  be  examined  under  oath,  concerning  the  matters  pertainiioig  to 
the  discovery.    But  this  section  does  not  affect  the  right  ot  tbf 
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plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

9  18T9.  AppllcAtlon  of  tbls  article  |  frhat  property  cannot 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
Is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorise  the  discovery  or  seizure  of,  or  other  interference 
with,  any  property,  which  is  expressly  exempted  by  law  from 
lery  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  oersonal  services, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  Is  made  to  appear,  by  his  oath  or  otherwise,  that 
thofse  earnings  are  necessary  for  th<^  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870.  ch.  151.  I  8.  «Qbd.  1  (7  Edm.  ^1);  k  U-  &,  UTt  cb.  1,  |l  88  and  80 
(2  Edm.  180).    See  Co.  Proc.,  |  297. 
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ARTICLE   SKCOND. 

Action  by  a  private  per 8*m  vpon  an  official  honcL 


Sec.  1880.  Application  for  leave  to  sue  Btaerlff*B  bond;   proof 

1881.  Order   gruutiug   leuve;    actioD   thereupoD. 

1882.  SucceBstve  actions. 

1883.  ludoraemeut  upon  execution. 

1884.  Cuilectiou  of  ejk.ecation;  wlien  a  defence  to  aubaeqoait  action. 

1885.  Wbeu  claliuauta  eutitled  to  ratable  dlstribatioo. 
1880.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  otber  officers. 

1889.  Actions,  etc..  under  the  last  three  sections    regtdated. 

1890.  Receivers,   etc.,   deemed   public  officers. 

,  1891.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 

1  1880.  [Am'd,  1896.]  Application  for  leave  to  ane  •hertfl'a 
bond)   proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  bis  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriflTs  official 
Itond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satia- 
f action  of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  S.  476.  |§  1  and  2  (2  Edm.  498);  L.  1896.  cb.  946. 

I  1881.  Order  frrantlngr  leave;  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  pe^ 
mitting  the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  I  3.    See.  also.  1  R.  S.  378.  fi  67  (1  Edm.  351). 

S  1882.   [Am'd,   1896.]    Snccesalve  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

*  Id.,  If  6,  6.  7  and  8.  am'd  and  consolidated;  L.  1806,  cb.  946.    See  {  18M. 
post. 

§  1883.  Indor«ement  npon   execntion. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id..  I  16. 
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i  1884*  <?olleetioM  of  ezeeutlomi  wl&en  «  Aefeaee  to  ralk- 
■•aueat  aettoa. 

It  is  a  defence  by  a  surety*  against  whom  an  action  Is  brought 
upon  a  sheriff's  official  bond,  that  he,  or  any  other  surety  or 
sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recovered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

2  B.  8.  470,  H  12.  18  and  14. 

I  188S.  mriien  elalmants  entitled  to  ratable  dlstrllratloa. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  oond,  made  upon  notice  to  the  plain- 
tiffs attorney,  in  each  action  tnen  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  tne  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id..   If  17  and  18. 

I  1886.  Aetloa  vpon  fei  nvrrovate'n  boad. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id..  H  19  and  20.    See  L.  1868,  ch.  213  (8  Bdm.  840). 

S  1887.  Aetloa  apoa  a  eovnty  treaaarer'a  bead. 

Where  a  certifi^  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
bis  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paoer, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

Sm  L.  1874,  eh.  S24.  11  1  -o^  2  (0  Kdm.  068). 
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9  1689.  A«ti0HS  «pom  ollleial  bond*  af  other  ofleers. 

Where  a  public  o£Scer  is  required  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by  law  for  the 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
has  sustained,  by  his  default,  dellnqnency  or  miscondact,  an 
Injury,  Cor  which  the  sureties  upon  the  bond  are  liable,  such  a 

Krson  may  apply  for  leave  to  prosecute  the  delinquent's  official 
nd. 
See  L.  1874,  ch.  624,  ||  1  and  2  (9  Edm.  966);  R.  S.,  ||  21-27. 

i  1889.  Aottonsy  ete.y  vsdev  the  last  three  aeetloma  res«- 
l«t«d. 

Sections  1880  to  1885  of  this  act,  both  inchisive,  goTern  an 
application,  made  as  prescribed  iu  either  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  tberetn 
instead  of  the  sheriff  and  his  sureties. 

f  18fM>.  ReeeWers,  ete.,  deemed  pvblle  olBoers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  ia  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  be 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leaye  to  prosecute  his  official  bond 
must  be  made  to  tnc  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it, 

i  1801.  Demand  of  money  |  vrhen  necessary  before  appll* 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  tnat  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1802.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  upoly,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  sjiowing  that  it  ought  not  to  have  been  granted.- 

4T2 
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▲RTICIiB   THIRD 

Actum  by  a  private  person  for  a  penalty  cr  forfeUuta, 

Sm.  18M.  Aetion  hf  perton  spedaUy  «ggrl«Ted. 
IflM.  Action  by  common  Informer. 

1885.  Id.;  aerrlce  of  lommona. 

1896.  Id.;  when  not  barred  by  «  eollnslTe  recoTory. 
188T.  Indorsement  upon  eammons. 

1886.  Wben  part  of  a  penalty  may  be  recorered. 

1  1888.  Aetlom  "by  per«oift  «pcoiallT  afrarrteved. 

Where  a  penalty  or  forfeiture  is  giTen  by  a  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom 
It  IB  giTen  may,  if  it  is  pecuniary,  maintain  an  action  to  recoTer 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  ralne. 
or  other  damages,  as  the  case  requires. 

2  R.  8.  480.  I  1  (2  Edm.  602).  am'd. 

I  1884.  AetloB  by  common  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  li  6  and  6.    See  |  887.  ante. 

f  18IME.  Id.  I  service  of  Mnmmons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
■ection,  can  be  served  only  by  an  ojQicer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  It  was  issued,  as  the  case 
requires. 

Id.,  part  of  t  0. 

f  189«.  Id.  I  when  not  barred  by  a  collnslve  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  coUusively  and  fraudulently. 

Id..  9  14. 

I  189T.  Indorsement  npon  snmmons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  difirerent  sections  thereof,  for  different 
acts  or  oiBisaioii» 

M^  •  fc  ^^^ 
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S  1898.  When  part  of  a  penalty  mar  be  recovered. 

Where  a  statute  gives  a  pecuttiai-y  poftnlty  or  forfeitun'.  uot 
exceeding  a  specified  sum.  an  action  moy  be  mniutaiucU  to  rccurer 
the  sdiu  spctified;  and  tnfe  court,  jury,  or  referee,  by  tvhicb  or 
by  whom  the  issues  of  fact  are  tried.  or«  where  judfonent  is  tnkra 
by  default  for  fnihire  to  appear  or  nlend,  the  datdnres  nr*  nM^r- 
tained,  may  award  to  the  plaintiff  the  whole  sum.  ot-  such  ft  piut 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 
8  B.  8.  480,  1 16,  «m'4. 
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ARTICliB  POURTH. 

Certain  actions  to  recover  damdgee  for  wrongs, 

§te,  18M.  CItII  and  crimixial  prtMCcatloiui  not  mefged. 

1900.  Action   for  aulog,  etc.,  in  name  of  another.     MaOe  also  a 

mGanor. 

IdOl.  I^eble  and  otk^r  Increased  lamag^s  to  be  recorered. 

1902.  Abtion  for  causing  death  by  negligence,  etc 

1903.  DitftrlbilHon  of  dAtnag&a  recorered. 

1904.  Id. ;  kniDinit  of  rt^corery. 
1006.  K«ti  Of  kin  deflHed. 

1906.  Mftken  for  aland^  of  A  Wottafl. 

190T.  When  ftetiOn  for  ItbUl  culiot  Va  taalntalaCd. 

1906.  The  last  aetrtloo  dUftltflM. 

I  1898.  Civil  and  criminal  pro«eeation6  not  merffed. 

Where  the  Tlolation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prdsecation,  the  onl»  is  hot  iHerged  in  the  other. 
Cb.  Pft>e.i  I  7. 

1  1906.  Atetioli  Mip  ilkinc  etc.,  in  name  of  another.  Made 
also  a  miadeoaeaaor* 

If  a  person,  yexatiously  or  malicionsly,  in  the  name  of  another 
bat  without  the  latter^s  cofasent,  or  in  the  name  of  an  unknown 
person,  eommences  or  CJbntlniies,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes^  or  eaases  to  be  taken,  any  procaetl- 
ing,  in  the  course  of  till  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  ah  action,  to  recoyer  damages  there* 
for,  may  be  ihaintaihed  against  him,  ht  the  adverse  party  to  th« 
action  or  special  proceeding:  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
Kuiity  of  a  misdemeanor^  punishable  by  imprisonment,  not  ex- 
ceeding six  mohtlis. 

2  R.  8.  650.  i  1  (2  Edm.  671).    See  Penal  Code,  |  168. 

I  lOQgL.  Tr««1lft  ttlid  dth^t'  iilci-eilftea  dAibiiffeil  to  %e  re- 
*or^re«4 

In  an  action,  brohght  hf  thd  adverse  p^H:^,  as  prescribed  in 
the  laat  6ection»  the  plaintiff,  if  he  recovers  final  judgmenti  Is 
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entitled  to  recover  treble  damages.     In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section. 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 
Id.,   part  of  I  1.     See,  alflo,   ff   1020  and  1184,  ante. 

f  1002.  [Am*d,  1900,  1016.]  Action  for  eannlsff  deatli  by 
nevllvence,  et  cetera. 

The  executor  or  administrator  duly  appointed  in  this  state,  or 
in  any  other  state,  territory  or  district  of  the  United  States,  or 
in  any  foreign  country,  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action 
to  recover  damages  for  a  wrongful  act,  neglect  or  default,  by 
which  the  decedent's  death  was  caused,  against  a  natural  persou 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof  if  death  had  not  en- 
sued. Such  an  action  must  be  commenced  within  two  years  after 
the  decedent's  death.  When  the  husband,  wife  or  next  of  kin, 
do  not  participate  in  the  estate  of  decedent,  under  a  will  appoint* 
ing  an  executor,  other  than  such  husband,  wife  or  next  of  kin, 
who*  refuses  to  bring  such  action,  then  such  husband,  wife  or 
next  of  kin  shall  be  entitled  to  have  an  administrator  appointed 
for  the  purpose  of  prosecuting  such  action  for  their  benefit. 

L.  1847,  ch.  450,  I  1  (4  Edm.  526).  and  a  portion  of  |  2,  as  ampoded  bj 
L.  1849,  cb.  250,  and  by  L.  1870,  cb.  78  (7  Edm.  591).  Amended  bj  U 
1909.   cb.  221;   L.   1915,   ch.   620,   In  elTect   Sept.    1,    1915.     Seo  f   :i84.   ante. 

I  1003.  [Am'd,  10O4,  1011,  1016.]  Dl«tribatlOB  of  damavea 
recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  or  obtained  through  settlement  without  action, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife, 
and  next  of  kin;  and,  when  they  are  collected,  they  must  be  dis- 
tributed by  the  plaintiff,  or  representative,  as  if  they  were  unbe- 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debt.s, 
and  expenses  of  administration;  subject  however  to  the  following 
provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or 
father,  or  having  left  a  father  entitled  to  recovery,  who  dies  prior 
to  the  recovery  or  verdict,  the  damages  or  recovery  shall  be  for 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  rea- 
sonable funeral  expenses  of  the  decedent,  and  the  commiBalons  of 
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the  plaintiff  or  representative,  upon  the  residue  may  be  fixed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
persons  as  the  surrogate  deems  proper  or  .upon  the  judicial  set- 
tlement of  the  account  of  the  plaintiff,  or  representative,  and  may 
be  deducted  from  the  recovery. 

U  1847,  ch.  450.  {  2,  as  am'd  by  L.  1840  and  U  1870.  Am*d  by  L.  1904. 
cb.  515:   U  1911.  ch.   122;   L.   1815,  ch.   641,  iu  eSTect  Sept.   1,   1915. 

i   1904.   [Am*d,   1895,   1013.]     ld.|  amount   of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
viving a  father  and  a  mother,  the  death  of  such  father  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
Terdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  affidavits. 

U  1847,  ch.  450,  remainder  of  |  2,  am'd  by  L.  1849,  ch.  256;  L.  1870, 
ch.  78  (7  Edm.  591).  Am'd  L.  1895.  ch.  946;  L.  1913,  ch.  756.  In  effect 
Sept.   1.   1913. 

I  1905.    (Am'd,   1913.]      Next  of  kin  defined. 

The  term  "  next  of  kin,"  as  used  in  the  foregoing  se<?tlon,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leavers  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  botb 
the  father  and  the  mother. 

See  i  1870.  ante.     Am'd  L.  1913,  ch.  756.     In  effect  Sept.  1,  1918. 

i  1806.  Action  for  slander  of  a  woman. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

U  1871,  ch.   219,   i   1    (9  Edm.  67).     See   i  450,  ante. 

i  190T.  IVben  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L,  1854,  ch.  130,  fi  1  and  2  (5  Edm.  160). 
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i  1Q06.  The  If^st  »•€  ion  aVAUIIeat 

The  lust  Hoction  doos  not  apply  to  k  libel,  contaitiod  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  In  the  publication;  or  in  the  report  of  any  thiiiK 
said  or  done,  at  the  time  and  place  of  the  public  aud  olliciai  pro- 
ceedings, which  was  not  a  part  thereof. 

U  1854,  ch.   130,  parts  of  IS   1.  2. 
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ARTICLB    FIFTH, 

i(i9C€llan€o\i9  cK^tiona  and  rights  of  action. 

Sec  1009.  Whpn    transferee    of   claim    or    demand    may    sue.     Bights    of   de* 
fendant,   etc. 
1010.  What  claims  or  demands  may  be  transferred. 
1911.  Id.:   canDe  of  action  for  uNury. 
19)8.  JudviQent,  wbpn  a««l«nabie. 
1Q13.  Action  upon  judgment  rpgulated. 

}9i4.  Ancillary   action  for  discovery  abolished. 
015.  Action  upon  a   penal  bond. 

1010.  Action  by  turety  or  trustee  to  recover  co«t8»  etc. 
1017.  Actiop  upon  loat  negotiable  paper. 
1918.  Xbe  la^t  sectloq   quallapd. 

§f  l0ap-|9tQ.   I  Repealed  \^j  p.  J909,  ch.  45.    See  Consolidated 
Laws,  ^It.  Person^}  Property  Mw,  §  ^.] 

f  1011.    [Repealed  by  L.  1909,  ch.  25.    See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 


See  Consolidated  Laws, 


I  1012.    [Repealed  by  L.  190?,  ch.  4^. 
tit.  Personal  Property  Law,  §  41.  J 

I  ^pl^.   [Am'4>  19p6.3     AcUon  upon  Jn^sineiit  |recriflati»d. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  qf  record  of  the  State,  cannot  be  niaintained,  between 
the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have*  elapsed  since  the  docketing  of  such  judg- 
ment; or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  preriously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence:  in  which  case,  notice  may  be 
given  in  such  a  mahuer  as  the  court  directs. 

C!o.  Proc..  f  71.  L.  1896,  ch.  5G8.  In  effect  Sept.  1,  1806.  See.  also, 
I  3164,    post. 

I   181.4.    4i|c|I|ary  f|ctipi|  for  Aincovery  aboltahed. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  undei 
oath,  in  aid  of  the  prosecution  or  defeace  of  another  actiop. 

Id.,   f  389.  am'd. 

I  1015.  Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upor 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  ol 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 

477 


d  by  Google 


S§  1016-18  DISCOVERY;  ON  A  BOND.  c.  15,  t.  4, a.  9^ 

cessive  actions  or  special  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  paj'  the  sum,  or  to  perform  the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  wh<m  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353.  H  12  aud  13  (2  Eklm.  364) ;  also  2  R.  S.  378.  379  (2 
Edni.    392,   304). 

S  lOlG.  Action  by  iiurety  or  trnattee  to  recover  eo»ta«  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  In  an  ac- 
tion against  his  prhicipal;  and  an  executor,  administrator,  or 
otner  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  i)rincipal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  Thift  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 
L.   1858,   ch.   314,   §  3   (4  Edm.   483). 

i  1917.  Action  npon  lost  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negratl- 
able  promissory  note  or  bill  of  exchange,  upon  which  the  acdoik* 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  aud  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.  406.   ii  75  and  76   (2  Edm.   423). 

§  1018.   The   Innt   nectlon  qiiAlliled, 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  otficer  in  their  behalf,  the  people, 
or  the  pu])lic  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  The  amonnt  due  thereupon,  without  giving  any 
security  to  the  adverse  party. 

See  L.  1855,  cb.  86;  3  R.  S.,  5th  ed.  772  (4  Edm.  645). 
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TITIiE  V, 
Other  actions  by  or  against  particular  pcurtles. 

Article  1.  Action  by  or  against  an  unincorporated  association. 

2.  Action  by  or  againsat  certain -county,   town,   and  municipal  officers. 
8.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors. 

ARTICLES    FIRST. 

Action  hy  or  against  an  unincorporated  association. 

Sec.  1919.  Actions,  etc..  by  or  against  associations  of  seven  or  more  persons. 
1919a.  How   personal   service   of   summons   made   upon   certain   unincor- 
porated associations. 

1920.  Proceedings  In  case  of  death,  etc. 

1921.  Kffect  of  Judgment;    execution   thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This   article  permissive;   efrectlTeness  upon   statute  of  llmltatlcms. 

1924.  When   objection   of  misnomer,    etc.,   of  parties   not   available. 

f  1919.  [Allied,  1900.]  Action*,  etc.,  by  or  aflralnst  a»«o- 
elatlonn    of   scFcn   or  more   personal. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such   association   for  the  benefit  of  such  associates^ 
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or  to  enforce  any  lawful  claim  of  such  association  against  sucli 
member  or  members.  An  action  or  spcH^ial  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
•  interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1849,  ch.  258.  f  1;  8  B.  8.,  6th  ed..  7T7  (4  Edlh.  050):  L.  18S1. 
«b.  4G6;  3  B.  S.,  6Ui  ed.,  778  (4  Bdm.  652).  8m  |  448,  fcdte.  L.  1900,  cb. 
184.    In  effect  Sept.   1,   1900. 

§   1920.  Proceedlnir*  In  ease  of  deatb,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed ill  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  Against  his  successor 
in  office,  or  any  other  officer,  by  or  against  wholn  it  might  have 
been  originally  commenced. 

Id.,  I  2. 

§  1921.  [Am'd,  1898.]  Effeet  of  Jndarmentf  execvtioai 
thereupon. 

In  such  an  action,  the  officer  against  whom  it  ts  brought  can- 
not be  arrested;  and  a  judgment  against  him  does  not  authorize 
tn  execution  to  be  issued  against  his  property,  or  bis  person; 
nor  does  the  docketing  thereof  bitid  his  real  property,  or  chattels 
real.  Where  such  a  judgmetit  is  for  a  sum  of  money,  an  oxecn- 
don  issued  thereupon  must  re<luire  the  sheriff  to  satisfy  the 
#nme.  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  metlibers 
thereof. 

L.  1849,  eh.  268,  t  i.  See  ! I  It  and  1.  L.  1898,  cb.  293.  In  •ffect  Oct 
K   1898. 
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I  1022.  Snbseavent    action    aaraiuBt    members* 

Where  an  action  has  been^  brought  against  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  last  three  sections,  another  action,  for  the 
same  catise,  dhiit]  hbt  b^  bi-ot1f!:ht  hittiiilst  the  tuetnbers  of  the 
association,  or  any  of  them,  until  after  tinal  judgment  in  the  first 
action,  and  the  retuttl,  Wholly  6t  puttly  Unsatisfled  or  uiiexecuted, 
of  an  execution  issued  thereupon.  After  siich  a  return,  the 
party  in  whose  favor  the  execution  was  iseuea,  may  maintain 
an  action,  as  follo^^: 

1.  Where  he  was  the  plaintiff*  or  a  defendtiut  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  asKdeiation,  or,  in  a  proper  casei  against  any  of  theui, 
as  if  the  first  action  bad  not  been  brought,  or  the  counterclaim 
had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages^  the  cpsts  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  tlie  cxejutlou, 
was  uisufflcient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
dJTision  firat  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  retnaining  uncollected,  against  the  persons  who 
eonipased  the  association^  when  the  action  against  him  was  com- 
menced, or  the  fturvivors  of  them. 

But  this  section  docs  not  ufifect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  kl.t   f  4.  atn'd;   L.   1S53.  ch.   153. 

i  11(23.  Tklk  atrilclfe  p^^flhUlilVei  Effect  ^pon  statute  of 
lihittatlohii. 

Thia  article  <lpes  not  prevent  an  action^  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brot^^ht  against 
the  mei|ihers  of  the  association,  as  prescribed  In  subdivision  first 
of  the  last  section^  the  time  between  the  commencenient  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  juagnient  rendered  therein,  is  not  a 
part  of  the  time  limited  uy  law>  for  the  commencement  of  the 
second  action. 

See  i  406,   ante. 

I  10224.  lyhen  objtbiloii  6t  ihliil6ifaet>,  He.,  of  parties 
not   iiviltlabte. 

Section  1813  of  this  act  apt)lies  to  aii  action  brought,  as  pre- 
scribed in  the  last  section  biit  one,  agdihst  the  tnembers  of  any 
association,  which  keeps  d  book  for  the  entt-y  of  changes  in  the 
membership  of  the  assbciatioh,  Ot  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  1868.  ch.  157,  |  3  a  Edm.  420);  ale)  H  1813,  ante,  and  1945, 
po«t. 
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ARTICIiB  SBSCOMD. 

Aetioru  by  or  against  certain  county,  toum,  andmunieipaloffictn. 

Beo.  189S.  Aotlon  by  a  tax  payer  octalaftt  a  publlo  offloer. 
IMO.  Actiona  by  certain  tpeclfled  ofBoera. 
im.  Actions  again tt  such  ofilcert. 
1918.  The  last  two  sections  quallfled. 
lUD.  Designation  of  such  officers  In  the  summons,  eto. 
l9-«.  Successor  may  be  substituted. 
IWl.  When  ezecudon  against  officer  not  to  issue. 

f  leaS.  [Am'd,  1882.}  Action  by  a  tax  payer  avalast  a 
publlo  olllcer. 

An  action  to  obtain  a  judgment  preyenting  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citisen,  resident  therein,  or  bv  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  nas  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  1872,  ch.  161,  I  1  (9  Edm.  889);  L.  1893.  eta.  S24. 

i  1926.  [Am*d,  1887.]  Actiona  by  certain  apedfted  oAcen. 

An  action  or  special  proceeding  may  be  maintain^,  by  the 
trustee  or  trustees  of  a  scnool  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecessors, 
in  their  official  capacity:  to  enforce  a  liability  created,  or  8  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  repreRenled  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  tnose  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R,  8.  47 M  93  (2  Edm.  494);  L.  1897.  ch.  802.    In  effect  Sept.  1,  1887. 

I  1927.  Actiona  asalnat  auch  ofllccra. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id..  I  98. 

S  1928.  Tbc  laat  two  aectlona  qnalllled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  sne- 
cially  prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections:  but.  in  such  a  ca«e.  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  person! 
then  in  office,  who  represent  that  body. 

K.  S.  4iS,  I  94.  AM^ 
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%   19X0.  DeBlaratation  of  svclt  olReerB  in  the  »iimiiion«,  ete. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  described  in  the  summons,  or  other  process 
bjr  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id  ,   Si  93.  06  and  90,  am'd  and  consolidated. 

I  1080.  SveeesBor  may  be  «vb«tituted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proi>er  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
bold  office;  but  such  a  successor  shall  not  bo  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
aerred  open  hiin. 

Id.,   if  100  and  101.  am*d. 

S  1081.  "Wfeien  exeevtlon  aaralnst  ofllcer  not  to  laaue. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  tho  commissioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases. 
an  execution  may  be  issued  against  and  be  collected  ont  of  the 
property  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
him,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 

Id..  H  107  and  108.  am*d. 
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Actions  amdHgM$^  aetian  qgain^  and  Mpty^  fof^f  dWXyi 

193;{.  Bffect  of  Boch  jadgment. 

19ai.  Bxocutloo;    tDdoniment '  thMMpcB. 

lOM.  Complaint  Id  lucli  aoUbn.     ^^  f^»^"  ^IW  ff.  wn^,-  > 
1030.  Ai 

1040.  Pi 

1041.  Ju 

1^-  Jo  If  and  tfftct. 

1044.  RJ 

1046.  A<  tl<MI. 

1947.  tk  etkyi  tor  fceovmlnt. 

S  1032.  Jndffment  aaralnst  defendmnts  Jolpf|7  ifl|#e^tr#t 
nlien  all  are  not  verred. 

In  an  action,  wherein  the  complaint  demands  judffp[)eQ(  for  a 
sum  of  money  afrainst  two  or  more  defendants;  afleged  to  be 
jointly  indebted  upon  contract,  if  the  ■oromona  ia  aerTed  upon 
ouo  or  more,  but  not  upon  all  of  the  defendanta*  the  plaintiff  maj 
proceed  against  the  defendant  or  defendanta,  upon  whom  it  ia 
served,  unless  the  court  otherwise  directa;  and,  If  be  refjoven  fioAl 
juueroent,  it  may  bo  taliei^  against  all  tl»e  delendanta  thm  jointly 
mdcbted. 

Co.  Froc.,  i  ise,  taM.  1.    Boo,  also,  8  1980.  port. 

8  1988.  SCeot  of  sueli  Jndarment. 

Such  a  judgment  is  conclusive  evidence  of  the  liflbfllty  of  each 
defendant,  upon  whom  the  summons  was  personally  aerved,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  apninst  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  olnintifiTs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  I  2  (2  Edm.  301).    Seo  8  1278,  anta. 

8  1034.  Execution  I  Indornement  therevpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  ench  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  ezecutioiii  aa  prescribed  in  the 
next  section. 

Id.,  (  3. 

8  1935.  How  eollectcd. 

An  execution  against  the  nerson,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  propertv 
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ifsffued  upon  sach  a  jadgment  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  (defendants, 
"ho  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377,  i  4. 

I  103G.  Judflrment,  Itow  4oek«<ft4|  e«e«t  of  4lKsketl«#t 

Wliftre  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, npon  whom  the  summons  was  not  served,  the  words,  **not 
summoned;  *'  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  afifect  the  plaintiff*s  right  of  action,  to  charge  t^e  jadgment 
upon  any  real  property. 

S  193T.  Action  to  charore  defendants  not  personallr 
wamntonod* 

After  the  recovery  of  a  ludgment  against  joint  debtors,  as  pre- 
{'cribod  in  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action^  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment 

Co.  Prpc.,  (  370, 

f  108Q.  Complaint  in  sneli  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
nn  allegation  that  the  judgment  has  not  been  paid;  and  must  stat«. 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

!<!.,  I  379,  ain*d. 

S  }93Q*  Answer, 

The  defendant's  answer  is  restricted  to  defence^  or  oopnter- 
clnims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
FPrved  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgmttpt;  an4  d9^e^p^s  or  coHpt^rd^ifoe,  ^hicl^  have  arisen 
since  it  W&9  repdered. 

Id.,  I  »7»,  ^'d.   3eie  ili  flS  lipd  088,  «ote. 

I   lllifl,   FyoFffipi^l    ir|i|no^l99. 

For  the  purpoie  pf  obtaining  sp  order  of  i^rrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
fonnded  npon  the  contract,  npon  wi|ich  t)ie  original  judgment  was 
recovered. 

S  1941.  Judgment. 

Where  the  jadgment  fs  in  favor  of  the  plaintiff,  it  must  de- 
termine tl^e  sum  remaining  unpaid  uoon  the  original  judgment; 
iin4  It  may  be  docketed,  snd  an  execution  may  be  issued  there- 
upon, af  if  a  was  a  judgment  for  the  sum  so  remaining  unpaid, 
and  the  oosts,  if  any.   Costs  muyt  be  awarded,  as  it  the  action 
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was  brought  upon  the  original  contract,  and  the  sum  so  remain- 
ing unpaid  had  been  recovered  therein. 
Co.-Proc.,  I  380,  am'd. 

§  1042.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  230,  231.] 

§  1943.   [Am'd,    10410.]      Satisfylnff  Jadffment. 

An  instrument  specified  in  sectioji  two  hundred  and  thirtj  of 
the  debtor  and  creditor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  iudei)todness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  thp  effect,  that  the  judgment 
is  satisfied,  as  to  the  compounding  debtor  only. 

Part  of  id.,  i  2.  AmM  by  L.  19U9,  eh.  810.  In  effact  May  7,  1909. 
«ee  i  1260,  ante. 

§  1044.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  2;i2,  233.] 

§  1045.  Action  agalnut  pemouat  eiisased  in  traniiporta- 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  ds 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  wltii  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged;  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  'the  clerk's  office  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  the 
names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  .section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  show^ing  a  change  of  interest. 

L.   1830.   ch.   385   (4  Edm.   621).   am'd. 

§  1046.  TVhen    partner    not   sued    remains   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facte 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Proc.,    8   136,   Bubit.  4,  am'd. 

§  1047.  Contlnnance  of  partnership  bnsinemi  dnrlnc 
action    for  accoantinir*   etc. 

Tn  an  action  brought  to  dissolve  a  partnerships  or  for  an  ac* 
counting  between  nartners,  or  affecting  the  continued  prosecution 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  an- 
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thorise  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
•  their  executing:  and  filing  with  the  clerk  an  undertaking,  in  such 
a  sum  and  with  such  sureties  as  the  order  prescribes,  to  the 
effect  that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  which  the  judgment  therein  requirts 
tliem  to  perform.  The  court  may  impose  such  other  conditi;>ns 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  require  a  new  undertaking  to  be  given.  The  court 
may  also  ascertain  the  value  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of  the 
partners;  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
propertj',  and  otherwise,  as  justice  requires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 

487 


d  by  Google 


§  1948  ACTIONS  IN  BEHALF  c.  16. 1. 1,  a.  1 


CHAPTER  XVL 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Wnt 

TITLI   I.~letioBi  Im  B«kalf  of  the  PMpl*. 

TITLE  IL^pMtal  Proceedings  lastltsied  bj  State  Writ, 

TITLB  I. 

Actions  in  behalf  of  tlio  people. 

Article  1.  Action  egalntt  tbe  usurper  of  an  office  or  francblae. 
9.  Action  to  Tscate  lettera*patent. 

8.  Action    for    a    line,    penaltjr   or    forfeiture,    or   upon    a    fSrfiilal 
recognlxance. 

4.  Certau   actions,   founded   upon  the  spoliation,   or  other  mlsappie- 

pnatlon  of  public  property. 

5.  Action  to  recover  property  escheated,  or  forfeited  for  treason. 

0.  Miscellaneous  proTlslons  relating  to  actions,  etc..  In  behalf  of  ths 
people. 

ARTICUS  FIRST. 

Action  against  the  usurper  of  an  office  orfrancM&t, 

Sec.  194S.  Attomer-geoeral  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1960.  Action  triable  by  Jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 
1968.  Damages;  how  recovered. 

1964.  One  action  against  scTeral  persons. 

1965.  When  injunction  may  be  granted. 

1966.  Final  judgment  in  action  for  usurping  office,  etc. 

I  1948.  Attorney-sreneral  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  nsurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corpomtion, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchises, 
not  granted  to  them  by  the  law  of  the  State. 

4.  [Addea,   llM»«|   am'd,   1909.I 

Against  a  foreign  corporation  which  exercises  within  ibe 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  hat 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exercised  n  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  a-ocordance  with 
section  one  hundred  and  thirty-one  of  the  general  corporation 
law,  be  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state^anvj corporate 
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rij^hts,  privileges  or  frqnc))isei}  in  «  pai^nner  contrary  to  tbfa  pub- 
lic policy  of  tiie  state. 

Co.  Proc.,  f  432;  2  R.  S.  681,  f  28  (2  Rdm.  603);  L.  1896.  ch.  962. 
Am'd  by  L.  1909.  c^.  <(&.  i  3.  Sim  QQte  ^  qf  i)pt^  (|C  6paf4  p^  SHmtofEy 
Consolld&U()|i  at  cnq  of  code. 

g  lft49.  Pro«e«dl^C«  ivfeie»  complaint  aames  rl«litfial 
lAcumbent. 

In  an  action,  brought  as  prescribed  in  tbe  last  section,  for 
"*HfPWf?  ii^tru<|ing  into,  unlawfqlly  boit^iftg,  or  e^erpisiug  an 
efface,  tne  attorney-general,  Resides  stntiiig  ihc  cause  of  action 
in  the  cpmplainti  may,  in  bis  discretion .  set  forth  therein  the 
nam^  of  tbe  person  rightlnliy  entitle^  \q  ibp  office,  and  tUe  fac»r 
showing  bJ9  Wbt  thereto;  und  thereupon,  and  upon  proof,  Ly 
aftid^Yfl,  tbai  the  defendant,  by  means  of  his  usurpation  or 
iatrnsipn,  ^iaq  re^^eiyed  any  fpos  or  epiqliuupj^t:*  j^elppging  to  the 
office,  §n  order  to  arrest  thp  defendant  n^ny  be  grt^nteq  by  the 
conrt,  pf  ft  jndge.  Tlje  prQTisioui  of  t'tlp  lirst  Pf  chqpter  seventh 
rf  tlu»  apt  ftpply  to  spcb  ^n  ordef,  and  |Uo  urpcecdiutjs  thereupon 
a|id  •ubaeqpent  thereto,  except  where  sppclol  prp virion  is  other- 
wise made  in  this  title.  For  that  purpose,  the  prdcr  Is  deemed 
to  have  bpep  made  as  prescribed  in  section  540  of  this  act.  Judg- 
ment may  be  rendered  upon  the  rigbt  of  the  defendant,  and  of 
the  partir  9P  alleged  to  be  entitled;  or  on|y  ppo^  |;hp  rjgbt  of  thQ 
defendant,  i^s  justice  requires. 

Co.  pioe.,  H  ««8  Aod  436;  2  p.  8.  632,  ft|  3P  ^o^  31  (2  JfiAx^.  fS08),  api'd 

I  xmQ^  Aenom  triaMe  hr  Jury. 

An  action  brought  as  prescribed  in  this  article  Is  triable,  of 
coarse  and  of  right,  by  a  jnry,  in  like  manner  as  If  it  was  an 
action  apeeifled  in  section  068  of  this  act.  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 


I  1^1.  ABatiiiii^tion  of  office  by  persqn  entitled. 

Whefe  Pnal  judgment  is  rendered,  upon  t^c  right  anc        ... 
if  the  person  sq  alleged  to  be  entitled,  he  p^oy,  aftpr  takmg  the 


a^th  of  offlpe,  and  flying  an  oracial  bopd,  ha  prescribed  by  law, 
tjVe  ^pon  himsejf  tbe  execution  of  the  pmcp.  pe  iflust,  ^pame- 
diatelr  tbereaftpr.  demand  qf  the  defppda"t  in  tbe  Mion,  de- 
livery qt  all  t|;e  booKs  and  papery  It\  thp  pu»tpdy,  qr  under  tbe 
cpntrql,  Qf  ibe  defendi^pti  ^el6ngi^g  tft  tbe  offjpp  t^o^  wbieb  the 
dewqftft^  mM  been  sp  excluded. 
Pfl.  ^j«wj..  8  437;  ?  n.  a.  zs^,  %  23  (2  E4pi.  fl03), 

I  l^«il  F««P«»**«W  tQ  Qtltafil  f»oolfs  i^iifl  P^Vftrn, 

il  tbe  dtfted|uit  tefnses  or  neglect^  to  deliver  any  of  the  books 
9r  papers,  demanded  ns  prescribed  jn  the  last  prctjon.  h(^  is 
Ifuilty  of  a  misdemeanor:  and  thp  »fjme  proce'^dinsrs  must  no  taken 
to  compel  the  delivery  thereof  as  nro  row  or  shall  horeaftor  be 
prescribed  by  Iaw.  where  a  person  vho  has  held  m  office  refuFes 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U.,  f  488.  ftDd  2  R.  S.  682,  9  83.    See  |  1323,  ante. 

S  IMSS.  [Am'd,  1884.3    Daniafre«t  hovr  recovered. 

Where  final  judgment  hns  been  rendered,  nnon  the  right  and 
In  favor  of  the  person  so  alleiared  to  he  entitled,  he  may  r'^cover. 
by  action,  against  the  defen<]ant,   the  damages   which  he  hasi 
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■UBtained  In  consequence  of  the  defendant's  usurpation,  intnuion 
into,  unlawful  holding,  or  exercise  of  the  office. 

Go.  Proc..   f  489;  alao,  2  B.  S.  682.   f|  84-88. 

S  1054.  One  action  avninst  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  f  440;  2  B.  8.  682,  f  46. 

\   I   1955.    [Am'd,   1896.]    "Wben   Injunction   may  be  araated. 

,  In  an  action,  brought  as  prescribed  in  subdiTision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually .  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  hare 
violated  any  of  the  provisions  of  either  of  the  said  subdivisions 
third  or.  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  six  hundred  and  three  of  this  act- 
In  the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  B.  S.  462.  I  81  and  part  of  |  32  (2  Bdm.  482);  L.  1896.  cb.  063.  In  cflecS 
Umj  28,  1896.    Sm  f  1948,  sabd.  8.  ante. 

§  1966.  Final  Jndvment  In  action  for  nsnrplnv  ofliee,  etc 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
ease  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  peoplel 
SB  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  tlie  State. 

Ck>.  Proc,  I  441;  also.  2  B.  S.  685.  «  48  (2  Bdm.  aOA. 
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ARTICLS   SE2CONO. 

Action  to  vacate  letterB-patent 

8«e.  1W7.  When   attoniey-geDeral   may  maintain  action. 
18C8.  Action   triable  by  Jury. 
19M.  Oony  of  Judgment-roll  to  be  filed,    etc. 
1860.  Iranacrtpt  to  be  sent  to  coanty  clerk,   etc. 

f  18S7*  "Wliem  attorney-veneral  may  naintalm  aetlon. 

The  attorney-general  may  maintain  an  action  to  vacate  or 
annnl  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1-  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
thrragh  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  hare 
done  or  omitted  an  act,  in  yiolation  of  the  terms  and  conditions 
upon  wl..*ch  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Oo.  Ptoc.,  I  433. 

I   1968.  Actloii   triable  by  Jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
coarse  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
in  section  968  of  tnis  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

See  f  1960,  ante. 

i  1050.  Copy  of  ladffment-roll  to  be  filed,  ete. 

\Vhere  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
must  mt.ke  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  re«l  prop- 
erty, irranted  by  those  letters-patent,  may  therenfter  be  dispose*! 
•)f  hy  the  commissionera  of  the  land  office,  as  if  the  letters-patent 
lad  not  been  issued. 

Co.  T>roc..  I  446.  and  part  of  i  446,  am'd  and  consolidated;  2  R.  S.  680.  f|  34 
^Bd  SS  (2  Bdm.  001). 

i  1900.  Transcript  to  be  sent  to  coanty  clerlc»  etc. 

Immediately  after  making  the  entry  prescribed  in  the  last 
jpction.  the  secretary  of  State  mnst  transmit  a  certified  trap- 
pon'nt  thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  connty.  in  which  the  real  property  affected  by  the  ludir- 
ment  is  situated.  The  clerk  or  register  must  file  it:  and.  if  the 
letters-nafent  are  recorded  in  his  office,  he  must  note  the 
tents  of  the  transcript  in  the  margin  of  the  record. 

U  1840,  eh.  110.  i  1  (4  Bdm.  488). 
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ARTIOLES  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  reco^ 

nizance. 

8ec.   1061.  When  action  onnnot  he  maintained. 
1W2.  Actiun  for  for  fell  lire,  etc. 
1»63.  M<iiiey   recovere*!;   how  diKi)ose<]  of. 
19C-t.  Certain  priK'eeiliuirs  in  the  action  regulated. 
]i>05.  liecognixouct>:   how    forfeited. 
1000.  Action  on  recogMlzanoe. 

1907.  Mout'T    received  by    diBtrlct-ottomey;  bow  dlspoiea  bt. 
1»68.  iMatrTct-aitorney  to  reader  account. 

.{  1001.  [Am'd,  1895.]    IVlien  action  cannot  be  maintained 

\\'heneTer,  by  the  decifiion  of  the  appellate  division  of  the 
suprOuie  court,  a  couatnietiou  Ih  jriveii  to  a  statute,  an  act  done, 
in  good  faitli,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doinf?  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjud^^ed  lawful 
by  the  decision  of  the  court  beUiw.  But  this  section  does  not 
control  or  nflfect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  lefore  the  reversal. 
2  B.   S.  6C2,   I  00  (2  Edm.  024).  amM;  L.  180S.  cb.  Ma 

S  19(ii2.  Action   for  forfeltare^  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  nttorney-iren*ral, 
or  the  district-attorney  of  the  county  in  which  the  action  i* 
triable,  must  bring  an  action  to  recover  the  property  or  pt^nalty. 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  Justice's  court  have  concurrent  jurisdiction  of  tlie 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorne}'.  A  recovery  in  stlch  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

See  Co,  rroc,  |  447;  2  n.  S.  4SJ.  f  3  (2  Bclm.  503). 

I  1008.  Moner  reeoTe»ed|  hotr  dlapbued  of* 

Money   recovered   in   such   an   action,   which   !s  not  othenrise 
BDecially  grnntwl  or  appropriated  by  law,  must,  when  collected. 
be  paid  into  the  treasury  of  the  State. 
See,  also.  id..  K.  S.,  |  S. 

g  19€4.  Certain  prciceedlnira   In   the  aetitfn   reirttlftted. 

Sections  1807  and  IWW  of  this  act  apply  to  an  action,  brought 
as  prescribed   in  the  last  two  sectiolis. 
See  H  7  and  15.  B.   S. 

I  10^.  Re«o|rilltAlll»l»;  how  fto^feli^d. 

Where  the  condition  of  a  recoghlzance  is  broken,  an  otder  ot 
tue  court,  directinf  the  prosecution  of  the  recognizance,  i«  > 
snfflcient   forfeiture   thereof. 

Id.,  fi  31. 

I  I960.  [Am»d»  1909.1     Actfon  oil  ^eeotfnflSAneW 

Where  a  recognizance  to  the  people  is  forfeited,  and  tlie  dis* 
trict  attorney  of  the  county  in  which  it  was  tftked»  bringi  ao 
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action  to  cccoTer  the  penalty  thereof,  it  is  not  necessary,  iu  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
l>reach  of  the  condition;  but  whire  the  people  are  entitled  to 
judgment  therein,  they  must  have  judgment  absolute,  foi*  the 
penalty  of  the  recognizance. 

S  B.  8.  491,  I  29.  ttnU  See  I  286.  ftnte.  i.m\  L.  18T8.  cb.  ."^TO.  Am*<1 
by  L.  1909,  ch.  65.  Also  partly  repealed  by  L.  1900,  ch.  le.  Bee  Coii«oll(lat«l 
LAWK.  tit.  Contity  Liw.  I  SOI.  H.>«  no;e  UU  of  notes  uf  Board  of  Statutory 
Couaolldation  at  end  of  code. 

H  lO<l7-lfMi.s.  [Repealed  >y  L.  1909,  ch.  10.  See  Consolidated 
Laws,  tit.  County  Law,  (  201.1 
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ARTICIiB   FOURTH. 

Certain  actions,  founded  upon  the  spoliation,  or  other  mi»appro- 
jpriation  of  publw  property, 

dee.  1980.  Action  m  court  of  the  State  for  public  funds  iUegally  obtalBad, 
conTerted,  etc. 

1970.  Stay  of  other  domeetle  actions;  parties  thereto  to  be  braoght  Is. 

1971.  Actions,   etc.,   Id   foreign   courts. 

1972.  Money,  damages,  etc.,  rest  In  people,  on  commencement  of  aetloa. 

1973.  Umltation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  In  court  of  the  State. 
1976.  Id.;  upon  petition  of  corporation,  etc.,  aggriered. 

1976.  Attorney -general  must  briny  action. 

I  1968.  Action  In  court  of  the  State  for  public  fmmds 
illegally  obtained,  converted*  ^te. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  t 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  departmeot,  or 
portion  of  the  State,  has  heretofore  been*  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  *Bo  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  mny  be  mnintnined  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter- 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1875.  ch.  49.  |  1.     See  |fi  649,  687  and  789.  ante. 

I  1970.  Stay  of  otber  doBsestic  actions  |  parties  tbereto 
to  be  bronffbt  in* 

Where  an  action  is  conmienced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  if  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id..  S  2.  am'd. 

§  1971.  Actions,  etc.  In  foreign  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actioni, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  id..  I  1. 
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I  l»7a.  Money  dmmukm^th  «to^  '^'^"^  ^^  people,  on  eoai- 
■Keacememt  of  aetlom. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1875,  cb.  49,  remalsder  of  I  1. 

I  1978.   Limitation   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

LftBt  BenteDce  of  id.,  |  1,  am'd.    See  S|  862,  398,  889.  401  aDd  408.  ante. 

§  1074.  Ultimate  disposition  of  proceeds  of  action  In 
eoort  of  the  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
tb^  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
Would  not  have  vested  in  the  people,  be  disposed  of,  as  jtistice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    lint  part  sf  f  8. 

S  107B.  Id.  I  npon  petition  of  corporation,  etc.,  aarrrlcTed^ 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albanv,  a  verified 

EBtltion,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
e  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
Eetition  must  be  served  upon  the  attorney-general.  Uoon  the 
earing  the  court  mar  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o*  other  property,  as  prescriMd  te 
the  last  section, 
ass.  use.  M..  I  t.  ^^ 
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I  187«.  AttomoF-ar^Aeval  Bivst  bvlnir  «etioM« 

The  attorney-general  must  commence  an  action,  snit;  or  other 

Judicial  proceedipg,  as  preacribfd  |n  tl^i^  arUple,   wliepeTpr  bv 
leenm  it  for  the  interest^  Qt  the  people  of  the  State  ho  tu  dc; 
or  whenever  he  ia  so  dirficted,  \n  writing,  bj  tUe  goTer^nr. 
U  1875,  cb.  4U,  It  4.     Hee  I  7bU.  niii<* 
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ARTICLES  FIFTH. 

Aclinn  to  reeover  property  eaoheated,  orforfeiMfor  treaton, 

IM.  itTT.  Mtorwi-geMTfi^  to  \itU^g  «j6«tmeiit  for  f^al  propf^rtj.  eicl>Mto4 
or  forfeited. 

1978.  Nuiice  lo  be  pabllsbed  before  trial  or  Judgment. 

1979.  \Vben  uoknown  cUlmantB  may  be  made  d^fendapi^. 
19t*U.  Effect  of  Judgment  against  unknown  claimants. 

IVBl.  lttorli«J-fltPtrsl    10    raport   reaor94«»    to   contmit^lQOers    of    land 

olttce. 
1962.  Action  to  recover  personal  property  forfeited  for  trMSop. 

S  I07V.  Attorvie7«-fr»^ernl  to  birfnip  eJectrnftut  for  renl 
nvopevtr*  CBcheated  or  forfrlte«|. 

Whrnerer  the  nttomey-Kenprn!  has  good  rpason  to  beli'^ve,  that 
the  title  tn.  or  r\ght  oT  posscMlon  of,  any  teal  property,  bae  vested 
in  the  people  of  the  State,  l.y  escheat,  or  by  convictiou  or  outlawry 
for  treitbou,  he  must  commence  au  actiop  of  ejectineDt,  to  recover 
the  property. 

1  R.   8.   282.   f  1   (1   Edm.   264). 

I  1078.  Kotiee  to  be  published  before  trial  or  Jadffment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New- York,  and  in  a  newspaper  published  fn  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id..  U  2  and  3  (1  Edm.  254). 

I  1979.  IVlien  nnlcao-vra  claimants  may  1»e  made  defend* 
amts. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attomev-general  as  claiming  title  thereto,  the  defendant  or  de> 
fendants  may  be  designated  as  "  unknown  claimants."  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  M..  f  1. 

S  1980.  Effect  of  Judgment  avainst  nnknofrn  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thorobr  tr  afterwards  sold 
and  conveyed,  nnder  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judpp^ont  wns  rendered  in  the  action  in 
favor  of  the  people,  and  the  jndgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  applies  to  such  an  action. 
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9  1081.  Attorney -Kenerm.1  to  report  recover Ie«  Co  eom- 
mlaaioners  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commisBioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  s.  282.  f  9. 

{  1082.  Action  to  reooTor  personal  property  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  briiuf, 
flnd  may  main tn in,  an  action  to  recover  the  same,  or  the  value 
thereof,  op  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  S.  284,  I  3  (1  Bdm.  atM). 
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ARTI0I«E:  8TXTH. 

MwceUaneouspnwiHong,  rddting  to  aMwtitli^,  inbthaff^f^ 

people. 

See.  1868.  Scire  facias,  qao  warranto,  etc  abollahed. 

10M.  ActloDs  to  be  brought  1b  tbe  name  of  the  people. 
1985.  Judgment  for  coeta  may  be  taken  against  the  people. 
1088.  Relator;   when   to  be   joined   aa    plaintiff;     compenaatlon  91     at- 
torney-general. 
1967.  Goats;  how  collected  against  corporation  and  nanrpera  of  franchiae. 
1^88.  Joinder  of  cauaea  of  action  against  same  person. 
'089.  Consolidation  of  actions  against  several  defendants. 
900.  When    people,    mnniclpal   corporation,   etc.,   not   reqolred  to  glTe 
secnrl^. 

9  lt»83.  Scire  faelas,  quo  warranto,  etc,  abolished. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto,  have  bwn 
Abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  afi- 
tioD  therefor  is  prescribed  in  this  act- 
Go.  Proc..  i  428. 

S  1864.  Aetlona  to  be  broaffbt  Im  tbe  name  of  tbe  people. 

An  action,  brought  cs  prescribed  in  this  title,  except  an  action 
to  recoTer  &  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  oflScer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  m  an 
action  by  a  private  person,  except  aa  otherwise  specially  prescribed 
in  this  title. 

2  R.  S.  652,  I  13  (2  Edm.  673).    See  Go.  Proc.,  $  482. 

I  1086.  Jadsment  for  eoste  may  be  taken  acainat  tbe 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
peo3le,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  tlic*x  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  n 
:.>rivate  individual,  who  brings  a  like  action,  or  institutes  a  like 
.-sp3cial  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  i  13,  am*d;  Go.  Proc.,  f  319. 

I  1980.  Rclatori  wben  to  be  loined  aa  plaintilli  oompen- 
nation  of  ^ttomey^veneral* 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
Rcr'bed  in  this  title,  on  the  relation  or  information  of  a  person, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  con^^ition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  exoenpes  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Oo.   Proc..  i  434.     See  H  1808.  3242. 
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I  1987.  Costa  I  hoiv  collevtcU  uitaluitt  corportttloB  «■« 
oMurpers  of  franchise. 

Where  fifaal  ji^dgment  in  An  action,  brought  as  prescribed  in 
this  titie,  is  rendered  aguinst  a  corporaiiou,  or  ijersou  cliiiuiug 
10  be  a  corporation,  the  court  may  direct  the  costs  to  be  coliecUd 
by  execution  against  auf  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  trarraut  of  attiichment,  or  other  process,  agaio^t 
the  person  of  any  director  or  other  oiticer  of  the  corporatiou. 

I  19S8<  Jolttder  of  causes  of  action  nvalnat  same  penss. 

Where  two  or  more  causes  of  action  exist,  in  faror  of  the 
people,  against  the  same  person,  for  money  duo  upon,  ot  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  some 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
action. 

I  1888.  Consolidation  of  actions  avainsi  scTcral  defcad- 
ants. 

Where  two  dt*  more  actions  brought  in  behalf  of  the  people 
upon  the  same  mortgage  or  other  conirnct,  are  pending  al^alnst 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendauta, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  Mil 
of  costs  can  be  taxed  against  the  defendants. 

I  IIMIO.  tAHi^a,  18^.]  Wbeii  peofcile,  inttnlclpal  eori^Ma- 
tlon,  ^tCf  not  reanired  to  ffl'i^e  necnritr. 

Bach  provision  of  this  act,  requiring  a  party  to  giye  secoritj, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  ns  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  Judge,  to  require  euch  security  to  bo  given,  is  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  th<»  state, 
or  by  a  domestic  municipal  corport^tion:  or  by  a  public  officer.  In 
behalf  of  the  people,  or  of  such  a  rorporationj  except  where  the 
security,  to  be  given  in  such  an  action,  ic  sp^Kjially  regulated  br 
the  provision  in  que«tiou;  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  co^ 
poratlon,  shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procnrinff  an  order  of  arreet, 
an  order  of  Injunction  or  a  warrant  of  nttnrhmenf,  such  corpora 
tion  shall  be  liable  for  all  damages  that  mny  be  so  sustalneJ 
by  the  opposite  partv  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  th«*  same  e*tent  at 
sureties  to  an  undertaking  would  have  been,  if  such  an  vnte 
taking  had  been  given. 

U  MM,  ch.  90. 

SOO 


d  by  Google 


c.  16,  t.  8.  a.  1       ST.\TE  WlIITJ  GENEUALLY.  §S  1901-93 

tlYliBIL 

Sp^^dAl  i)roc«6dingi  infitituted  by  State  ttrrit. 

4rtlde  1.  ProrlBions  applicable  to  two  or  more  State  writs. 

Tbe  wric  of  Habeas  coi-pus    to  brio     up  a  persuo  to  testify. 
t.  liie  writ  Of  habeas  cbrpufl,  and  the  writ  of  certioiarl.  to  taqxOn 
Into  tiie  cause  of  detentiou. 

4.  Tbe  writ  of  mandamus. 

5.  Tbe  writ  ot  prohibition. 

6.  The  writ  of  asaessment  of  damages.  .  ^  _, 
t.  Tbe  writ  of  certiorari,  to  rev  I  w  the  determination  bf  ftti  InXentt 

tribanai. 

AltTICLB  FliUT. 

ProviHons  applicable  to  ttoo  or  more  State  write. 

e&t.  1991.  Bttte  writa  «lltitnbnitM. 
1II0&.  SO  be  under  lieai  of  court. 
1m9      Sute  writ  at  the  instance  of  the  people. 
i£94.  Belator.  whfen  Joined  with  people;  parties,  bow  styled. 
1986.  PaklM  niat  appeair  by  Attorney. 
lOOe.  Allowance  to  be  indorsed  sod  signed. 
^'VT.  SUtal  order;  certain  proceedings  same  as  in  actions. 
1906-  when  writ, returnable. 
IM.  How  set-ved. 

flDOD.  Hab^ili  cO^t^  hoiir  sei^Ml;  feeft  ftnd  nndettsking,  when  itqnlxaO. 
2^1.  Fees  to  persons  not  officers. 
2002.  Last  two  sections  qualified. 

2008.  Mode  of  serrlng  writ,  when  person  conceals  himself,  etc. 
20O4.  Perron  Mtted  tb  Obey  liAVeat  eorpui. 
Id.;  as  to  .certiorari. 
TlJbe  of  rettinililfe  ha  eas  corpus. 
.  Pnuiahilitet  fot  taon>p«tym«t     of  cdsts. 

1  lOei.  state  writs  »ii«tiaerdtea. 

The  writ  of  habeas  corpus  to  bring:  np  a  persoh  to  testify^  er 
to  answer;  the  writ  of  haben..  corpus,  and  the  writ  of  certiorari, 
10  inquire  iiito  the.  cauae  of  detention:  the  writ  of  mandamus; 
the  writ  o^'  prohibition;  the  wrl  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
qiidd  datnnum:  rtHd,the  WHt  o  cprtJorari  to  reviow  the  deter- 
mination  of  an  Ibrerlop  tribtlndl,  tv^hich  tnay  be  called  the  writ  of 
reriow,  shall  hereafter  be  styled,  collectively,  State  writs. 

i  1002.  To  1»«  1ited»»  lll^al  »f  ^otkri. 

A  5?tnto  writ  tnlltet  be  ifebiltd  ilhder  the  seal  of  the  court  by 
which  It  is  nxtarded.  tVh^re  It  is  allowed  by  a  judge  out  o^ 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
issued  under  the  senl  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  A  Jlirtirt*  out  of  ooui-t.  or  befot.^ 
a  body  br  t^ibt1nnl.  other  than  H  cotirt  o^*  record,  it  must  be  isstied 
nndf»r  the  seal  of  the  Bupreitiis  court.  Where  the  sea!  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section*  it  may 
be  tbe  seal  of  the  cotinty  wherein  the  writ  is  awarded,  or  wherein 
It  is  returnable. 

2  R.  S.  674.  I  74  (2  Edm.  694).  am'd. 

I  iMNl.  Stills  ^nrtii  iki  ihe  litstnitce  <if  t1k«  people. 

Whero  a  State  Writ  is  reanirp<i,  in  an  action  or  gneol'^i  proceed- 
\hlit,  ^M\  or  crinlihrtl.  to  which  the  people  are  a  party,  or  in 
Which  they  dre  Interested,  it  tnny  be  awarded  upon  the  appUca- 
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tion  of  the  attorney-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  B.  g.  674.  I  77. 

f  1094.  Relator,  wben  Joined  frith  people}  partieat  how 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  cf  a  private 
person,  k  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

1  10&6.  Parties  may  aprear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  b 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  aflSdavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-i^ttorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

g  1006.  Allofrance  to  be  Indorsed  and  slsned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

3  B.  S.  674.  i  70.  am*d. 

i  1097.  Final  order)  certain  prooeedlnvs  sanfte  as  la 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  prorision 
is  otherwise  made  therein,  or  where  the  proceedir-  is  rppumsnt 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

{  IfM^S.  "Wben  "writ  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  B74.  8  78  (2  Edm.  698). 

I   1099.   Hovr   served. 

Except  where  special  provision  is  otherwise  made  !n  this  set, 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issnod  out  of  the  supreme  court;  and  each  provision 
of  this  act.  relating  to  the  personal  service  of  such  a  sununoQI 
ugon  a  defendant,  applies  to  the  service  of  a  State  writ 
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i  ao^».  (Am'd,  1»10.1  Ha1>eas  corpus,  how  aerredi  fees 
am4  va^ertaklny,  ^ben  reqnlred. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner 
18  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
serrice  is  not  complete,  unless  the  person  servinK  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shaU  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
pUiee  to  which  he  is  to  be  taken.  The  sum  so  specified  must  bek 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

J  KS^^'^K)  15'  •°»>  ^™**»  L.  1910,  eh.  120.    ineflMt  Sept.  1»  IWO. 
!W  I  3007.  Bolid.  10,  post. 

I  aooi.  Fees  to  pevnoae  not  ollloers* 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
reader  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  ef  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
•«vice.  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  I  M.    8e«  i  8007,  saM.  16,  post. 

i  9008.  hmmt  two  seetiOBe  anallfle^. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  §  7ft,  am'd. 

I  aOOS.  Mode  of  eerrlnff  vrzlt,  ^rhen  person  oonoenla  bini- 
•elf,  ete. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
Dr  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
hib  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  feea 
or  charges  for  bringing  up  the  prisoner. 

Id.,  li  80  and  81,  am*d. 

I  2004.  Person  served  to  obey  l&abens  corpns. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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person,  upon  whom  such  a  writ  is  served,  hayinsr  the  castodj 
of  the  individual  tor  who^e  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  reqairuw 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 
2  B.  8.  574,  I  82. 

;   I  2005.  Id.)  mm  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  foes  allowed  by  law  for  makinf>:  a  return  to  thf 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  accord'mg  to 
the  exigency  thereof. 

Id.,  f  83. 

I  2006.  Time  of  retnrnlnar  habeas  corpiiB. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  honrs 
after  service;  and  the  like  time  must  be  allowed,  for  etch 
additional  twenty  miles. 

Id.,  s  85. 

I  2007.  Panlnliineiit  for  non-payment  of  coats. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  Stat*' 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awartied. 
after  the  issuing  of  an  alternative  mandamus,  the  pprson  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  mem* 
ber.  as  if  the  final  order  waf«  a  final  judgment  of  the  court 
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ARTICIiE  SBOORD. 

The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

Sec.  2006.  Habeas  corpus  to  testify;  when  allowed  by  court  w  judge. 
2UU».  la.;  MTben  allowed  by  judge, 
auiu.  Id.;  In  suit  before  justice  of  the  peace,  etc. 
2U11.  The  last  three  sections  qoallfied. 
2012.  Application;  how  made. 
2U13.  Certain  prisoners  to  be  remanded. 
2U14.  Officer  to  obey   and  retom  writ. 

1  2008.  Habeaa  eorp«a  to  teattfjr}  'vrl&en  allo'vred  by  court 
•r  J«dare. 

A  court  of  record,  other  than  a  jtusticeB*  court  of  a  city,  or  a 
Judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  ciyil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  S.  569,  I  1  (2  Edm.  680),  am'd.      See  f  2011,  post. 

I  2000.  [Am'd,  1895.]     Id.)  wben  alloirred  by  Jndare. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  ti*e  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id..  I  8;  L.  1886,  cb.  046. 

I  2010.  [Aaa'd,  189S.]  Id.|  in  suit  before  fnstlee  of  the 
»e«ce»  etc. 

Snch  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
npon  the  application  of  a  party  to  an  action,  pending  before  a 
JQfltice  of  the  peace,  or  in  a  justices'  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
<^ounty  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 
Id.,  I  4,  am*d;  L.  1886,  ch.  M6. 

f  2H>11.  (Am'd»  1896,  1014,  1916.]  Tbe  laat  tbree  aectlons 
««Allfled. 

Bach  a  writ  may  be  issued  by  the  appellate  division  of  the  su- 
preme court  in  any  department,  or  by  the  presiding  justice 
thereof,  upon  such  terms  and  conditions,  and  under  such  regula- 
tions as  such  appellate  division  or  presiding  justice  prescribes,  to 
hring  up  a  prisoner  sentenced  to  death,  upon  the  application  of  or 
upon  notice  to  the  district  attorney  of  the  county  in  which  tho 
attendance  of  the  prisoner  is  desired  and  upon  proof  that  such 
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prisoner  is  a  necessary  anf|  matefiql  witness  in  a  criminal  actiou 
then  pending  and  that  the  interests  of  public  justice  require  his 
attendance. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  pf  in  j^j^y  way  excppt  as  ip  thie  section  provided  for,  to 
brjnsr  np  a  prisoner  sentenced  to  death.  Nor  shall  it  be  issued  to 
briDK  np  a  prisoner  confined  pjpder  any  otbor  sentence  for  a 
felony;  except  by  and  in  the  discretion  qt  ^  justice  of  the  supreme 
c-^nrt  upon  s^ch  notice  to  the  distrirt  attorney  of  the  comity 
wherein  the  prisoner  was  convicted,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

SnbstStuted  for  2  R.  S.  S6»,  part  of  f  1.  Am'd  by  L.  1895,  ch.  Ml: 
L.  1914.  cb.  133;  U  1916,  cb.  364,  in  effect  Apr.  23,  1916. 

{  801X  Application  I  hO'vr  made. 

An  application  for  a  wr|t,  made  as  preifcribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  statei: 

1.  The  title  and  nature  qt  the  actipn  ojp  special  proce^ij^g,  in 
regard  to  which  the  testimony  of  tn^  pri^qper  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whoip,  it  ig 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  ac^iop,  pr  ^h^  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id..i3. 

{  aoiS.  Certain  pri«oner«  to  be  remi^«|#^#. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  njust 
state  for  what  cause  the  prisoner  is  held ;  and  if  it  aj^pears  tliere- 
from,  that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  9^  criminal 
charge,  he  must,  after  having  testified,  be  remandeii,  and  again 
committed  to  the  prison,  frc^m  which  pe  was  taken. 
SttbBUtut«df*|>ld.,f6. 

I  2014.  Qfflcer  to  plif^y  |^n4  F^tufii  vfHf. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  aceording  to  the  exigency 
thereof,  and  make  a  return'  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issned 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
Vf%9  issued,  the  9um  of  five  hundred  dollars.*  But  «rhere  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  hiflt 
Id..  I  n^  am'd. 
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ARTICIiB   TklRD. 

The  writ  of  habecu  corpus^  and  the  writ  of  eerHorari,  to  inquire 
into  thi  datae  of  detthtidn, 

IM.S015.  Wlio  entitled  to  proieett^fe  the  wrtte.     habeas   corpus  m^j  iamni  on 
jSmiday. 
1016.  When  neither  writ  shallbe  Allowed. 

I0:7.  How  and  to  wttoiii  ilppneiitlon  for  haBeaft  oorptu  or  bertlorarl  made. 
1018.  Application  In  another  county;  proof  required. 
2019.  Contents  of  petition.    ,    . 
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90M.  A:  corpus. 

I  9015^  Wild    ^ilttil^a    kik   i^i>6a^eiitte   the    Wrtth.       Habeas 

A  person  iinprisohed  dr  restrained  in  tis  liberty,  within  thft 
State,  for  any  cause,  or  upon  any  pretence,  is  entitled,  except  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  habeas 
corpus,  or  a  writ  of  certiorari,  as  prescribed  in  thia  article^  for  the 
purpose  of  inquiring  iftto  the  cause  of  the  imprisonment  or  restraint, 
and,  \t\  a  case  prescribed  hy  law,  of  delLverinj?  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  this  section, 

607 


d  by  Google 


SS  3016-19  HABEAS  CORPUS,  ETC.  c.  16. 1 2,  a.  3 

on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  cao- 
uot  be  made  returnable  on  that  day. 
2  R.  S.  668.  I  21  (2  Bdm.  683).  am*d. 

I  2016.  IVhen  neither  writ  mIiaII  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  ttection,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laiws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court 

2.  NVhere  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
Issued  upon  such  a  judgment,  decree,  or  final  order. 

Id..  S  22,  am'd. 

S  2017.  [Am'd,  1896.]  How  and  to  wbom  applieatioa  fer 
lu&beaa  corpas  or  eertlorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
oflicers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  diri- 
sion  thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chaml)ers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id..  I  23,  am'd;  L.  1896,  cb.  M6. 

{  2018.  Applieation  in  another  covntyi  proof  reqnired. 

Where  application  for  either  writ  is  made  as  prescribed  in  sab- 
division  third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  ostb 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  fact« 
wbiVh  nuthorize  him  to  act  as  therein  prescribed;  and  if  a  judipe 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  ncting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id..  I  24,  am'd. 

I  aOlO.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  iis  applied  for,  li 
imprisoned,  or  restrained  in  his  liberty;  the  place  wnere,  unleai 

mm. 


d  by  Google 


c.  16.  t,  2.  a..3  HABEAS  CORPUS,  ETC.  §§  3080-21 

It  Is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  im- 
prisoned or  restrained,  naming  both  parties,  if  their  names  are 
.  known,  and  describing  either  party,  whose  name  is  unisnown. 

2.  That  he  has  not  been  committed,  and  is  uot  detained  by 
Tirtne  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2U16  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  mnst  be  annexed  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
Le  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  cooy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists.  (fcJee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wnt  of 
habeas  corpus,  or  for  the  writ  of  certiorari, 

2  O.  S.  M3,  i  25. 

{  2090.  IVlien  writ  muut  "he  granted)  penalty  for  refaslnir*  . 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name^  or  in  the  name  of  the  petitioner 
to  his  use. 

M..  IS  26  and  81. 


I  a021.  [Am'dy  1896.]     Form  of  writ  of  habeas  eorpaa. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

*  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.   is   called  or  charged,  before  ",   ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  **  E.  F.,  justice  of  the  supreme  court ", 

CT  otherwise,  as  the  case  may  be)  "  at on  **  [or 

*'  immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  Imve  yon  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court ",  (or  "  county  judge  ",  or  otherwise,  as  the  case 

may  be,)   "the  day  of  ,  in  the  year 

dghteen  hundred  and  ". 

M.,  I  27;  L.  1806.  ch.  M6. 
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1  aosa.  [AiB'Ay  1806.]    Form  of  writ  of  corUorarl. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  niHt 
be  substantially  in  the  following  form,  the  blanks  being  propctli 
filled  np: 

"  The  People  of  the  State  <^f  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B."> 

"We   command   you,   that   you   certify   fully   and    at   bige, 

to *\  (**  the  supreme  court,  at  a  special  leml  or  term  of 

the  appellate  division  thereof,  to  be  held  '\  or  "  B.  F.,  justice  of 
the  supreme  court",  or  otherwise,  as  the  case  may  kej 
«« at ,  on *\  [or  "  immediately  after  the  re- 
ceipt of  this  writ",]  "the  day  and  cause  of  the  Imprisonment  of 
C.  D.,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
O.  D.  is  called  or  charged.    And  have  you  then  there  this  writ  *. 

"Witness, i  one  of  the  justices  ",  (or  "judges  *•)  "  of 

the  said  court  '*,  (or  "  county  judge,"  or  otherwise,  as  the  case  mar 

be,)  "  the day  of  ■  »  in  the  year  eighteen  kta* 

dred  and **. 

2  B.  8.  668.  I  28;  L.  1880,  cb.  046. 

i  2023.  Wl&en  writ  retnrnmblo  before  anoilie^  |iiAire» 

If  application  for  either  writ  is  made  to  the  supreme  court  or 
to  a  justice  thereof,  in  a  county  other  than  that  wnere  the  pensa 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  ia  iti 
or  his  discretion,  before  any  judge  authorised  to  grant  tt|  In  tike 
county  of  the  imprisonment  or  confinement* 

L.  1887,  ch.  240.   |  1   (4  Bdm.  681). 

i  90a4.  MThen  writ  svglelent. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  sliall  net  be 
disobeyed,  for  any  defect  of  form,  and  particularly  iir  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  til  designtted, 
either  by  his  name  of  office,  if  he  has  one^  or  by  his  own  neme; 
or,  if  both  names  are  unknown  or  uncertain,  by  kn  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  knother  t)erson. 

2.  If  the  person  directed  to  be  produced  is  designated  hr  naae, 
or  otherwise  described  In  any  way,  so  aa  io  be  Tdentlflra  as  4m 
person  Intended. 

2  B.  S.  668.  I  29. 

I  aoas.  WbeA  writ  to  issue  Witttottt  Applli»«tlOii« 

Where  a  Justice  of  the  supreme  court,  in  court  or  out  of  coai, 
has  evidenoc,  in  a  judicial  proceeding  taken  before  him,  that  aiy 
person  is  illegally  imprisoned  or  restrained  in  nis  liberty^  witnn 
the  State;  or  where  any  other  judge,  authorizeo  by  this  article  w 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  i 
thus  imprisoned  or  restrained^  within  the  county  where  tne  judfi 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  or  eer 
tiorari,  for  the  relief  of  that  person,  although  no  applieatlon  then 
for  has  been  made, 
Id.,  I  80. 

I  none.  Retnrnf  its  eoiitents. 

The  person  upon  whom  either  writ  has  beed  dttjy  berVed,  iDQBt 
state,  plainly  and  unequivocally,  in  his  returh: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the'  writ 
was  issued. 

2.  If  ne  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  mnst  be  produced,  and  exhibited  to  the  court  or  judge. 

3.  'f  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
custo^^.y  or  restraint  of  him  to  another,  the  return  must  conform 
to  tn»?  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is.  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 
2  B.  8.  563,  I  82. 

I  2027*  Habeas  eorpum;  body  of  priaon^r  to  be  produced, 
wnleaay  etc. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody, 
according  to  the  command  of  the  writ;  unless  he  states,  in  his 
return,  that  the  prisoner  is  so  sick  or  infirm,  that  the  production 
of  hitfi  would  endanger  his  life  or  his  health. 

Id..    I  33  and  part  of  {  49. 

i  SOaS.  Pv€»eeedlBar«  oa  dl«obedlenoe  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him.  fully 
to  obey  ft,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designnted 
therein;  commanding  such  officer  or  other  person  forthwith  to 
snnreliand  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
he  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or.  If  he  is  a  sheriff,  in 
the  j'^U  ot  a  county,  other  than  his  own,  designated  In  the  order; 
and.  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Id.,  ii  84  and  86. 

I  9089.  Id.f  preeept  to  brlnar  vp  prlsomer. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  thi 
timo  wben  tbe  warrant  or  attachment  is  Issued,  or  afterwards. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  briDS 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  baiJed, 
or  remanded,  as  the  court  or  judge  directs. 

2  R.  B.  663,  f  86. 

S  a030.  Id.)  power  of  oovnty  many  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execation 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  I  87. 

{  2081.  ProoeedlBL^a  on  return  of  babena  corpna. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  yirtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  f«r 
the  imprisonment  or  restraint  or  for  the  rontin nance  tfaerof. 
is  shown;  whether  the  same  was  upon  a  commitiTit  nt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:  cause. 

Id.,  IS  88  and  88. 

§  2032.    [Am*a,    1900.]      When    prisoner    to    be    remandecL 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  iu  custody 
for  either  of  the  followiug  cau^ies,  and  that  the  time  for  whicb 
he  may  legally  he  so  detaiued  has  not  expired: 

3.  By  virtue  of  u  mandiite  issued  by  a  court  or  a  judge  of 
the  United  States,  iu  a  case  wiiere  such  courts  or  judges  have 
exclusive  jurisdietiou. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  iu  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

iJ.  For  a  criminal  contempt,  defined  in  section  seven  huudred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  coniniitnient,  made  by  a  court,  olBcer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,  I  4<».  Amended  by  L.  1909,  ch.  65,  (3.  See  note  67  o£  notes  of 
Board  of   Statutory  Cuusolidatlou   at  end  of  code. 

§  20a3.    Wlien   to    be   cllschargred   In   ctvll   caaes. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody. 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after 
wards,  the  prisoner  has  become  entitled  to  be  dii^charged. 
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3.  Where  the  mandate  is  defeotive  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6k  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  S.  563,  i  41. 

i  2084,  The  la«t  section  qnallfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  f  42. 

I  SOSBL  Proeeedins*  on  Irresrnlar  commttinent. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given,  pursuant  to  an  order,  made  ns  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  piisoner  is  entitled 
to  be  bailed. 

U.,  f  48. 

I  2036.  Id. J  "When  prlnoner  may  be  eommltte^  to  another 
olllcer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  nut 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id..  S  44. 

I  20ST.  Cniitody  of  prisoner  pending  the  proceedlnsTM. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  Is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

Id..  S  45. 

{  203A.  Notfce  to  person  fnterented  In  detention. 

Whero  it  appears,  from  the  rptnrn  to  either  writ,  that  the 
priso.icr  is  in  r»n?»tody  by  virt'-'^  "*"  n  mnndntfv  nn  order  for  his 
discharge  shaH  not  be  tt^«>'^".  »'p*-'1  n/^fi>(i  of  the  time  when,  and 
the  place  where,  the  writ  is  rot"'-^"^]^,  or  to  which  the  hearing 
has  been  adjourned,  as  t>»p  **«««  m^y  ^e.  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner. 
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and  for  such  previous   length  of   time,   as  the   court  or  Judge 
prescribes,  aa  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  ciTil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  bis  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  Is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes  a   party   to   the   special    proceeding. 

2  B.  S.  60d,  H  46  and  47,  am'd  by  L.  1837,  ch.  240,  |  2  (4  Edm.  681). 

I  2039.  Prlvoner  may  eontrovert  retvrni  proof*  tlier«* 
apon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entities! 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id..  I  48. 

I  2040.  Proceedlnv*  upon  Mlckneaa,  ete.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon. the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  rertiorari  had  been  issued. 

Id.,  I  49. 

I  2041.  IVlien  oerttorarl  to  iMve  on  application  for 
halieaa  corpna. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  iraprijioned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id.,  S  50. 

I  2042.  Proceedlnva  npon  its  return. 

I'pon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  I  91. 

i2043.    TAm'd,    1913.]      liVlien    dlacbarve    to    be    granted  | 
en  proeeedinvn  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  must  ninke  a  final  order,  dismissing  the  pro- 
ceedings.    A  final  order  mad«  in  a  nroceeding  brought  on  behalf 
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of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  in  the  Mattea- 
n'an  State  Hospital  or  in  the  Danncmora  hospital  for  insane  con- 
victs, shall  te  oonclusfre  evidence,  iipon  a  hearing  of  any  subse- 
qnent  proceedin^r  involving  the  detention  of  the  same  person,  of 
•U  the  facts  determined  by  the  court,  unless  such  final  order 
slinl]  otherwise  specif  v. 
2  B.  B.  563,  I  S2.  amM.     Am'd  L.  1018,  ch.    (V44.     In  effect  May  16,  IPlR. 

I  2044.  When  certiorari  doea  not  prevent  habeas  «orpn«. 

.>otwith8tanding  a  writ  of  certiorari  has  been  insued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  lattet  writ.  Tf  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  iC*s 
article. 

Id..  I  53. 

I  Sa46.  Ball  on  certlbrnrli  Trben  and  how  ordered. 

If,  upoil  the  return  to  a  writ  of  certiorari,  issued  i»*  pr(^cribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  lie  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
given  accordingly,  as  required  by  law.  If  siifflcient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  it:  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,  I  54,  am'd. 

I  2046.  tAm'd,  1805.)     Id.|  br  whom  and  hotv  taken. 

Lpon  the  production  of  the  order,  or,  if  ^l  was  iliade  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  coUnty  Judge  of  the 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  su;cties,  lu  the  sum 
Fo  fixed,  conditioned  for  the  appearance  of  tlie  prisoner,  as  pro- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  Dv  his  oath,  to  the  satisfaction  of  the  judro,  that  lie 
is  a  householder  in  tne  county,  and  worth  Twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  nim.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  t*ie  judge,  to  acknowledge  the  recoRi.iz- 
ance;  but  it  may  be  acknowledged  by  the  prisoner,  and  ce!iitied, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Id.,  S  55,  am'd;  L.  1895,  ch.  046. 

I  2047.  DUpoharye  of  pvlnoneif  bniled. 

The  judge  must  immediately  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  i^  bound  to  appear, 
lie  must  also  make  a  certificate  upon  the  o*-  ^r,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  .jmplied  with.  ITpon 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  di«^ 
charge  ftom  imprisonment,  for  any  cause  stated  la  the  returti 
to  Uie  certiorail 

"■•  •  ^  016 
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§  2048.  Order  aub«tttnted  for  writ  of  dlaoharfrei  servle* 
and  effect  tliereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  diacharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  actioii, 
except  where  special  provision  for  its  enforcement  is  otherwiae 
made  in  this  act.  Where  such  an  order  directs  a  discbarge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
ciTtificate,  or  other  proof  prescribed  by  law,  showing  that  bail  baa 
been  given,  as  required  thereby. 

See  (9  610  and  1241,  ante. 

{  2049.  Bnforclnor  order  for  dlMobarve)  peiutlty,  ete. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre* 
scribed  in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  57.  R.  S.,  am'd.      See  $  2020,  ante,  and  {  2001.  post. 

{  2S050.  IVben  prlaoner  dlacbar^ed  not  to  be  re-iaK« 
prisoned  I  wben  be  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  t 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by^  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fe<?t  of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  In  a  civil  action  or  special 
proceeding,  for  an  illogolity  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article:  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  In  another  action  or 
■pecial  proceeding,  after  the  first  was  discontinued. 

Id.,  f  so. 

I  9061.  Penalty  for  vlolatlns  the  lairt  aeetlon. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fiftr  dollars.  He  ii  also 
ffvUty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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^  by  fine,  not  exceeding  one  thousand  dollars,  or  by  iBOc 

nent,  not  exceeding  six  montlis,  or  by  both  in  thje  discretion 

court. 

{.  668,  i  60  and  part  of  (  64. 

ia.  Id.}  for  conceallBLtf  prisoAer,  etc«y  to  Avoid  ^rvit. 

one,  having  in  his  custody,  or  under  his  power,  a  person 
1  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
I  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
!  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
bed  in  this  article,  who,  with  intent  to  elude  the  service  of 
•it,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
3tody,  or  places  him  under  the  power  or  control,  of  another, 
ceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
isdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
;;ified  in  the  last  section, 
i  61,  62  and  remainder  of  64. 

53.  Id.;  for  aldinv,  etc. 

ersou  who  knowingly  assists  In  the  violation  of  the  last  seo 
B  guilty  of  a  misdemeanor;  and,  upon  conviction  tnereof, 
>e  punished  as  specified  in  the  last  section  but  one. 
63. 

54.  WwLTTtLMkt  to  brlnv  up  prisoner  about  belSMP  '•• 
t. 

^re  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
'ized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
?ment  or  custody,  and  that  there  is  a  good  reason  to  believe, 
i  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 

he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
•ari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
ble,  or  to  a  person  specially  designated  therein;  and  com- 
ng  him  to  take,  and  forthwith  to  bring  before  the  court  or 

the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
» issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
re,  it  must  be  under  his  hand. 

68. 

85*  "Wlien  offender  to  be  arrested* 

?re  the  proof,  specified  in  the  last  section,  is  also  sufficient 
tify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
as  for  a  criminal  offence,  committed  in  taking  or  detaining 
he  warrant  must  also  contain  a  direction  to  arrest  that  per* 
or  the  offence. 

(68. 

MSd.  BxeentlOB  of  -warrant  |  prooeedlnirs  to  relieve 
ner. 

officer  or  other  person,  to  whom  the  warrant  is  directed  and 
red,  must  execute  it  by  bringing  the  prisoner  therein  named, 
Iso.  if  so  commanded  in  the  warrant,  the  person  who  detains 
before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
etaining  the  prisoner  must  mnke  a  return,  in  like  manner, 
he  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
s  had  been  issued  in  the  first  instance. 
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1  S067«  la.|  vrocceaiuflTM   to  punlah  offencler. 

It  the  person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  oirence»  he  is  entiueil 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge,  on  in  anj  cruuinoi  case  of  the  same  nature^ 

2  B.  a.  5C3.  f  68. 

S  20S8*  Wben.  appeal  may  be  taken  la  oa«es  aader  th^m 
article. 

An  apoeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  In 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  procee<l- 
incrs.  Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  ctayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  ezcepjc 
as  prescribed  in  this  section. 

Substituted  for  id.,  §60.  . 

I  2050.  Id.)  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attofney- 
general  or  the  district-attorney. 

Substituted  for  id.,  5I  70  and  71.    See  ||  1866-1301,  ante;  |  2121,  poit. 

I  2O0O.  Prlnoner  -vrho  appeals  may  be  adnUtted  to  ball* 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa* 
tion,  with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  vhe  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  it  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

h.  1873,  ch.  668,  part  of  i  1  (0  Bdm.  704). 

S  2061.  [Am'd,  1896.]    Id.|  reeovnlaamee,  etc 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  diyision  of  the 
supreme  court  to  be  held  at  a  time  and  place  uesignated  in  the 
order,  and  abide  by  and  jierform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  juttiee  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  ordet 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  nil  ot^or  respects,  the  proceedings  are  the 
same  as  prescribed  In  this  prtiHe,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  I  1;  L.  1806,  cb.  946. 


•  So  In  the  original 
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S  2002.    [Am'd,  1806.]     id«|  oa  appeal  to  court  of  appeal*. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specitied 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
liom  a  hnal  oruer  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  or^er  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1873,  ch.  068,  part  of  |  1.  Bm'd;  L.  1896,  eta.  946. 

S  20€8.  Cnatody  of  prisoner  until  he  arlves  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
be  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  rec^uisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Bemalnder  of  same  section,  am'd. 

9  2064.  [Am'd,  1896.]  ReeoflrnlBance  valid  for  adjonrned 
terma. 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
inccessive  term,  until  suci*  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

I^  1896,  ch.  946. 

{  2006.  Penalty  for  refnalnff  eopy  of  procea«,  ete. 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonal)lo  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
bubeaa  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72.  R.  S..  amM. 

I  2006.  Application  of  thlm  article  to  otber  wrlta  of 
babeas  eorpna. 

Bxceit  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regiilrte  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable j  and  the  nutbority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  mutt  be  exercised  in  conformity  to  this  article,  in  any 
case  therein  provided  for. 

BtOoBB  78  ana  T6,  B.  S. 
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ARTICLE    FOURTH. 

The  writ  of  mandamus. 

Bee   2067.  Kinds  of  writ;   how  alternatlTe  writ  granted. 
2008.  When  writ  granted  at  special   term. 

2069.  Id. ;  at  term  of  the  appellate  dlTliilon  of  the  Bupreme  court. 

2070.  When   peremptory   mandamus   to  laaue  In   first  Instance. 

2071.  Alternative  writ ;  how  berved. 

2072.  Writ;  how  naurnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 

2075.  Motion  to  set  aside  writ. 

2076.  CoulentM  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  cannot  be  compelled;  demurrer  to  return. 
2070.  IsKUf  of  laci;   wbtn  it  arises. 

2080.  Application  of  certain   provisions  of  chapter  sixth. 

2081.  Service   of   notice   of   filing   return   and   demurrer. 

2082.  Subsequent  proceedings  the  same  as  In  an  action. 

2083.  Issue  of   fact;    how   triable. 

2084.  Id. ;   where   triable. 

2083.  Issue    of    law    upon    general    term    mandamus;    how    and    wbere 
triable. 

2086.  Costs. 

2087.  Appeals. 

2088.  Wbt-n   relator  to  recover  damages. 

2089.  Stay  of  proceedings;  enlargement  of  time. 

2090.  Fine  in  certain  cases. 

I  2067.  [Am'd,  1813.]  Kinda  of  wrlti  how  alternative 
^vrit  granted. 

A  writ  of  mandamus  is  either  alternative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor.  Previous  notice  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  dirocti'd. 

Am'd  L.  1913.  ch.    574.      In  effect  Sept.  1,  1913. 

I  20GS.  [Am*d,  1895.]  l¥lien  writ  granted  at  apeeial 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.    1895,   ch.   946. 

I  2069.  [Arn'd,  189B.1  Id.|  at  term  of  the  appellate  dlTt- 
alou  of  tile  MUtf  reiue  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  of  an  adjoin- 
ing judicial   department. 

L.  1873,  ch.  70,  part  of  {  1    (0  FAm,  575) ;   L.   1895,  ch.  946. 
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I  a070.  [Am'dy  1886.]  "Wlaen  peremptory  mandamas  to 
laaoe  ia  first  iaataace. 

A  peremptory  writ  of  mandamas  may  be  issned,  in  the  first 
instance,  where  the  applicant's  rii^ht  to  the  mandtfmus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  giyen  to  a  jndge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  where  the 
application  is  to  the  appellate  division,  by  the  appellate  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  of  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

L.   1895,   ch.  946. 

I  aOTl.  AltematiTe  writ}  kow  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  sei^ved  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
service,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

I  2072.  [Am'd,  1895.]     Wrltf  Kow  retvraable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternlitive  writ 
might  have  been  made. 

Lu   1»5,  ch.  946.  ._ 
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{  2073.  Return  or  demurrer  to  flmt  ^vrtt* 

Where  the  first  writ  of  mandamns  has  been  dnlr  serred*  n 
return  must'be  made  to  the  same,  as  therein  required,  nnlesa  It 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people; 
or  of  the  relator,  for  a  contempt  of  court. 

2  B.  8.  686,  9  54  (2  Bdm.  608),  am'd.    Se«  |  2076,  post. 

I  2074.  [Am*d,   1895.]    Return,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  cop3'  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerks 
\i  here  it  is  returnablo,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  It  is  returnable,  be  either 
delivered  in  open  court,  or  filed  In  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1805,   ch.  046.   See  IS  2072  aod  2073,  ante. 

S  2075.  Motion  to  set  aiilde  writ. 

An  alternative  writ  of  mandamus  cannot  be  anasbed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  207G.  Contents  of  alternative  writ)  demurrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mnndamn«« 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  net,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  Is  served,  instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  constitutinfc 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  n  dofend- 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  separately- 
state<l  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2077.  Form  and  eon  tents  off  retnm. 

The  provisions  of  chapter  sixtU  of  this  act,  relating  to  the  form 
and  contents  of  an  answpr,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  anFwer.  rnd  to  a  connterclnl'n  contained 
therein,  apply  to  a  roturn  to  an  alternative  writ  of  mandamns, 
showing  cause  against  ohevlng  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
assigning  a  cause  why  the  command  of  the  writ  onsht  Bo^  tr* 
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be  oheyetl,  is  regarded  an  u  seyurate  defence,  aad  must  be  sepa- 
rately bUiifU,   uiid   numbered. 
See  K  4tf&.  490,  GOO  aiiU  6U7.  anta. 

I  2078.  Fnrtlier  return  caniiot  lie  coniiielled)  demnrrev 
to  reCarn. 

A  pertiun,  who  has  made  a  return  to  an  alternative  mandamus^ 
cannot  be  compelled  to  make  a  turther  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state^ 
meut  of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

{  3M>79.  laame  of  fact^  irlieiiL  it  artaeik 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
uf  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return. 

Bee  §  964,  ante. 

{  2060.  Application  oif  certain  provision*  of  ohaptev 
■ixtli. 

Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
00  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
b  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  tbe  court,  or  stricken 
oat  as  sham. 

I  S081.  Ser-rlce  of  notice  of  lllinff  return,  and  demnrrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  Dart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  thA 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the- 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  mnst  be  served 
npon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 

I20R2.  Snbaeqnent  proceedincrn  tie  name  an  in  an  action- 

Except  as  otherwise  expressly  proscribed  in  this  act.  the  pro 
ceedlngs  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are. 
in  ail  respects,  the  same  as  v\  nction:  and  in  each  provision  of  ' 
this  net,  relating  to  the  proceedings  in  nn  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  plesdings  in  an  action:  and  the  final 
cpfler  Is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
dockpti^d.  and  enforced,  with  resnect  to  such  pnrfs  tTiomof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
ui  action.      But  before  the  final  order  can  be  docketed,  or  an 
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execution  issued  thereupon,  an  enrollment  must  be  filed  thereupon, 
as  a  judgment-roU  in  an  action,  i^'or  that  purpose,  Uie  clerK  mui>t 
attach  together  and  file  in  his  office,  a  certihed  copy  of  the  tiuul 
order;  the  writ  and  the  return,  or  copies  thereot;  together  will* 
the  same  papers,  which  are  required  by  law  to  be  Incorporated 
into  a  judgment-roil  in  an  action.  Where  the  final  order  is  iu 
favor  of  the  people  or  the  relator,  it  must  award  a  perempiory 
mandamus,  to  be  forthwith  issued. 

2  n.  8.  686.  I  55  and  part  of  9  57  (2  Bdm.  606);  Go.  Pioc.,  |  471. 

i  2088.  IsBue  of  tmetf  how^  triable. 

An  issue  of  fact,  joined  upon  an  alternatiye  writ  of  mandamui^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  968  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  danh 
ages  for  making  a  false  return. 

f  S084.  [Am'd,  18»5.]    Id.)  where  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamna, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  Ad 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamas, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  conrt, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact 
joined  upon  an  alternative  wnt  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  tt  s  special  term,  ai 
the  case  requires. 

L.  1886,  ch.  946. 

I  206S.  lAm'd,  1895.]  I««ae  of  law  upon  seaeral  term* 
■tandamnai  how  and  inhere  triable. 

An  issue,  of  law,  joined  upon  an  alternative  writ  of  mandamn^ 
granted  by  the  appellate  division,  must  b"  tried,  nnd  the  final 
order  thereupon  must  be  made,  by  the  appellate  divlpfon. 

L.   188S,   ch.  946. 

I  2086.    [Am'd,  1899.]    Costs. 

Where  an  altern&tlve  writ  of  mandamus  has  been  issued,  costs 
naay  be  awaidod,  as  in  an  action;  except  that,  ui)ou  muKiu^  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  as 
.  application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previoiw  alternative  mandamus,  costs  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  tit-.er 
party,  as  upon  a  motion. 

L.  1888.  ch.  271 ,  I  6  (4  Edm.  619) ;  L.  IB54,  ch  270. 1 8  (4  Edm.  686)  ;  L.  1888,  ch.  «7.  !■ 
•ffcct  bept.  1,  18»9. 

fi   2087.    [Am*d,  1896,  191  A.1    Appeals. 

An  appeal  from  an  order  prantinp  a  peremptory  writ  of  man- 
damus,  where  an   alternative   writ   of  mandamus   was  not  pre- 

•  So  In  the  original,  ogtized  byGoOQlc 
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y  issued,  and  an  appeal  from  an  order  granting:  or  denying 
)plicatiou   for  an  alternative   writ  of  mandamus,    must  be 

as  from  a  final  order  made  in  a  special  proceeding.  An 
1  from  a  final  order  made  upon  an  alternative  mandamus, 
be  taken  as  an  appeal  from  a  judgment;  and  each  pro- 
i  of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
ppellate  division  or  to  the  court  of  appeals,  is  applicable 
to.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
j\,  from  an  order  of  the  appellate  division,  granting  a 
iptory  mandamus,  made  upon  an  original  application,  or 
a  final  order,  made  upon  an  alternative  mandamus,  granted 
e  appellate  division,  the  execution  of  the  order  appealed 
shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
e  division,  made  upon  such  terms,  as  to  security  or  other- 

as  'justice  requires. 
1859,  ch.  174.  13  (4  Kdm.  683);  L.  1854,  ch.  270.  f  1   (4  Bdm.  682), 
Lw   1895,  ch.  946;  L.  1913,  cb.     674.      In  effect  Sept  1.  1913. 

088.   £Am'd,1918«]     Wlien  relator  to  recover  dantagrea. 

aere  a  return  has  been  made  to  an  alternative  writ  of  man- 
is,  issued  upon  the  relation  of  a  private  person,  the  court, 
making  a  final  order  for  a   peremptory   mandamus,   must 
except   where  said   writ  is  directed   to   a   state   officer  or 
rs,   or  an  officer  or  officers  of  a  municipal  or  private  cor- 
ion,  if  the  relator  so  elects,  award  to  the  relator,  against 
lefendant  who  made  the  return,  the  same  damages,  if  any, 
ti  the  relator  might  recover,  in  an  action  against  tfiat  de- 
int,  for  a  false  return.     The  relator  may  require  his  dam- 
where   entitled   thereto   as  aforesaid,   to  be   assessed   upon 
trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
his  favor.     Such  an  assessment  of  damages  bars  an  aotion 
L  false  return. 

I.  8.  587,  II  57  and  58  (2  Bdm.  608),  am*d;  L.  1013.  cb.  674.  In 
Sept  1,   1013. 

B089.  [Am'dy  189B.]  Star  to  proceedinff» ;  enlargement 
me. 

le  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
?  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
nlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
court,  but  not  by  any  other  officer.  Where  the  writ  was 
ted  at  a  term  of  the  appellate  division,  an  order  staying  the 
eedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 

by  a  justice  of  the  appellate  division  of  the  same  depart- 
t;  and  where  notice  has  been  given  of  an  application  for  a 
damus  at  a  term  of  the  appellate  division  of  the  supreme 
t,  or  an  order  has  been  made  to  show  cause,  at  such  term, 

a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
be  granted,  before -the  hearing,  by  any  court  or  judge. 
,  S  59.  am'd.     See  L.  of  1873,   I  8;  L.   1805.  cb.  046. 

2000.  Fine  In  certain  ca«e«. 

liere  a  final  order  awards  a  peremptory  mandamus,  directed 
public  officer,  board  or  other  body,  commanding  him  or  them 
erform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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provinion  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  ju»t 
excuse,  refused  or  neglected  to  perform  the  duty  so  eujoiued,  the 
court,  besides  awardiug  to  the  relator  his  damages  aud  costs,  an 
prescribed  iu  this  article,  may,  iu  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  olBcer,  or 
upon  each  member  of  tlie  board,  who  has  so  refused  or  neglecteu. 
The  fine,  when  collected,  must  be  paid  into  the  treasury,  of  the 
8tate;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or 
neglect  to  perform  the  duty  so  enjoined. 
2  B.  &  587,  i  CO,  am*d. 
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AltTICLB  FIFT^ 

Tht  writ  of  prchitnium 

•k  son.  KlDdft  at  writ;   how  granted. 

>V2   \>ucu  writ  granted  at  apeclal  term. 

2.4Ki   lu.:  by  the  appellate  diTlsion  of  the  anpreme  oottrt. 

i-AH   Aitematlve  wiit  most  Uaue  first;  its  contents. 

:0uw4>    lu.;  when  returnable;  how  served. 

SwUtf   Abiiolote  writ  Issues,  unless  return  made. 

ZM7    Logal  objections,  bow  tak^n;  motion  to  quash  or  set  aside  wrll. 

'AMU    UcLUin  by  paity;  proceedings  when  he  adopts  Judge's  return. 

2ixnj   l-n>ceeding8  after  return;  trial  by  Jury. 

21UU    Final  oraer;  costs. 

21U1    Appeals. 

2iiXL  Slay  of  proceedings;   enlargement  of  time 

i  2Udl.  LAm'd.  1»13.J      Kindu   of  writ;  how  srantea. 

*^  \»nl  ut  prohibitiou  iu  eiilier  alternative  or  absoiuie.  The 
alttiuatiVe  writ  muy  be  granted  upon  an  affidavit,  or  other 
wtitttu  proof,  showing  a  proper  case  tUeretor.  Previous  notice 
of  the  apphcatioQ  mubt  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person 
to  which  or  to  whom  it  is  directed. 

2  B.  S.  587,  I  61  (2  Edija.  609);  am*d.  See  f  2067,  ante.  Am'd,  U 
1913,  ch.    573.      In  effect  Sept.  1,  1913. 

I  200S.  Wliett  writ  tfrttnted  At  ftpedal  teml. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  6i)ecial  term  of  the  court.  Iti  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  whei-elii  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  Qf  which  the  matter,  sought 
tt>  be  prohibited  by  the  writ,  originated. 

L.  1873,  ch.  70|  I  1;  see  I  20U8,  ante. 

I  2093.  lAm'd,  1806.1  Id.)  hy  the  appellate  division  of 
the  Mtiprtoiue  eotirt. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  specfal  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  wr  t  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  an  adjoin- 
ing judicial  department. 

L.  1873.  ch.  70,  |  1.  am'd;  U   1805,  ch.  940.     Bee  S  2060,  anto. 

S  20b4.  Alteirttatit'e  writ   mtmt   Insae   fimt)   ItM   contents. 

Except  as  otherwise  specially  prescribed  t)y  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  rtnd  dilly  served,  and  the  return  day  thereof  bas 
elapsed.     The  alternative  writ  must  be  directed  to  the  court  in 
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which,  or  to  the  judge  before  whom,  uad  also  to  the  oarty  lo 
whose  favor,  the  yroceediiigs  to  ije  rcsiiUiiKU  i.»ue  UiKcu,  or  an 
about  to  be  taken.  It  must  command  Ute  couit  ur  juuge,  and  abc 
the  party,  to  desist  and  refrain  from  any  luriher  prucecumgtf  .u 
the  action  or  special  proceeding,  or  wiih  respect  to  tiie  particalar 
matter  or  thing  described  therein,  as  the  case  may  be,  until  Ui« 
further  direction  of  the  court  issuing  the  writ;  uiid  also  to  shoir 
cause,  at  the  time  when,  and  the  place  where^  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  mailer. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  hia  claim  to  relief. 

L.  1873,   ch.   70,  I  61,   in  part.    See  |  2076,   ante. 

f  2006.   [Am'dv  1896.]    Id.|   wben  returiiAble)  ho^r  aerrc-d 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  hare  been  made.  Where  it  la  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  (  61,  and  L.  1873,  ch.  70,  f  1,  and  part  of  }  4;  |  2071.  ante;  L. 
1885,  ch.  946. 

I  aose.  [Am'd,  1805.]  Absolute  writ  Uauea,  anleaa  retvni 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ^  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  mast 
be  either  delivered  In  open  court,  or  filed  in  the  oflSce  of  the  derk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
f^unished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

L.  189S.  ch.  946. 

I  2097.  Iieval  objectlona,  Itovr  talceni  motion  to  a«aali  of 
met  aalde  ^vrrlt. 

An  alternative  writ  of  prohibition  cannot  he  quashed  or  set 
aside,  upon  motion,  for  any  matte'*  involving  the  merits.  An  ob- 
jection to  the  legal  suflSciencv  of  the  papers,  upon  which  the  writ 
was  jrranted,  may  be  t«kpn  in  the  return.  A  motion  to  anash  «n 
absolute  writ  of  prohibition,  or  to  set  aside  an  alternative  writ 
for  any  matter  not  invelvine  the  merits,  must  be  made  at  a  teat 
where  the  writ  might  have  been  granted. 

See  I  2075,  ante. 
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aoOS,  Reform  hy  party;  proceedlnars  When  he  Adopt* 
ge*m  return. 

return  to  an  alternative  writ,  when  made  by  a  party,  must 
reritieu  by  his  amdavii,  as  reuunea  for  t/ie  veritocation  oJ!  a 
ding  in  a  conrt  of  record;  unless  it  consistu  only  of  objections 
he  legal  sudiciency  of  the  papers  upon  which  the  writ  wa« 
ited.  Where  the  party  unites  with  the  court  or  judge  in  a 
ru,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
ment  in  writing,  subscribed  by  him,  lo  tne  etfect  that  he 
>ts  it,  ard  relies  upon  the  matters  therein  contained,  as  snffi- 
I  cause  'vhy  the  court  or  judge  should  not  be  restrained,  as 
tinned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
in  the  peciai  proceeding;  except  that  where  a  final  order  is 
e,  awa..ding  an  absolute  writ  of  prohibition,  such  a  writ  must 
irected  to  the  party*  and  also  to  the  court  qv  the  jadgew 
Uon  93,  B.  S^  am        Seo  S  'VIdS,  autik 

B090.  [Ajn'dy  1896.]    Proeeedinvs  after  return  i  trial  by 

eadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
.Iternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
iout  further  notice,  at  the  term  at  which  the  writ  is  return- 
.  If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
I  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
le  appellate  division  in  the  same  judicial  department,  or  at  a 
ial  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 

relator  may  controvert,  by  affidavit,  any  allegation  of  new 
ter  contained  in  the  return.  The  court  may  direct  the  trial 
ny  question  of  fact  by  a  jury,  in  like  manner  'and  with  like 
•t,  as  where  an  order  is  made  for  the  trial,  by  a  jnry,  of  issuee 
sict,  joined  in  an  action  triable  by  the  court.  Where  such  a 
:tion  is  given,  the  proceedings  must  be  the  same,  as  upcm  the 

of  issues  so  joined  in  an  action, 
tlon  64.  R.  8.,  am'd;  L.  1806.  ch.  M6. 

KIOO.    Final    order  |  eoats* 

here  a  final  order  is  made  in  favor  of  the  relator,  it  must 
rd  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
;>roceedings,  or  any  specified  proceeding,  theretofore  taken 
le  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
ion  absolute  issues,  be  vacated  and  annulled.  The  writ  of 
nltation  is  abolished.  Where  a  final  order  is  made  against 
relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
»  party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
the  alternative  writ  had  not  been  issued.  Costs,  not  exceed-* 
fifty  dollars  and  disbursements,  may  be  awarded  to  either 
r,  as  upon  a  motion. 
tl«iw  68,  64,  6S.  B.  8.,  am*d. 

2101.    [Am'd,  180S,   1913.]      Appeals. 

1  order  granting  or  denying  an  application  for  an  alternative 
of  prohibition,  and  a  final  ordt»i\  made  as  prescribed  in  the 

section,  can  be  reviewcHl  only  ]»y  appeal.  Where  the  order 
made  ijy  the  appellate  division,  th'^  execution  of  the  order 
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appealed  from  shall  not  be  stayed,  except  by  an  order,  made  at 
a  form  of  the  appellate  division  in  the  same  department  tipon 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

Srvv  T,.  1873,  ch.  70,  I  3;  also,  |  2087,  ante;  L.  1895,  6h.  946;  L.  1913, 
ch.    578.      In  effect  Sept.  1,  1913. 

I  2102.  [Am'd,  189B.]  Star  of  prcNseedlnffSi  enlarveBMrnt 
of  time. 

The  proceedings  upon  a  writ  of  prohibition,  panted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlufRed,  as  In  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,*  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  b<»en  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  art  drder  has  been  inade  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by 
any  court  or  judge. 

See  i  2089,  ante,  and  act  of  1878;  L.  1895,  cb.  94t. 
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▲HTICLB   SIXTH. 

The  unHt  of  astesameat  of  c(amage$, 

aee.  aiOB.  Writ  defined. 

SUM.  Application  therefor. 

3105.  when  made  by  attorney-general  or  dlBtrict-attomejr. 

2108.  Writ ;  to  whom  directed. 

2UJV.  OontentB  of  writ. 

tiOS.  Nofeloe  of  dxebntlon. 

tm.  Jnr;  how  procured. 

2110.  ixsrj  to  be  sworn. 

2!lt.  Jury  to  make  tnaolsltlon. 

|tis.  Hoace  of  application  to  court  (hereupon. 

3113.  Conrt  may  set  iaTde  inqufsltion. 

2114.  Order  on  confirming  Inquisition. 

2115.  State  treasurer  to  pay  damagen,  etc.,  to  gOTemor. 

2116.  Governor  to  pay  damages  Into  court. 

2117.  InTeetment  of  money  ao  paid. 

2118.  How  obtained  by  6ttAmt£t. 

8119.  TakiDg  lands  by  the  United  Btotef. 

i  S108.  IRTrlt  defined. 

The  vrit,  heretofore  known  as  the  writ  of  ad  quod  damniun, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

I  2104.  4^ppllci(tlon  tlierefor. 

Whenever  the  grovernor  of  the  State  is  authorized  by  law,  to 
take  possession  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  Cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2B.8.8B8.ie6(2Edm.  6IQ).  • 

S  3105.  l^lieil  inade  by  attorney-flreiier«l  or  diatriot- 
attorney. 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  real  property  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  2106.  \rrlt|  to  wkom  directed. 

The.  writ  must  be  directed  to  the  sheriff  of  th^  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assoased  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 
U.,  part  of  f  66,  Dzp'd.    $ee  ||  1070  and  1071,  ante 

{  2107.  Gpntenfa    off  writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  js  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaiths  of  twelve  men  of  his  county,  qualified  to 
act  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property,  or  any  of  them»  will  Bustaia  ftny 
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uumages  by  the  taking  thereof,  far  the  nse  of  the  people  of  the 
State;  and,  if  bo,  the  amount  thereof;  and  that  he  retnm  the 
writ  to  the  supreme  courts  without  (ielay^  with  tho  tiAding  ui 
the  jury  thereupon. 
2  B.   S.  588.    i  67. 

I   2108.   Notice    of  execution. 

The  sheriff,  immediately  after  the  deliyeiT  of  the  writ  to  him. 
must  give  notice  of  the  time  when,  and  the  place  where,  tlie 
writ  will  be  executed,  by  publishing  tne  notice,  once  in  each  wwk. 
for  at  least  three  successive  weess,  in  a  newspaper  printed  lu 
his  county. 

u„  I  68.* 

f  2100.  [Am*a»  180B.7    Jvry|  how  procured.^ 

The  sheriff  must  notify  twelve  men  of  his  county,  oualified 
to  hct  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpoee,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  d«ly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro- 
ceedings may  be  taken  against  him.  and  he  may  be  punished  there> 
upon,  by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelunigr  hia  attendanoft 

Id.,   part  of  I  69;   L.  1886,   ch.  946. 

I  2110.  Juror  to  be  Hvrorn.  , 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment,  withoat 
favor  or  partiality. 

Remainder  of  Id.,  {  09. 

I  2111.  Jnrr  to   make   tnqaliilttoii. 

After  being  sworn  as  prescribed  in  the  Inst  section.  th«»  jnrr 
mnst  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  Th^y  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  ^e 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  3nry  mmt 
assens  separately  the  value  of  each  distinct  parcel,  If  the  writ 
requires  them  so  to  do,  or  If  a  majority  of  them  think  proper 
so  to  do.  If  they  cannot  agree,  after  n  reasonable  time,  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  ana 
prornr^  n  new  jury.  When  the  jurors  have  agreed,  they  mnst 
mnke  .•»n  Inquisition,  stating  the  sum  to  be  paid,  by  the  peo^e 
of  the  Ptnte.  for  tnWng  each  distinct  parcel,  or  the  whole,  as  the 
ci»pp  reonires.  The  inquisition  must  be  signed  by  each  Jwop. 
and  by  the  sheriff;  and  the  sheriff  must  immediately  theretftet 
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fUe  the  inqnlsition  and  the  writ,  with  his  retnni  to  the  writ, 
in  the  office  of  the  clerk  ot  the  county  in  which  the  real  property 
%M  Bitnated. 

?  B.   S.  688.   I  TQl 

1  ^112.  Ifotice  of  application^  to  eonrt  therenpon. 

Within  three  months  after  the  writ,  and  the  return  thereto^ 
with  the  inquisition  thorrupon,  have  been  filed,  as  prescribed  ia 
the  last  section,  thi*  altorney-g.  neral,  or  district-attorney,  havinff 
charge  of  ♦ho  iirocv^dinj?.  niusl  cnuse  to  hi  luiblisbod,  a  notice, 
dircH'tM.  crtrerahy,  to  till  the  owner?  r.ni  persons  intorosted  in 
tlu'  re.:l  jjroperty:  -lescribin^  the  property,  in  penenl  concise 
icnns;  slating  when  and  where  the  writ,  return,  and  iuquisitioni 
V.  cie  f.led.  and  requiring  the  persons  notified  to  show  cause, 
nt  a  Kpccir.l  term  of  the  bupreme  court,  to  be  held  at  a  time  and 
ft  a  place  specified  in  the  notice,  why  th?  inquisiliou  {should  not 
Ic  confirmtj;  or,  if  the  governor  fo  directs,  why  tlie  inquisition 
should  not  i.3  set  aside.  The  notice  must  be  published,  at  least, 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

$  2113.  Court  may  net  anlde  Inqnlaltlon, 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  8.  6f8,  fi  71,  am'd. 

I  2114.  Order  on  confirmiBar  IniialBitlon. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entltied  to  an  absolute  estate  in  the  real  property  described 
in  the  writ,  and  In  the  appurtenances  belonging  thereto^ 

Id..  S  72,  am'd.    See  f  2118,  post. 

I  2116.  State  treaanrer  to  pay  tf  amaipes,  ete,,  to  irovernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  th<»  damages 
assesfied,  pursuant  to  the  foregoing  provisions  of  this  articlCi 
and  the  costs  and  expenses  of  the  proceedings. 

Td.,  f  73.  am'd;  1  B.  8.  170,  177.  {  1  (1  Edm.  170.  177) 

I  2116.  Goveraor  ta  par  damafcren  Into  eovrt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
must  pay  It  into  court:  and  thereupon  the  abpolut**  title  to  the 
real  property  »"  to  be  taken,  vests  in  the  people  of  the  State. 

See  Id.  I  72.  «^o 
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i  8^17.  (Am*4,  ISOS.]     Inveiitiiieiit  of  iM€»n«y  so  vm^^ 

If  an  applicatiou  for  the  money  paid  into  court  is  not  madt, 
as  prescribed  in  the  next  seciiou,  within  sixty  days  alter  the 
payment  into  court,  the  appellate  division  of  the  supreme  co^irt 
in  that  judicial  department,  may  provide,  by  order,  for  uie 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  aecarities,  for 
the  benefit  of  the  owners. 

2  R.  S.  688.  I  74,  am'd;  L.  1896,  cb.  946. 

S  2118.  [Am*d,  1896.]    How  obtained  hy  elaiiUAitt. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  tne  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
i;icome  remaining  uuinve8t€»d,  or  both;  or  for  the  transfer  to 
him  of  the  w^hoje  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  court  must  thereupon  take  such  measares, 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 

f)etitio,ner,  and  of  all  other  persons,  who  wore  owners  of  or 
nterested'  in  the  property,  or  who  are  perspnnl  representatives, 
or  heirs,  of  owners  or  persons  sp  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
sereral  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  tlius  ascertained. 
Id.,  S  76  aud  part  of  (  74,  am'd  and  cpnaolldated;  L.  1896,  ch.  946. 

§  2119.  Talctuff  land*  br  ike  Vnl««d  8«ataiu 

When  the  legislature  of  the  State  consents  to  the  taking  ct 
any  real  property  within  the  State,  for  the  U4?  of  the  pteople  of 
the  United  States,  a  writ  or  assessment  of  damages  n^y  be 
is^Mied;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  arplfc  .tfon 
for  the  writ  must  be  made,  apd  the  subsequent  proceedftigs  mngt 
be  conducted,  by  the  attorney  of  the  gnUed  States^  for  the 
district  embracing  the  county  \yherein  the  real  prQ(>erty  » 
situated. 

Id.,  S  76,  am'd. 

584 
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ARTICLES  SBVESNTH. 

it  of  certiorari,  to  review  the  determination  of  an  inferior 
tribunal, 

t.  CaMi  where  writ  may  luue. 

I.  2122.  Casea  where  It  cannot  laane. 

L  When  laaued  from  anpreme  court. 

L  When   from   another  court. 

\.  Limitation  of  time  for  roTlew. 

(.  Id.;  in  case  of  diaablUty. 

'.  Application  for  writ;  where  and  how  made. 

I.  When  notice  necessary;  serTice  thereof. 

I.  To  whom  writ  directed. 

'.  Mode  of  aerrice. 

.  Stay  of  proceedings. 

;.  When  and  where  writ  returnable. 

.  Sobeeqnent  prdceedings  as  in  an  action. 

.  Retnm;  when  and  how  made. 

.  Id.;  how  compelled;  fees  for  making. 

.  Id.;  after  term  of  ofllce  expired. 

.  When  third  person  may  be  brought  la. 

.  Hearing  upon  return. 

.  Id.;  upon  affldaTlts. 

.  Questions  to  be  determined. 

.  Final  order  upon  the  hearing. 

.  Restitution  may  be  awarded. 

.  Costs. 

.  Entry  and  enrollment  of  Unal  order. 

.  Effect  thereof. 

.  "  Body  or  ofllcer  "  ;   "  determination  *'  ;  what  they  inelnda. 

.  Application  of  this  article  to  certain  special  cases. 

.  Id.;  to  clTll  eases  only. 

Cases  ^rhere  Trrlt  may  issue. 

Tit  of  certiorari  regulated  in  this  article,  except  the  writ 
in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
I  of  a  body  or  officer.    It  can  be  issued  in  one  of  the  fol- 
;aaes  only: 

ere  the  right  to  the  writ  is  expressly  conferred,  or  the 
»reof  is  expressly  authorized,  by  a  statute, 
ere  the  writ  may  be  issued  at  common  law,  by  a  court 
al  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
t  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

Cases  nrhere  It  eaimot  Issue. 

:  of  certiorari  cannot  be  issued,  to  review  a  determination, 
rter  this  article  takes  effect,  in  a  civil  action  or  special 
)g,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
356  snd  1307.  also  f  2.  ante. 

Tbe  saaie. 

t    as    otherwise    expressly    prescribed    by    a    statute,    a 
certiorari  cannot  be  issued,   in   either  of  the  following 

review  a  determination,  which  does  not  finally  determine 

s  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

»re  the  determination  can  be  adequately  reviewed,  by  an 

•  a  court,  or  to  some  other  body  or  officer. 

^re  the  body  or  officer,  making  the  determination,  is 
authorized,  by  statute,  to  reherr  the  matter,  ^pon  the 
application;   unless   the   det<^rmination   to   be   reviewed 
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was  made  upon   a   rebeaiiAg.   ^  t]|9   t&me   within    which  tlu 
relator  can  procure  a  rehearing  ha»  elapsed. 

1  2128.  LABi*d,  1895.]    "WU^m  t»«ued  from  siipreme  eoart. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  sapreme 
court,  except  in  a  case  where  another  court  ifl  expressly  author 
ized  by  statute  to  issue  it« 

L.    1885,    cb.   946. 

§  2124.  'When  from  Another  eoMWt* 

Any  court  of  record,  exercising  jurisdiction  ot  ui  a|ipel|M)e 
nature,  may  issue  a  writ  of  certiorari^  reQuiriog  the  body  or 
officer  whose  proceedings  are  under  rcTiev,  to  make  a  retsn 
to  the  court  issuing  the  writ,  at  a  tim»  and  place,  fixed  hy  the 
court,  and  designated  in  the  writ,  for  the  piurpoae  of  sapiilying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  iaauing  the  writ,  in  aay  ea«e  where 
justice  requires  that  the  defect  shoold  be  suTipMed,  ami  adeqoite 
relief  cannot  be  obtained  hy  means  of  an  order. 

2  R.  S.  609.  I  40  (2  Edm.  621).    See  f  1215.  •■(•. 

I  2126.  Limitation  of  time  for  roTlow. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  termination  to  be 
reviewed  beeomeo  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  fn  law  or  in  fact. 

I  2120.  [Am*d,  1895.]    Id.}  In  case  or  diMhllltT- 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  montha  after  the  expiration  of 
the  time  limited  In  the  last  section,  where  the  relator,  or  the 
person  whom  he  repr««ent8,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  npon  him,  either 

1.  Within  the  age  of  twenty-one  yearn;  or 

2.  Insane:  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  npoo 
conviction  of  a  criminal  offencev  for 'a  tenn  less  than  for  life. 

L.  1896.  ch.  <M6.    Bee  9  9091,  ante. 

I  2127.  [Am*d,  189Q;.}  JkP»U«Attom  te»  n«r|*t  iN^avo  a»d 
how  made* 

An  application  for  the  writ  must  he  made  by,  or  In  behalf  of, 
a  person  aggrieved  hf  the  detemlnation  to  be  reviewed:  mvit 
be  founded  upon  an  affidavit,  or  a  verlfted  petitkm,  whiefa  may 
t)e  accompanied  by  other  written  proof;  and  must  show  a  propc? 
case  for  the  issuing  of  the  writ.  It  can  bo  granted  only  at  t 
term  of  the  appellate  division  of  the  aupreme  court  or  at  special 
term:  and  the  granting  or  refuaal  thereof  ia  dlacre^Umaiy  witk 
the  court. 

14.  1847^  el«.  2Mi  I  17  H  Bdm.  661);  U  18US,  tk.  A46. 

f  912S.  "Wken  notiee  neoeMMry)  serrtce  tbereoff. 

tJntil  provision  Is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensincr  with  notice  of  the  application  for  Ae 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  its  discretion,  require  or  di8p<>nae  with  notice,  A 
notice,  when  it  1^  necessary,  must  be  served,  with  copies  of  tto 
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iwpera  apon  wUdk  the  appUeation'U  to  be  made,  upon  the  body 
or  Officer,  whoae  determination  ia  to  be  reviewed,  or  upon  sucli 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
for  the  serTiee  of  a  writ  of  certiorari.  The  service  must  be 
BHule»  at  least  eight  days  before  the  application,  unless  the 
coort^  by  an  order  to  show  cause*  pre8criK>e8  a  shorter  time. 
Where  notice  is  giTen»  the  person  served  may  produce  aflidavits 
or  other  written  proofs,  upon  tne  merits,  in  opposition  to  tue 
application. 

i  212».  To  witom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination ia  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  cenitied;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  membt^rs  thereof,  by  their  names. 

i  S180.  Mode  of  sewiee. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the-  judges  of  a 
courts  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  he  made  by  filing  the 
writ  with  the  derk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  ns  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  9071.  ante;  2  B.  8.  002.  |  68  (2  Edm.  62S).  and  2  R.  ^.  699,  |  46 
C2  Edm.  621). 

I  9181.   Btm,y   of  prooeedinsrs. 

ESxcept  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  star  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dls- 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of*  the  determination  be 
stayed*  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  roYiewed,  who  is  admitted  as  a  party  to  6ie 
ipedal  proceeding,  as  prescribed  in  section  2137  of  tms  act.  ^ 

f  S18S.  flThem  mttd  wlier«  imxtt  retvriiAble. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
ilays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  county,  designated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  desif^nated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  tile  must  be  transferred  to  the  clerk  of  the  county, 
where  the  writ  is  made  returnable  by  the  amendment. 

See  I  2138.  post. 

I  2133.  Snbseanent  proceedlnvs  mm  %n  an  action. 
After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made, 
or  proceeding  taken,  in  the  cause,  in  relation  to  any  matter  nut 
provided  for  in  this  article,  as  a  similar  proceeding  maj'  be  taken 
in  an  action,  brought  in  the  saflie  court,  and  triable  in  the  county 
where  the  writ  is  returnable. 

I  2134.  Return  I  ^rhen  and  hoi>v  made* 
The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  ui>on  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  21.S0  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transtTipt 
annexed,  and  certified  by  him,  of  the  4*ecord  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  I  e  filed  in  the  olllce  where  the  writ  is 
returnable,  according  to  the  command  thereof. 

2  R.   S.  590.   II   45  and  40    (2  Edm.   621). 

I  2135.  Id.»  how  compelled  I  fees  for  maklnv. 
If  a  return  is  defective,  the  court  nmy  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  la  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punislied,  unless  the  relator,  before  the  time  when  the  return  is 
required,  pa/s  him.  for  his  return,  the  sum  of  two  dollars,  an'3', 
in  addition,  ten  cents  for  each  folio  of  the  copies  of  papers  re-, 
quired  to  1h»  returned. 

See  2   R.  8.  570,   |  8:{    (2  Rdm.   500).  nnd  |  2005.  ante. 

I  213<l.  Id.;  after  terms  of  olllce  expired. 
A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  maj'  be  made  iiy,  an  officer,  whose  term  of  ofllci*  has 
expired.  Such  an  officer  may  be  ]>unished  for  a  failure  to  make  a 
return  to  the  writ,  as  required  thereby;  or  to  make  a  further  re- 
turn, as  required  by  an  order  for  that  purpose. 

I  2137.  [Am'd,  1896.]  IVhen  third  person  mar  be  brooshc 
In. 

l-pon  the  application  of  a  person,  specially  and  beneficially  in- 
terested in  uphiilding  the  determination  to  be  reviewed,  the  court 
may.  in  its  <liscretion.  admit  him  as  a  party  defendant  in  the 
special  proceedings,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  aimellate  division  of  the  supreme  court,  a"t  whith  the 
cause  is  noticed  for  heuring.  and  is  placed  upon  the  calendar,  may, 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  snecial 
proceeding  he  given  to  any  person,  in  such  a  manner  as  it  tliinks 
proper;  and  may  suspend  the  hearing  until  notice  is  given  ac- 
cordingly. 

L.    1895,   ch.  940. 

I  2138.   [Am^d,  1S05.1     Hearlnv  npon  retnrn. 

The  cause  nui»<t  l>e  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  c<uinty  where  the  writ  was  returnable.  Either  party  may  no- 
tice  it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  ijrescribed  in  the  next  section,  it  must  be  heard  upon  the 
M'rit  and  return,  and  the  pap»TS  upon  which  the  writ  was  granted. 

U    1895,    ch.    646.  Dgtized  byLjOOgie 
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f  Sli^.  Id.;  upon  afllaATlt*. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  makinyr  a  return,  or  after  makinc;  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  tlie  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
inf^iy.  The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affldarits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  es- 
sential to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reriewed,  where  the  facts,  in  relation  thereto, 
are  not  sufficiently  stated  in  the  return,  and  the  court  is  satisfied 
that  they  cannot  be  made  to  appear,  by  means  of  an  order  for  a 
further  return. 

2  R.  8.  271.  I  2«1   (2  Bdm.  280) :  Co.  Prpc.,  |  363. 

i  2140.  <iiiestloiis  to   be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Wnether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  bj*  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
afifecting  tl»e  rights  of  the  i)artics  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

f  2141.  Final  order  upon  tlie  liearlnff. 
The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,     or  modifying,  the  determination 
reviewed,  as  to  any  or  all  of  the  parties, 
U    1868.  cb.   828,   |  6. 

I  2142.  Restitution  mar  be  awarded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
court   may   order   and   enforce   restitution,   in   like   manner,   with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 
See  f  1292.  ante. 
I  2142.  Costs. 

Costs,   not  exceeding  fifty   dollars  and   disbursements,   may   be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court. 
See   If   2086  and  2100,  ante;  alno,   |  2007,  ante. 
f  2144.   Entry  and  enrollment   of  final  order. 
The  final  order  of  the  court  upon  the  certiorari  must  he  entered 
in   the   office  of  the  clerk   where  t\u^  writ   wns  returnable.     But 
before  ■  it  can   be  enforced,   an   enrollment  thereof  must  be  filed. 
For  that  purpo^'e,  the  clerk  niPMr   attnrh  to^rethor.  and  file  in  his 
office,   the  papers  upon  which  t^^  cause  was  heard;  a  certified 
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copy  of  the  final  order;  and  a  certified  copy  of  each  order,  wkidi 
in  any  way  involves  the  merits,  or  necessarily  affects  the  fiaal 
order. 

See  H   1287,   1345,   and   1364,  ante. 

I  2146.  Bfleet  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  i  1345,  ante. 

i  2149.  «  Body  or  ottcer  *'  |  ^  determination  ^  i  wlutt  tker 
inolnde. 

The  expression,  **  body  or  officer  '\  as  used  in  this^  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  majr  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  *'  determination  ",  bb  ased 
in  this  article,  includes  every  judgment,  order,  decision,  adjudka- 
tiou,  or  other  act  of  such  a  body  or  officer,  which  is  aqbject  to  be 
so  reviewed. 

I  2147.  Application  of  tl&l«  article  to  eertain  •pedal 
caaea. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force' after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  tlie  certiorari 
to  be  issued  thereunder. 

I  2148.  Id. I  to  civil  ca«e«  only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 

i  2148a.  [Added,  1915.] 
Whenever  a  writ  of  certiorari  shall  be  applied  for  or  granted 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  proceed- 
ings, or  upon  appeal,  that  the  appropriate  remedy  upon  tne  facts 
pleaded  or  proved  is  mandamus,  the  proceedings  may  be  amended 
upon  such  terms  as  may  be  just,  and  may  be  continued  and 
determined  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order 
that  the  relief  may  be  finally  granted  which  is  appropriate  to  the 
facts,  to  the  same  extent  as  if  the  application  had  been  io  the 
first  instance  for  a  writ  of  mandamus  under  article  four  of  this 
title;  and  likewise,  if  a  writ  of  mandamus  is  applied  for  or  issued 
under  article  four  of  this  title,  and  it  shall  appear,  at  any  stai^ 
of  the  proceedings,  or  upon  appeal,  that  certiorari  under  this 
article  is  the  appropriate  remedy,  the  proceedings  may  be 
amended  accordingly  upon  such  terms  as  are  just,  and  contmued 
and  determined  by  the  court  and  at  the  term  where  then  pend- 
ing, or  be  remitted  to  the  proper  term  or  court  to  be  disposed  of: 
and  such  relief  may  be  finally  ordered  as  might  have  been  granted 
if  such  writ  of  certiorari  liad  been  issued  or  applied  for  in  the 
first  instance.  And  in  either  case,  the  court  may  correct  by 
amendment  all  defects  and  irregularities  in  matters  of  form,  or 
procedure,  and  may  bring  in  all  parties  necessary  to  completely 
determine  the  matter  and  award  (he  appropriate  relief  upon  the 
facts  established. 

Added  by  L.   1915.  cb.  231,  In  effect  Apr.   7.   1916.        ^  , 
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CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

fim       L— PracM^Ugi  ReUtUfr  to  laMlfeai  D«bUn  Aad  to  Prlfloatnk 

TITlit     n.  -  Saavftrj  Proeoodlngi  to  EoooTor  (lie  Poi'io^iloo  of  Bool  Pro^rtf. 

nm  III.— Proroo41on  to  Poaloli  o  footeai^t  of  Coort,  otkor  thou  o 
Criminal  Comtooipt* 

TITLI    IT.—  Proeoodlogf  to  Colloet  o  ¥*!■•. 

TRtl     T.- Procoodtfett  to  DUfOfer  the  Ileiith  of  o  Tenant,  for  Llfr. 

RIU  TL— Pr^ooOdlnnf*rtlio  AypotfetMOntofnConiniltleniif  the  Person 
ond  of  tie  ProjMft/  nt  k  i4itto«lf^  Idtol,  or  a  lloMtnnt  Urnok- 
ard;  Oonoral  Powora  ui4  Doileit  of  the  Cuiainltirr. 

TITLB  TII«—  Profoodlnn  ftor  the  DUpoidtlon  of  tbn  Reiil  Property  of  on 
Infont,  Lnnntie,  Idiot,  or  HabltnnI  Drunkard. 

TRLB  TIIL—  Arbltnitlona. 

TRU    IX.—  Pioooodlngi  to  Foreeloao  n  Hortraf e  hj  AdTertlsement. 

TITLI      X.—  Pfoeoodlngs  to  Clinngo  the  Hnae  of  on  IndlTtdool. 

TITU    XL-  Proooodlngi  for  the  Tolnntnry  Dlssolntlon  of  a  Corpnrntlon. 

TRU  Xn.— Pcoeoodlng a  Sappleaontftrj  to  OB  Sxeention  Irninat  Property. 

TITLE  L 
Pvoctedings  relating  to  insolvent  debtors  and  to  prisoners. 

Artlde  1.  Dlschnrn  of  an  inaolTont  from  hie  debts. 

2.  Exemption    from   arrest,    or  discharge    from   imprisonment,    of   an 

inoolTent  debtor. 
8.  Discbarge   of  an  imprisoned  Jndgment   debtor  from  Imprisonment. 
4.  Care  of  tbo  property  of  a  person  confined  for  crime. 

ARTICIiB   FIRST. 

Diaeharge  of  an  insolvent  from  his  debts, 

Boe.  2149.  Who  may  be  discharged. 

21fi0.  TO  wbat  conrt  application  to  be  made. 

2161.  Contents   of   petition. 

2152.  Consent   of   creditors   to   be   annexed. 

2158.  Consent  of  executor,   administrator,   reoelror.   etc. 

2154.  Id.;  of  corporation,  etc. 

2186.  Id.;  of  partnership. 

2166.  Effect  of   consent   where   petitioner   Is  a   Joint   del>tor. 

2157.  Consent  of   purchaser  of  debt.   etc. 

2158.  Consenting  c-edltor  must  relinquish  security. 

2159.  Penalty  If  creditor  swears  falsely. 

2160.  Affldarit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
2168.  His  affldaTlt. 

2164.  Order  to  show  cause. 

2165.  How  order  published  and  serred. 

2166.  Hearing. 

216T.  Pnttlnir  cause  on  calendar. 

8168.  OppoolDg  creditor  to  file  specifications,  and  may  demand  jury  trlaL 
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Sm.  3160.  Id.;  to  file  prooft,  if  not  named  la  wliediile. 

2170.  ProceedlDgg  If  jnron  do  not  Mgrt, 

2171.  When  InsolTent  roqulred  to  produoe  tail  BOn-reeldoBt  vMi, 

2172.  Bzamlnation  of  an  Insolvent. 

2178.  When  Ineolyent  cannot  be  dtechaiged 

2174.  When    assignment   to    be   directed. 

2175.  Assignment;  contents,  and  to  wliom  made. 

2176.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

217B.  When  discharge  to  be  granted. 

2170,  2180.  Proceedings  where  trustee  refuses  to  glTe  certlflcsts,  elc 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2188.  Id.;  exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  as  to  debU,  etc.,  to  the  United  SUtes  and  the  SUts. 

2186.  Insolvent   to  be  released  from  imprisonment. 

2186.  Discharge;  when  void. 

2187.  InTslldlty  may  be  proved  on  motion  to  vacate  order  of  snest,  tlC 

H  2149-3187.    [Repealed  by  L».  1909.  ch.  17.    See  Consolidatei* 
Laws,  tit  Debtor  and  Creditor  Law,  i§  50-88.] 
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ARTICUa:  SBGOIID. 

Exemption  from  arrest,  or  discharge  from  imprUoumei^t^  of  a% 
insolvent  aSbtor* 

8ae.  ass.  Who  may  be  exempted,  and  by  what  court. 
21S0.  Contents  of  petition. 
HM.  PetiUoner  fl    acbedule. 
2191.  His    affldarlt. 
2182.  Order  to  ahow  cause. 
2UI3.  Hearing,    etc. 

21M.  Order    uirectlng    assignment;    assignment    pursuant    tltereta 
219ft.  When    discbarge    to    be    granted;    effect    thereof. 

2196.  DIseliarge   to    be   recorded,    etc. 

2197.  Petitioner   to   be   released   from   Imprisonment. 
2196.  DebU  not   affected,   etc. 

2199.  Dlacharge,  wben  void. 

M  ai88-ai»0     [Repealed  by  h.  1900,  ch.  17.    See  Consolidated 
Laws,  tit  Debtor  and  Creditor  Law,  §§  100-111.] 
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AATIGLB  THIRD. 

J^tfckarge  of  an  imprisoaed  judgment  dditorfrom  impruommmd, 

lec.  £200.  Who  may  be  discharged. 

2201.  To  whut  coui-t  application  to  be  oaie. 

2202.  When  petition   may   be   preaented. 

2203.  Oontenta  of  petition;  achedale. 

2204.  AttdaTlt   of    petitioner. 

2206.  Notice  to  creditors. 

220C.  Id.;   when  aenrice  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings  on   presentation  of   petition. 
2200.  Adjournment. 

2210.  Proceedings  on  adjonmed  day. 

2211.  Assignment;    eCTect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's   property    atlU   liable. 

2214.  When  creditor  may  issue  new  ezecation  agnloat  panoB. 

2215.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  dlachaxge. 

2217.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  Btatea,  etc.,  not  to  be  dischatfod. 

§§  2200-2218.    [Repealed  by  L.  1909.  ch.  17.    See  Conflolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §S  120-138. J 
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ARTICIiB  FOVRTH. 

Cfare  of  the  property  of  a  pereon  comfinedfof  crime* 

Bee.  2210.  When  and  to  what  court  application  to  be  made. 

2220.  Who  may   apply. 

'£KtX.  Creditor  moat  rellnqalsb  secorlty. 

2222.  Conieota   of    petition. 

2223.  Copy  of   sentence  and   aflSdaTlt  to  be  presented. 

2224.  PioceedlBgs  upon  preaenutloo   of   the   papera. 

2225.  Id.;   on   return  of  order   to  abow   eaaie. 
2220.  Effect   of    order   appointing   trustee. 

2227.  KemoTal    of    tnistee;    appointment    of    new    tniatee. 

2228.  Prisoner's   property;   how   applied. 

2229.  Id.;   to  be  dellTered  to  him  on  his  dlsctaarse. 

2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

M  2ai»-a280.    [Repealed  by  L.  1909,  ch.  47.    See  ConsoUdated 
La\>d,  tit.  Prison  Law,  %%  39(M0L] 
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TITLE  II. 

B\immary    proceedings   to   recover   the    poaseaalon  of  real 
property. 

Vc.  2231.  WheD    tennut    may    be    removed. 

2232.  Person   holding  over  land   sold    etc.,   may   be  remoTed. 

2233.  Id.;   In  ease  ot  forcible   entry  or  detainer. 

2234.  Applieatiou;    to  Nvhoin   made. 

2235.  Who  can  maintain  proceedln««;  content*  o£  petition. 
223G.  Notice    to    be   given    In    certain    cases. 

2237.  Petition    by    uclgUbor    of    bawdy-house,    etc. 

22.38.  Precept. 

22C0.  Id.;    In  New-York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of   person   to  whom  copy  of   precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,   etc: 

2243.  Proof  of  service  of  precept. 

2244.  Answer. 

2245.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  T.  district  court  cause  may  be  transferred  to  another  coon 

for  trial. 

2247.  Trial. 

2248.  Adjoumment. 

2240.  Final   order   apon    trial. 

2250.  Amount   of   costs;    how    collected. 

2251.  Warrant  to  dispossess  defendant. 

2252.  Execution  of  warrant. 

2253.  When  warrant  cancels  lease;   exception 

2254.  Warrant:  when  and  how  stayed. 
2256.  Undertaking;    bow    disposed   of. 

2256.  Kederaptlon    by    lessee. 

2257.  Id.:  by  creditor  of  lessee. 

2258.  The    Inst    two    sections    qnn1*flod. 

2259.  Order  to  be  made  thereupon;   liability  of  person  redeemlagk 

2260.  Appeal. 

2261.  KfTcct   of   opnenl   limited   in   certain   cases. 
22^2.  Wnnrpts;   haw   stnyed  on  appeal. 

22G3.  Appellate  court  inny  award  restitution;   action  for  damagei. 
22ai.  Application   of   this   title;    eflTect  of   final  order. 
22C5.  How    proceeulngs   under  this  title  to  be  Stayed. 

9  2231.  'Wltcn  tenant  may  be  remoTed. 

lu  either  of  the  following  cases,  a  tenant  or  1e8B^>e  at  wiU 
or  at  sufiferance,  or  for  part  of  a  year,  or  for  one  or  more  >ear8, 
of  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  leinl 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Am'd,  1894.]  Where  he  holds  over  and  continues  in 
possession  of  the  demised  premises,  or  any  portion  thereof,  nfter 
the  expiration  of  his  term,  without  the  permission  of  the  Uod- 
lord;  including,  elsewhere  than  in  the  city  of  New  York  uml 
Brooklyn,  a  case  whore  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  bts 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  if  hf 
such  agreement  the  servant  was  to  be  permitted  to  occupy  socb 
premises  for  a  period  beyond  the  term  of  employment  soch 
removal  shall  not  be  had  under  this  subdivision  unless  inch 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfolly 
terminated  before  the  expiration  of  such  term  of  employment: 
but  nothing  in  this  subdivision  contained  shall  be  conatmed  ai 
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preTentinc  the  reinoval  of  each  occupant  in  any  other  lawfUi 
manner. 

L.  1894.  eta.  S3S. 

2.  Where  he  holds  OTer,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3L  Where  in  any  city  in  this  State  he  holds  over  and  coDtinucs 
In  possession,  of  the'  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  saiiio 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writiug  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writiug,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  promises,  hns  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  ajrreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  banicrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  [AmM,  1913.]  Where  the  demised  premises,  or  any  port 
thereof,  are  used  or  occupied  as  a  bawdy-house  or  bouse  or  place 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

h,  lAUft  ^  448.     In  effect  9ept  1.  1913. 

2  R.  S.  S12,  i  28  U  Edm.  629).  amM;  L.  1840,  ch.  193;  also,  {  66,  added 
hr  L.  1868.  eh.  764.  S  1  (7  Edm.  886),  and  L.  1873.  ch.  683,  »  1  (9  Edm. 
868),  consolidated  and  am'd. 

I  228S.  Person  holding  over  l«nd  sold,  etc.,  mar  1>e  re- 
mored. 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  |nt>ceedings  taken  as  prescribed  In  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
fbr  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemenft 
for  his  occupancy,  has  expired.  ^         j 
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4.  [Am'dy  1884.3  Where  he,  or  the  person  to  whom  he  hu 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  propertjf 
without  the  permission  of  the  person  entitled  to  the  posseasioii 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  witJ 
out  permission  from  the  latter;  or,  after  a  permission  given  b: 
him  has  been  revoked,  and  notice  of  the  revocation  given  u 
the  person  or  persons  to  be  removed. 

Subd.  4  of  fi  28.  R.  8..  ain'd;  L.  1874.  cb.  208.  and  9  81,  R.  S.;  L.  18M, 
4±.  232. 

1  2233.  Id.;  In  oitae  of  forcible  entry  or  detnlner. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  R.  S.  507.  SS  1  and  2  (2  Edm.  623). 

I  2234.   [Am'd,  1806.]    Application}   to  ^taom   made. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  In  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers.  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  jastice  of  the 
peace  of  either  town,  who  keeps  nn  oflSce  in  the  village. 

Section  28.  R,  .  1840.  cb.  198  (3  Bdm.  028);  Const.,  art.  6.  I  15: 

Const.   1846.   ai  j.   1849,  ch.  300;   L.   1851,  ch.   108;   Const.  ISTO. 

art.  6.  8  16;  L.  .  I  8;  L.  1875.  ch.  269.  «  1;  L.  1882.  ch.  824    I  1; 

li.    1867,  ch.    8^  d.   2;   L.    1868,   ch.    189  (6  Edm.   88);  Oo.  Proc., 

f  66.   am'd;   L.  1,  I  4  (7  Edm.  774):   L.   1877.  ch.  187:   h.  1870, 

ch.  886;  L.  182  ;  U  1834.  ch.  271.  «S  1  and  19;  L.  1872,  eh,  868. 

LI;  L.  1873,  cl  1878,  ch.  186,  5  7;  L.  1*^76.  ch.  196,  Mo  and  16; 

.  1849,  ch.  121  VrO,  ch.  470.  {  18;  L.  1884,  ch.  96,  |  26;  I^  I8S7. 

Ch.  861,  I  6;  L  16. 

S  2235.  [Am'd,  1018.]  "Wlio  can  niulntain  proceedlntfn; 
content*  of  petition. 

The  application  may  bo  made  by  the  landlord  or  lessor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out:  the  x>er80Q 
with  whom,  as  owner,  the  rTeement  was  made,  or  the  owner 
of  the  property  occupied  under  nn   aprooment,  to  cultivate  the 

J)roperty  upon  shares,  or  for  a  phare  of  the  crops;  or  the  person 
awfully  entitled  to  the  possession  of  the  property  intrndeo  into 
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or  sQUAtted  upoi^  as  the  case  requires;  or  by  t)ie  legal  repre- 
sentatlTe*  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stitnted,  and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants  or  assigns;  and  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Sections  2,  8,  and  20,  tL  S.,  am'd  and  consolidated.  See  1  T.  ft  O.  633. 
Am*d  U   1913,   ch.  448.      Ih  effect  Sept.    1,   1&13. 

S  1>236.  Notice  to  be  vlven  in  certain  caaes. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
Bufiferauce,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated*  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  m 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31,  R.  S.,  and  L.  1857,  ch.  396,  U  2  and  8  (4  Bdm.  617). 

i  2887.  [Aaa'dy  1918.]  Petition  in  ease  of  bawdT^oases, 
etc. 

Asx  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part«  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution* or  any  domestic  corporation  organized  for  the  suppression 
of  Tice»  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  eharitiesy  and  possesses  a  certificate  from  such  board 
of  aueh  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  Jariadictkmal  fucts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
HMmsh  the  applicaait  were  the  owner  or  landlord  of  the  premises, 
aad  shall  have  prtcedenoe  over  any  similar  application  thereafter 
maae  by  sneb  owaer  or  landlord  or  to  one  theretofore  made  by 
klm  and  act  pro«ecttted  diligently  and  in  good  faith.     Prooi:  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  eri- 
dence  of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in  the  petition   for  removal. 

SectionB  56  and  61,  R.  S. ;  L.  1868,  ch.  764  (7  Bdm.  335).  Am'd.  L 
1913,  ch.  448.     m  effect  Sept.  1,  1813. 

i  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or. landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeQing  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  od 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Section  30,  B.  8.,  am'd;  L.  1851,  eta.  460;  L.  1868,  cb.  828,  i  1  (7  BdsL 
356). 

i  22289.  Id.  I  in  Kew-York  elty. 

In  the  city  of  New-York,  where  the  application  is  made  to  t 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other 
wise  prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  materiti 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863,  ch.  189,  (6  Edm.  86);  Co.  Proc.,  t  66;  L.  1876,  ch.  366,  I  1: 
L.   1877,  ch.   187,   S  1.     See  I  8208,  poet 

i  2240.  [Am'd,  1918.]     Id.|  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  ofllcer  of  the  corporation,  upoa 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corijoration,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliy- 
ering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
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dwellin^-honse,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
crence,  be  found  there,  upon  whom  to  make  service,  then  by  de- 
liTeringr  a  copy  of  the  precept  and  petition,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  ¥niere  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either. of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Section  32.  R.  S.;  L.  1857.  eb.  684.  and  L.  1868,  ch.  828  (7  Edm.  356). 
Am'd  by  L.  1913,  ch.  277.     1b  effect  Sept.  1,  1013. 

i  SSMl.  Dvtr  of  person  to  whom  eopy  of  preeept  is  de- 
Uvere^l. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
liine  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason-  ' 
able  diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years*  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  IS  directed. 

U  1868.  cb.  828,  i  3  (7  Edm.  356)  ;  and  1  B.  S.  748,  i  27  (1  Edm.  689). 

i  8842.  "Wlien  preeept  to  be  served  on  landlord  of  bavrdy- 
hottsey  ete. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  fi  63  and  64;  U  1868,  ch.  764   (7  Edm.  336). 

i  8348.  Proof  of  service  of  preeept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  ^erv* 
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ice  is  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proTed 
by  his  certificate,  stating  the  facts. 

Section  33,  U.  S.,  also  i  32,  un'd;  L.  1868,  ch.  828  (7  Bdm.  d3«). 

I  8844.  (Am*d,  1803.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  aa 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  derlL  of.  the 
court,  a  written  answer,  verified  in  lilce  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  aubject  of 
an  action. 

U  1803,  cb.  706. 

I  2245.  Issues  upon  forcible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  m  acti^al  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  IS  6  and  11.  am'd. 

I  2246.  In  N.  Y.  district  eonrt,  eanse  may  be  transferred 
to  another  eonrt  for  trial. 

In  a  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  waa  situate  within  ita  dis- 
trict. 

L.   1877.   ch.   187,   |  2,   am'd. 

S  2247.  [Am'd,  1881  and  1882.]     Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  c<m« 
■table  or  marshal  of  the  city  or  town,  comnuindiag  him  to  mm* 
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mon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  w^ho  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

B.  S.  i  34. 

I  2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may.  in 
bis  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

S.  &.  i  41. 

I  2249.  Final  order  npon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 
'     Id.,  ii  3S,  89  and  51.     See  L.  1849,  ch.  193  (2  Edm.  533). 

I  22IM>.  [Ant'dy  1882.]  Amount  of  co«t«|  how  eollected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice*s  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceediiig  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  peace.  In  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  jud^ 
or  justice  is  the  presiding  officer. 

Id.,  If  12,  18,  22  and  part  of  |  SI,  amM  and  consolidated.  AmM  L.  1882. 
ch.  899. 

t  22S1.  tAm'd,  1882.]    Tirarrant  to  dtapo««eM  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  iu  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  {|  13,  33  and  39.  See  L.  1857,  ch.  684;  also.  ({  58,  59,  63,  64.  and 
L.  1868,  ch.   764   (7  Edm.  335). 

§  2252.  Execution  of  warrant. 

The    officer,  to    whom  the    warrant  is   directed  and    delivered, 
must  execute  it,  accordiug  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
B.  S.,  {  40. 

I  2258.  IVlien  warrant  cancels  lease  |  exception. 

The  issuing  of  a  warrant  for  tlie  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  iictiou, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id..  S  43.  also,  I  60;  L.  1868,  ch.  764  (7  Edm.  336). 

%  2254.  lAm'd,  1885. j    Warrant;  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before  ^ 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an  * 
execution  to  collect  the  costs,  as  follows; 

1.  AVhire  the  final  order  establishes  that  a  lessee  or  tenant 
holds  ovor,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessmenrs,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  tlie  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  daj-s,  at  :he  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidenre  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  tbat  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  Ee 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  suretii's  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him.  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter:  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

B.  S.,  t  44,  am'd  by  L.  1857,  cb.  684;  and  {§  45  and  40. 

i  aslMS.  Undertakinsi  how  disposed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  22G0.  Redemption   by   lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

U  1842,  cb.  240,  t  1   (4  Edm.  661),  am'd. 
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f  2,i&7.  ld.i  by  creditor  of  le»«ee. 

In  a  case  specfficd  in  the  last  section,  a  judfirment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
Issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  retleem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  Jesse**,  his 
executor,  administrator,  or  assignee  might  have  so  red<»emecl. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeenoed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unle&d  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  tlie  sum  paid  by  him  to  redeem,  and  also  the  auw 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.  1842.  ch.  240,   {  1   (4  Edm.  401). 

i  2258.  The   last    two  aecttons   Qualilled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  22R0.  Order  to  %e  made  thereupon!  liability  of  person 
redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
ofilce,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
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to  the  redemption  to  show  cmioe  before  him,  at  a  time  and  place 
therein  spe<;itied,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
lesd  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
It  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may. 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  ptesctibed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

f  aSflO.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  Xjune,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

SalMtltoted  for  i  47.  R.  8..  am'd;  L.  1868,  ch.  828  (7  Edm,  307),  t  62; 
L.  1849,  «b.   193   (2  B^at.  BM). 

12261.   tAMi*«9  1805.]   IDffeet  of  appeal  limited  la  oertaia 


The  issning  or  execution  of  the  warrant  can  not  be  stayed  by 
rach  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  dirision  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  It  to  be  taken. 

L.  180S,  cb.  940. 

S  2202*  [Am'd«  li$96t]  Warrants  i  ]iow  stayed  on  appeal* 

Where  an  appeaJ  la  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  aaoh  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approyed  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occhpation  of  the  premises  sub- 
sequent  to  the  institution  of  the  special  proceedings. 

U  1805.  di.  940. 
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I  aSMKS.  Appellate  eonrt  may  award  restltatloai  a«tioi 
for  damaseii. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  be 
has  sustained  by  the  dispossession. 

Sections  48  and  49.  B.  S. 

i  2204.  Application  of  this  title |  effect  of  Anal  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenan.t,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  In  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  i  so. 

i  2265.  How  proceedings  under  this  title  to  be  atayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal^ 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  au 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  case  where  an  injunctioo 
would  be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  an  action,  ai»d  upon  the  like  terms. 

B.  S.,  t  47. 
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TITUBXU. 

Mdings  to  inmisli  a  contempt  of  court,  other  than  a 
criminal  contempt. 

B.  Caiei  to  which  this  tlUe  appUe«. 

r.  When  panlahaeiit  may  be  sammary. 

).  When  warrant  to  commit  may  lune  witboat  notice. 

K  Order  to  ahow  cause,  or  warrant  to  attach  offender. 

).  Notice   to   delinqaent  officer   to   ahow   cause. 

I.  Order  or  warrant;  when  granted  oat  of  court. 

t.  Id.;  when  contempt  was  committed  before  a  referst. 

I.  Effect  of  order  to   show  cause,   and  of  warrant. 

k  Copy  affldaTlt.  etc.,  to  be  served  with  warrant. 

.  Indorsement  uiK>n  warrant. 

I.  Warrant;  how  executed. 

'.  Underuking  to  procure  discharge. 

I.  When   habeas   corpus   may   Issue. 

K  Sheriff  to  file  undertaking  with  return. 

I.  Interrogatories  and  proofs. 

1.  When  and  how  accused  to  be  panlabed. 

t.  Id.;  upon  return  of  habeas  corpus. 

t.  Id.;  upon  return  of  order  to  show  cause. 

I.  Amount   of    flue. 

i.  Length    of    Imprisonment. 

I.  When  court   may   release  offender. 

'.  Offender  liable  to  Indictment. 

I.  Proceedings  when  accused  does  not  appear. 

K  Undertaking:   when  prosecuted  by  person  aggrlere^ 

K  Id.;  br  attorney-general,  etc. 

L  Bherlfi  liable  for  taking  Insufficient  sureties. 

t.  Pohlshment   of  misconduct   at   trial   term. 


1 


[Repealed  by  L.  1909,  ch.  35.    See  ConBolidated 

tit.  Judiciary  Law.  n  764r-?81.J 
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TIXLB  IV. 
Proceedings  to  collect  a  lint. 

S«c.  2293.  Clerk   to  make   schedule  of  fines  imposed. 
221H.  Warrant  to  be  Issued  hj  bim. 
22U5.  Id.;    wben   delinquent  resides  In  anotliw  Mimty, 
^UO.  Hxecution  of  warrauL 
22U7.  Return   thereof. 
22U8.  ProcevdluiTA   If  fine   not   collected. 
22U&.  Who  to  iKi  included  In  schedule. 
2iHH).  LlubiUL>-    of    sheriff. 
2301.  Appilcutlou   uf    this   title. 

9§  2203.2S01.      [Repealed   by   L.   1909.   ch.  35.     See  ConsoU 
dated  Laws.  tit.  Judiciary  Law,  §§  79a-797.J 
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TITLE  V. 

Ptoceedinga  to  diaoover  the  death  of  a  tenant  for  life. 

See.  230S.  PetltloD  for  produttloo  of  tenant  for  life. 

2308.  Contents   of   petition. 

2304.  Service  of  petition  and  notice. 

2305.  Proceedings   upon   presentation   of   petition. 

2306.  Service   of  oi'der;   powera,    etc..   of   referee. 

2307.  Habeas   corpos. 

2308.  Report  of  referee. 

2300.  DiamlsBBl   of   petition   wben  order  complied   wltli. 

2310.  Wlien  life-tenant  deemed  dead,   and  petitioner  let   into  poBsenlon. 

2311.  Commission  to  be  issued  if  life-tenant  is  without  the  State. 
2812.  General   provisions  respecting  the   commission. 

2313.  Fetltiooer  to  give   notice  of  Its  execution. 

2314.  Sxecutioo   thereof. 

2315.  Proceedic^B    on   return   of   commlBSlon. 

2316.  Costs. 

2817.  Property;  when  restored. 

8818.  Bemedy  of  person  ericted  for  profits,  ete. 

381d.  Ox4er  not  conolnslye  in  ejectment. 

1  2S0a.  Petition  for  production  of  tenant  for  life* 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
oace  in  efich  calendar  year,  apply  by  petition  to  the  supreme 
conrt,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directinfiT  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  a^inst  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  B.   848,   9  1  (S  Edm.  854). 

f  2908.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  i  2  and  part  of  9  S* 

{  2804.  Serriee  of  petition  and  notice* 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  wnich  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  uoon  the  person  required,*  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

BsanJnder  of  9  8. 

I  2806.   Prooeedinss   npon   presentation   of  petition. 
Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
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It  suffitient  cause  to  the  contrary  is  not  shown  by  the  adrerM 
party,  the  court  must  either  issue  a  commission,  as  prescribed  is 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  j^roduce  the  persoa 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof^ 
t«.  'J rove  that  he  is  living. 

.u.   i.  843.  i  4. 

.;  2300.  Service  off  order f  powers,  etc,  of  referee. 

Where  nil  order,  lequiring  the  production  of  the  tenant  for  liffe, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  lie  served,  at  least  fourteen  days 
before  tlie  time  therein  specified,  upon  the  person  required  to 
mnke  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  afhdnvit,  the  court  or  the 
referee  must,  nt  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  is 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  tlw 
trial  of  an  issue  in  an  action. 

Id..   S   8- 

f  2307.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imorisoned  within  the  State; 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  keut  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  wilt 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  pnnished,  as  where  a  writ  o( 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentioi; 
of  a  prisoner. 

Id.,   i  7. 

f  8806.  Report  of  referee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questioos  con- 
troverted before  him. 

Id..  (  8. 

i  2800.  Dismissal  of  petition  vrheii  orAer  eomplied  wttfe. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee|i 
report,  and  the  proofs  thereto  appended;  or,  wiiere  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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for  life,  or  to  prove  bis  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 
2  B.  8.  848.  t  0. 

I  2310.  IVhen  life-tenAnt  «eemed  dead,  and  petlttoaev 
let  tato  poiMcssioa. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing  that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  mto 
posMssion  of  the  real  property,  as  if  that  person  was  actually 
dead. 

M..    8    10. 

f  S811.  Covtmlaalon  to  %e  issued  If  life^tenant  is  witkoat 
the  State* 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 

rof,  by  affidavit,  that  the  person,  whose  death  was  m  question, 
or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission^  directed  to  one  or  more  persona,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 
M.,  I  11. 

i  SSia.  General  proTisioas  respeotlnff  the  eommisston. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
mnst  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

I  S818.  Petitionev  to  sive  nottee  of  its  exeentioa. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purporo  of  cxe- 
cnting  the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  exccuteil,  is 
within  the  United  States,  or  the  dominion  of  Canada,  he  mnst 
five  at  least  two  months'  noti^^e. 
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a.  If  it  is  within  either  of  the  West  India  islands,  he  most 
gi^e  at  least  three  months'  notice. 

8.  In  etery  other  case,  he  must  gire  at  least  four  months'  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serriscr  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor* 
ney,  in  an  action  In  tbe  svprevie  court. 

S   B.    8.   843,    i    12. 

I  2ai4.  Bxecntioii  tliereoC 

The  commissioner  or  commissioners  possess  the  same  powcn, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  reqniring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  tikey  cannot  proceed,  unless  a  person 
is  produced  l)efore  them,  as  being  the  person  whose  death  is  m 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  toe  court,  as  prescribed  In 
chapter  ninth  of  this  act,  for  taking  the- deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  givt 
any  other  notice  of  the  time  and  place  of  examination,  than  tnat 
prescribed  in  the  last  section. 

M.,  utrt  of  I  18. 

I  S81S.  Pr«e«e#iaffii  on  veinrn  of  oomBtlMlOB* 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sectiOBs 
2800  and  2810  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Substituted  for  ff  18,   14,   15  and  16. 

I  28ie.  Costs. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  In  tfaif 
title,  are  awarded,  they  must  be  fixed  bv  the  court  at  a  gross 
|um,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  Is  not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,   fi   18. 

f  SMT.  Pvopevfri  ^rlMM  restovsA* 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  titie,  anon  the  presumptfcm 
of  the  death  of  the  i)erBon,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court; 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  In  this  title, 
upon  the  appHcatlon  of  the  pcraoD  to  whom  possessloii  Is  awaided. 

Id..  I  19. 

I  2818.  Remedy  of  person  «vietftd  for  psollts,  eto. 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pre* 
sumption,  upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  hli 
executor  or  administrator,  to  recover  the  rents  and  protts  stf 
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tbe  property,  during  the  occupation^  while  the  person,  upon  wfaoao 
life  the  prior  estutc  depeucU,ls  <^r  wi»»  liviu;;. 

2  B.  8.   S43.  I  20. 

I  2S10«  Ord««  nnt  covcloAtTe  in  eiectna^nt. 

A  final  order»  made  a«  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  broaght  ajcalnat  him  hy  tbe 
person  evicted,  or  in  an  action  bronirht  as  prenrrihed  in  the  hist 
section*  of  the  life  or  death  of  the  person,  upon  whose  life  the 
prior  estate  depends. 

565 
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TXTUB  VL 

Prooeedings  for  the  appointment  of  a  oommittee  of  the 
person,  and  of  the  property^  of  a  limatic,  idiot,  or  habit* 
ual  drunkard;  g^eneral  powem  and  duties  of  the  committae. 

Sec.  2820.  JnrlBdlction;  concnrreot  Jarltdlcdon. 

2821.  Duty  of  court  Having  jorlMllctloo. 

2822.  Commit te«  may  be  iippolDt«d. 

2323.  AppUcittlau  fur  comnilttee;   by  wbom  made. 

2828a.  Application   wben    Incompetent   penoD    Is  In  a  State  InatltiitkNi; 

petition,   by   wbom   made;   contents  and   proceedings  npon  pr»> 

sentatiuu  thereof. 
2823b.  Goata  of  proceeding. 
2824.  Duty  of  certain  ofbceia  to  apply. 

2:t23.  Contents,  etc.,   of  petition ;   proceedings  upon  presentation  tbereof. 
2:i25a.   Notice  to  W  filed,  recorded  and  indexed. 
2320.  Wh«'u   foreign  committee  may  be  appointed. 
8827.  Order  for  commlsaion.  or   for  trial  by  jury  in  cooit 
2328.  Oontents  of  commission. 
2328.  Commissioners   to   b«  sworn;    Tscandas,   bow  llllsfL 

2830.  Jury   to    be    procured.    Procesdlngs   tbsreupon. 

2831.  Proceedings  uimn  tbe  bearing. 

2832.  Beturn  of   Inquisition   and    commission. 
2:133.  Kxpenses  of  commission. 

2384.  Proceedings  upon  trial  by  Jury  in   court. 
2386.  iJubJoct   of   Inquiry   In  cases  of  lunacy. 

2336.  I'loceedlngs  upon  venllct,  or  return  of  commission. 

288ea.  Sections  of  this  title  not  applicable   wben  application  tec  mm- 
mlttee  is  made  under  autborlty  rt  tbtt  State. 

2337.  Security  to  be  given  by  commltt*..-. 
23ft8.  Compensation  of  oommittee. 

2389.  Committee  under  control  of  court;  limlUtlon  of  Mirwa 
2840.  Oommittoe  of  proiwrty  may  r^alntalii  actiOMi  tie. 
2341.  Committee  of  property;  to  file  Inventory  and  accoont. 

2.342.  Id.;   may  be  compelled  to  file  the  same,  or  render  an  additional 

account,   etc. 

2.343.  Propirty,   wlien  to  be  restored. 
2344.   Id.:  dlKix)8itIon  In  case  of  death. 

2344a.  Court  may  compel  performance  of  contract  made  by  Incompetent 
person  In  <<ertalu  cases. 

§  2»20.  [Am*«l,  18»5.]  Jarlndlctloni  concnrreat  Jiirlii. 
diotion. 

The  jurifldiction  of  the  HUprome  court  cxtendn  to  the  cuntady 
of  th(>  person  and  the  care  of  the  property,  of  a  peraoD  incompe- 
tent to  manage  himHcIf  or  his  aflfuirH,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenncHs,  or  imbecility  arisini;  from  old  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurreuc 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  ander 
this  title  for  the  app<Mntment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be  designated   **  an  incompetent  person.*' 

L    1805.   ch.   946. 

§  2.')21.    Duty    of    conrt    bavlngr    Jarlncllctlon. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  lncomi>etent  persons,  spK'itied  in  the  last  section,  must 
preserve  his  property  from  waste  or  destruction;  and,  out  of  the 
proceeds   thereof,    must   provide   for   the  payment  of   his  debt», 

fioe 
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and  for  the  safe  keeping  and,  maintenance,  and  the  edncatlon, 
when  required,  of  the  incompetent  person  and  his  family.    * 

L.  1874,  ch.  446,  part  of  |  1. 

I  2838.  Committee  mar  be  appointed. 

The  jarisdiction,  specified  in  the  last  two  sections,  mast  be  exer- 
cised  by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
indiyidnal,  or  difFerent  indiyidnals,  in  the  discretion  of  the  court. 

I  2328.  [Am'd,  189S.]  Application  for  committee  |  by  wbom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Except  as  proyided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  wher« 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  1m 
ascertained,  where  6ome  of  his  property  is  situated,  or  the  State 
institution  is  situated  of  which  he  is  an  Inmate. 

L.  1805.  cb.  824. 

|3828-a.[Added,  1805;  am'd,  1897,  1804.  1012^1  Application 
vrHen  Incompetent  person  la  In  a  state  Inatltutlon;  petK 
tlon»  by  yrhom  made;  contents  and  proceedlnca  upon  prea* 
entatlon  thereof. 

Where  an  incompetent  person  has  been  committed  tp  a  state 
iustitotiou  in  an^  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  ofilcer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  If  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  nest  of  kin  of  such  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
bis  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
l>e  personally  given  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  offloer 
in  charge  of  the  institution  in  which  auoh  person  is  an  inmate  un- 
less sutticient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  gi¥en  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  troth  of  the 
facts  required  to  be  stated  in  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
ttnt  person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  jnaking  such  appointment. 

L.    18d6.   ch.    824;   L.    1807,   ch.   Ii9;   L.    1904,   ch.    609;   L.    1912.   ch.   96,   la 
effect  S«pt.  1.  1912. 
I  2323  (b).  [Added,  tS»KJl     €••«■  of  (»roe«iedftiNr. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  bun- 
dred  and  twenty-tnree  (a),  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1895.  ch.  824. 

S  232S4.  Dntr  of  certafit  oillcers  to  apply. 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  ap][kointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  oflBcer,  the  officer  or  officers  performing  corre- 
Bponding  functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 
^      2  R.  S.  62.  53  fiS  2-7  (2  Edm.  63). 

I  2325.  [Am'dy  1801.]  Contents,  eto.,  of  petition  |  proceed- 
Ingra  upon  preaentatlon  thereof.  . 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  |)e- 
titioner,  or  can,  with  reasonable  diligence,  be  ascertained  by  him, 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to  whom,  and  its 
value  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  in 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose, 
tbe  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

U  1891.  ch.  263.  SOS 
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I  SSMa.  tA«««d,  1918.]  Motle«  to  b«  filed,  reeorded  and 
ladczcd. 

In  all  proceedings  taken  under  this  title,  if  real  property  or  anjr 
interest  tliereiQ  is  intended  to  be  alifected,  tiie  petitioner  afaall  file 
in  the  derk's  office  of  each  county  tchere  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
tlie  generai  natare  and  object  of  t^  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and  which  notice  mast  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  m  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  coustruc- 
tive  notice  from  the  time  of  so  filing  the  notice  only  to  a  par- 
chaser  or  incumbrancer  of  the  property  affected  thereby  from  or 
against  the  alleged  incompetent  witti  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  conxey- 
ance  or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
Bat  this  proTision  shall  not  prevent 'a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tmuc  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  v  nveyance  or  .  incum- 
brance prima  facie  void. 

Added  by  L.  1918,  ch.  M.     la  effect  Sept.  i.  1918. 

f  2390.  [Am'd,  1896.]  -Vinken  foreign  csntmlttee  atay  be 
•ppolmted. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
api>ointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

U    1898,   cfa.   294.     la  effect  SepL   1.   1898. 

S  2327.  lAm'd,  1886.]  Order  for  commisalon,  or  for  trial 
by  Jury  In  eourta. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  ft 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
malce  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  ooe  or  more  fit  persons,  designated  in  the  order;  or 

2L  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appotntmeiit  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
tbe  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
ftom   the  alleged  incompetent  person,  real  or  personal  property 
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during:  the  time  of  such  alleged  Incompetency,  without  adequate 
consideration,  the  court  ma^'  issue  an  order,  with  or  wtthoat 
security,  restraining  such  person  or  persons  from  selling,  anign- 
ing,  disposing  of  or  incumbering  said  property,  or  confessing  Jndg* 
ment  which  shall  become  a  lien  upon  said  property,  during  tlie 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
ana  said  order  may  in  the  discretion  of  the  court  be  continoed 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the 
or  persons  enjoined  in  such  manner  as  the  court  may  direct 
L.   1895,   cb.  946. 

I  2328.  Contents  of  commUalon. 

The  commission  must  direct  the  commissioners  to  cause  the 
sherilf  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  hii 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

I  2329.  Commlsaloners  to  be  sworn)  vacanclest  Iiow  MlltL 

£}ach  commissioner,  before  entering  upon  the  execution  of  hif 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

I  2330.  (Am'd,  189S.]  Jvry  to  be  procured  |  prc»eeedlmgi 
tberenpon. 

The  commissioners,  or  a  majority  of  them,  must  immediate!! 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  niuke  inquiry,  as  commanded  by  the  conimissipn.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  t 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  aherilt 
appear  and  are  sworn. 

U   1896,  ch.   94(1. 
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i  S381.  Proeeedias*  upon  tbe  hearlnv. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  288S.  Return   of   iaqmlvltlon   and   commission. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  hp  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

I  2838.  Bxpenses  of  commission. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

I  23S4.  (Am'd,  189ff.]  Proceedlnv»  npon  trial  hr  Jary  in 
eoart. 

Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where,  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.   1805,   ch.  948. 

f  2335.  [Am'd,  1806.)  Sabjeet  of  iaqalrr  ia  eases  of 
laaacy. 

Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  vfate  of  mhtd,  more  thftB  tvro  year*  before 
Ibe  hearing  or  trial,   shall  not  be  received  aa  proof  of  Iniiaej, 
ontesa  the  court  otherwise  speeially  directs,  in  tlie  order  gnuitiig 
the  commission,  or  directing  the  trial  by  jury. 
L.  1874,  ch.  446,  ff  2,  am*dr  L.  18»5,  ch.  94«. 

I  aSStt.  Pr*<»ec4ins*  «pon  T-erdlet»  or  retmrn  of 


Upon  the  return  of  the  commission*  with  the  inqnisition  takea 
thereonder,  or  the  rendering  of  the  verdict  of  the  jnry,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  p^ition  aa  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may»  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  i^eccssary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  bis  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  its  discretion,  dii-ect  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbnrse- 
meuts,  to  the  attorney  for  any  adverse  party. 

f  2836  (a).  lAddedi,  1805.]  Scetlona  of  this  title  »ot  op- 
pllcable  T%*hen  application  for  committee  In  made  nnder 
•atkorlty  of  tkia  fttiatc. 

Sections  two  thousand  three  hundred  and  twenty-five  to  txi-o 
thousand  three  hnndred  and  thirty-six,  both  inclusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.   1805,   cb.   824. 

I  2S87.  [Am>dt  1887^  181B.I  Seevrlty  to  bo  fflTom  br  eoai- 
mftttee. 

The  provisions  of  sections  twenty-five  hundred  and  seveaty- 
aix,  twenty-six  hundred  and  fifty  and  twenty*8ix  hundred  and 
fifty-two  of  this  act,  respecting  uie  security  to  be  given  bjr  the 
guardian  of  the  person  or  of  the  property  of  an  infant,  appointed 
by  a  surrogate's  court,  except  that  part  thereof  autiiorismg  the 
appointment  of  an  associate  with  the  guardian  and  the  security 
to  be  given  in  such  a  case,  apply  to  a  committee  of  the  peraoa  or 
of  the  property,  appointed  as  prescribed  in  this  article.  A  com- 
mittee of  the  property  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  as  prescribed  by  the  court.  A 
committee  of  the  person  cannot  enter  upon  the  execution  of  his 
duties,  until  security  ia  ?iven,  if  required  by  the  court. 

Amended  by  L.  1887,  oh.  681 ;  L.   1915,  ch.  637,  Id  effect  May  14.  191ft. 

I  2838.  (Am'd,  1895»  ldl6«1  C^mpeaaatloa  of  committee. 
A  committee  of  the  proi)erty  is  entitled  to  the  same  compensa- 
tion as  an  executor,  administrator  or  testamentary  trustee.  Bat 
in  a  special  case  where  his  Rcrvices  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within  the 
county  may  allow  him  such  an  additional  compansaton  for  snch 
additional  services  as  it  deems  just.     The  compensation  of  a  com- 
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mittee  of  the  person  must  be  fixed  by  tbe  court  and  paid  by  the 
committee  of  the  property,  If  any,  out  of  the  ftinds  in  his  hands. 
The  additional  compensation  authorized  by  this  section'  may  be 
allowed  to  tlie  conunittee  upon  any  jiudioial-  settlement  made  by 
him,  and  shall  be  for  such  additional' services  up  to  and  including 
— ""  settientent. 


8ce  U  1880,  ch.  BIB;  L..lfl93<  ob..6&7..   Amtd  hji  L.  lW5v  eh,  94^;  U  IdlS,. 
ft.  «SS;    in  effect  S^pt;  1,  1915. 

Committee  under  control  of  court;  llmltatioit  of 

A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject tt»»  the  dircfcdon  and:  control  of  the  coDPt:  by  which  he  was  ap- 
pointed,, with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspend^t  removed,  or  allowed  to  resign,  in  the  discretion  .of 
the  court.  A  vacancy,  created  by  death,  remov'al,  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  tlio  property  can- 
not alien,  moi^age,  or  otherwise  dispose  of,  reall  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
for  that  purpose,  as  presoribed  in  title  seventh  of  this  chapter. 


i.SB4a*  CioanBlttce  of  p»op«flitv  mmy  malntniB.  mmtionm^  mimm 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  addition  his  official  title, 
any  action  op  special,  proceeding;  which  the  person,  with,  reaqiect 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  been*  made. 

Part  ot  i  5  Ql  act  of  1874,  amU  See  anta,.  |  420;  |  4fi6,  snbd.  2; 
n  427-8,    1755. 

f  2841.  (Am*d,   1894,  lfN>6,   1016.]      Committee  of  property; 

The  provisions  of  sections  twenty-six  hundred  and  sixty  and 
twenty-six  hundred  and  sixty-one  of  this  act,  requiring  the  gen- 
eisl  fpiardian  of  an  infant's  property,  appointed  by  a>  surrogate's 
conrt,  to  file  in  the  month  of  January  in  each  year  an  inventory, 
aceonnt  and  affiWavit,  and  prescribing'  the  fbrm  of  the  i)aper«  so 
to  be  filed,  apply  to  a  committee  of  the  nroperty  appointed,  as 
prescribed'  in  this  title.  For  the  purpose  of  making  that  applica- 
tion the  committee  is  deemed' a  general  guanlian  of  the  property; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a 
ward  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the 
court  by  which  the  committee  yyst»  appointed,  or  if  he  was  ap- 
pointed by  the  supreme  court,  in  the  clerk's  office  where  the  order 
appointing  him  is-  entered,  and,  if  the  incompetent  person  for 
whom  such  committee  is  appointed  has  been  committed  to  a  state 
institntion,  and  i9  an  inmate  thereof,  a  duplicate  of  Mich  in- 
ventory, account,  and  affidavit,  shall  be  filed  also  by  said  com- 
mittee with  the  superintendent  or  officer  having  special  jurisdic- 
tion over  the  institution  where  the  incompetent  person  is  confined. 
In  every  case  where  a  committee  has  used  or  employed  the  serv- 
ices of  an  incompetent  person,  with  respect  to  whom  he  has  been 
a[H>ointed  a  committee,  or  where  moneys  have  been  earned  by  or 
received  on  behalf  of  such  incompetent  person,  the  committee 
mnst  account  for  any  moneys  se  earned  or  derived  from  such 
services,  the  same  as  for  other  property  or  assets  of  the  incom- 
petent person. 

Am'd  b7  L.  1894,  cb,  01 ;  L.  1900,  ch.  181;  L,  1916,  ch.  630,  In  effect 
May  14.    1915.  ^  T 
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I  2342.   [Am'd,  1806,  1809,   1914,  lOie.]  Ideni|m«irb«« 
pelled  to  llle  the  same,  or  render  an  additional  aeeoaat, 
•t  eetera. 

In  the  month  of  February  of  each  year,  the  preidding  Jodfe 
of  the  court  by  which  the  committee  of  the  property  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  the 
county  judge  of  the  county  where  the  order  appointing  him  it 
entered,  must  examine,  or  cause  to  be  examined,  under  his  dir- 
rection,  all  accounts  and  inventories  filed  bv  committees  of  the 
person  and  property,  since  the  first  day  of  February  t>f  the  pre- 
ceding year.  If  it  appears,  upon  the  examination,  that  a  com- 
mittee, appointed  as  prescribed  in  this  title,  has  omitted  to  fils 
his  annual  inventory  or  accounting,  or  the  affidavit  relstiog 
thereto,  as  prescribed  in  the  last  section,  or  if  the  Judge  is  of  the 
opinion  that  the  interests  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should  render  a 
more  full  or  satisfactory  inventory  or  account,  the  judge  miut 
make  an  order  requiring  the  committee  to  supply  the  deficiency, 
and  also,  in  his  discretion,  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if 
it  were  made  by  the  court.  Where  the  committee  fails  to  comply 
with  the  order,  within  three  months  after  it  is  made,  or,  where 
the  judge  has  reason  to  believe  that  sufficient  cause  exists  for 
the  removal  of  the  committee,  the  judge  may,  in  his  discretion, 
appoint  a  fit  person  special  guardian  of  the  incompetent  person, 
with  respect  to  whom  the  committee  was  appointed,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf  for  the  removal  of  the 
committee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  foe  compelled  in  the  discretion  of 
the  court  to  pay  personally  the  costs  of  the  proceedings  so  insti- 
tuted. Where  the  examination  of  the  accounts  and  iAventoriei 
of  committees  of  incompetent  persons  provided  for  herein  is 
made  pursuant  to  the  order  or  direction  of  a  county  judge,  the 
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expense  of  such  examination  as  allowed  by  the  connty  Jadf^e 
directing  the  examination  shall  be  payable  by  the  county  treas- 
nrer  of  the  county  out  of  any  court  funds  in  his  hands  upon 
the  order  of  the  county  judge  directing  such  examination.  The 
committee  of  the  property  of  an  incompetent  person  appointed 
as  prescribed  *in  this  title,  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court 
an  intermediate  judicial  account  of  all  his  proceedings  affecting 
the  property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof.  And  the  court  upon  examination  may,  in  its  discretion, 
make  an  order  directing  that  such  account  be  filed  with  the 
clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

The  account  to  be  filed  pursuant  to  such  order  shall  be  yerified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
the  committee,  and  an  itemized  statement  of  the  receipts  and  dis- 
bursements of  any  and  all  moneys  and  properties  that  haye  come 
into  hand  coyering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  summary  statement  shall  be  included  in  the 
account  and  all  youchers  shall  be  filed  therewith.  Notice  of  the 
filing  of  such  account  pursuant  to  such  order  and  of  an  appli- 
cation for  the  judicial  settlement  thereof  shall  be  giyen  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a  committee  of  the  person  or  prop- 
erty of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual 
drunkard  is  required  to  be  giyen  by  title  six  of  chapter  seyenteen 
of  the  code  of  ciyil  procedure.  Upon  the  return  day  of  the 
notice  of  such  application  the  court  shall  haye  the  power  to 
appoint  a  referee  to  take  and  state  such  account  and  to  report 
to  the  court  with  his  opinion  thereon  as  to  all  matters  embraced 
in  said  account.  The  court  shall  haye  power  and  it  shall 
be  its  duty  to  appoint  a  suitable  person  as  special  guardian  of  the 
incompetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 
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Upon  Ch«  oioUon  for  «  confin&atioii  of  tke  report  of  a  referee 
ftlipoiDted  pursttftnt  to  tbe  proviftioiM  hereof  or  if  the  tceonntiiic 
be  JMLd  befere  the  co«i^  upon,  the  the  coort's  determiaatioB,  Mid 
account  ^haU  Im  then  jodidaiiy  adjinted,  determjned,  fixed  aad 
fiM. 

The  coin|>en8ation  of  the  referee  and  of  ike  special  caardiaa 

appointed  under  the  proviaioaa  of  this  ^chapter  ohaU  te  ^very 

inataDco  be  fixed  by  the  court  to  be  .paid  oat  of  the  ootafee,  if 

any,  of  the  incompetent  person.    The  judidai  oettlenieBt  of  the 

final  account  of  a  comnodttee  shail  be  ouide  in  the  aane  iw—rr. 

so  far  as  may  be  applicable,  as  provided  in  this  section  for  the 

judicial  settlement  of  an  intermediate  account. 

U  1874,  ch.  446.  |  4,  am'd.  See  |  2844.  pMt.  Am'd  hf  L,  IW^  «k.  Uk 
■upeneding  amendment  in  cb.  946;  I..  1899.  ch.  360;  L.  1914.  ch.  844;  U 
lOt^.  Ob.  685.   In  «ffC!tt  9tpL  1.  Mlt. 

I  aS48.  Vt^m^nn  ^li«tt  f  be  r«otore«. 

Where  a  person,  with  reject  to  whom  a  oozmnittee  is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order  discharginf 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  rehiring  the  former  committee 
to  restore  to  him  the  property  remaining  In  the  'Commfttee^s 
bands.  11ierefii>on  the  "property  must  be  restored  accordingly. 
Id.,  I  28.  «ni'a. 

I  2344.  [Am'd,  1808,  19MS.]  Id.i  dtapoaMlMi  Jn  mmmm  M 
aeatlft. 

Where  a  person,  of  whose  property  a  committee  has  beea 
appointed,  as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  power  of  the  committee  ceases;  and  the  property  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  committee 
had  not  been  appointed.  The  comm'ittee  may,  in  sucli  case,  render 
to  the  court  by  which  be  was  appointed,  a  final  account  of  his 
proceefliDgs,  touching  the  property  of  the  incompetent.     Such  tc- 
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coant  shall  contain  an  inveatoir  In  the  form  prescribed  by  sec- 
lifon  twenty-six  liaodred  and  sixty  of  this  act  And  a  full  and  true 
account  in  form  of  debtor  and  ci«d&tor  of  laU  his  reoeipts  and 
disbnrsements,  and  there  shall  be  appended  thereto  an  affidavit 
of  the  committee  in  the  form  preaczibed  by  section  tvresty-six 
hnadred  aiMl  aiKty-one  oX  this  act.  Notice  of  the  appHcation  for 
settlement  of  such  account  shall  be  given  in  such  manner  as  the 
coart  may  direct,  to  the  anreties  on  the  offidal  bond  -of  the  com- 
mittee or  the  legal  representatives  of  audi  sureties,  and  to  the 
executor  or  administtttt^Mr  of  the  decedent,  ff  any;  end  ff  tbere  be 
no  executor  or  administrator,  to  the  deeedeut'a  huaband  <or  wife, 
and  heirs  and  next  of  kin,  or  if  any  ciC  t^ose  persons  shaU  have 
died,  to  his  executor  ^ar  admiaistrator.  Svdi  eecoant  fAall  be 
judicially  settled,  adjusted  and  det'exmiaed  and,  as  to  the  froofs 
and  vouchers  in  support  thereof,  shaJil  be  subject  to  tbe  provisions 
of  article  one  of  title  five  of  eftiapter  eighteen  of  tiila  aet  with 
respect  to  the  accounting  of  executors  and  administrators. 

UU  I  29,  lupd  I  tf .  Mi'a  b7  X^  180$,  diu  X24  IS  Bdn.  SSI),  Am'J  by 
L.  1908.  cti.  271 ;  L.  laiS.  ck.  032.  la  ^•ct  Maj  14^  l^XQu 

I  2344a.  [Added,  1909.]  Court  may  4MMn9«l  iktrtiUfmMMJM 
mt  e^mtrmiet  ni»de  Uy  immmmm<fi9nt  »er»*«  in  eerAala  casea* 

The  supreme  court  shall  have  authority  to  decree  and  eorapel 
Ae  apeeific  pertorsMince  of  any  Jsari^aiaj  cootTAct  or  a^^ement 
wiiich  may  have  been  made  by  amy  fdioi,  lunatic  er  hafafutval 
drmkard.  wfaHe  auch  person  was  capable  to  eoatract,  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  suA 
person  from  whom  Biich  person  inherits  or  takes  as  deriaee  ar 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  an  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  euch  conveyance  is  the  eommktee 
af  such  InoompeteBt  person,  the  saM  court  may«  upon  tlie  peti- 
tion of  said  committee,  appoint  some  suitaMe  and  proper  peraoii 
to  execute  the  aaad  eonveyance  in  the  naaae  of  such  iacompeteat 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  date 
to  such  person  upon  said  contract,  or  upon  the  fulfillaieat  of 
the  contract  on  the  part  ef  the  iMJrty  who  oootra^ted  with  tbe 
person  represented  by  said  committee. 

AMed  by  U  1M9.  ch.  «B.  DerivaUoB  _  B.  &  pt.  2.  ch.  5,  tit.  2.  |  22. 
«a  tmended  by  L.  1880,  cb.  423,  |  1.  S«e  note  15a  of  notes  of  Board  of 
itatutory  consolidation  at  end  of  code. 
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TITLE  Vn. 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

8ec.   2345.  Action    to    compel    conveyance. 
2346.  Who  may  maintain  action. 
?347.  JuOgment;   effect   thereof. 
^348.  Application   to  dispose  of  real  property  or  an  Interest  tbeiete. 

2349.  Id.;   by  whom. 

2350.  Contents    of   petition. 

2351.  Bond  of  committee  of  limatlc,   etc 

2352.  Id. ;   of  guardian  of  Infant. 

2353.  Bond;   how   prosecuted. 

2354.  Reference  to  inquire  into  the  application. 

2355.  Final   order. 

2356.  Report  of  sale,  etc. 

2357.  Certain   sale«,    etc.,    prohibited. 

2358.  Effect   of   conveyance,    etc. 

2359.  Proceeds  of  sale   deemed   real  property. 
2300.  Infant  deemed  a  ward  of  court. 

2361.  Disposition   of  proceeds;   accounting. 

2362.  Particular  estates;   when   included   in  sale. 

2363.  Id. ;   when  belonging  to  Infant,  etc. 

2364.  Debts  of  infant,  etc.,  to  be  paid  equally. 

f  2345.  Action  to  compel  con-reyance. 

In  either  of  the  following  cases,  an  action  may  be  maintained 
against  an  infant,  or  a  person  incompetent  to  manage  his  aifairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  ao 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made:  but  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  65,  |S  20,  22  (2  Edm.  56);  L.  1874.  ch.  443.  §§  9.  23-2S  (0  Edm.  031,  88S).  ui'd; 
L  1875.  ch.  574,  §i  7  and  8;  2  R.  tj.  194.  ch.  1.  S§  107. 100  (2  Edm.  232). 

I  2346.  [Am'd,  1882,]  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  tiie 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  pr€»scribed  by  law.  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant 

Id..  R.  S.,  and  laws  as  above. 

8   2347,  Jndgrmenti   effect   thereof. 

A  judgment,  directing  such  conveyance,  ahall  not  be  rendered 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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couveyance  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appoiuted  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  S.  IM.  f  109,  and  2  B.  S.  6S,  ch.  6,  {  10  (2  Edm.  G6). 

I  2348.  [Am'd,  1803,  1908,  1907.]  Application  to  dispose 
of  real  property  or  aa  interest  tberein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary'  education  of  himself  and  his  family. 

2.  [Am'd,  1SH>3.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  e6tate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
Teyance  of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1907.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
poBsibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Test  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  R.  8.  194.  105,  SS  167,  170.  175  (2  Edm.  202,  203);  2  R.  S.  63-56.  98  11.  16. 
1»,  and  22  (2  Edm.  65  and  66);  L.  1804.  ch.  417.  SK  1  and  6  (6  Edm.  291); 
I*  1889  ch.  627  (7  Edm.  463);  L.  1870,  ch.  37  (7  Edm.  5R4);  also,  L.  1874. 
ch.  446.  I  88.  and  Id.,  if  6.  9.  17  and  23  (9  Edm.  929.  933),  am'd;  L.  1876. 
ch.  574.  S  6.  and  U  1876.  ch.  267,  8  2;  L.  1803.  ch.  639;  L.  1903,  ch.  154. 
Bee  I*.  1903.  ch.  432.  Am'd  by  L.  1907.  ch.  49.  In  effect  April  3,  1907.  Sea 
Rales  66-60. 
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I  1941^  IJkMML'di,^  UWS.]    MUt  hw  wkMtt^  a««lc«  imUttWL  iAeM»- 

An  application,  in  either  of  the  cases  prescribed,  in  tiie  last 
section,  must  be  made  by  the  petition  of  the  ge^€^a^  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit' 
tee  of  the  property  of  the  lunaticr  od  other  incompetent  persoa; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
year»  or  upwards,  the  infant  must  jom  tberefn.  VThere  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial'  district,  in  which  the 
property,  or  a  part  thereof,  is  situated*.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  j,uriadiction  over  Uh 
institution  where  the  incompetent  person  is  confined. 

Id.,  a.  S.,  and  biws  m  i»  last  aeetloa;  L.  1805^  eH.  4aA;  In  dftct  Si^t  1. 
1806. 

8  2350.  [Am'dy  1803,  1010.]      Contcfati  ot  pefitton. 

The  petition  must  be  verified  in  like  manner  as  a  vetified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
nrst  and  second  of  the  Mst  section  bat  one,  othet-  than  a  case 
where  the  appfieatioti  is  made  for  the  sale  of  an  ondividW  inter- 
est of  the  infant  or  ineompetent  person  in  one  or  more  parcels  of 
land  In  order  to  avoid  an  action  ot  parti tion  on  the  part  of  hii 
catena nts,  or  for  the  dower  of  a  widow  therein,  it  most  alse 
state  the  particulars  and  value  of  the  real  and  persMaal  pro^ 
erty,  and  the  amouat  of  the  income  of  the  i&lant  or  incoupe- 
tent  person;  the  dis|K>6ition  wbirh  has  been  made  of  his  per- 
sonal property^  and  an  account  of  the  debts  or  demands,  if  any. 
existing  against  his  estate.  In  the  case  above  specified  wheit 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  -incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  H  desired. 

L.  1S08,  cb.  811.  See  Bale  56w  Am'd  by  L.  »<10,  ck.  28S.  In  effeet  Sept. 
"L  1810. 

I  23tU.  [Am'dy  1803,  1003,  ie07»  1016.]  Bond  of  committee 
of  Ivnattey  etc. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  la  aiaoe  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety, 
approved  by  the  court  as  to  form,  amount  and  suffieieney  of 
surety,  conditioned  for  the  faithful  discharge  of  hte  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  momy> 
received  by  him  in  the  special  proceeding,  according  to  the  direc- 
tion  of  any   court  having   authority   to   give  directloDs  in  the 
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premisM;  and  for  the  observance  of  the  directions  of  the  eourt, 
in  relation  to  the  trast  If  the  application  ia  made  bj  any  other 
person,  an  order  must  be  made  thereupon,  requiring  the  eoxQ- 
mittee  to  show  cause  why  he  should  not  nle  such  a  bond.  If, 
after  hearing  the  committee,  the  court  is  of  the  o|»|nioo,  that 
there  is  a  orobable  cause  for  granting  the  application,  it  may 
make  an  oraer,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed  In 
the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guard- 
Ian  of  the  incompetent  person,  with  respect  to  the  proceedings, 
who  must  thereupon  file  such  a  bond.  Where  an  application  ia 
made  to  release  an  inchoate  right  of  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  be  made  before  or  after  a  committee  has  been  appointed, 
except  that  application  may  be  made  by  the  committee  of  the 
property  of  the  lunatic,  idiot,  or  habitual  drunkard  in  any  case 
where,  at  the  time  of  the  application,  the  property  to  whieh  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the 
husband  and  the  wife  has  not  joined  in  the  conveyance  or  other- 
wise released  her  inchoate  right  of  dower.  When  the  application 
is  made  by  the  husband,  the  court  may  appoint  him  special 
guardian,  and  he  must  file  a  bond  as  herein  provided. 

Am'd  by  L.  1893.  ch.  689;  L.  1&03,  ch.  308;  L.  1907,  ck,  4^;  U  ^^19. 
cil.  241»  la  effect  8^C  1,  19ia. 

i  28Sa.   lAMk'df  1883»  1807.]    Id.|  of  svardUn  of  tafftnt. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorised  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
L.  1893,  ch.  268;  L.  1907,  cb.  49.    In  effect  April  3,  1907.    See  8  475. 

f  2808.  Bond  I  how  prosocvted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

§  2854.  [Am'dy  1893.]    Reference  to  Inanlre  Into  the  appll- 


Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  soch  a  bond  shall  be  necessary,  the  court  mast 
flsake  an  order  appointing  a  saitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all  persons  Interested  in  the  property,  or 
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otherwise  interested  in  the  application;  and  report  his  opinion 
tnereupon,  together  with  the  te&timony,  with  ail  convenient  speed. 
U  1883,  ch.  26S.    Bee  Rule  66. 

S  2868.   [Am'd,   1898,   1007.]    Final  order. 

Upon  the  filing  of  the  referee*s  report,  and  after  examininc 
into  the  matter,  the  court  must  make  a  final  order  npon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree*8  report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  mast  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
lions  of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

U  1898.  ch.  689;  L.  1907.  ch.  49.    In  effect  AprU  8,  1907. 

I  2866.  [Am*d,    1898.]    Report    of   sale,    ete. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursnant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  n^^reement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey- 
ance in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  Is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.  1893,  ch.  689. 

S  2867.  Certain  sales,  etc.*  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

S  2868.  [Am'd,  1898,  1906,  1907.]  Bllect  of  eoBveyanee^ 
cte. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  In  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  effect,  as  if  executed  by  the  person  In  whose  behalf 
it  WAS  executed,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  nuLiiace  bis  or  ber  affairs.  And  the  same  shall  be  valid  and 
effectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
L.  1898.  ch.  638;  L.  1906.  ch.  127;  L.  1007,  cli.  49.    In  effect  April  3,  1907. 

I  28S8.  [Am'd,  1892,  1807.]    Froceeds  ot  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  'the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  wera 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  fM  as^*  o^*  ^^^ 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  i^^  P^^' 
ceeds  are  to  be  deemed  personal  property  so  far  as  may  be  .neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  P*^^ 
cecds  are  to  be  paid  upon  order  of  the  surrogate's  court  or  co  ^^"^ 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminr^' 
trator  appointed  by  the  surrogate  to  administer  upon  decedent't^ 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtedress,  the  icmainder,  if  any  there 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
mcompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  In  the  hands  of  a  trustee. 

U  1802,  eh.  B23;  U  1907,  cb.  49.    In  effect  April  8,  1907. 

i  2300.  Infant  deemed  a  ward  of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
tnfant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  infant  is  considered  a  ward  of  the  court,  with 
I  respect  to  that  real  property  or  interest,  and  the  incomo  and 
proceeds  thereof. 
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1?b«  «ti>urt  must,  by  ordtr,  Oimct  thtt  dikpoiitiou  of  tbe  procotds 

w  swi^  a  sale,  mortKai^,  i^leav^  or  lettst*.    It  mu»t  direct  the  In- 
Ve«w^ent  of  nuy  portion  thereof  b^lokitfiug  to  the  infant  or  la- 
tccWpetent  person,  which  \n  not  ne^ed  for  the  payment  of  dehti. 
«r  the  safe-keeping,  or  the  Immediate  maintenance  and  educadon, 
of  himself  op  his  family,  or  for  the  pre^erration  or  improremeat 
of  his  real  property  or  hie  interest  in  real  property.     It  moit 
require  a  report,  under  oath,  of  the  dlapoaition  and  inveetmeat 
"»^r®??»  ^^  "^  made  as  eoon  ae  nra(?ttcable.  and  muet  compel 
periodical  accounts  to  be  rendered  thereafter  by  each  pcj-aon,  who 
IS  intrusted  with  the  proceedi,  or  any  part  thereof.     Where  an 
inchoate  nyht  of  dower  li  released  a«  prescribed  in  this  title  and 
such  release  is  to  accompany  a  aale  by  the  husband  of  the  prop- 
erty  to  which  the  Inchoate  rljtht  of  dower  attaches,  the  conrt 
shall  malte  an  order  requiring  one-third  of  the  amount  realized 
on  the  sale  of  the  property  to  which  the  Inchoate  right  of  dower 
attacUed  to  tie  invested  by  the  special  guardian,  or  paid  into  the 
court  to  be  held  for  the  bene6t  of  the  husband  during  his  life 
and  upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  be  paid  to  the  husband 
upon  his  giring  a  bond  In  the  penalty  of  at  least  double  the 
amount  so  received  for  such  release,  with  at  least  two  sureties, 
wao  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
uoneu  for  the  repayment  as  the  court  shall  direct  by  hia  executors 
^administrators  of  such  amount  upon  the  death  of  the  husband. 
\>  here  an  ancboate  right  of  dower  is   released  as  prescribed  in 
h*  K   *i.  ^^^*  ^*  *^^  ^^^^  °'  ^^^  application,  the  property  to 
^  li   K       u  ^'*^^oate   right  of  dower  attaches  has  already  been 
sold   by  the  husband,  and  the  wife  has  not  joined  in  the  con- 
veyance oT<  t>therwise  released  her  inchoate  right  of  dower,  the 
court  shrill  make  an  order  that,  as  the  consideration  for  the  re- 
lease, o  /  as  part  of  the  consideration  therefor,  there  be  paid  to 
J{J^  sp  ^^\  guardian  or  into  the  court  av.  amount  to  be  fixed  by 
tae  f  ^ni^  Jig  equal  to  one-third  of  the  fair  market  value  of  the 
P'^^fty,  to  be  invested  by  the  special  guardian  or  held  by  the 
J^®*"  iirt  for  the  benefit  of  the  person  making  such  payment  during 
l*^  >e  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the 
'  /rife  during  her  life,  and  upon  her  death  to  b^  returned  to  the 
person  making  such  payment  or  to  his  executors,  administrators 
or  assigns;  or  in  lieu  of  such  payment  the  court  may  allow  a  bond 
to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed 
.as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with 
at  least  two  sureties,  who  shall  justify  in  double  tne  amount  of 
such   penalty,    conditioned   for  the   payment  as  the   court  sball 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving, 
'Of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  valoe 
of  the  property,  to  be  held  for  the  benefit  of  the  wife  during  her 
life  and  upon  her  death  to  be  returned  to  the  person  giving  such 
bond  or  to  his  executors,  administrators  or  assigns.     In  case  by 
any   contingency,    infants   not  in   being  may   thereafter  become 
possessed  of  any  interest  in  said  premises  so  sold,  mortgaged  or 
leased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  placed 
Ht  interest  for  the  benefit  of  the  persons  who  are,  or  who  may 
ultimately  he  entitled  to  the  same,  and  shall  not  authorize  the  dis- 
tribution of  the  same  in  advance  of  said  contingency,  except  upon     I 
a  petition  of  some  nerson  entitletl  thereto,  and  upon  filing  a  bond 
in  such  penalty  as  tne  court  shall  direct,  with  twifor  moresuretiei 
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•roved  l^y  the  coait,  and  conditioned  that  In  cage  of  any  con- 
teiMey  by  which  any  infant  not  then  in  being  shall  thereafter 
orae  eudtled  t;>  any  of  the  proceeds  of  the  sale^  that  said  peti- 
ler  will  pay  to  said  person  or  persons  his  or  their  proportionate 
re  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case 
the  mortgagingr  of  said  real  estate  the  proceeds  of  the  same, 
>r  flaying  costs  and  expenses,  shall  be  paid  out  and  disbursed 
«r  the  direction  of  the  court  only  for  the  purpose  of  paying 
ful  charges  thereon,  or  repairing,  improving,  building  upon 
otherwise  enbsactng  in  value  any  real  estate  so  moitgagetf 
aforesaid. 

n  the  case  of  an  infant  residing  without  the  state»  and  having 
he  state  or  country  where  he  or  she  resides  a  general  guardian 
person  duly  appointed  under  the  laws  of  such  state  or  country, 
he  control  and  entitled,  by  the  laws  of  such  state  or  country,  to 
custody  of  the  money  of  said  infant,  the  court,  upon  satis- 
tory  proof  of  such  facts  and  the  sufficiency  of  the  bond  or 
irity  given  by  such  general  guardian  or  person  in  sucli  stale 
country  by  the  certificate  of  a  judge  of  a  court  record  of  such 
V  or  countrj',  or  otherwise,  may  direct  that  the  portion  of  such 
mt  arising  upon  such  sale  shall  be  paid  over  to  such  general 
rdian  or  person. 

I'd  by  L.  1893.  ch.  639;  U  1903.  ch.  368;  L.  1906,  ch.  127;  L.  1907. 
19;   L.   1915,  clu   629,  in  effect  Sept.   1,   1915. 

2862.  Particular  estates!  fvhen  Included  In  sale. 

"here  the  real  property,  or  the  estate,  term  or  other  interest 
real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
tingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
(on,  having  the  prior  ri^ht  or  estate,  may  manifest  in  writing 
consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
ss  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
to  annuities,  in  satisfaction  of  his  rignt  or  estate;  or  to  have  a 
)ortionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
rest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
be  commencement  of  hi»  right  or  estate,  as  justice  requires, 
il  the  determination  of  his  right  or  estate.  Upon  filing  the 
»ent  with  the  clerk,  the  final  order  may.  in  the  discretion  of 
court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
state  attaches.  In  such  a  case,  the  court  must,  after  the  sale, 
^rtain  the  value  of  the  right  or  interest  of  the  person  so  con- 
:ing;  and  the  final  order  must  either  direct  the  payment,  from 
proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
le,  or  the  investment  of  a  just  proportion  of  the  proceeds 
the  payment  to  him  of  the  interest  thereof.  But  such  a 
e  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
le,  until  an  effectual  release  of  the  right  or  estate  of  the 
on  so  consenting,  executed  to  the  satisfaction  of  the  court, 
duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
>ed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

L  S.  196.  f  I  181.  182  (2  Edm.  204)  :  L.  1864,  ch.  417  (6  Edm.  292,  293)  ; 
»74,  ch.  446,   II  13,  15,  16   (9  EdLn.,932). 

aS68«  Id.s  when  belonglnff  to  Infant,  etc. 

'here  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
petent  person,  consists  of  a  right  of  dower,  or  an  estate  for 
or  for  years,  the  final  order  may  authorize  the  special  guard- 
or  committee  to  join,  with  the  per.wn  or  persons  holding  the 
rsionary  estate,  in  a  conveyance  of  the  property  to  which  the 
rest  attaches,  so  as  to  release  the  right  of  dower,  ot  fu?' 
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convey  the  particular  estate,  on  receiTing,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de 
termination  of  the  particular  estate;  and^  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  ^dardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  therto. 

1  2864.  Debts  of  Infant,  etc.,  to  be  paid  eaaallT* 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  B.  S.  04,   I  16   (2  Edm.  66)  ;  L.  1874,  ch.  446,  |  21    (9  Bdm.  933). 
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TITLE  VIU. 
Arbitration*. 

,  SMB.  Whet  fDlMBlailon  to  arbitration  etanot  bo  audo. 
2M0.  What  eoutroTenieo  may   be  lobmltted,   oad  how. 
S907.  Appointmeot  of  additional   arbitrator,   or  omplro. 
3168.  Tiioe  for  bearing;  adjournment,  etc. 
280B.  Arbltratom  to  be  awom. 
aSTU.  Attendance  of  wltueMee.  etc. 

2371.  All  tbe  arbitrator  to  meet;  when  majority  may  award.'  Frtt* 
2872.  Award;    to  be  authenticated,   etc. 

2875.  Motlou  to  conllrm  award. 
2874.  la.;  to  vacate  award. 

2876.  Id.;  to  modify  or  correct  award. 
2S7«.  Motlona;  when  lo  be  made 
2ir77.  Coeta  ou  Tacatlng  award. 

2378.  Juagmeot  on  award;   when  and  bow  entered.    Oofta. 

2879.  Judgment-ioll.  ~ 

2880.  Kllect  of  judgment;  bow  enforced. 

2881.  AppeaL 

2882.  Kttect  of  party's  death,  lunacy,  etc.;  proceedlnga  thexeapon. 
2888.  Hevocatlon  of   submlaalon. 

2884.  LlablUty  of  party  who  revokes. 
2380.  Limitation   of   recovery  against   him. 
2886.  AppUcatlon  of  this  title. 

2S66.  l^lien  awbrniiMlon  to  arbitration  oannot  bo  m*d«i 

.  submigsion  of  a  controyersy  to  arbitration  cannot  be  made* 
ler  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
owiDir  eases: 

.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
I  person  incompetent  to  manage  his  affairs,  by  reason  of  limacj» 
•cy,  ur  habitual  uruukeuiiess. 

.  Where  the  controyersy  arises  respecting  a  ciaim  to  an  es- 
>  in  real  property,  in  fe«>  or  for  life. 

int  where  a  person,  capable  of  entering  into  a  submission, 
knowingly  entered  into  the  same  with  a  person  incapable 
so  doing,  as  prescribed  in  subdivision  first  of  this  section,  the 
ection.  on  the  ground  of  incapacity^  can  be  talcen  only  ia  be- 
r  of  the  person  so  incapacitated.  And  the  second  subdiyision 
this  section  does  not  prevent  the  snbmiBsion  of  a  claim  to  an 
ite  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
r  or  less.  In  real  property;  or  of  a  controversy  respecting  the 
tition  of  real  property  between  Joint  tenants  or  tenants  in 
imon;  or  of  a  controversy  respecting  the  boandarfes  of  landa^ 
the  admeasurement  of  dower. 
R.    8.   B41.   1%  1   titkd   2  (2   Edm.   600). 

B86e.  "Wbat  oontroreralos  mar  be  sabmltted,  nnd  bow. 

zcept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
ions  may,  by  an  instrument  in  writing,  duly  acknowledged 
)royed,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
mit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
17,  existing  between  them  at  the  time  of  the  submission,  which 
ht  be  the  subject  of  an  action.  They  may,  in  the  submission, 
ee  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
iment,  shall  be  rendered  upon  the  award,  mnde  pursuant  to 
flubmission.  If  the  supreme  court  is  thus  specified,  the  anb- 
sion  may  also  specify  the  county  in  which  the  Judgment  shall 
entered.  If  it  ooer  not,  the  judgment  may  be  entered  in  any 
nty. 
.,  part  ef  I  1  and  §  •. 
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I  8367.  Appointment  of  «a«UtJonal  arbitrator^  or  timpire. 

Where  a  submission  is  made  as  prescribed  in  this  tiiie,  an  adoi- 
tional  arbitrator  or  an  umpire  cannot  be  selecied  or  uppuiuied,  on- 
less  the  submission  ezpressiy  so  provides.  Where  u  subiuiawioa. 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  ttel 
two  or  more  .aroitrators,  therein  desi^^nated,  ma>*  select  or  ap- 
point a  person  as.  an  additional  arbitrator  or  as  an  Uf^pire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  atbi- 
tr^jto^  or  umpire  must  sit  with  the  origiual  arbitrators  apon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehoarins  ia 
waived  in  the  submission,  or  by  the  subsequent  written  connent 
of  the  parties,  or  their  attorneys. 

I  2808.  Time  for  hearing  adjonrnmenf,  etc. 

Subject  to  the  terms  of  the  Bubmission,  if  any  are  specified 
thereJboL  the  aroltrators,  selected  as  prescribed  in  this  title,  muat 
appoint  a  time  and  place  for  the  hearing  ^ot  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  ct  ^ther 
fftrtgr,  Cor  good  cause  shown,  or  upon  thteir  .own  motinn;  but  not 
Jbeyond  the  day  fixed  In  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  tlie 
parties  to  the  submission,  or  their  attorneys. 

9  R.  S.  541,  I  a. 

I  2800.  Arbitrators  to  be  sworn. 

Before  hearing  any  testimony,  arbitraton  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairty  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  & 
just  award,  according  to  the  best  of  their  understanding;  nnlesn 
the  onth  Sa  waived,  by  the  written  consent  of  the  parties  to  tke 
submission,  r?  their  attorneys. 

Id.«  8  4,  and  part  of  8  6. 

I  2370.  Attendance  of  "vHtnesses,  ete. 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  confetred.  by  the  provisionn  of  title  second 
of  chapter  ninth  of  this  aet,  upon  a  board,  or  a  juember  of  a 
board,  autliorised  by  law  to  hear  testimony. 

Id..  S  6,  and  part  of  |  6. 

S  2871.  All  tbe  arbitrators  to  meet|  wben  maJorfltT  tmmer 
avrard.    Pees. 

All  the  arbitrators,  selected  as  prescribed  in  tills  title,  muat  meet 
together,  and  hear  all  the  allegations  and  proofs  of  tiie  parties; 
tMrt  an  award  by  a  majority  of  them  is  yalid,  unless  tbe  eoncur^ 
rence  of  all  *z  expressly  required  in  the  submisflion.  UnleM  It  is 
otherwise  expressly  provided  in  the  submission,  the  award  mmj 
require  the  payment,  by  either  party,  of  tbe  arnitraiors'  Xees,  not 
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}«dlng  the  fees  allowed  to  a  like  irami)er  of  referees  in  the 
*eme  court;  and  also  their  expenses. 
i.  s.  Ml,  I  7. 

8T8,  Award  I  to  %e  MMtlieBifeated;  ete. 

>  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
ust  be  in  writing;  and,  within  the  tin^e  limited  in  the  6nbmis- 
,  if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
^d  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
rded;  and  either  filed  in  the  office  of  the  derk  of  the  court, 
rhich,  by  the  submission,  judgment  is  authorised  to  be  en* 
d  upon  the  award,  or  MiwefnA  to  OM  of  t^e  {narties,  or  ^is 
mey. 
{  a.  Mid  pftrt  «c  I  0. 

873.  MoiloA  to  .coxifirni  jtfr^rd. 

:  any  time  within  one  year  aXter  the  award  is  made  as  pre- 
yed in  the  last  section,  any  party  to  the  submission  may  ap- 
to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
the  award;  and  theremton  the  court  must  grant  such  an  order, 
ss  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
tie  next  two  sections.  Notice  of  the  motion  must  be  served, 
I  the  adverse  party  to  the  submission,  or  his  attorney,  as 
[bribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
in  an  action  in  the  saBie  couK.  In  the  ^supreme  court,  the 
cm  must  be  made  within  the  judicial  district,  embracing  the 
(ty  where  the  judgment  is  to  be  entered, 
'vemslnder  of  f  9. 

374.  Id.  I  to  irBJcmte  award. 

either  of  the  following  cases,  the  court,  specified  in  the  sub- 
ion,  must  make  an  order  va(;ating  the  award,  upon  the  appli- 
m  ef  eitfaer  party  to  ttw  stAmlsAion: 

Where  the  award  was  procured  by  corruption,  fraud,  or  other 
\e  -meana. 

Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
irs,  or  either  of  them. 

Where  the  arbitrators  were  gnilty  of  misconduct,  in  refusing 
>sti>one  the  hearini?,  upon  sumoient  cause  shown,  or  in  refus- 
to  hear  evidence,  ^ertinenjt  and  ni,aterial  to  ,the  cot^troversy; 
F  any  other  .miabeubavior,  by  wjbach  the  lights  of  any  party 

been  prejudiced. 

Where  the  arbitrators  exceeded  their  powers,  o.r  so  imper- 
y  executed  them,  that  a  mutual,  final,  and  definite  award, 

the  subject-matter  submitted,  was  not  made, 
bere  an  award  is  vacated,  and  the  time,  within  w4iic4i  tfie 
liasion  rreguires  the  award  to  be  made,  has  not  expired,  the 
t  .may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

f  10,  and  part  of  f  18. 

^76.  >Id«i  4o  atcftdlfy  or  <oop«oct  ttwi^^U 

either  of  the  .following  cases,  the  court,  apecified  in  the  swb- 
on,  must  make  an  order  modifying  or  correcting  the  award, 
the  applies  tiou  of  either  party  to  the  suhmisaion: 
Where  there  was  an  evident  miscalculation  of  figures,  or 
vident  mistake  in  the  description  of  any  person,  thing,  or 
»rty,  referred  to  in  the  award. 
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2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  tolh 
mitted  to  them,  not  affecting  the  merits  of  the  decisiou  Uima 
the  matters  submitted. 

8.  Where  the  award  is  imperfect  in  a  matter  of  focni^  aoC 
affecting  the  merits  of  the  controversy,  and  if  it  had  bees  t 
referee's  report,  the  defect  could  have  been  amended  or  divt* 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  i 
the  intent  thereof,  and  promote  justice  between  the  parties, 

2  B.  a  641,  U  11  and  13. 

I  S876.  Motions  I  -vrlieB  to  be  BtmAe. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  most 
be  served  upon  the  adverse  ptiit:-  to  the  submission,  or  his  attor- 
ney, within  three  months  after  1  award  is  filed  or  d^vered, 
as  prescribed  by  law  for  jervfcr  of  i  >tice  of  a  motion,  npon  an 
attorney  in  an  action.  For  the  purposes  ^f  the  motion*  any  jndae^ 
who  might  mnke  an  order  to  stay  the  proceedings,  in  an  acooo 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adTerse  party 
to  enforce  the  awird. 

Id.,  i  12. 

I  2877.  Costs  OB  ▼«e«tl«flr  »vrmrd« 

Whe^  J  the  court  vacates  an  award,  costs,  not  exceeding  twentf* 
five  dollars  and  disl  irsements,  may  be  awarded  to  the  prevaUiiig 
parti';  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  f  19.  floi'd. 

{  2879.  JvAvment  ob  «.vrmrd|  -vrlieB  and  hovr  entered. 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  in  conformitv  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  is  other- 
wise prescribed  in  this  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  tbt 
judgment. 
Id.,  f  14.  am'd. 

I  2879.   Jndvment-roII. 

Immediately  after  entering  judgment,  the  cleric  must  attaeli 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an 
additional  arbitrator,  or  umpire;  and  each  written  extension  of 
*he  time,  if  any,  within  which  to  make  the  award. 

2.  TLo  award. 

3.  l<]acli  notice,  affidavit,  or  other  paper,  used  upon  an  appU< 
cation  to  confirm,  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 
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The  judgment  may  be  docketed,  as  if  it  traa  rendered  in  an 
action. 
2  B.  8.  541»  I  IS,  and  iMirt  of  |  18,  axn'd. 

I  aSSO.  Effect  of  J«d«ment|  how  enforeed. 

The  judgment  bo  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing  to,  a  judgment  ia  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  f  16.    See  I  1270,  ante;  also.  U  1240  and  1241. 

8  2881.  Appeal. 

An  appeal  may  be  talsen  from  an  order  racating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  govemed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

Id.,  H  16,  17,  20  aad  SI,  am'd. 

9  2882.  Blleet  of  partr'a  death,  laaacy,  ete.|  proeeedlass 
thereapon. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  01ed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  tssnporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  conmiittee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  3888.  Revocation  of  •ahmlsslon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  l»  a  Mie  party  to  the  cofttr<yfeny,  or  vm  9t  two  or 

xiore  parties  on  the  same  side. 
1R.S.  Ml,partof  128. 

}  :£884.  LlablHtr  «f  PtLrty  '9vh9  fW«fe#«« 

Where  a  ^rtjr  exi^ressly  revokes  a  subtnissioii,  made  ehber  as 
preeciibed  m  this  tktie  or  otherwise,  any  other  party  to  the  sub- 
iDissioa  way  maiutain  an  action  against  hlni^  and  also  against 
his  sureties,  if  any,  upon  the  snbmission,  of  any  Instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  oxpenftes,  and  atf  the  damaj^s,  whfch  he  has  in- 
curred in  preparing  for  the  arbitration,  and  ia  eeuductiqg  the 
proceedings  to  the  time  of  the  revocation,  fiither  of  the  arbi- 
Iratorw  may  recover,  in  an  action  against  the  revoking  party ,  his 
reasonable  fees  and  expenses. 

UL.fartoCMOMiitfM. 

S  ZSttiS,  lifmtfaflon  of  recerery  asafnst  hfm, 

A  sum,  penalty,  forfeiture^  or  damagesi,  shaU  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
niesfrfbed  hi  this  title  or  othervrise,  csoept  aa  preseribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,.  pennMy^  at 
forfeiture,  expressed  in  the  submission*  or  in  nay  hwlniBSKnt  «ol- 
laterul  thereto. 

I  WMMI.  Applleatlon  of  tkia  tiUe* 

This  title  does  not  affect  any  right  oi  aethm  in  alllniMince,  cli»- 
flffirraance,  or  for  the  modification  of  a  submission,  vun&e  eMief 
at  prescribed  hr  thkt  title  or  otherwise,  or  npon  an  tnatrsmenl  csl- 
lateral  thereto,  or  upon  an  awat*  nade  m  pnrporting  to  be  nn4t 
in  piTrsunnce  thereof.  Ab4,  except  as*  «>eherwise  expvesslr  pte- 
scribed  therefn,  this  title  does  not  affect  a  svbmissien,  nuidb  stWr 
wise  than  as  prescribed  therein,  ot  any  pvoreedings  taken  por- 
BTmnt  to  such  a  svbinssioD,  or  nny  inBtruaient  c«UMei»l  tbtrvtsi. 

Partof  la^aa'd. 
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TIVLB  IZ. 

Proceedings  to  foreclose  a  mortgage  by  advertisement. 

[Sea  di.  228,  L.  1900,  by  which  parchaier  ia  euUtl«d  to  certified  copies  of 

affldarits.] 
See  2387.  When  nurtgagtt  may  be  foredoaed. 

2S88.  Notice  of  sale;   how  giren. 

3889.  Id.;  how  aerred. 

2390.  Datr  of  conaty  derk. 

2891.  Contenta  of  notice  of  aale. 

2382.  Sale;   how  poatpoaed. 

2398.  Id.;    how   conducted. 

2394.  Mortgagee   etc.,   may   porchaae. 

2395.  Effect  of  aale. 

8896L  Affldarlt  oC  aale,   and  of  poatlng.   aerTlng.   etc.,   notices. 

2897.  When  one  aJBdavit  aafflcee;   printed  notice  to  be  annexed. 

2398.  AflldaTite  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costa  allowed. 
2408.  Rapenaea  allowed. 
2408.  Tazatlott  thereof. 

2404.  Surplua  money   to  be   paid   Into  anpreme  court. 

2405.  Claimant  of  surplns  money  to  file  petition. 
2408.  AppUaatlon  for  aurplns  money. 

2407.  Order  for  dlstribtttion. 

2408.  LialtaUon  of  last  four  sections. 

2408a.  DeliTery  of  certain  aiSdaTita  to  purchaser. 

2409.  Ap^catlon  of  thia  title  to  mortgages  to  the  State. 

1  8387.  (ABt*dU  1018.]  "Wken  mortgmge  mw^T  be  foreelosed* 
A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition oX  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brou^t  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
bead  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3w  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  within  the  time  in  which  an  action  could 
be  maintained  to  foreclose  such  mortgage. 

2  a.  B.  545,  11  1  and  2  (2  Bdm.  564).  Aa'd,  L.  1918,  ch.  480.  In 
effect  Sept.  1.  1913. 

I  2888.    iAm*df    18M,   1900^    1806.]      Nottoe    of    salef    bow 

ViTOA. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice.  In  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the,  notice  must  be  published,  at  least  <mce  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  <Hr  a  part  thereof,  is  situated. 

L.  1994,  ^  7S0. 

2.  [Am'd,  1904.]  A  copy  of  the  notice  must  be  fastened  up, 
Ht  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
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pJace,  at  or  near  the  entrance  of  the  building,  where  the  cooDt^ 
court  of  each  county,  wherein  the  property  to  be  sold  is  sito- 
ated,  is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
L.    1904.   ch.   49.      In  effect  Sept,   1.   1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am*d,  1900,  1005.1  A  copy  of  the  notice  must  be  serred,  a« 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providins 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
laotice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
yecorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
Of  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 

Suent  to  the  morteage  by  virtue  of  a  judgment  or  decree  duly 
ocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  8.  54S.  {  3.  am'd;  L.  1842,  cb.  277,  I  6:  L.  1844,  cb.  846.  f  1.  and 
L.  1857,  ch.  308.  I  1  (4  Edm.  534,  667);  L.  1900.  cb.  766;  L.  1906,  ck. 
433.      In   effect   Sept.    1,    1905. 

§  2380.  [Am'd,    1887.1  Id,|   how  served. 

Sorvice  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  'a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  nerson  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  nnon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  Hke  manner  without  the  State, 
at  lenst  twenty^eijrht  days  prlc  to  the  dav  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  noticp  i*>  the  post-office,  properly  inclosed 
m  a  postpaid  wrapper,  directec^  to  the  person  to  be  served,  at  fals 
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pbiee  of  residence,  at  leavt  twenty-elirbt  days  before  ttte  day  of 
aele 

Id..    S   3.   am'd;  L.  1887,  rb.   880. 

1  S800.  JHity   of  eonniy   cl«]*k« 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliv- 
tted,  as  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book  kept  in  his  office  for  that 
purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  R.   8.   545,  i  3  in  part,  as  am'd  by   L.   1857,  ch.  308,   |  1. 
f  SS81.  Contemta  of  notice  of  sale. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication,  of  the  notice;  and.  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  f*Antflined  in  the  mortgage. 

Id..   I  4. 

ft  S89S.  Sale;  ho'vr  poatponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  In  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  bo  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  t  5. 

9  2303.  Id.t    bOTr   conducted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
Other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildinf^s  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id..    I   6.    am'd. 

9  2394.  lIortara«ree»    etc.,    may    pnrchaae. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  rairly  and  in  good  faith,  purchase  the  mortgaged 
propertj',  or  any  part  thereof,  at  the  sale. 

Id.,   i   7. 

9  SSIMkBlTect    of   sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  salo,  pursuant  to  judg< 
ment  in  an  action  to  foreclose  the  mortgage^  to  far  only  as  to  be 
an  entire  bar  of  all  claim  or  equity  of  rederfLtion,  upon,  or  with 
respect  to,  the  pronerty  sold,  of  each  of  tht  following  parsoni: 

503 
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L  The  aortrftcor,  IiIb  h«ir,  deyisee,  ex«!t;aior  or  admiiiiBtnUor. 

2,  Sach  person  claiming  under  any  of  them,  by  yirtne  of  a 
title  or  of  a  lien  by  judgment  or  decree,  aubaequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

8.  Kach  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recotding  the  same  in  the  county,  or  whose  judgment  or  dea«e 
was  not  duly  docketed  in  the  county  clerk's  ofhce,  at  the  tine 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  dak 
of  the  county;  and  the  executor,  administrator,  or  nsaignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  hen  or  ki- 
cumbrance,  created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mort.  tgor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  rj  prescribed 
ui  this  title,  where  the  lien  of  the  mortgage  was  superior  to  lier 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  B.  3.  646.  f  8,  am'd;  L.  1842,  ch.  277,  ami  L.  1644.  ch.  84ft,  i  4  <4  Sdau 
536,  668). 

{  2SM.  [Am'd,  1M>8,  11>12.]  Afldavlt  of  aftle,  «a«  of  pMt- 
Inar,  aerTingr.  et  ceteni,  notion. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  pitce 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  oflker, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pib- 
lished,  or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
couruiouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person  who  saw  it  bo  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  anv  person  who  saw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  sold  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  S  9,  and  am'd  L..  1844.  ch.  »46:  U  1867.  ch.  308.  conmlldatea  and  an'd. 
Am'd  by  L.  1908,  ch.  204:  1^  19».  ch.  S4S   la  aOect  fle^    1,   IHJL 

I  2397.  [Am'd,  3882.]  IVhen  one  aJndnvlt  MifB«es  printed 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  iwrnted  copy  of  the  notice  of  sale  must  be  annexed  to  etch 
affidavit;  and  a  printed  copy  of  each  notice  or  posrtponement  awt 
be  annexed  to  the  affidavit  of  publication,  and  to  the  mffldavlt  of 
aale.     But  one  copy  of  the  notice  suffices  for  two  er  aaore  att* 
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daTiU  where  they  all  refer  to  it  and  are  annexed  to  each  othet 
and  filed  and  recorded  together. 

2  fi.  S.  645.  part  oC  I  9,  amU 

HP^^J^'^'^*  19(^0  AAdaTita  may  b«»  llled  aad  reeorded. 

Tlie  amdavitB  specified  in  the  last  two  sections,  may  be  filed 
in  the  ofilce  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.    They  mnst  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.    The  original  afBdayits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.    Where  the  property  sold 
Is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
IS   situated.     Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
if  the  originals  were  duly  filed  and  recorded  therein. 
Id.,  i  11,  am*d.  and  part  of  i  12;  L.  1904.  eh.  6T9.    In  effact  Sept  1.  1804. 
f  289e.  If ot«  «pOA  reeovd  of  movtirave* 
A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
cepy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavita  are  recorded, 
Id.,  i  18. 

i  2400.  Deed  not  acceMavy.    HVhen  aHldaTits  not  neces. 
mmry^  but  pnrcliaaei*  may  reanlre  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con- 
ducted as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner.,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
Btit  be  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
^purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 
Id.,  9  14.  am'd;  L.  1838,  ch.  266,  f  8.    See  9  2386.  ante. 

I  2401.  Coats  allowed. 

The  following  costs*  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  eeuts;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  B*or  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
preaslj  permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house^  as  pie- 
acribed  in  this  title,  one  dollar. 
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8.  For  Buperintending  the  sale,  and  attending  to  the  execatiov 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  662,  S  4,  subd.  1  and  2  and  part  of  ratML  S  (2  Edm.  e7S>,  ami  L. 
1844,  ch.  846,   I  3  (4  Bdm.   668). 

f  2402.  Bxpenaes  allowed. 

The  sums  actually  paid  for  the  following  seryices,  not  exceed- 
ing the  fees  allowed  by  law  for  those  seryices,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affldayits;  and  also,  where  the  nroperty 
sold  is  situated  in  two  or  more  counties,  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  |  4. 

»&408.  Taxation  tlaereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  o£ 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  I  3,  am'd. 

I  2404.  Surplus  money  to  be  paid  Into  supreme  eovrt. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manne*  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mort^ap* 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1868.  ch.  804.  H  1,  2  and  4  (7  Edm.  3S3);  L.  1870.  ch.  706.  |  1  (7  Bdm. 
770).    See  8f  743.  746,  ante.   ■«#  also  Bote  64. 

f  9B405.  Claimant  of  anrplns  money  to  Ale  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claims  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  8a^ 
plus  money,  or  a  part  thereof. 

Id.,  part  of  I  8,  am'd. 

12406.  Application  for  snrplns  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district 
embracing  the  county  where  hia  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  eadi  pc^ 
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SOD,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
eiecntor  or  administrator.  But,  if  it  Is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  reguired  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 
L.  1868.  ch.  804.  part  of  t  3,  am'd. 

12407.  Order   for  diatribvtlon. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lieu  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Tpon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 
Id.,  remainder  of  f  3,  am*d. 

f  3406.   [Am'd,  lOlS.]     (.InilUitloa  of  last  four  ■eetiona. 

The  last  four  sections  do  not  apply  to  surplus  money »  arising 
up<.>ii  the  sale  of  real  property,  of  which  a  decedent  died  seized 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  two  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them. 

U  1867.  cb.  658  (7  Edm.  142);  L.  1870.  ch.  170  (7  Edm.  664);  L.  1871, 
ck.  834   (9  Edm.  210).     Am'd  by  U  1015,  ch.  620,  in  efTect  May  14,  1915. 

I  S408A.  [Added,  lOOO.]  DeliTery  of  certain  affidavits 
to  parehaaer. 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  niittioriKed  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  »property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  »ncU 
delivery. 

Added  by  U  1009,  ch.  65.  Derivation  —  L.  1900,  ch.  223.  S  1.  See 
note  16  of  notes  of  Board  of  Statutory   Consolidation  at  end  of  code. 

S  2409.  [Am'd.  1882.]  Application  of  tblfl  title  to  mort- 
Sagrea  off  the  State. 

This   title  does  not  affect   any   provision  of  law,    inconsistent 
therewith,   especially  relating  to  the  foreclosure  of  mortgagee  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer-, 
tain  moneys  of  the  United  States. 
Section  15  of  part  3,  ch.  8,  tit.   ir>,  R.  S.,  am'd. 
29  SOT 
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TrriiZf  z.« 

Proceeding  to  change  the  name  of  an  indivldaal  or 
corporation* 

Sec.  2410.  Petition  by  indWIdual. 

2411.  Petition  by  corponitloB. 

2412.  Conlentfl  of  petttloa. 

2413.  Notice  of  piraentatlon  of  petition. 
2414..  Order. 

2415.  When  change  to  take  effect 

2416.  Sobstitatioo  of  sew  name  lu  pending  action  or  proceeding; 

2417.  Reports   by  clerics   to  state  officers. 

2418.  [Repealed.] 

A  petition  for  leave  to  nssHme  another  name  may  be  made  bj 
a  resident  of  tbe  state  to  the  county  court  of  the  county  in 
which  he  re'side.s,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  guardian, 
or  by  the  guardian  of  his  person,  or  by  hia  next  friend. 

L.    1895.   cb.   946. 

f  2411.  [Repealed  by  L.  1909.  ch.  28.  See  Consolidated  Laws 
tit.  General  Corporation  Law,  J  CO.] 

I  2412L   [Ani'd,  1909.]      CmwUcmtm  o<  petiUon. 

The  petition  must  be  in  writing,  signed  by  the  petKioner  and 
rerified  in  like  manner  as  a  pleading  in  a  conrt  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  tlio  name  which  he  proposes  to  assume. 

Amended  by  L.  1900,  cb.  65.  Also  partly  repealed  by  U  19%9,  cli.  28. 
See  Consolidated  Laws,  tit.  Qeneral  Corporation  Law.  %  01.  See  note  GS  of 
notes  of  Board  of  Statutory  Conaolldation  at  end  of  code. 

S  2413.  rAnti'd,  1804.  lfM)l,  1004,  1IKMI.»  1900.1  Kottee  •< 
prenentatlon  of  petltHMi« 

It  the  petition  be  to  change  the  name  of  an  infaji4;»  and  b 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
apon  the  father,  or  if  he  is  dead  or  canoiot  be  found,  upon  the 
mother,  or  if  both  are  def  d  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian  of  the  person  of  the  infant,  in  Uk8 

•  Wbole   title  amended   1893. 
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manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfuctiou  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  be  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1894.  eb.  264;  L.  1901,  cb.  374;  U  1904,  ch.  110;  L.  190e,  eta.  89. 
Amended  by  L.  1000,  ch.  63.  Also  partly  rei)ealed  by  L.  1900.  cb.  28. 
See  Connolidated  I^wh.  tit.  General  Curponition  Law,  |  02.  See  note  68  of 
notes  of  Board  of  Statutory  Conaolldfttfoii  at  end  of  code. 


I  2414.    [Am*d,  1K05,  1»01,   1909.1      Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  uo  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  ')ublica- 
tion,  within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
dir€»cted  to  be  entered,  at  least  once, 

U  1895.  cb.  946:  L.  1901,  cb.  374.  Amended  by  L.  1909.  ch.  65.  Also 
partly  repealed  by  L.  1909,  cha.  10  and  28.  See  Cuns'/lldated  Laws,  tlta. 
County  I^w,  S  161.  General  Corporation  Law,  (  63.  Aet.  lOte  68  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 


f  2415.    [Aiii*d,  1894,   1900.]     Wben  charge  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

L.  1894,  ch.  264.  Amended  by  L.  1900.  cb.  65.  Also  repealed  by  L. 
1909,  cb.  28.  Sec  Consolidated  Laws.  tit.  General  Corporation  Law,  %  64. 
See  note  68  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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I  241G.  [Repealed  by  L.  1909,  eh.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  05.] 

I  2417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executiye  Law,  §  34,  Judiciary  Law,  $  254, 
County  Law,  §  1(51.] 

I  2418.  [Apparently  dropped;  covered  by  section  2417;  also 
repealed,  L.  1895,  ch.  916.] 
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•  T1TL2  XI. 

FrooeedingB  for  the  voluntary  dissolution  of  a  corporation. 

S«c.  2410.  Wtaeo  a  nujofltjr  of  dtrecton,  •!€.,  may  petiUon  for  dinolntlon. 

2420.  Id. ;  when  they  are  equallj  dlrld^d. 

2421.  Contenta  of  petition. 

2422.  Affldarlt  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Otiler  to  be  published. 

2425.  Id. ;  to  be  served  on  creditors  and  atocUMdilBat. 
^20.  Hearing. 

2427.  Id.;  original  papers  may  be  nsed. 
242^.  Application  for  final  order. 
^419.  BMnal  order. 

2430.  Certain  sales,  etc.,  vioid. 

2431.  Certain  corporations  excepted  ftom  tlila  tltiaw 
24.11 ».  rommlMlons  of  ppcelrer. 

2431b.  Final   accounting. 
ii  2^10-2431  b.    fRepealod   by    L.   1900,   ch.   28.     See   ConsoU 
(!ate<l  LawR,  tit.  General  Corporation  Law,  §§  170-182,  184-105, 
«8  and  277.] 
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TTCLE  XII.  9 

Proeeedings  supplemeiLtary  to  an  •xacution  against  inupeity. 

▲rtlcto  3.  Proce^dlDga  to   compel  ao   ezamlnAtion  of  tlM   judgment  Mbm, 

and  of  bis  debtor  or  b«Uee. 
8.  The  recelTer. 

ARTICIiE  FIRST. 

Proceedings  to  compel  an  examinaiion  (f  the  judgment  debtor,  and  ^ 
his  debtor  or  bailee, 

8eo.  2438.  The  different  remedies  under  thli  tltie. 

2455.  Nature  of  the  remedies.    Reriew  of  orders. 
3431.  What  Judge  may  entertaiu  the  proceedings. 

2435.  Order  to  examine  debtor  after  return  of  ezeottilon. 

2436.  Id.;  before  return  of  execution. 
2487.  Warrant  of  arrest  instead  of  order. 
2438.  Id.;  after  the  order  has  been  made. 
2480.  Warrant ;  bow  vacated,  etc. 

2440.  Undertaking  may  be  required,  cte. 

2441.  Order  to  examine  person  haTlng  property,  etc..  of  Judgment  debtor. 

2442.  Either  order  may  require  attenduce  before  a  referee. 

2443.  Reference  may  be  ordered  at  any  time. 

2444.  Proceedings  upon  examination ;  adjournment. 

2445.  Referee  to  be  sworn. 

2446.  Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  mottnUm 

2448.  Duty  of  the  sheriff. 

2448.  How  money  or  property  applied  to  pay  the  Judgment. 

2450.  Balance  to  bo  paid  or  delivered  to  Judgment  debtor,  eto. 

2451.  Judge  may  enjoin  transfer,  etc.,  of  property. 

2452.  Mode  of  service  of  certain  orders. 

2453.  S^trvlce  of  a  warrant. 

2454.  How  proceedings  discontinued  or  dismlased. 
2tf5.  Costs  to  Judgment  creditor. 

2456.  Id.;  to  Judgment  debtor,  eto. 

2457.  Disobedience  to  order ;  how  punished. 

2458.  Upon  what  Judgment,  and  to  what  county,  the  execution  moft  kt^ 

issued. 

2459.  In  what  county  Judgment  debtor,  his  baUee,  eto..  must  attend. 

2460.  Ko  person  excused  from  answerlog  on  the  ground  of  tnnA. 

2461.  Proceeding!!  where  Judgment  is  against  Joint  debtors. 

2462.  Proceedings  commenced  before  one  Judge  may  be  continued  befors 

another. 

2463.  What  property  cannot  be  reached. 

§  S48».  [  im'd,  1K90.]    The  dlfTerent  remedlM  under  tbls  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
fcfter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
atter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
-return,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  my  he 
pursued  either  alone  or  simultaneously  with  the  proceemngs 
under  subdivision  first  or  subdivision  second.  The  party  to  ^on 
costs  are  awarded  in  a  snecial  proceeding  shall  l>e  entitled  to 
the  same  remedies  under  this  title,  undrr  the  same  circumstances, 
as  near  as  may  be,  as  a  judgment  creditor.    And  for  the  purpoea 
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oi  thig  title,  the  party  to  whom  such  costs  are  awarded  shnll  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

li.  ISte.  ch.  176.      In  effect    September  1.  1886.  Sm  Tax  U.  I  200. 

I  94S8.  Hatare  of  the  remedies.     Revleir  of  ordem. 

Bach  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows; 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it.  as  If  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  It,  may  bv 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  mnde  in  tho  rnurRo  of  the  proceedings, 
may  be  taken  in  like  manner,  as  If  tho  order  waa  made  in  an 
action  brought  in  the  some  court. 

I  2434.  [Am'd,  1806,  1887,  lOll.]  What  Jndse  may  en- 
tertain   the    proeeedlngr. 

Either  special  proceedings  may  be  instituted  before  a  Judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  aud  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  Instituted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
dty  of  New  York. 

Co.  Proc.,  {  292.  am'd:  L.  1895,  ch.  946;  L.  189T.  ch.  476;  h,  1911,  ChS. 
56S,  831.  in  «ffcct  Sept.   1.  1911. 

I  S4II8.  [Am'd,  1896.]  Order  to  examine  dehtor  nfter  ro« 
t«m  of  ozoowttOB* 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  *n  the 
order. 

Td..  t  292;  L.  1896.  eh.  1T6.    In  effect  September  1,  1896.      flee  ^  ^468,  pest 

I  S4S4I.  Id.  I  botore  return  of  execution* 

At  any  time  after  the  issuing  of  an  execution  against  proyeriy, 
as  orescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof.  ♦'»*»  iudgment  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  written  eyidence,  that  the  judgment  debtor  has  ptpp- 
erty,  which  he  unjustly  refuses  to  apply  towards  the  satisfactioa 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgmeot 
debtor  to  attend  and  be  examined  concerning  his  property,  at  t 
time  and  place  specified  in  the  order. 
Oo.   Proc.,   i  282,    subd.   2. 

I  8487.  IVarrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  afiBdaTit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
Judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id..  I  292.  SUM.  4.  am'd. 

I  2438.  Id.  I  after  tlae  order  baa  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  2489.  "Warrant)  ^onv  Tacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

f  2440.  Undertaklngr  nay  be  reauired,  et€S. 

Where  a  judgment  debtor  ha^  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  propertr* 
which  he  has  unjustly  refused  to  aoply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  re<ittiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will. 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose,  of  any  of  his  property,  whirh  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  pris-oii,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  eicept 
that  the  judge  niny  direct  the  Fhcriff  to  produce  him,  from  tim« 
to  time,  as  required  in  the  course  of  the  proceedings. 

Oq.  Proc,  part  Qt  {I  202.  aubd.  4,  ntn'il. 
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f  9441.  Order  to  examlme  peraon  liaTliiir  propertTf  «te., 
0C  Ivdvaicnt  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  tlie  satisfaction  of  the  jndge,  that  an  execution  agrainst  prop- 
erty has  been  issned,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  Judgment 
debtor,  in  sueh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Co.  Proc.,  i  204.    See  i  MSS,  pott. 

I  2442.  Bither  order  m»r  re««ire  attemdanoe  before  • 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  tht- 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  Is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id..  I  »6. 

i  2448.  Referenee  may  be  ordered  at  any  tlnte. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order 
is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
qnestion  arising  I  ?  referred  to,  r.  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evklence  or  the  facts. 

Id..  I  800. 

I  2444.  Proeeediagrs  apon  examination |  adjournment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witness  examined  must  be  under  oath.  A  corpora tioa 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof: 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

Sabstltoted  for  Co.  Proc.,  (f  292  and  296,  or  rach  parti  thereof  «•  relate  to 


I  244IK.  Referee  to  be  aworn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing' upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
apon  the  reference,  and  make  a  just  and  true  repor^  according 
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to  the  best  of  hie  undentandiag*    Tbe  oath  may  b»  admialileNd 
bj  an  officer  designated  in  section  842  of  this  act,  aad  most  lit 
returned  to  the  judge,  with  the  report  or  testimony. 
See  I  1016.  ante. 

I  ]M4e.  Order  pevmittlmv  peraon  imdebted  to  VT  d^t  ta 
■lierlir. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
It  is  returnable,  may,  in  his  discretion,  upon  proof,  bv  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  uoon  such  a  notice,  given  to  such  persons, 
as  ne  deems  just,  or  without  notice,  make  an  order,  permittinf 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thm 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedneaa, 
•xcept  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Oo.  Proe.,  f  2da.  am'd. 

I  2447.  Order  ^««alrliiflr  deliTery  of  sioney  or  proporty  te 
■heriir  or  reeeiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  artidefl 
of  personal  property,  capable  of  delivery,  his  right  to  the  poswi- 
sion  whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  pebion;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  wliom  it  is  returnable,  msy, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  personi, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proc^leding,  and 
in  that  case  to  the  receiver. 

Ssbstltuted  tor  Go.  Proc.,  f  207. 

I  3448.  Doty  of  the  alierlir. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  Is  de 
Uvered,  pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  hai 
the  same  rights  and  powers,  and  is  subject  to  the  same  dotiefl 
and  liabilities,  with  respect  to  the  money  or  property,  as  if  the 
money  had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pfe- 
■cribed  in  the  next  section. 

Oo.  Pwc.,  S  »T.  ^^^ 
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S449.  [Am'dy  1802.]    How  money  or  property  applied  to 
9»7   tlae  Judgment. 

After  a  receiver  has  ueen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  bj  ordor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  i*e- 
qnires,  to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  cp- 
pointing  a  receiver  or  extending  a  receivership,  is  not  necessary,  be 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
aa  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. — 

Oo.   Proc.,   H  2n  and  298;  L.  1892,   cb.  292. 

I  3460.  Balanee  to  be  paid  or  delivered  to  Judgment  deb- 
tor, ete. 

Where  money  is  paid,  or  property  Is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  Judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  Judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
io  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

{  3451.  Jndare  may   eajola  transfer,  ete.*  of  proporijr. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  It  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a'  party  or  not  a  party  to 
the  soecfal  proceeding,  from  making  or  suffering  any  transfer  or 
other'  disposition  of,  or  Interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  Is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therofor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunciion  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
aa  justice  requires. 

Go.  Prac..  H  208  ftod  280,  ftm'd. 

I  S4S2.  Mode  of  service  of  eertaln  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  ma  king  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidayit  upon  which  it  was  made, 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  suflScient  if  made  upon  an  officer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  mm- 
mons  is  personally  served  upon  the  corporation;  unless  the  oSlicer 
is  sDecially  designated  by  the  judge,  as  prescribed  in  section  24M 
of  this  act. 

Based  on  2  R.  8.  401.  fi  44  (2  Edm.  417). 

S  2463.  Service  of  a  ^warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  t 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
«  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

I  2454.  Ho-w  proceedings  dlacontlnned  or  dismissed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  appbcation 
of  the  judgment  creditor.  Where  the  judgment  creditor  unres- 
sonably  neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  oe  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specined  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  i>ersons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

S  2466.  Costs  to  Judirment  eredltov. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses*  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Co.  Proc.,  S  801,  In  part,  ain*d. 

S  2466.  Id.;  to  Jndfrment  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  hns  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discot- 
ered  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directini; 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or.  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  nny  money  .which  has  come,  or  wwy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  I  301.  Id  part,  atn'd. 
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f  2457.  [Am'dy  1011].  Disobedience  to  order;  liow  pan- 
talied. 

A  person  who  refuses,  or  without  suflBcient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  Proc..  I  302.  See  I  2286.  Am'd  by  L.  1011,  cb.  558,  in  effect  8ept. 
1,    1011. 

f  241(8.  [Am'd,  1881,  1897.]  Upon  vrhat  Jadflrmeiit  and  to 
^vliat  county  the  ezeontlon  must  liave  laaned. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regulieir  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was^ 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,   part  of   I  292.  Em'd;  L..   1897,   cb.   189.     In  effect  Sept.   1,   1897. 

I  8468.  In  "vriist  county  Jadyment  debtor,  hla  bailee,  etc., 
mast   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  *5im,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  tt)  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id..  {  292. 

I  S460.  lAm'd,  1881.]  IVo  person  ezcaaed  from  ana^frerlnar 
on  tlie  ffround  of  i^atud, 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 
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or   privy   to,   or  knowin^r  of,   a   conveyance,    assignment, 
'er,  or  other  disposition  of  property  for  any  purpose;  or  that 

another  person  claims  to  be  entitled,  as  against  the  judfr- 
creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
1  proceeding,  to  hold  property,  derived  from  or  through  the 
lent  debtor,  or  to  bo  discharged  from  the  payment  of  a 
which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
;half.  But  an  answer  cannot  be  used,  as  evidence  against 
>er8on  so  answering  in  a  criminal  action  or  criminal 
iding. 
[?roc.,   I  292,   am'd. 

161.  [Am'd,    IIHM).]      Proceedinffa    where    Jndvment   U 
Lat  Joint  debtors. 

en  the  execution  was  issued  as  prescribed  in  section  nine- 
hundred  and  thirty-four  or  section  nineteen  hundred  and 
one  of  this  act,  a  debt  due  to,  or  other  personal  property 
I  by,  one  or  more  of  the  defendants  not  summoned,  jointix 
the  defendants  summoned,  or  with  any  of  them,  may  De 
?d  by  a  special  proceeding,  instituted  as  prescribed  in  this 
*,  and  founded  upon  the  judgment. 
I  294.  am'd.     See  I  1871.  ante.     L..  1900.  ch.  217.     In  effect  Sept  1. 

162.  Prooeedlnffs    commeneed    before    one    Jndffe  may 
inttnned  before  anotber. 

tions  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
istituted  as  prescribed  in  this  article;  and  the  judge  before 
it  is  continued,  as  prescribed  in  either  of  those  sections, 
>med  to  be  the  judge  to  whom  an  order  or  warrant  is  re- 
ble,  for  the  purpose  of  any  provision  of  this  or  the  next 


418.    I  Am'd,    1886,    lfH>8.]       l¥bat    property    c«nn€»t    be 
led. 

8  article  does  not  authorize  the  seizure  of,  or  other  inte^ 
'.e  with,  any  property  which  is  expressly  exempt  by  law 
levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
in  action  or  other  property  held  In  trust  for  a  judgment 
%  where  the  trust  has  been  created  by,  or  the  fund  so  held 
st  has  proceeded  fl*om,  a  person  other  than  the  judgment 
•;  or  the  earnings  of  the  judgment  debtor  for  bis  personal 
es  rendered  within  sixty  days  next  before  the  institution 
'  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
lerwise,  that  those  earnings  are  necessary  for  the  use  of  a 
r,  wholly  or  partly  supported  by  his  labor. 
$86.  cb.  26.  Am*d  by  L.  1006.  ch.  278.  In  effect  Sept.  1,  1906.  Set 
;   Tax  L.,    f   259. 
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ARTICUD  9BC01fl>. 

The  Receiver. 

Sec.  2464.  Wben  and  how  receiver  may  be  appointed. 
2466.  Notice  to  other  creditors. 

2466.  Only  one  recelTer  to  be  appointed.     Former  recelveraliip  may  be 

extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  la  vested  In  receiver. 

2468.  How  reeeiver'a  title  to  personal  property  extended  by  relation. 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect. 

2471.  Receiver  to  be  subject  to  control  of  court. 

f  S464.  IWlien  «nd  how  vecet'rer  mar  be  appointed* 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  ludgjnent  debtor. 
At  least  two  days'  notice  of  the  application  for  tne  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
anlesa  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  i  298. 

i  2406.  Notice  to  other  creditors. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  i  298. 

I  2460.  Only  one  receiver  to  be  appointed.  Former  re» 
eelveralitp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.     Where  a  receiver   thereof  lias  already   been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.     Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 
Id.,  part  of  I  298.     See  Bulee  84  and  85. 
I  246T.  Order  to  be  flled  and  recorded. 
An  order  appointing  a   receiver,   or   extending  a   receivership, 
must  be  filed  in  the  office  of  the  clerk  of  the  county,  wherein 
the  pudgment-roll   in  the  action   is  filed;   or,  if  the  special  pro- 
ceeding  is    founded    upon   an    execution    issued   out   of   a   court, 
other  than   that   in   which   the  judgment    was   rendered,   in   the 
ofBce  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 
Co  Proc.,  part  of  |  298.  ^^  t 
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I  2468.  IVhen  property  la  vested  In  recelTer. 

The  property  of  the  judgment  debtor  is  vested  In  a  receirer, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject   to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  ia  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

Id.,    I   298. 

f  2400.  Ho^v  reeeiver'a  title  to  peraoiuil  property  ex- 
tended by  relation. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  proscribed  in  the  last  section,  it  also  extends  back 
by  relatiim,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and 
bring  him  l>efore  the  judge,  has  been  served,  before  the  appoint- 
ment of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor,  at  the  time  of  the  service  of  the 
order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made  re<iujr- 
ing  a  person  to  attend  ai.d  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  aiiplication  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  Rc>rvice. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

,5.  [Added,  1892]  Jso  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  <re«litor  may  apply  to  the  court  or  judge  that 
apx>ointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  an- 
other person  in  his  place,  upon  such  notice  to  the  persons  Inter- 
este<l  as  the  court  or  judge  may  direct. 

But  this  section  does  not  aflfect  tlie  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice, 

S  2470.  Connty  elerk  to  record  ordem,  etc.|  penalty  for 
neflrlect. 

Each  county  clerk  must  kec)  ?n  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  **  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre- 
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scribed  in  section  2467  or  section  2468  of  this  act,  must  imme- 
diatelj  note  thereupon  the  time  of  filing  it,  and.  as  soon  as 
practicable,  must  record  it,  tu  the  booic  so  kept  by  him.  Ue 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  compw  with  any  provision  of  this  section,  a  county 
clert  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 

Co.  Proc..  I  298.     Bee  H  1247  and  1248,  ante. 

S  2471.  [Am'd,  1918,  1015.1  Receiver  and  lila  accounts  are 
■mbjeet  to  tlie  control  of  tlie  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued,  except  where  a  receiver  is  appointed  by  the  city  court 
of  the  city  of  Isew  York  or  by  a  county  court,  or  a  Justice  of 
said  courts,  he  is  subject  to  tho  direction  and  control  or  the  said 
court  or  justice.  Where  an  order  has  been  made,  extending  a 
receivership  to  a  special  proceeding  founded  upon  a  subscciuent 
judgment,  the  control  over,  and  direction  of,  the  receiver,  with 
respect  to  that  judgment,  remain  in  the  court  or  justice  to  w^hose 
control  and  direction  he  was  originally  subject.  lie  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  paid  out. 
An  interested  party  may  appear  by  serving  upon  the  receiver  and 
filing  in  the  court  a  written  notice.     •* 

The  receiver  may  file  his  account  and  thereupon  move  for 
either  an  intermediate  or  final  judicial  settlement  thereof.  Should 
the  receiver  fail  to  file  an  account  and  apply  for  the  above  relief 
within  a  reasonable  time,  an  interested  party  may  apply  for  an 
order  directed  to  the  receiver.  The  hccount  must  contain  a  full 
and  true  statement  as  to  all  property  and  the  disposition  thereof. 
It  must  be  verified  to  the  effect,  that  it  is  trtie  to  the  knowledge 
of  the  receiver,  except  aa  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  that  the  sources  of  his  information  and 
grounds  of  his  belief  are  as  therein  set  forth,  and  he  knows  of 
no  error  or  omission  to  the  prejudice  of  the  judgment  debtor, 
crwlitor,  surety,  or  other  person  interested.  All  vouchers  must 
be  numbered  and  classified  and  a  summary  of  the  totals,  together 
v/!th  the  total  paj'Uient  made  or  due  to  each  person,  shall  be 
made  part  of  and  accompany  the  account.  The  court  may  direct 
the  receiver  to  attend  and  be  examined  under  oath  as  to  the 
account,  the  discharge  of  his  duties,  or  any  other  matter  relating 
to  the  administration  thereof.  He  may  be  allowed  without  a 
v:mcher.  any  proper  item  of  expenditure  for  postage,  affidavit  or 
acknowledgments,  or  other  item,  not  exceedmg  five  dollars,  for 
which  a  voucher  is  not  customarily  given  or  obtainable,  upon 
specifying  in  his  account  when,  to  whom  and  for  what  the  pay- 
ment was  made;  but  all  the  items  so  allowed  shall  not  exceed  one 
hundred  dollars.  An  interested  party  may  contest  the  account 
after  appearing  by  filing  written  objections  thereto  and  serving 
a  copy  thereof  upon  the  receiver  or  his  attorney  either  before  9r 
after  service  upon  him  of  a  written  notice  of  the  filing  of  said 
account.  The  time  within  which  to  contest  the  account  may  be 
limited  by  the  court.  The  contest  shall  be  confined  to  the  items 
or  matters  thus  objected  to.  A  settlement  of  the  account  may  be 
ordered  subject  to  said  objections.  The  court  may  allow  or 
disallow  any  item  of  the  account  and  decree  either  an  inter- 
mediate or  final  settlement,  conclusive  upon  all  parties,  appearing 
therein  or  w^ho  have  been   served   with  notice  of  filing  of  said 

Am'd  by  L.  1913,  ch.  480;  U  1015,  chs.  255,  634,  In  Dt^@t  ^sM.OPgi^. 
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Prbooodingg  to  oompel  the   delivery    of  books  to  »  pUbtla 

officer. 

flee.  MTlt.  DeUverj  of  books  ADd  paiwn,  how  enforeod. 

I  2471a.    [Repealed   by    L.    1909,    ch.    51.      See   ConsoUdated 
Laws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  therein. 

Title  I^^The  Sarroffafe  and  Acttnff  Snrroarate,  and  Tbelr 
Ponvera  and  Duties.  Tlie  Snrroarate'a  Courts 
Its  Ofllcera  and  Tlielr  Powem  and  Duties)  tbe 
Snrrosmte's    Court    and   Its   General   Jnrlsdto- 

tiOB. 

n^-i  Special  Proceedinipil  Fleadlnipi.  Proeess  and 
its  Service!  Appearance |  Trial  by  Court  or 
Jnrri  Taktnff  and  Preaervlnar  Teatlmonyi 
Orders  and  Deerees,  Their  BITeet  and  En- 
forcement, fjcttersy  Tlielr  Requisites,  Bffect» 
Issue  and  Revocation.  Bonds  and  Undertak- 
inssy  Their  Requisites,  Approval,  Prosecution 
and  Discharge.  Sureties,  Their  Rights  and 
Obllffatlons. 

I1I«<»  Granting  lictters  of  Administration.  Probat* 
turn  *B<ft  Construing  IVIUs.  Issuing  liCtters 
Testamentary,  and  Ancillary  l^etters  Testa- 
mentary and  of  Administration.  Appoint- 
ment and  (iualUleatlon  of  TestanRcntary  Trus- 
tee. Appointment  and  i^uallflcatloa  of  Gen- 
eral, Ancillary  and  Testamentary  Guardians, 
and  Guardian  by  Deed.  Annual  Accounts  by 
such  Guardians, 
llla—  Pnnds  of  Bstates  to  Be  Kept  Separate.  (Added 
by  li.  1816,  ch.  688.> 

IV.— Ascertalmluff  Assets  and  Debts.  Payment  off 
Debts  and  I«e«aeies.  Powers  and  Duties  of 
Bxecutors  and  Administrators.  Mort^as^, 
l«ase  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Bxpenses,  Bxpenses  of  Ad- 
ministration, and  to  Satisfy  Chargres  Thereon, 
and  for  Diatributioa. 

v.— Aecountluff  and  Judicial  Settlement.  Effect 
and  Contents  of  Decree  on  Judicial  Settle- 
ment. Costs,  their  Amount,  Allowance  and 
Payment.  Fees  of  Appraisers,  Referees, 
Jurors  and  IVitnesses.  Commissions  and 
Alloii^ances.  Appeals,  how  and  to  ^what  Court 
Taken  I  Undertaklnars  and  Stay  of  execution. 
Probate  of  Heirship.  Dellnltions  and  Ap- 
plication  of  Other  Sections. 


TITUB  I. 

The  siiiTog»t«  and  acting  snrrogate,  and  their  powers  and 
dntiee.  The  surrogate's  courts  its  officers  and  their  powers 
and  dnttes;  the  surrogate's  court  and  its  general  jurisdiction. 

Article    I.  Tbe    surrogate    and    acting   surrogate;    tlielr    powers    and    duties; 
when  disqualified  and  how  office  filled. 
II.  The  ofllcers  of  the  surrogate's  court;   their  appointment,  powers, 
duties,    salaries  and   feoM. 
JXL  TiM  inrrofate's  court  and  Us  general  JartJ>^etio%^  QqOqIc 
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ARTICLE  FIRST. 

The  surrogate  and  acting  surrogate;   their  powers  and  duticB; 
when  disqualified  and  how  office  filled. 

Section  2472.  Surrogate   and   acting  sarroirato;    their   ufficlal   designatlona. 

2473.  St'iil  of  the  surrogate  and  Murrtigate'n  court. 

2474.  8urr«»gato,    when    not    to    be   couui«el. 
2479.  Surrogate   liable  for  clerk's   acta. 

2476.  Surrogate,    when    diKquallQed. 

2477.  Dlxquulifloatlon ;  when  ubjivtlon  must  be  taken. 
247A.  Vacancy  or  discabllity:  who  to  act  as  surrogate. 
2470.  If   surrogate   dl^qualifled,    who   to  act, 

24S0.  Idem,    In    New    York    county. 

2481.  Proof  of  authority. 

24K2.   idem ;    when  and   how  made. 

2483.   Uow  authority  superseded. 

24H4.  TemiKirary  tturrugute;    when  board  ot  auperTlsors  may   appoint. 

2485.  CompenNatlou  of  ticrson  acting  as  surrogate  In  case  uf  racancj. 

disability  or  dimiualillcaauu. 

2486.  Books  to  be  kept  by  surrogate. 

2487.  Books  to  be  lndex(>d;  notation  oq  margin  as  to  certain  decrees. 

2488.  PaiM^rs  and  boukH   to  he  pn>senred  and   bonds  flUnl. 

2488.  What   [lapers    to  be   transmitted   to  secretary   of  state  or  state 

comptroller ;    exiKMittes    thereof. 
2490.  Incidental  iwwers  of  the  surrogate. 

f  2472.  [AmM,  1014.1  Sarroffate  and  actitt0  siirroffatei 
tbelr  olOcfal  deslffnatiouM. 

Where  the  county  judffe  in  also  surrogate,  he  may  be  desi^- 
natod,  in  any  paper  or  proceeding  relating  to  the  oUice  of  surro- 
gate, as  the  surrogate  of  the  county,  without  any  additiun  re- 
ferring to  his  office  as  county  judge.  A  local  officer  elected,  as 
prescribed  iu  the  constitution,  to  discharge  the  duties  uf  surro- 
gate, or  of  county  judge  and  surrogate,  is  designated  in  this 
act,  and,  when  acting  as  surrogate,  may  be  designated  as  the 
**  special  Kurrogate "  of  his  county.  Where  an  officer,  other 
than  the  surrogate,  or  special  surrogate,  acts  as  mirrogat>p  in  a 
cnsc  proscribed  by  Inw,  he  must  be  designated  by  his  official 
title  with  the  addition  of  the  words,  **  and  acting  surrogate.'* 

l^trmor  j^  2483,   amended,    and   renambrred  by  L.    1914,   cb.  443,   In  effect 

Se»)U  1,  n»i4. 
Original  iiource.— L.    1853.    cb.   04$. 

I  2473.  f  Am'd,  lOOO,  1014,]  Seal  of  th«  anrroffate  and  avr* 
roffate*»  court* 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
and  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already  been  done;  and  must  remain  of  record. 

Former  |  2507.  as  amendisl  by  L.  1000.  ch.  05,  amended  and  rranmbercd 
by   L.    1014.    rh.   443.    In  effect  Sept.    1,    1014. 

Original  Source.—  R.  S.,  pt.  3,  cb.  2,   tit.   1,   ||  8.   4.  and  0. 

9  2474.  (Ani*d,  1803,  1014.]  Snrromate,  ^hcn  aot  to  be 
coannel. 

A  surrogate  shall  not  Ik*  counsel,  solicitor  or  attorney  in  a  clrll 
action  or  special  proceeding  for  or  against  any  executor,  ad- 
ministrator,    temporary     administrator,     testamentary     tmntee. 
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guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he 
could  have  any  jurisdiction  by  law, 

Formcn*  f  2495,  as  amended  by  L.  1898.  ch.  686,  amended  and  renumbered 
br    L.    1914.    cb.   443.    In  effect   Sept.    1,    1914. 

Original  Source.— R.   S..    pC.   3,   cb.  2.   tit.   1,    |    13. 

S  247S.  [Am'd»  1907,  1914.]  '  Sarrograte  liable  for  clerk's 
aetii. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

FormtT  I  2511,  as  amemlwl  bv  L.  1007,  oh.  209,  amendetl  and  renumbered 
by    L.    1914.    ch.   443,    in   effect   Sept.    1.    1914. 

Original  Source. —  Former  f  2510,.  which  waa  derived  from  L.  1857,  ch.  789, 
«  6. 

f  2476.    [Am'dy  1014.]      Surrogate,  when  disanalliled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting^  upon  an  application  for 
probate  of  a  will,  where  lie  is  a  subscribing  witness,  or  is  neces- 
sarily examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  is  improper  for  him  to  act. 

Former  f  2496.  amended  and  renumbered  by  L.  1914.  cb.  443,  in  effect 
Sept.    1.    1914. 

Original  8.>iirw.— R.  fl..  pt.  2.  eh.  6.  tit.  2,  8  48;  h.  1847.  ch.  470,  f  32, 
in  part;  I..   1871,  cb.  859,   |  8,  in  part. 

f  2477.  [Am*d,  1014.]  Diiiqnalllleatloni  when  objection 
maiit  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a* 
disqualification,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  is  not  framed,  at  or  before  the  sub- 
mission of  the  matter  or  question  to  the  surrogate. 

Former  §  2497,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
Sept.   1.    11U4. 

Orl^nal  Source. —  B.  S..  pt.  3,  ch.  3.  tit.  1,  f  14,  as  added  b7  L.  1844, 
ch.   300,    i   6. 

9  2478.  [Am^d,  1803,  1014.]  Vacaner  or  disabUltyi  who  to 
set  as  anrroffate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness. 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
special  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency:  the  duties  of  his  office 
must  be  discharged,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 

2''  •^^  D  g  tized  by  GoOglC 


H  2479-SO  SURROGATES*  COURTS.  c.  18,t.l,a.l 

3.  If  there  is  no  ripeeial  county  jiid^e,  or  he  is  in  like  maniwf 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judge. 
.    4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  oflScer  is  entitled  to  act  as  prescribed  in  this 
section,  proof  of  his  authority  Xo  act  as  prescribed  in  section 
24S1  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order,  transfer  such  eases 
to  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereof,  held  in  such  county,  which  order  shall  be  recorded  in 
the  surrogate's  office.  A  certified  copy  of  such  order»  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  coo- 
clusive  evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  decrees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court 
of  such  county. 

Former  |  2484,  as  amended  by  L.  1898,  cfa.  686,  amended  and  reonmbcfed 
by  L.    1014.    cb.   443,    In   effect   Sept.  1.    1914. 

Original  Source.—  R.  S..  pt.  2,  cb.  6,  Ut.  2,  SS  40-54 ;  L.  1847,  ch.  470, 
f  82;  L.  1871,  cb.  859,  |  8. 

«  2470.  [Am'd,  1898,  1914.]  If  anrrosate  41aqnalifled,  who 
to  act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
•  matter,  his  powers  with  respect  to  that  matter,  or  if  he  be  tem- 

Eorarily  absent,  his  powers  with  respect  to  all  matters,  shall 
e  discharged  by  the  several  officers  designated  in  the  last  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  officer 
qualified  to  act  therein,  the  surrogate  may  file  In  his  office  a 
certificate,  stating  that  fact;  specifying  the  reason  why  he  is 
disqualrfied  or  precluded;  and  designating  the  surrogate  of  aay 
county,  other  than  New  York,  to  act  in  his  place  in  the  pa^ 
ticular  matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absenoe  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same  in  either  county. 

Former  |  2485.  as  aineml4*d  by  L.  1893.  ch.  686,  amended  and  renumbered 
by  L.   1914,   ch.   443,  in  effect  Sept.    1,   1014. 

Original   Source.— L.    1877,    ch.    285;   L.    1879,    ch.    311. 

f  2480.  [Am'd,  1898,  1895,  1914.]  Idem*  In  New  York 
eonntr* 

In  the  county  of  New  York  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  foUows^^  . 
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1.  Where  the  stirrogate  fs  precluded  or  disqualified  from  acting 
with  respect  to  a  particular  matter,  it  must  exercise  all  the  powers 
and  Jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction '  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be.  1^ 

Former  |   2486,   as  amended  hj  h.   1893,   ch.   686  and  L.    1895,   ch.  946. 
amended  and  renumbered  by  L.   1914,  cb.  44S,  in  effect  Sept.  1,   1914. 
Original  Sooice.—  Practically  new. 

f  d481.  [Am>d,  1895,  1014.]     Proof  of  AVtliority. 

The  authority  of  another  officer,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting 
.  in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 

certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  ^erk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
ness, or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  may  be,  to  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  county. 

Fomier  |  2487,  aa  amended  by  L.  1895,  cb.  946,  amended  and  renumbered 
by  !#.   1914,  eta.  44S,  In  effect  Sept.   1,  1914. 
Original  Source. —  See  refecencea  cited  In  note  to  |  2478,   ante. 

I  2483.   [An&'d,  1914.]      laem,  when  and  hovr  made. 

An  order  may  be  made  as  prescribed  in  subdivision  second 
of  the  last  section  upon  or  without  notice,  as  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate.  It  may,  in  the  discretion  of  the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
general,  if  directed  by  the  governor  must,  or  the  district  attomoir 
upon  his  own  motion  may,  apply,  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county 
must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.  Where  the  surrogate  is  sick,  the  granting  of  an  order 
rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

Fanner  |   2488,   amended  and  renumbered  by  U   1914,   cb.   443,  in  effect 
Sept.  1,  1914. 
Original  Source.— See  referencvn  cited  in  note  to  i  247S»  aatck        j 
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f  2483.   [Am'dy    1914.]    How    authority    snperaeded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  ol 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  as  prescribed  in 
section  2484  of  this  chapter  for  any  cause  except  a  Tacaney  in 
the  office  of  surrogate,  it  may  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virtue  thereof,  by  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made, 
or  that  the  cause  of  making  it  has  become  inoperative.  Such 
an  order  or  appointment,  made  upon  the  ground  that  the  S1l^ 
rogate's  office  is  vacant,  is  superseded  without  any  formal  rero- 
cation,  by  the  filling  of  the  vacancy.  After  the  order  of  appoint- 
ment is  revoked,  or  the  vacancy  is  filled,  as  the  case  may  be,  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  same  manner  and  with  like 
effect  as  where  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Former  f   24S8,   amended   and   renumbered  by  L.   1014,   ch.  443,  In  effect 
Sept.    1.    1914. 
Original   Sonrce. —  See  references  cited  in  note  to  f  2478,   ante. 

8  2484.  [Am'dy  1803,  1914.]  Temporary  •nrro«ate)  wheB 
board  of  iiaiier^'laora  ^may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled 
by  reason  of  sickness,  and  there  Is  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  supervisors,  or  in  the 
counties  embraced  within  the  city  of  New  York;  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act 
as  surrogate  until  the  surrogate's  disability  ceases,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  appointed. 
A  person  so  appointed  must,  before  entering  on  the  execution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  give  an 
official  bond  as  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 

'  Former  |  2402,  as  amended  by  L.   1893,      ch.   686,   amended  and  rdobi* 
bered  by  L.  1B14,  ch.  443,   In  effect  Sept   1,   1914. 
OrlKlnal  Soorce.— Substitate  for  B.   8.,  pt.  2,  ch.  6,   tit.  2.   |  54. 

%  2485.  [Am'd,  1914.]  Compensation  of  person  actlay  mm 
aurroarate  in  caae  of  vacancy^  disability  or  dl«analli> 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as  pre- 
scribed in  this  title  must  be  paid,  for  the  time  during  which 
he  so  acts,  a  compensation  equal  pro  rata  to  the  salary  of  the 
surrogate;  or,  in  a  county  where  the  county  judge  is  also  surro- 
gate, to  the  salary  of  the  county  judge.  The  amount  of  his 
compensation  must  be  audited  and  paid  in  like  manner  as  the 
salary  of  the  surrogate,  or  of  the  county  judge,  as  the  case  mar 
be.  Where  an  officer  of  the  county  performs  the  duties  of  the 
surrogate  with  respect  to  a  parlicular  matter  wherein  the  am- 
rogate  is  disqualified  or  precluded  from  acting,  the  supervisors 
of  the  county,  or  board  of  aldermen,  must  allow  him  a  compensa- 
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tion  eqaal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
and  oolledted  in  iho  same  manner. 

Fin>m«'   i   2408,    amended  and   renumbered  hj  L.   1914,   cb.  443,   In  effect 
Sept.     1,    1914. 
Original  Source.— Sobstltnte  for  L.   1871,   cb.   859,    |  8. 

§  2486.   [Am'd,  11^14.]     Book*  to  be  kept  by  siirroffat*. 

Bach  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length, 
every  will  required  by  law  to  be  recorded  in  his  office  and  the 
decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  testamentary,  letters  of  adminis- 
tration and  letters  of  guardianship,  in  which  must  be  recorded 
all  such  letters  issued  out  of  his  court 

3;  A  record-book  in  which  must  be  recorded  every  decree 
whereby  the  account  of  an  executor,  administrator,  testamentary 
trusty,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree  made  there- 
upon; with-  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A*  hook  containing  a  minute  or  record  of  every  decree  or 
order,  the  record  of  which  is  not  required  by  thii-  section  to  be 
kept  elsewhere;  together  with  a  menioraiidum  of  each  execution 
issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

o.  A  book  in  which  must  be  recorded,  upon  the  application 
of  any  person,  all  instruments  acknowledged,  or  proved,  and 
dnljjr  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8.  A  book  in  which  all  bonds  and  undertakings  filed  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
books  must  be  open  at  all  reasonable  times  to  the  inspection  of 
any  person. 

Fonner  f  2496,  nmanded  and  remmdiered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1914. 

Original  Sonrce.— R.  8.,  pt.  3,  cb.  2,  tit  1,  $7;  Pt  2,  cb.  6,  tit.  4, 
S  eo;  tit  2,  9  67,  and  L.  1837,  ch.  460,  {{  2,  8. 

9  84RT.  [Am'd»  1914.]  Books  to  be  Imdexedi  notation  on 
mnrvln  aa   to  certain   decree*. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section 
must  be  attached  an  alphabetical  index  referring  to  the  page  of 
the  book  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  de- 
cree or  judgment  affecting  a  will,  its  probate  or  construction, 
or  revoking  or  otherwi.se  affecting  letters  testamentary,  letters 
of  administration,  or  letters  of  guardiauship,  or  suspending  or 
removing  a  testamentary  trustee,  or  modifying  or  otherwise 
affecting  any  other  decree,  must  t>e  plainly  noted  at  the  end  or 
in  the  margin  of  the  record  of  the  will,  letters,  or  original  decree, 
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with   a   reference  to  the  book  and  page  where  the  snbseqneiit       I 
decree  is  recorded.  j 

Former  f  2490,   amended  and  renambered  br  U   1914,  ch.   443.   la  effect       i 
Sept.   1.  1014.  I 

OriKlnal  Source.—  R.  B.,  pt.  2.  cb.  6i  tit.  2.  f  67;  tit.  3,  9  00;  -pt.  3, 
ch.  2,  tit.   1,   I  7,  and  U  1837,   ch.  400,   ||  2  and  3. 

9  S488.  [Am*d,  18M,  1M4.]  P»»«rs  an4  book*  to  be  yre- 
•erved  and  bond*  llled. 

The  surrogate  must  carefully  file  and  preserve  In  his  office  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relating  to  any  proceeding  in  his  court  and  deliver  to  his 
successor  all  the  papers  and  books  kept  by  him,  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two 
years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented  by  them. 


Former  |  2500,  as  amended  by  L.  1803,  ch.  686,  amended  and 

by  L.   1914.   ch.   443,   in  effect  Sept.  1,    1014. 

Original  Source.—  R.  8.,  pt.  3,  cb.  2,  tit.  1,  I  8;  pt  2.  ch.  6,  tit.  4.  |  18^ 
last  clause. 

I  2489  [Am'd»  1914.]  IVbat  papers  to  be  transmitted  to 
•ecretarjr  of  vtate  or  state  comptroUeri  expenses  tbercof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who 
was  not  a  resident  of  the  state  at  the  time  of  his  death,  or  grants 
original  or  ancillary  letters  testamentary  upon  such  a  will,  or 
original  or  ancillary  letters  of  administration  upon  the  estate  of 
such  a  person,  must,  within  ten  days  thereafter,  transmit  to  the 
secretary  of  state,  to  be  filed  in  bis  office,  a  certified  copy  of  the 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of 
administration  to  a  county  treasurer,  transmit  to  the  state  comih 
troUer  a  certified  copy  of  such  letters. 

Former  f  2503,  amended  and  renumbered  bj  L.  1914,  ch«  443,  In  effect 
Sept.   1.   1U14. 

OMfinal  Source.— B.   8.,   pt.  2,   ch.  6.  tit.   3,   {  00. 

f  8490.  [Ani'd>  1909»  1914.]  Ineidental  powers  of  tbe  snr* 
roffate. 

A  surrogate,  in  or  out  of  conrt,  as  the  case  requires,  has  power: 

1.  To  issue  citations  and  other  process  authorized  by  law  to 
parties,  iu  any  matter  within  the  jurisdiction  of  his  court;  and, 
in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceed- 
ing in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified*  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental 
citation,  or  require  the  petitioner  to  give  an  additional  notice,  at 
may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring 
the  attendance  of  a  witness,  or  of  a  person,  residing  or  being  in 
any  part  of  the  state,  for  examination  as  to  any  matter  or  sub- 
ject about  which  it  is  necessary  or  proper  for  the  surrogate  to 
inquire  in  order  that  he  may  properly  perform  any  duty  imposed 
upon  him  by  law;  or  a  subpoena  duces  tecum  requiring  sach 
attend  since  and  the  prod  action  of  a  book  or  paper  material  to 
Hn  inquiry  pending  in  the  court. 
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4.  To  enjoin  by  order,  an  executor,  administrator,  testa- 
mentary trustee  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  his  court:  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  bv  this 
subdivision  must  be  exercised  only  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8i  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  or  papers  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognisance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  deeds  and  all  other 
Instruments  in  writing,  and  certify  the  same  with  the  same  force 
and  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force 
and  effect  as  if  taken  in  his  county. 

Former  |  2481,  as  amended  by  L.  1009,  cb.  65,  amended  and  renum- 
bered by  U  1914,  cb.  443,  in  effect  Seut.  1.  1014. 

Orlirlnal  Source.— R.  S.,  pt.  3.  cb.  2.  tit.  1.  if  6,  11;  L.  1837.  cb.  460. 
f  9,  ic  part,  and  |  61;  L.  1870,  cb.  74,  |  2;  L.  1871,  cb.  424,  I  2;  L.  1874| 
Gil.  9.  Snbd.  12  derived  from  L.  1884.  cb.  300,  {  1,  ae  amended  by  L.  1900, 
ch.  610,   I  1. 
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ARTICLE    SECOND. 

The  officers  of  the  surrogate's  court;  their  appointment,  powers, 
duties,  salaries  and  fees. 

Section  2491.  Clerk    and    deputy    clerk    of    surrogate's    court,    and    clerks   In 
surrogate's   office;    appointment;    salary. 

2402.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensatioa 

of  clerks  and  officers. 

2403.  Appointment   of   court   officers   and   attendaotii. 

2494.  Interpreters   In  surrogate's   court  of   Kings  county. 

2495.  Stenographer  for  surrogate's  courts  in  New  Yori^   Kings,  Erie, 

Wt>8tehe8ter  and  Queens  counties. 

2496.  Id. ;  In  other  counties. 

2497.  Duty  of  stenographer. 

2498.  How   minutes  of   testimony  authenticated  and   bomid. 

2499.  Fees   for  copying  or   recording  papers. 

2500.  Fe(>s  of  stenographer  acting  or  taking  testimony  in  sorrogate's 

court. 

2501.  Expenses  of  surrogate  or  clerk. 

2502.  Clerk  of  surrogate's  court;   deputy  clerk  of  8iirrqg»te'B  court : 

their  powere. 

2503.  Clerk   to  keep  court  and   trust  fund  register. 

I  2401.  [Added,  1014.]  Clerk  and  depiitr  clerk  of  surro- 
flrate*«  court,  and  clerks  In  sarrosate's  office |  appotatmeBti 
salary. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  reyolce  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Erie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  msnj 
other  clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the 
board  of  aldermen,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  the  case  re- 
quires, must  fix  the  compensation  of  the  clerk  or  clerks  ap- 
pointed under  this  section;  and  may  authorize  them,  or  either 
of  them,  to  receive,  for  their  or  his  own  use,  any  legal  fees  pe^ 
mitted  to  be  charged  by  law.  A  surrogate  may  appoint,  and  at 
pleasure  remove,  as  many  additional  clerks  to  be  paid  by  him 
as  he  thinks  proper. 

Added  hj  L.  1914.  cb.  443,  In  effect  Sept.  1.  1814.  See  fonner  ||  1506 
and   2500. 

§  2492.  [Added,  1011,  and  Rennm.,  1014.]  Cklef  elerk 
of  Burroarate**  court  of  Klnffs  county |  compensation  of 
clerks  and  olBcera. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  years,  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  such  office  for  the  full  term  of  five  years.     Such  chief 

024 


d  by  Google 


«».  18, 1 1,  a.  2  COURT  OFFICERS.  f  §  2493-94 

clerk  shall,  before  entering  upon  the  performance  of  his  duties, 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sam  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  bis  duties  as 
ifuch  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surro- 
gate may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  clerk  and  of 
the  other  clerks  and  officers  of  the  court  and  office  of  such  surro- 
gate shall,  notwithstanding  any  other  provision  of  law,  be  fixed 
by  the  said  surrogate,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office. 

Former  J  2500a,  as  add«d  by  U  1911,  ch.  688,  renumbered  by  L.  1914. 
ch.  443,  In  effect  Sept.  1,   1914. 

I  2493.  [Added,  1914;  am'd,  1015.]  Appointment  of  court 
omeem  and  attendant*. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate. 

The  surrogates  of  Brie,  Bronx,  Queens  and  Richmond  counties 
may  severally  appoint,  and  at  pleasure  remove,  as  many  attend- 
ants, messengers  and  court  officers  in  their  courts,  to  be  paid  by 
the  county,  as  the  board  of  supervisors,  of  Brie  county  or  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
respectively,  authorize  them  so  to  appoint.  The  court  officer  or 
officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  what- 
ever services  may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  attend  his  court  and  to  per^ 
form  such  duties  in  respect  thereto  as  the  said  surrogate  may 
prescribe,  who  shall  be  paid  by  the  coupnty  treasurer  upon  the 
certificate  of  the  surrogate,  a  sum  not  to  exceed  three  dollars  per 
day  for  the  days  actually  spent  by  him  in  attendance  upon  a  ses- 
sion of  the  surrogate's  court.  Such  officers  shall  also  have  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  courts  of 
record. 

Added  by  L.  1914,  ch.  448;  am*d  by  L.  1915,  ch.  546,  In  effect  Sept. 
1,  191& 

I  24IM.  (Added.  lOOO;  am>d,  1914.]  Interpreters  in  iinrro- 
safe's  covrt  of  aSSugu  connty. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint 
and  may  at  pleasure  remove  an  interpreter  to  be  attached  to 
the  surrogates  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments, and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  office  in  w^hich  there  shall  also  be  incorporated  language  to 
the  effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  throujrh  him  to  a  witness  and  each 
answer  thereto  in  said  courts.     The  compensation  for  the  above 
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interpreter  to  be  tnken  ont  of  the  amonnt  appropriated  for  the 
support  of  the  said  Burroicate's  court,  or  from  any  other  con- 
tingent city  fund. 

Formor    |    251 3-a,    as    added    by    L.    1909.    ch.    65,    amended    and    reDva- 
bered  by  L.   1914.  ch.  443.  in  effect  Sept.  1,   1914. 
Original  Source.— Code  Civ.   Pro.,   |  800. 

S  2496.  [Added,  1014.]  Stenosrapher  for  ■arro«ate's 
ooorta  In  Xeir  York,  Klnsa,  Erie,  Albany*  'Westcl&ester  and 
Haeens  conntles. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings, 
Queens,  Erie,  Albany  and  Westchester  must  appoint,  and  may, 
for  oaufte,  remove,  a  stenographer  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
shall  receive  a  salary  fixed  by  law,  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Erie,  Albany,  Westchester  and  Queens  the 
salary  of  said  stenographer  shall  be  fixed  by  the  board  of  super- 
YTsors,  or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  payment  of  such  salary  shall  be  provided  for  by 
buch  board  in  the  same  manner  us  other  county  salaries  are  paid. 
Added  by  L.  1914,  cb.  443,  In  effect  September  1,  1914.    See  former  |  2512. 

J  240O.  (Am*d,  1893,  1890,  1902,  1903,  1904,  1905,  1900, 
1909,  1910,  1914,  1915.]     Idem.     In  otber  eoaaties. 

The  surrogate  of  each  county,  except  New  York,  Kings.  Bronx, 
Albany,  Westchester,  Hamilton,  Queens,  Richmond,  and  E^rie  may, 
in  his  discretion,  appoint,  and  at  pleasure  remove,  a  stenographer 
for  his  court,  who,  except  in  Sullivan  county,  shall  receive  a 
salary  to  be  fixed  by  such  surrogate,  not  exceeding  in  counties 
having  a  population  less  than  thirty  thousand,  eight  hundred  dol- 
lars per  annum;  in  counties  having  a  population  of  thirty  thou- 
sand and  not  more  than  fifty  thousand,  not  exceeding  one 
thousand  dollars  i>er  annum,  and  in  counties  hnviLg  a  population 
exceeding  fifty  thousand,  not  exceeding  twelve  hundred  dollars 
per  annum,  except  that  in  counties  in  which  are  located  cities  of 
the  second  class,  or  in  counties  in  which  are  located  three  cities 
of  the  third  class,  such  salary  shall  not  exceed  eighteen  hundred 
dollars  per  annum;  and  in  any  county  wholly  containing  a  city 
of  the  first  class,  such  salaries  shall  not  exceed  two  thousand 
dollars  per  annum.  The  population  of  the  several  counties  shall 
be  determined  by  the  last  preceding  census.  If  a  regular  steno- 
grapher is  appointed  in  Sullivan  county,  his  salary  shall  be 
five  hundred  dollars  per  annum.  The  board  of  supervisors  shall 
provide  fur  the  payment  of  such  salary  in  the  same  manner  as 
other  county  salaries  are  paid.  When  not  actnalb'  engaged 
in  the  discharge  of  his  duties  as  stenographer,  he  shall  per- 
form  such  clerical  duties  in  connection  with  the  surrogate's  court 
as  the  surrogate  directs.  In  counties  wherein  the  surrogate  is 
also  county  judge,  the  stenographer  so  appointed  shall  be  the 
stenographer  of  the  county  court,  and  shall  perform  the  dnties 
pertaining  to  a  stenographer  of  the  county  court  without  ad- 
ditional compensation.  In  counties  where,  for  any  cause,  a  regu- 
lar stenographer  for  his  court  has  not  been  appointed,  as  provided 
by  this  section,  the  stirrogatc  may,  in  individual  proceedings  re- 
quiring the  services  of  a  stenographer.  api)oint  a  stenographer 
who  snail  be  paid  a  reasonable  compensation,  certified  by   the 
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surrogate  in  every  eaae  io  which  he  takes  notes  of  testimony,  from 
the  estate  or  matter  in  which  such  services  are  renderetl. 

When  the  regular  stenographer  appointed  under  this  or  the 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  act  for 
other  good  cause,  the  surrogate  may  designate  a  stenographer  to 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a 
reaBonable  compensation  certified  by   the  surrogate. 

Former  |  2513,  as  amended  by  L.  1893,  ch.  686,  L.  1896,  ch«  248.  L.  1902. 
cb.  266.  U  1903,  ch.  470.  L.  1904,  ch.  69,  L.  1905,  ch.  670,  L.  1906. 
cb.  226.  L.  1909.  ch.  270.  L.  1910.  ch.  706,  amended  and  renumbered  by 
I*   1»1*.    cb.   448;  am'd  by  U    1915,   ch.   221,   In  effect   Apr.   5.    1915. 

Original  Sooree. —  The  first  two  senteneea  are  from  L,  1871,  ch,  874,  ||  1,  2. 

I  24»7.   [Am'd,   1014.]      T^uty  of  atenoarrapher. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings, in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him,  from  his  notes  when  required  by  the  surrogate; 
and  the  minutes  thereof  as  so  written  out.  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be 
so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former   J   25il,    amended  and  renumbered  by  L.    1914,   ch.   443,   In   effect 
Sept.   1.    1914. 
Original  Sonrce.— L.   1871,   ch.  874,   {  1,  In  part;  Oode  of  Proc.   |  266. 

I  S498.  [Am'd,  1881,  1014.]  How  miniitea  of  testtmonr 
Authcnttcated  and  bovnd. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  ueing  filed,  be  authenticated  by 
the  signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect 
that   they   are  correct. 

The  minutes  of  testimony  written  out  by  the  W:enographer  must 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed  *'  Stenographic  minutes,"  and  numbered 
consecutively. 

Former  ||  2342  and  2543,  the  first  as  amended  by  L.  i881.  ch.  535, 
amended  and  renumbered  by  L.   1914,   cb.   443,   In  effect  Sept.   1,    1914. 

Original  fknirce.— L.  Ifl77,  ch.  206^  ||  1,  8,  in  part.  Md  part  of  |  2; 
Code  ot  Pn>c.,  I  256. 

f  2499.   [Added,    1914.]    Fees    for    copying    or    recordJus 

PA9CPS. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the 
use  of  the  county  the  following  fees,  except  that  where  the  board 
of  supervisors  or  board  of  aldermen  have  allowed  him  to  receive 
fees  for  his  own  use  the  same  may  be  received  and  retained  by 
said  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the 
county  clerk's  office,  fifty  cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any 
matter,  six  cents  per  folio. 
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3.  For  recording  agreements  settling  estates  or  accounts,  re- 
leases, aasigrnments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fund;  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-fire 
cents. 

5.  For  maldng  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  in  such  office,  ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a 
record  or  paper  on  file,  twenty-fire  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  re<'ording  the  official  bond  or  undertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ten  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  compensation  for  his 
services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  keep  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1014.     See  former  I  2S01. 

$  2500.  [Added,  1914.]  Feen  of  utenoffraplier  aetlns  or 
taklns  testlniony  In  sarroKute's  court. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  2496 
and  241)7  of  this  act,  may  charge  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  cony  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate  s  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.  1914.  cb.  443,  In  effect  Sept.  1,  1914. 

i  2601.     (Addedf  1914.1    Ezpensea  of  avrrovate  or  derlc. 

Where,  upon  the  apnlication  of  any  party,  the  surrograte,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sur- 
rogate's office,  or  the  court  room  where  surrogate's  court  Is  regu- 
larly held,  in  order  to  take  testimony,  he  shall  be  paid  by  sacfa 
party  his  actual  and  necessary  expenses. 

Added  by   L.   1914.  ch.  443,  in  effect  Sept.  1.   1914. 

I  2602.  [Am'd,  1892,  1894,  1900,  1998,  1995,  1906,  1907, 
190ft,  1999,  1918,  1914,  191  S.l  Cleric  of  iivrrosmte'a  oo«rt| 
deputy  clerk  of  snrrosate'a  court i  their  po^rero. 

The  clerk  and  deputy  cVrk  of  the  surrogate's  court  may  sev- 
erally exercise,  concurrently  with  the  surrogate,  the  folkiwiog 
powers  of  the  surrogate: 
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1.  He  may  certify  and  sign  as  c^?rk  of  the  court,  or  as  deputy 
Herk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specified  in  subdivision  nine  of 
section  ^90  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
which  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
the  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  tne  court,  as  the  case  may  be,  and  affix  the  seal 
of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3L  He  may  certify  in  the  manner  prescribed  by  chapter  nine 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
anr  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  the  county  judge;  and  iu  au^  proceeding  of  which 
the  court  has  jurisdiction,  he  may  administer  oaths,  tako  affi- 
davits, testimony  and  depositions,  and  certifv  the  same  At  any 
place  within  the  state  of  New  lork,  with  the  same  force  and 
effect  as  if  taken  in  his  county. 

C  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  other  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  upon  him  by  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  tne  clerk  and  deputy  clerk,  or  either 
of  them,  from  exercitting  anj;  powers  specified  in  this  subdivision, 
hot  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx  and  of  Queens  one  other  clerk,  to  be  designated  by  the 
inrro^ate,  in  addition  to  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
in  oral  examination  or  cross  examination  of  the  subscribing 
iritnesses,  or  objections  to  such  probate  are  pending. 

FVmn^r  ||  2500  and  2510,  m  amended  by  L.  1803,  eh.  686,  L.  1894,  ch.  211, 
4.  190O.  cb.  651,  L.  1903.  cb.  42.  L.  1905,  ch.  615,  L.  1906,  cb.  95,  L.  1907, 
k.  200,  L.  1908,  ch.  103,  L.  1913,  oh.  439.  amended  and  renumbered  by 
4.  1914,  cb.  443,  and  amended  by  L.  1915,  cb.  61,  In  elTeot  March  11,  1915. 
Original  Source  of  |  2509. —  The  amendment  of  1893  coniiolldated  former 
f  2509  and  2511.  Former  |  2509  was  derived  from  L.  1863.  eh.  362,  f  9; 
«.  1873.  ch.  3:  L.  1874,  cb.  456;  L.  1877,  ch.  206.  I  3;  L.  1877,  ch.  274, 
f  1.  2,  3.  Former  i  2511  was  derived  from  L.  1873,  cb.  225,  last  clatiHe 
C  I  1.  Sobd.  7.  added  by  the  amendment  of  1909  was  derived  from  L.  1889, 
k.  330.  I  3,  aa  amended  by  L.  1895.  ch.  544.  f  3,  and  L.  1908.  cb.  185.  f  2. 
Original  Sonrce  of  |  2510. —  Substituted  for  former  |  2510  by  the  amend- 
wnt  of  1893.   in  conformity  with  U   1885,  cb.  367. 


80  088 


d  by  Google 


§  2603  SURROGATES'  COURTS.  c.  18, 1. 1,  a.  2 

%  2ff08.  [Added,  1014.]  Clerk  to  keep  court  and  tr««t  fnad 
rearlater. 

Whenever  there  shall  be  filed  in  the  office  of  the  ^arrogate  any 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  court  direct- 
ing the  deposit  of  nionej%  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  filing  in  the  said  surrogate's  oflSce  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court  the  clerk  of  the  sur- 
rogate's court  shall  enter  in  the  court  and  trust  fund  register,  the 
title  of  the  proceeding,  or  the  name  of  the  estate  !n  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
sons, if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

Added  by  L.   1914,   ch.  443.   Id  effect  Sept.   1,   1914. 
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ARTICLE    THIRD. 

The  8urrogai€^8  court  and  its  general  jurisdiction. 

Sec.    2S04.  Surrogate's  court;  when  to  be  open;  times  and  places  of  holding 
court. 

2505.  When  and  where  court  hold  by  county  judge;   prooeedings  where 

county  judge   Is  also  surrogate. 

2506.  Terms  of  surrogates'   courts  in   New  York  county  and  powers  of 

surrogates. 

2507.  Proceedings  in  supreme   court  regulated. 

2508.  Idem:   transfer  of  proceedings   to  surrogate's  court. 

2509.  Pruceedings,    et    cetera,    of    acting    surrogates,     where    and    bow 

recorded. 

2510.  General    jurisdiction    of    surrogate's    court. 

2511.  Jurisdiction  of  persons;  when  and  how  obtained. 

2512.  Jurisdiction  of  subject  matter;  objection   to  defect  in  record. 

2513.  Presumption  of  jurisdiction. 

2514.  Effect  of  exercise  of  Jurisdiction. 

2515.  Exclusive  jurisdiction. 

2516.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,  bow  affected  by  locality  of  debts. 

I  2504.  [Added,  1914.]  Snrroffate^n  court  |  when  to  be 
opened!  times  aind  places  of  holding  court. 

The  surrogate's  court  is  always  open  for  the  transaction  of  any 
business  within  its  powers  and  jurisdiction. 

The  sarrogate  may,  from  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  hohlin^  said  court  for  the  transaction  of 
any  bu.siness  which  may  come  before  it.  The  surrogate  may  siffn 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
g:aardianship,  and  approve  bonds  wherever  he  may  be  at  any  time. 

Added  by  L.   1914,   eh.  448.   In  efTect  Sept.   1.   1014.     Sei^  former  §  2504. 

I  2S05.  [Am'dy  1914.]  W^hen  and  where  court  held  by 
posnty  Jud^e.  Proceedluss  D%*here  county  Judse  In  also 
rarroirate. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
Also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
rouDty  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former  {   2506,   amended  and   renumbered   liy   L.    1014,   ch.   443,   in  effect 
Sept.   1.   1014. 
Original  Source.—  L.  1847.  ch.  280,   |  32,  in  part. 

I  2606.  [Am'd,  1893,  1899,  1914.]  Terms  of  nurros&te's 
courts  In  Nevr   York  county  and   poiivers  of  surrogrates. 

The  surrogates  of  the  county  of  New  York,  from  time  to 
ime  must  appoint  and  may  alter  the  times  of  holding  terms  of 
:hat  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ng  of  motions  and  other  chamber  business.  They  must  pre- 
scribe the  duration  of  such  terms,  and  assign  the  suiTogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ibility  of  a  surrogate  of  that  county  to  preside  or  attend,  the 
)tlier  surrogate  may  preside  or  attend  in  his  place.    Tw^(^("IPf5fp 
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terms  of  the  8urro«:ate's  court  iiiaj*  be  appointed  to  be  held  at 
the  same  time.  The  term  of  that  court  held  at  the  chambers 
shall  dispose  of  all  business  except  contested  probate  proceed- 
ings; all  contested  probate  proceedings  shall  be  disposed  of  at  the 
-  trial  term.  An  appointment  must  be  publi.shed  in  two  news- 
papers published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year.  All  the  powers  conferred 
by  law  upon  the  surrogate  of  the  county  of  New  York  may  be 
exercised  by  either  of  the  surrogates  of  the  said  county.  TTiere 
shall  be  published  in  the  official  law  paper  published  in  said 
county,  upon  Monday  of  ev€»ry  week,  under  the  name  of  the 
surrogate  making  the  several  appointments,  a  full  and  true  list 
of  the  names  of  all  appraisers,  transfer  tax  appraisers,  special 
guardians,  referees  and  temporary  administrators,  which  either 
surrogate  shall  have  designated  or  appointed  during  the  preced- 
ing week  together  with  the  names  of  the  proceedings  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 

FormtT  I  2R04.  an  amonded  by  L.  1A93.  ch.  0,  U  1899'.  ch.  605,  amended 
and  renumbered  by  I^   1914,   ch.  443,  lo  effect  Sept.    1,   1914. 

OriKlnul  S^mrcc.  -  The  first  sentence  was  tukiii  from  R.  8.,  pt.  8,  ch.  2, 
tit.  1,  I  12,  in  part. 

%  2IV07.  [Am'd,  1808,  1014.7  Proeeedinss  in  sapreme  co«rt 
regmlated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
the  supreme  court,  as  prescribed  in  section  2480  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  mnst  be  used,  where 
a  seal  is  necessary.  The  special  proceeding  must  be  entitled 
in  that  court;  and  the  papers  therein  must  be  filed  or  recorded, 
as  the  case  may  be,  and  issues  therein  must  be  tried,  as  in 
an  action  brought  in  that  court.  The  clerk  of  that  court  must 
sign  each  rewrd.  which  is  required  to  be  signed  by  the  surrogate 
or  the  clerk  of  the  surrogate's  court.  The  issninfr  of  a  citation 
may  be  directed,  and  any  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  judge  of  the  court. 

Former  t  2490.  ah  amende<1  by  L.  1896.  ch.  946.  amended  and  RBaan- 
bered  by   L.   1914,   ch.  44A,   in  effect  Sept.   1,  1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  In  note  to  | 
2478,    ante. 

I  2nnA.  r^ni'd,  1HOR»  1014.]  Id.;  traiisfer  of  pTO«eedlK«« 
to  sarroSAte'B  eonr(« 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court  any  matter  then  i)ending  before  it.  8nch  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  rerocation  of  the  order  of  the 
justice  of  the  supreme  court  as  prescri!)ed  In  seotiou  2483,  the 
surrogate  must  cause  entries  to  be  made  in  the  proper  1)Ook  in 
his  otlice  referring  to  all  the  papers  filed,  and  orders  entered,  or 
other  proceedings  taken  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  pa|)ers  to  be  made,  and  recorded 
or  filed  in  his  ofiice,  a  I  the  expense  of  the  county. 

Former  |  2491.  »8  n**iendef1  by  L.  1^9.*$.  ch.  046.  amended  SBd  KBOm- 
bered  by  L.  1(»14,   ch.   443.   In   effect  Sept.    1.   1914. 

Original  Koorce.  — Mnqtly  new  But  aee  re(er«nrM  Cit4|d  In  BOtft  to  I 
2478.    ante.  ^^  Dgtized  byGOOgle 
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I  aS09.  [Am'd,  1914.]  Proceedimir«»  etc.,  o<  actias  surro- 
gmteSf  i/irliere  and  ba'vv  recorded. 

\^Tiere  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  oflScer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
surrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  mnst  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the 
same  were  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
bate and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Former  |   2494,    amended   and   renambered   by  L.    1014,   ch.   443,    In   effect 
Sept.   1.   1914. 
Original  Source.—  Mostly  new.     But  tee  R.  S.,  pt.  2,  ch.   6,   Ut.  2,   |  58. 

i  2510.  [Allied,  1903,  1014.]  General  JnrUdlctloa  of  avr- 
rebate's  covrt. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  provision  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  or  between  any  pnrt> 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  proceeding,  or  is  brought  in  by  sup* 
plemental  citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  prescribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executorK,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  n  testamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
land. 

6.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

6.  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle  their  accounts. 

7.  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tive having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  of  money  or  other 
property  belonging  to  the  ward. 

^^  Digitized  by  Google 
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8.  1^0  determine  the  ralidity,  construction  or  effect  of  any  dis- 
position of  property  contained  in  any  will  prored  in  his  court, 
whenever  a  special  proceeding  is  brought  for  that  purpose,  or 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  pending  before  him,  or  whenever  any  party 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested 
thereunder,  demands  such  determination  in  such  proceeding. 

Former  |  2472.  as  amendpcl  by  L.  1903,  ch.  407,  aiiMWdod  and  rpnamVred 
by   L.    1914.    ch.   443,    in   effect  Sept.    1,    1914. 

Original  Source.— R.  8..  pt.  ;$,  ch.  2,  tit.  1.  |  1;  pt.  2,  ch.  6,  tit.  3. 
art.  3,  i  66.  as  amended  by  L.  1866,  ch.  115;  L.  1867,  ch.  782;  L.  1871. 
ch.   482;    L.    1874,   ch.    267. 

S  2S11.  [Added,  1014.]  JarlBdictton  of  persons y  ^hen  and 
bow  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have 
juriHdiction  of  the  following  described  persons: 

1.  The  petitioner. 

2.  l*artios'  who  have  been  duly  cited,  including  all  those 
described  as  being  persons  belonging  to  a  class,  or  connected  with 
the  decedent,  or  as  interested  in  the  property  or  matter  in  ques- 
tion, whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to 
be  incompetent  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  tht-  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instru- 
ment in  writing  signed,  acknowledged,  or  proved  and  duly  cer- 
tified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  personally  in  court  and  tile  written  signed  notice  of 
appearance  acknowledged,  or  proved,  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  by  attorney  whose  authority  in  writing  to  appear,  so 
signed,  acknowledged,  or  proved^  and  duly  certified,  shall  be  filed. 

Added   by   L.   1914,    ch.   443.   in   effect  Sept.    1,    1914. 

S  2512.  [Added,  1914.]  Jurisdiction  of  subject  mattert 
objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make 
a  decree  or  other  determination  by  the  existence  of  the  jurisdic- 
tional facts  prescribed  by  statute.  When  the  decree  or  other 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fact,  and  such  fact  actually  existed;  or  when  any  party 
has  failed  to  take  any  intermediate  proceeding  required  by  law 
to  be  taken,  an  objection  to  such  decree  or  determination  based 
therecm  is  available  only  upon  appeal,  and  the  surrogate's  court 
may.  in  its  discretion,  allow  such  a  defect  to  be  supplied  by 
amendment. 

Added  by  L.  1914,  ch.  443,  in  effect  SW^pt.  1.  1914.  See  former  |  2474. 
orlglnnlly  revised  from  L.  1868,  ch.  200.  {  1;  L.  1870,  ch.  350,  |  1; 
L.   1872.   ch.   92. 

S  25ia.    [Am'd,    1010,   1014.]    Presumption   of   Jnrlsdiction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  a  decree 
or  otiicr  dctoruiinntiou.  is  drawn  in  (luestion  collaterally,  the 
jurisdi(;tiuu  i^  ^rcBumptlvely,  and,  in  the  abseug^  o(  frau4  pr 
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eoUnsion,  conclosiveiy,  established,  by  an  allegation  of  the  jaris- 
dictional  facts,  contained  in  a  written  petition  or  answer,  duly 
Terified,  used  in  the  surrogate's  court.  The  fact  that  jurisdiction 
of  the  parties  was  obtained  is  presumptively  proved,  by  a  recital 
to  that  effect  in  the  decree. 

Former  i  2473.  as  amended  by  L.   1910,  cb.  576,  amended  and  renambered 
by  L.   1914,  ch.  443.  in  effect  Sept.  1.  1914. 
Original  Source.     See  L.  1870,  ch.  359. 

{  2S14.    [Rennm.,  1014.]     Bffect  of  exercise  of  J«rlsdlctlon. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surro- 
grate's  court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  aM  its  in* 
cidents,  except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings  to  be  taken 
in  a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court. 

Former  |  2475,  renumbered  by  L.   1914,  ch.  443,  In  effect  Sept.   1,  1914. 
Original  Source.— R.    S.,   pt.   3,   ch.    2,    tit.   1,    I    12;  pt.   2,   ch.   6,    tit.    1, 
f  28,   and  tit.   5.   |  24. 

§  2S15.    [Am*d,    1014.]    Excliifllve    Jurisdiction. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  ^ant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  W^here  the  decedent,  not  being  a  resident  of  the  state,  died 
within  that  county,  leaving  personal  property  within  the  state, 
or  leaving  personal  property  which  has,  since  bis  death,  come  into 
the  state,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
without  the  state,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  nas  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  W^here  the  decedent  was  not,  at  the  time  of  his  death,  a  resi- 
dent of  the  state,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  administration,  under  subdivision  second  or 
third  of  this  section,  has  not  been  filed  in  any  surrogate's  court; 
but  real  property  of  the  decedent,  to  which  the  will  relates,  or 
which  is  subject  to  disposition  under  title  fourth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

Former  I  2476,  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
S^'Pt.    1,   1914. 

Orli^lnal  Source.— R.  S.,  pt.  2.  ch.  6,  tit.  2,  |  23;  pt.  8,  cb.  2,  tit  1, 
$  1;  L.   1937,  ck.  460,   i  1. 
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{  2516.  [Renuin*,  1914.]  ConeorFent  Jurladletioa  •!  two 
or  more   aarrosate*. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties^  under  the  circumstaDces 
specified  in  subdivision  fourth  of  the  last  section;  the  surrogates* 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  take  tlie  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of  admin- 
istration, as  the  case  -requires.  But  where  a  petition  for  probate 
of  a  will,  or  for  letters  of  administration,  has  been  duly  filed  in 
either  of  the  courts  so  possessing  concurrent  jurisdiction,  the  jorii- 
diction  of  that  court  excludes  Uiat  of  the  other. 

Former  |  2477.  renumbered  by  L.  1914,  ch.  448,  In  effect  Sept.  1,  1014. 
Original  Source.—  R.   S.,  pt.  2,  cb.   6,   tit.  2,   |  24. 

jB  2617.  [Reniim.,  1914.]  Jnriiidlctloii,  how  affected  by 
locality  of  debt*. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt  owing  to  a  decedent  by  a  resident  of  the  state  is 
regarded  as  personal  property  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  per- 
sonal property  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  in  terms  negoti- 
able, or  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  resident  or  a  non-resident  of  the  state,  or  a  foreign  or 
a  domestic  government,  state,  county,  public  oflBcer,  association, 
or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdictioD, 
regarded  as  personal  property  at  the  place  where  the  bond,  note 
or  other  instrument  is,  either  within  or  without  the  state. 

Former  i  2478,  renumbered  by  L.  1014,  ch.  443,  in  effect  Sept  1,  1014. 
Original  Source.—  New. 
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TITLE  n. 

Special  proceedlngB;  pleadings,  process  and  its  senrlce;  appear- 
ance; trial  by  court  or  jury;  taking  and  preserving  testi- 
mony; orders  and  decrees,  their  effect  and  enforcement. 
Letters,  their  requisites,  effect,  issue  and  revocation.  Bonds, 
their  requisites,  approval,  prosecution  and  discharge. 
Snreties,  their  rights  and  obligations. 

Article  1.  Special    proceedings,    how   begun;    pleftdlngB    and    process;    serrlce  ' 
of  citation   and   other  process,    luid   proof   thereof. 

2.  Appearance,     appointment    of    i«peclal    guanlian;     consolidation    of 

proceedings.  Reference,  trial,  decision,  exceptions  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

3.  Letters,    their   requisites,    priority   and   authority;    how,  when   and 

to  whom  granted;   reTocattoa.      Removal  of  trustee. 

4.  Bonds  and   undertakings,   approval,    recording,   prosecution   and  dis- 

charge;  sureties,   their  release,   rights  and  obligations. 

ARTICIilB    FIRST. 

Special  proceedings^  hotv  begun;  pleadings  and  process;  service 
of  citation  and  other  process,  and  proof  thereof. 

Sec.   2618.  Proceeding  commenced   by  petition;    statute  of   limitations. 

2619.  Written   pleadings   required. 

2620.  Verification  thereof. 

2521  General  contents  of  petition. 

25221  Process;  how  execntetl  and  returnable. 

2523.  General  contents  of  citation. 

2524.  General  contents  of  citation  ;  persons  constituting  a  class ;  persons 

unknown  or  whose  names  or  i>art8  of  names  are  unknown. 

2526.  Citation;  how  aerred  within  state. 

2526.  Service  persmiailj  without  the  state,  or  by  pabllcatlon;  when 
ordered. 

2527  Application  for  order  permitting  service  by  publication;  or  per- 
aonally  withoat  the  state. 

2528.  Order,   when  and  how  made:  contents  thereof. 

2629.  When  service  of  citation  shall  be  made;  manner  of  service  with- 
out the  state  or  by  ptibllcatlon. 

2530.  Id. ;    upon    infant,    et   cetera ;    additional    requirement    in   certain 


2531.  I>roof  of  service  of  citation,  subpoena,  et  cetera. 

2532.  Publication  of  citation,  et  cetera. 

f  81118  [Am'd,  1914.]  Pro«eedlii0  commenced  by  petition  | 
■tatnte   of    ItmttationB. 

Every  proceeding  In  surrogate's  court  shall  be  commenced  by 
the  filing  of  a  petition.  In  any  case  where  the  time  in  which  to 
begin  such  proceeding  is  limited,  a  citation  or  an  order  to  show 
cause,  on  such  petition  must,  within  sixty  days  thereafter,  be 
issued  and  be  served,  as  prescribed  in  this  chapter  upon  the 
adverse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liable,  or  otherwise  united  in  interest;  or  within  the 
same  time,  the  first  publication  thereof  must  be  made  pursuant 
to  an  order  made  as  prescribed  in  this  chapter. 

Former  |   2317.    amended   and   renumbered  by   L.    1914,   eh.   443,   in   effect 
Sept.    1.    1914. 
Original  Source.—  New. 
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8  2519.    [Am'dy  1914.]      ISITrltteii  pleadlnvs  required. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  claim,  objection 
or  defence,  and  a  demand  for  the  decree,  order,  or  other  reli«»f, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be 
duly  verified.  The  surrogate  may  require  that  a  copy  thereof 
be  served  upon  any  person  interested  in  such  manner  as  he  may 
direct.  A  party  who  fails  to  comply  with  such  requirement 
may  be  treated  as  a  party  in  default. 

Former  I  2533,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1.   l5l4. 

Original  Source. —  New. 

fi  2020.   [Am'd,  1914.]    Terlllcatlon  thereof. 

The  provisions  of  sections  523,  524,  525  and  526  of  this  act 
apply  to  a  verification  made  pursuant  to  this  chapter,  and  to 
the  petition  or  other  paper  so  verified,  where  they  can  be  so 
applied  in  substance,  without  regard  to  the  form  of  the 
proceeding. 

Former   |   2534,    amended   and   renumbered   by   L.    1914.   ch,   443.   In   effect 
Sept.    1.   1914. 
Original    Sourci'. —  New. 

S  2521.    [Added,    1814.]    General    contenta    of    petition. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the 
person  to  whose  estate  or  fund  the  proceeding  relates,  and  the 
name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  ctmrt  depends 
to  entertain  the  application  and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the 
names  and  post-offlce  addresses  of  all  the  persons  interested  in 
the  proceeding  who  are  required  to  be  cited  upon  the  application, 
or  concerning  whom  the  court  is  required  to  have  information; 
and  if  the  name  or  post-office  address  of  any  of  such  persons 
is  unknown,  the  facts  which  show  what  efloVt  has  been  made 
to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  inter- 
ested in  the  application  or  proceeding. 

5.  A  request  for  the  relief  or  action  of  the  court  to^  which  the 
petitioner  deems  himself  entitled. 

Before  any  process  shall  be  issued  on  a  iietition  the  petitioner 
may  be  required  to  show  by  bia  petition  or  otherwise  the  following 
matters: 

If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamen- 
tary guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  is 
living,  giving  the  name  and  post-office  a<idress  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post-offlce 
address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent 
there  shall  be  set  forth: 

a.  The  name  and  post-offlce  address  of  the  committee,  if  any. 
and  the  name  and  post-offlce  address  of  the  person  or  institution 
having  the  care  or  custody  of  such  incompetent. 
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b.  The  facts  regardinf?  his  incompetency,  and  the  name  and 
post-office  address  of  a  relative  or  friend  having  an  interest  in  his 
welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  bis  name  be 
unknown  there  shall  be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class 
'who  are  known,  and  a  general  det<cription  of  all  other  persons  be- 
longing to  such  class,  showing  their  connection  with  the  decedent 
or  fund  and  their  interest  in  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown 
there  shall  be  set  forth: 

A  general  description  of  such  person  showing  his  connection 
with   the  decedent  or  fund,  and  bis  interest  in  the  property  or 
matter  in  question. 
Add«d   by  L.    1914,    ch.   443,   Id  effect  Sept.    1.    1914. 

S  2622.  [Am'dy  1814.]  Proeemii  liow  executed  and  re- 
tnruable. 

The  process  of  the  surrogate's  court  shall  he  a  citation  to  show 
cause,  an  order  to  show  cause,  and  such  other  process  and  man- 
date as  the  surrogate  is  or  shall  be  authorized  by  law  to  issue 
and  employ  in  the  performance  of  the  duties  imposed  on  him  and 
in  the  enforcing  of  his  orders  and  decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  spec'ially  prescribed  by  law,  be  made  re- 
turnable before  the  surrogate's  court  from  which  it  was  issued, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county,  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

Former  f  2515,  ameaded  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Si»pt.    1.    1914. 

Original   Source.— L.    1837.    ch.   4<M).    SS   06,    67. 

f  2623.    [Added,  1914.]      General  eontents   of  eltatlon. 

A  citation  must  substantially  set  forth: 

1.  The  name  and  residence  of  the  petitioner,  and  of  the  per- 
son to  whose  estate  or  fund  the  proceeding  relates. 

2.  The  names  of  all  the  persons  to  be  cited  who  have  not 
waived  its  issue  and  service,  or  have  not  appeared,  so  far  as 
the  same  can  be  ascertained. 

3.  The  time  and  place  when  the  citation  is  returnable,  which 
time  must  not  be  more  than  four  months  after  the  date  thereof. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  per- 
sons cited  are  required  to  show  cause. 

5.  The  date  when  the  citation  issues. 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by 
the  seal  of  his  court. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914.  See  former  I  2519, 
originally  derived  from  L.   1837,  ch.  460,   f  7. 

S  2S24.  [Added,  1014.]  General  contents  of  citationi  per- 
sona ronstltntlnff  a  e1ans|  pernonN  unknown  or  whose 
n»aftes  or  p«rta  of  names  are  nnknovrn. 

In  addition  to  the  requirements  of  the  last  section,  a  citation 
must  fTiihstantinlly  set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising 
a  class  are  unknown,   the  names  of  those  persous^of  the  class 
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who  aro  known,  and  a  i^eneral  description  of  all  other  persons 
belouf^iug  to  Huch  class,  showing  their  connection  with  the  dece- 
dent  and  their  interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  de- 
scription of  such  persons  showing  their  connection  with  the 
decedent  and  their  interest  in  the  property  or  matter  in  question. 

In  either  of  said  cases  where  the  iietitioner  is  ignorant  of  the 
name  of  a  person  to  be  cited,  he  may  designate  that  person  in 
the  citation  by  a  fictitious  name  or  by  so  much  of  his  name  as  is 
known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  wJiere  it  appears  that  there  is  no  heir-at-law 
or  next  of  kin.  as  the  case  may  be;  or  that  it  is  not  known 
whether  or  not  there  bt  such;  or  wh^n  all  of  the  parties  inter- 
ested are  non-resident  aliens,  the  citation  siiall  be  issued  to  the 
attorney-general  of  the  state. 

Added  by  L.  1014,  ch.  443.  Id  effect  Sept.  1,  1914.  See  former  |  2518, 
orlirintUy  derived,  In  part  from  R.  K.,  pt.  2,  cb.  0,  tU.  2,  |  2<S. 

f  2526.   [Added,  1914.]     CItfttiony  how  served  withtn  etftte. 

Personal  service  of  a  citation  within  the  state  shall  be  made 
as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  four- 
teen years  or  upwards,  by  delivering  a  copy  thereof  to  the  per- 
son to  be  served. 

Upon  an  infant  under  tlio  age  of  fourteen  years,  by  delivering 
a  copy  thereof  to  the  infant  in  person,  and  to  his  father,  mother 
or  guardian;  or  if  there  be  none  within  the  state,  or  if  the  infant 
doe^  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he 
is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness, 
or  upon  a  corporation  by  delivering  a  copy  thereof  in  the  manner 
prescribed  for  personal  service  of  a  summons  upon  suph  a  per- 
son, or  upt/u  a  corporation  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  Upon  a  public  oflicer  by  delivering  a  coiy 
thereof  to  such  officer,  or  to  one  of  his  uuly  constituted  deputies. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  sur- 

gate  from  whose  court  a  citation  is  issued,  that  proiier  and 
(tiligent  effort  has  been  made  to  serve  it  as  hereinbefore  pre- 
scribed in  this  section  upon  a  resident  of  the  state  whose  place 
of  residence  or  place  of  business  is  known,  and  that  the  person 
to  be  served  cannot  be  found  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  elsewhere  served  within  the  state  within  a 
reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made;  the  surrogate  ma^'  make  an  order  directing  that 
service  thereof  be  made,  as  prt^scnbed  in  section  430  of  this  act; 
and  the  provisions  of  that  section  and  of  section  437  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  the  service  of  a 
citation,  pursuant  to  an  oidi  r  made  as  prescribed  in  this  section. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known 
creditors,  and  it  appears  that  the  nunil)er  of  creditors  or  p<'rson8 
elaiining  to  be  ereditois,  residing  within  the  state  of  New  York, 
upon  whom  citation  is  retiuired  to  be  served,  exi'ecnls  fifty,  service 
thereof  may  be  made  upon  them  by  publicati(»n  thereof  in  such 
newspaper  or  newspaiMTs  and  for  such  a  length  of  time  as  shall 
be  fixed  by  the  surrogate,  and  by  the  mailing  of  a  copy  of  aach 
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citation  to  each  of  them  by  deposit  of  a  copy  thereof  in  the  post- 
office,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
to  each  of  them  at  his  last  known  post-office  address  as  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Added  bj  L.  1914,  cb.  448.  lA  effect  Sept  1,  1914.  See  former  fi  2520 
and  2521. 

S  2526.  [Added,  1014.]  Service  pemonally  wltboat  tbe 
stAte,  or  by  publication;  ^'hen  ordered. 

The  surrogate  from  whose  court  a  citation  is  issued  may  make 
an  order  directing  the  service  thereof  pereoualiy  without  the 
state,  or  hy   publication;  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state, 
and  substituted  service  upon  him  cannot  be  authorized  as  pro- 
vided in  section  2525  of  this  chapter. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required 
to  be  made  a  party,  whose  name,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin,  heirs,  legatees  or  other  persons,  either  indi- 
vidually or  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed 
in  this  chapter. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1914.  See  former  ||  2522 
and  2523. 

f  2627.  (Added,  1914.]  Application  for  order  permitting 
■erT-lce  by  publication  or  personally  wit  boat  tbe  state. 

Application  for  an  order  permitting  service  of  a  citation  by 
publication  or  personally  without  the  state  of  New  York  must 
be  made  upon  the  petition,  or  upon  an  affidavit,  which  must  set 
forth  to  the  satisfaction  of  the  surrogate  the  facts'  which  show 
that  the  case  is  one  of  those  specified  in  section  2526  of  this  chap- 
ter and  that  the  petitioner  has  used  due  diligence  to  ascertain 
the  names  and  post-office  addresses  of  the  parties  whose  names 
or  post-otfice  addresses  are  unknown. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,   1914. 

f  2028.  [Added*  19J,4.3  Order,  when  and  bow  madof  oon- 
tentH  tbereof. 

When  an  order,  directing  the  service  of  a  citation  personally 
without  the  state,  or  by  publication,  is  made,  if  the  order  author- 
izes service  by  publication,  it  must  direct  that  the  citation  be 
served  upon  the  persons  named  or  described  in  the  order,  by  pub- 
lication of  the  citation  in  two  newspapers,  therein  designated, 
unless  from  the  petition  or  affidavit  filed  it  appears  that  the 
estate  or  fund  amounts  to  less  than  five  thousand  dollars,  in 
which  case  only  one  newspaper  shall  be  designated,  for  such 
specified  time  as  the  surrogate  deems  reasonable,  not  less  than 
once  in  each  of  four  successive  weeks,  and  by  mailing  a  copy  of 
such  citation  as  provided  in  section  2520  of  this  chapter;  except 
that  the  order  may.  dispense  with  such  mailing  to  persons  whose 
names  or  addresses  are  alleged  in  the  petition  or  affidavit  to  be 
unknown. 
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If  the  order  authorizes  personal  service  without  the  state  of 
New  York,  it  must  direct  that  service  be  made  upon  the  parties 
named  therein  in  the  manner  prescribed  in  section  2529  of  this 
chapter. 

The  order  may  authorize  both  modes  of  service  at  the  option  of 
the  fwtitioner,  or  may  direct  that  service  be  made  by  either  mode 
without  embodying  the  other.  The  granting?  pf  an  order  for 
service  by  publication,  or  personally  without  the  state,  shall  not 
prevent  the  personal  service  of  such  citation  within  the  state. 

Added   by  L.    1914,   cb.  443.   in  effect  Sept.   1,    1014.     See   former  |   25S4. 

§  2529.  [Added,  1914.]  "Wlien  nervice  of  cltfttion  ahall 
1>e  made;  manner  of  service  v^ltMont  tke  state  or  by  P«1^ 
Ucatlon. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the 
special  pro(*eeding,  may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  upon  a 
nonresident  within  the  state,  must  be  made,  if  within  the  county 
of  the  surrogate,  or  in  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof;  and  if  in  any  other  couDty  of  the 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York, 
pursuant  to  an  order  therefor,  must  be  made  in  the  same  manner 
as  is  required  by  this  chapter  for  the  pt^rsonal  service  of  a  cita- 
tion within  the  state,  by  delivering  a  copy  of  such  citation,  if 
within  the  United  States  at  least  tw^enty  days,  and  if  without 
the  United  States  at  least  thirty,  days  before  the  return  day 
thereof. 

Service  of  citation  by  publication  must  be  made  by  publication 
of  the  citation  as  prescribed  in  such  order,  and  by  the  deposit, 
on  or  before  the  day  of  the  first  publication,  in  a  tspecified  post- 
office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  person  to  be  served,  at  a  place 
specitied  in  the  order;  and  if  the  person  to  be  served  is  an  infant 
under  the  age  of  fourteen  years,  a  further  copy,  likewise  con- 
tained in  a  securely  closed  postpaid  wrapper  directed  to  the 
father,  or  the  mother,  or  the  guardian,  and  the  i)erson  with  whom 
such  infant  is  sojourning;  unless  by  the  terms  of  the  order  mail- 
ing is  dispensed  with. 

Added  by  L.  1014,  cb.  443,  In  effect  Sept.  1,  1914.  See  fonner  ff  2525 
and  2520. 

§  2580.  [Am'd,  1914.]  Id.|  upon  Infant,  et  cetera  |  addi- 
tional  recinlrement  In  certain  cases. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe,  that 
a  person  cited,  or  to  be  cited,  is  an  habitual  drunkard,  or  for 
any  cause  mentally  inca^mble  adequately  to  protcsct  his  rights, 
although  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an 
application  therefor,  and  in  the  interest  of  that  person,  make  an 
order  requiring  that  a  copy  of  the  citation  be  delivered,  in  behalf 
of  that  person,  to  a  person  designated  in  the  order  and  that  serv- 
ice of  the  citation  shall  not  be  deemed  complete  until  such 
deliverj'. 

Former   {   2527,    Binendod   and   renumbered  by  L.   1914,   ch.   44S,    In  effect 
Sept.    1.    1914. 
Original   Source. —  New. 
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,  2581.   CAm'd,  1914,  1916.]   Proof  of  service  of  a  subpoena, 
tation  or  otber  process. 

Proof  of  Bervice  of  a  subpoena,  citation  or  other  process  issued 
from  a  surrogate's  court,  must  be  made  by  the  certificate  of  the 
sheriff,  when  served  by  him^  and  in  any  other  case  by  the 
affidavit  of  tae  person  so  serving  it;  or,  where  the  person  served 
is  of  full  age  and  not  incompetent,  by  a  written  admission  signed 
by  him^  accompanied  with  proof,  by  acknowledgment,  affidavit  or 
otherwise,  of  the  genuineness  of  his  signature.  Proof  of  publica- 
tion and  deposit  in  a  post-office  may  be  made  as  prescribed  in 
section  four  hundred  and  forty-four  of  this  act. 

Former  f  2532,  amended  and  renumbered  by  U  1914,  ch.  448,  and  am*d 
by  L*.  lOltt,  ch.  445,  Id  effect  May  0.  1916. 

Original  8onrce.>- R.  8.,  pt.  2,  ch.  2.  tit.  1,  |  9;  L.  1837,  ch.  460,  §  9, 

I  2CI82.  [Reaam.,  1914.]  Pablicatloa  of  citation,  e« 
cetera. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice, 
or  other  paper,  or  the  service  thereof  by  publication,  the  publica- 
tion must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

Former  f  2535,   renmnbered  by  L.   1914.  ch.   443,   in  effect  Sept.   1.   1914. 
Original  Source.—  L.  1874,  ch.  437 ;  and  R.  S.,  pt.  2,  ch.  6.  Ut.  4.  |  40. 
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ARTICLE    81SCOND. 

Appearance;  appointment  of  special  guardian;  consoHdation  of 
proceedings.  Reference,  trial,  decisiont  etsceptions  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

Sec.  2533.  Appearance;    bow   made   and   effect    thereof. 

2534.  Sp«H<iul  iniardfan;   wbeu   to  be  appointed. 

2535.  ConKolldation  of  proceodlnin. 

25.')6.  Surrogate   may  refer  qnestlona  of  fact. 

2537.  Right  to  trial  by  Jury  preserved,   bow  waived. 

2538.  Trial  by  jury. 

25.39.  Trial   by   Jury;    powers   of   surrogate:    motion   to   set   aside  Teidlct 

and   for  new  trial. 
^540.  Jury    In    surrogate's    court;    how    obtained;    fees    of   jurors    and 

officers. 

2541.  Decision   by  gnrrogate  after  trial  without  a  Jury. 

2542.  Rxc(>ption8   upon   a    trial. 

2543.  Testimony   of   witness;   bow   taken. 

2544.  Idem;  by  the  surrogate  of  another  county. 

2545  Bequest,   et   cetera,    does   not   disqualify,    et   cetera,    witness. 

2546i  Uni'ontroTerted   allegations   constitute    due    proof. 

2547.  Filing  testimony  taken  out  of  court  by  commission. 

2548.  Definition   of  decree  and   order;    how  order  enforced, 
2540.  Decree  or  order;   when  eTidence  of  assets. 

2550.  Force  and  effect  of  a  decree  of  surrogate's  court. 

2551.  Decree  for  money;  how  docketed;  effect,  assignment  and  discharge. 
2652    Decree ;.  partial   satisfaction   of. 

2553.  Enforcement   of   decree  by    execution. 

2554.  Idem;    by    punishment    for    contempt. 

2555.  Effect  and  contents  of  decree  revoking  letters. 

2556.  The  last  section  qualified. 

2557.  When   execution   of   decree   or   order   is   stayed   by   appeal. 

§  2533.  [Am*cl,  1896,  1811,  1014.]  Appearance  |  how  made 
and   effect   thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
appear  and  prosecute  or  defend  a  special  proceeding  in  person,  or 
by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 
at  his  election,  except  in  a  proceeding  to  punish  him  for  contempt, 
or  where  he  is  required  to  appear  in  person,  by  special  provision 
of  law,  or  by  a  special  order  of  the  surrogate.  An  appearance 
must  be  evidenced  by  a  notice  of  api^earance  signed  by  the  party 
or  by  his  attorney,  and  filed  in  the  surrogate's  court;  and  whore 
no  citation  has  been  served  on  the  person  appearing,  such  notice 
must  be  signed  by  him  and  be  acknowledged  or  proved,  and  doly 
certified. 

Former   |   2528.   as  amended  by   L.    1896.   ch    S70.   and  L.   1011.   ch.  830. 
amended  and  renumbered  by  L.  1014.  ch.  443,  In  effect  Sept.  1,  1014. 
Original  Source.— L.   1870,   ch.  350.  |  2. 

I  2R34.  [Am'd,  1014,  1016.]  Special  vaardlanp  when  to  be 
appointed* 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  genenl 
guardian;  or  where  a  party,  who  is  a  lunatic,  idiot,  or  taibittttl 
drunkard,  does  not  appear  by  his  committee;  or  where  any  party 
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is  an  infant,  or  an  habitual  dninkard,  or  for  any  cause  is  men- 
tally incapable  adequately  to  protect  his  rights,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
surrogate  must  appoint  a  competent  and  responsible  person,  to 
appear  as  special  guardian  for  that  party.  Where  an  infant  ap- 
pears by  his  general  guardian,  or  where  a  lunatic,  idiot,  or 
habitual  drunkard,  appears  by  his  committee,  the  surrogate  must 
inquire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
iraardian,  if  there  is  any  ground  to  suppose  that  the  interest  of 
the  general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant,  or  incompetent  person;  or  that  for  any  other  reason,  the 
Interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian. Where  there  are  unknown  persons,  or  persons  whose 
whereabouts  are  unknown,  the  surrogate  may,  in  his  discretion, 
appoint  a  special  guardian  for  such  persons.  A  person  cannot 
be  appointed  such  a  special  guardian  who  is  nominated  by  any 
party;  but  this  provision  shall  not  preclude  an  infant  oyer  four- 
teen years  of  age  from  nominating  his  own  sj^ecial  guardian. 

Before  entering  upon  hia  duties  such  special  guardian  shall 
file  his  consent  to  so  act. 

Former  f  2630,  amended  and  renumbered  by  L.  1914,  ch.  443;  amended  hj 
U    lOlS.  di.  315,  In  pflTect  Sept.  1,   1015. 

Original  Source.— -  Substitute  for  B.  S.,  pt.  2,  ch.  6,  tit.  4,  |  3,  ai 
amended  by  L.  1887,  cb.  460,  §  38;  L.  1868,  ch.  862,  f  6,  flrat  aeoteace; 
L.    1870,  ch.   170,   f  4,  and  U   1872,  ch.  603,  §  2. 

§  2035.    [Addedy  1914.]      Consolidation  of  proceedlnsa. 

At  any  time  when  two  or  more  proceedings  are  pending  inrolv- 
ing  in  whole,  or  in  part,  the  same  matters,  the  surrogate  may,  in 
his  discretion,  consolidate  such  proceedings  upon  such  terms  as 
shall  appear  to  him  to  be  equitable  and  just;  but  without  preju- 
dice to  the  power  of  the  surrogate  to  make  any  subsequent  order 
or  decree  in  either  or  any  of  them. 

▲ddcU  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

I  S»86w  [Am'd,  1881,  1887,  1880,  ISBS,  1899,  1006,  1014.] 
Snrrovnte  may  refer  Que«tlon«  of  fact. 

In  a  special  proceeding  other  than  one  Instituted  for  probate 
of  a  will,  and  subject  to  the  right  of  trial  by  jury  of  any  ques- 
tion of  fact,  the  surrogate  may,  in  his  discretion,  appoint  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  examine  an  account 
rendered;  to  hear  and  determine  all  questions,  arising  upon  the 
settlement  of  such  an  account,  which  the  surrogate  has  power  to 
determine;  and  to  make  a  report  thereon,  subject,  however,  to 
confirmation  or  modification  by  the  surrogate.  But  no  referee 
to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settle- 
ment of  auch  an  account,  shall  be  appointed,  where  the  estate 
or  fund  does  not  exceed  one  thousand  dollars  in  value,  or  in  any 
case  where  the  item  or  items  in  auch  account  to  which  objections 
hare  been  made  do  not  aggregate  more  than  two  hundred  dol- 
Ian.  Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
Mune  compensation  as  a  referee  appointed  by  the  supreme  court 
for  the  trial  of  an  issue  of  fact  in  an  action;  and  the  provisions 
of  this  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
to  a  reference  made  aa  prescribed  in  this  section,  so  far  as  they 
can  ba  applied  io  aubstaace  without  regard  to  thc/iqrm  of  pro- 
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oecdinK.  The  surrogate  of  the  connty  of  New  York  may,  on  the 
written  consent  of  all  parties  appearing  in  a  probate  case,  ap- 
point a  referee,  or  may,  in  his  discretion,  direct  an  assistant  to 
take  and  report  the  testimony,  but  without  authority  to  iwas 
upon  the  issues  inTolved  therein.  Unless  a  referee's  report  is 
passed  upon  and  confirmed,  approved,  modified  or  reje<rted  by  a 
surrogate  within  ninety  days  after  it  has  been  submitted  to  him, 
it  shall  be  deemed  to  have  been  confirmed  as  of  course  and  a 
decree  to  that  effect  may  be  entered  by  any  party  interested  in 
the  proceeding  upon  two  days'   notice. 

Former  I  2546,  as  amendpd  by  L.  1881,  ch.  535;  L.  1887,  ch.  701;  L 
1880,  eh.  506;  L.  1895,  ch.  706;  L.  1809.  ch.  607;  L.  1908,  ch.  128,  amended 
and  renumbered   by   L.    1914,   ch.  443,   In  effect  Sept.    1,   1914. 

Original  Source.— U  1870,  ch.  350,  |  6,  and  B.  S.,  pt.  2,  ch.  e.  tU. 
8,  I  64. 

§  2537.  [Added,  1914.]  Rifflit  to  trial  hy  Jnrr  preaerred, 
1ft oiv  uralved. 

Whenever  in  any  proceeding  in  the  surrogate'©  court,  the  order 
or  decree  of  the  court  will  determine  any  issue  or  fact  as  to 
which  any  party  has  a  right  of  trial  by  jury  in  any  court,  such 
trial  shall  be  deemed  to  be  waived,  unless  sudi  party,  personally, 
or  through  his  attorney,  guardian,  committee,  or  spi^cial  guardian 
appears  and  seasonably  demands  the  same,  in  Mhich  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is  demanded,  the  same  may  be  waived  in  any 
of  the  modes  prescribed  with  respect  to  the  trial  of  an  action  in 
section  1009  of  this  act. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept.   1.  1014. 

I  2538.   [Am'd,  1895,  1910,  1914,  1915.]     Trial  by  JniT* 

In  any  proceeding  in  which  any  controverted  fjueation  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  bf 
jury,  and  in  any  proceeding  for  the  probate  of  a  will  in  which 
any  controverted  question  of  fact  arises,  the  surrogate  mnst  make 
an  order  directing  the  trial  by  jury  of  such  controverted  question 
of  fact,  if  any  party  appearing  in  such  proceeding  seasonably  de- 
mands the  same,  and  in  any  proceeding  in  which  any  controverted 
question  of  fact  arises,  of  which  any  party  has,  or  has  not, 
constitutional  right  of  trial  by  jury,  the  surrogate  may,  iu  his 
discretion,  make  such  order  without  such  demand.  The  surrogate 
in  such  order  must  direct  that  such  trial  be  had  cither  brforc 
him.self  and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to 
be  held  within  the  county,  or  in  the  county  court  of  the  countjr. 
Either  of  the  surrogates  of  the  county  of  New  York  may.  m 
his  discretion,  make  an  order  transferring  to  the  supreme  conrt 
any  special  proceeding  for  the  probate  of  a  will  pending  in  said 
connty.  If  the  trial  shall  not  take  place  in  the  surrogate's  court 
the  order  must  state  distinctly  and  plainly  each  question  of  fart 
to  be  tried,  and  shall  be  the  only  authority  necessary  for  the 
trial  of  such  question.  The  verdict,  if  not  set  aside  by  the  jndRe 
before  whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal. 

Formpr  i  2r>4T,  an  nmended  by  I^  1895,  ch.  846,  and  L.  1910,  ch.  BW, 
iiimnide<l  aii<l  rcnumberet^  by  L.  1014,  cb.  443;  amended  by  L.  1915,  cb.  27^^ 
In   effect   April    13,    1915. 

Original  Source.—  E,  S„  pt  2,  ch.  6.  tit.  4.   I  11,  inTtMrUM^^l^il,  ck. 
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S  253».  [Added,  1014.]  Trial  by  Juryi  power  of  «iir- 
rosaie;   motion   to   set   aalde    verdict   and   tor   nc^vr   trial. 

The  surrogate  has  jurisdiction  to  conduct  a  tria*  by  jury  in 
any  case  in  which  he  is  permitted  or  required  by  this  act  to  order 
puch  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
same  shall  be  had  before 'the  surrogate  and  a  jury,  and  the  trial 
shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of  such  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  jury,  or  to  a  motion  for  new  trial,  shall  apply  to  surrogates* 
courts  and  to  the  proceedings  therein  so  far  as  they  can  be  ap- 
plied to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  hare  no  power 
to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
proceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
surrogate's  court. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.   1,  1014. 

§  2640.  [Added,  1914.]  Jnry  In  nurrograte's  court;  how 
obtained!  fees  of  Jnrors  and  offlcem. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury 
for  service  in  surrogate's  court,^  upon  reasonable  notice  to  the 
parties  who  have  appeared,  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate  shall  have  all  the  powers  of  a  justice  of 
the  supreme  court  specified  in  sections  527  and  528  of  the  Judi- 
ciary linw  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure;  and  the  clerk  of  the  county  of  the  surrogate  shall, 
upon  receiving  the  order  of  the  surrogate,  perform  such  duties  in 
relation  thereto  as  he  is  required  to  perform  under  a  like  order 
of  a  justice  of  the  supreme  court  as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate, 
either  in  his  office  or  in  the  office  of  the  county  clerk,  and  the 
minutes  thereof  shaU  be  made  in  triplicate,  and  be  signed  by  the 
surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  In  the 
office  of  the  surrogate,  one  copy  filed  in  the  office  of  the  county 
clerk,  and  one  copy  delivered  to  the  sheriff  of  the  county. 

The  nanves  of  the  jurors  so  drawn  shall  be  returned  to  the 
jury  box  by  the  county  clerk,  but  if  any  such  juror  is  again 
drawn  for  service  in  any  court,  the  fact  that  he  served  as  a  juror 
in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse 
for  not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the 
county  clerk  is  designated  to  draw  juries  and  perform  corre- 
sponding acts,  such  officer  shall  cause  the  necessary  jurors  to  be 
summoned  and  drawn  as  though  a  justice  of  the  supreme  court 
had  made  such  order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors, 
the  return  of  the  sheriff,  the  fees  of  the  sheriff  and  jurors  and 
their  payment,  in  supreme  court,  shall  apply  where  jurors  are 
drawn  and  summoned  for  service  in  surrogate's  court;  and  where 
the  county  clerk  is  not  a  salaried  officer,  he  shall  be  entitled  for 
his  services  to  such  compensation  as  shall  be  audited  by  the 
board  or  body  entitled  to  fix  his  compensation. 
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The  num'ber  of  days'  service  of  each  juror  in  Rurrogate's  court 
shall  be  ceftified  to  the  county  clerk  by  the  clerk  of  the  surro- 
gate's court. 

Added  by  L.   1014,  cU.  443,  in  effect  Sept.   1,   1914. 

§  2541.  [Added,  1014.]  Decliiion  by  Harrosrate  after  trial 
^'Ithout   a   Jary. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate 
must  file  in  his  office  his  decision  in  writing  which  shall  direct 
the  decree  to  be  entered,  which,  except  fop  such  direction,  need 
not  contain  either  the  facts  found  or  the  conclusions  of  law. 
No  party  shall  have  the  right,  after  the  close  of  the  trial,  to 
request  a  finding  upon  any  question  of  fact  or  a  ruling  u|M>n  a 
question  of  law.  For  the  purposes  of  appeal  or  other  form  of 
review,  the  decree  made  by  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  as  the  general 
verdict  of  a  jury  would  have  if  the  same  issues  were  triable 
before  a  court  and  a  jury  and  were  so  tried  and  a  general 
verdict  rendered  thereon. 

Added  by  L.   1014.   eh.   443,  in  effect  Sept   1,  1014. 

§  2542.    [Am'd,  1814.]     Exceptlonii  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that 
article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate  s  office. 

FV>rmer  |   2543,   amended   and   renumbered  by  L.   1914,   ch.   443,   la  effect 
Sept.   1.    1014. 
Original    Houree. —  New. 

§  2543.    lAm'd,  ltll4.]      Testimony  of  witnesii|  how  takea. 

Where  it  appears  to  the  satisfaction  of  the  surrogate,  that 
the  testimony  of  a  witrtesa  is  material  and  necessary,  the 
surrogate*  may,  in  his  discretion,  proceed  to  the  place  where  the 
witness  is,  and  there,  as  in  open  court,  take  his  exnniinatioo. 
Such  notice  of  the  time  and  place  of  taking  the  examination, 
as  the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor. 

Former  I  2539.   amended  and  renumbered  by  L.   1914,   eb.  448,   in  effect 
Sept.   1.  1914. 
Original  Source.—  L.  1837,  ch.  460.  i  12 ;  U  1841,  ch.  129,  S9  1-9. 

f  2544.  (Am'd,  1881,  1911,  1014,  18ie«l  Id.f  by  the  aurro- 
vate  of  another  county. 

Where  the  surrogate  has  good  reason  to  believe  that  a  sub- 
scribing or  a  material  witness  who  is  in  another  county  of  the 
state  cannot  conveniently  attend  before  him,  and  no  issue  is 
pending  therein,  he  may  make  an  order,  directing  that  the  wit- 
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j^eea  be  examined  before  the  surrogate  of  the  county  in  which 
he  is;  specifying  by  an  order  the  nature  and  manner  of  the 
examination.  A  copy  of  the  order  must  be  transmitted  by  him 
to  the  surrogate  designated  in  the  order,  together  with  the 
original  will,  where  the  testimony  relates  to  the  execution  of  a 
written  will.  The  examination  may  be  taken  by  one  of  the 
clerks  described  in  section  2502  of  this  chapter.  The  examina- 
tion, after  it  is  reduced  to  writing  and  subscribed  by  the  wit- 
ness or  otherwise  duly  authenticated,  together  with  a  statement 
of  the  proceedings  upon  the  execution  of  the  order,  must  be 
certified  by  the  surrogate  or  clerk  taking  the  examination, 
attested  by  the  seal  of  his  court,  and  returned  without  delay, 
with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
examination,  who  must  file  the  same  in  his  ofRce.  A  surrogate 
may  appoint  a  referee  to  take  the  testimony,  who  shall  report 
the  same  to  the  surrogate  who  makes  the  appointment.  An 
examination  so  taken  has  the  same  effect  as  if  it  was  taken  by 
commission. 

Former  |  2540,  as  amended  by  L.  1881,  ch.  63S,  and  L.  1911,  ch.  105. 
■mended  and  renumbered  by  L.  1914,  ch.  443,  aad  amended  by  L.  1916, 
cb.  446.  In  effect  May  9.  1916. 

Original  Source.— U  1837.  cb.  460,  ff  18-15;   L.   1841.  cb.   129. 

8  2545.  [Renam.,  1014.]  Beaae»t,  etc.,  does  not  clla- 
Qaallfr>  ete.9  fvitnesM. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Former  i  2.544.  rennmbored  by  L.  1914,  ch.  443,  In  effect  S«)t.  1.   1014. 
Orijrlnal  Source.— Substitute  for  R.  S.,  pt,  2,  ch.  G,   tit.  1,  |  6,  and  part 
of  S  50. 

8  2546.  redded,  1914.]  Uncontro verted  ftllevfttlona  eon- 
■tltate   due   proof. 

Except  as  otherwise  provided  by  law,  a  petition,  affidavit  or 
account  filed  in  a  special  proeeedinpr  shnll  be  due  proof  of  the 
facts  therein  stated,  unless  controverted  by  answer,  objection  oi 
other  proof. 
Added  by  U  1014,  ch.  443,  In  effect  Sept  1.   1014. 

fi  2547.  [Added,  1»14.]  Flllnir  teMtlmony  taken  out  ot 
court   by  commlaaion. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's 
court  the  testimony  of  any  witness  shall  be  taken  by  or  on  com- 
mission, the  same,  together  with  the  commission  on  which  it  is 
taken,  shall  be  duly  filed  in  the  office  of  the  surrogate  but  need 
not  be  recorded. 
Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1.    1914. 

S  25^8.  r Added,  t914.1  Deflnltlon  of  decree  and  order y 
Mow   order  enforced. 

The  determination  of  the  rights  of  the  parties  to  a  special  pro- 
ceeding in  a  surrogate's  court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  In  writing, 
and  not  included  in  a  decree,  is  an  order.  It  may  bo  enforced  in 
like  manner  as  a  similar  order,  made  by  the  supreme  court  in  an 
action. 

Added  by  Ij,  1914,  ch.  443  in  effect  Sept.  1,  1914,  See  former  SS  2550 
and  2556.  ^^^ 
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§  2649.  [Am'd,  1014.]  Decree  or  order |  wMen  evldeMC>e 
of  amuetm, 

A  decree  directing  payment  by  an  executor,  administrator, 
guardian  or  testamentary  trustee,  to  a  creditor  of,  or  a  person 
interested  in,  the  estate  or  fund,  or  an  order  permitting  a  jud^r- 
ment  creditor  to  issue  an  e.Kecution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  Katisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets'  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee. 

Formor    |    2552.    aixieDilPd   and   ronumbered   by   L.    1914,    ch.    443.   In    effect 
fk'pt.    1,    1914. 
Original  Source.—  R.   S.,   pt.   2.   ch.   6,   tit.   5,   |  21,   In  part. 

§  2KRO.  [Added,  1014.]  Force  and  elTect  of  a  decree  of 
■arrosrnte*!!   court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
was  obtained. 

Added  by  L.   1914,   ch.   443,   In  effect  Sept.   1,    1914. 

I  2551.  [Am*d,  1014.]  Decrc^e  for  monen  ho^r  docketed! 
effect;  aanlgruiuent  and  diacharve. 

Wliere  a  decree  directs  the  payment  of  a  sum  of  money  Into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  resptvt  to  the  decree  which  are 
required  by  law  to  be  entered  in  the  clerk'w  docket-book,  where 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law  directing  such  entries  are  appli- 
cable to  such .  a  decree.  Each  county  clerk  to  whom  such  a 
transcript  is  presented  must,  upon  payment  of  his  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  the  appropriate  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  docketing  a  judg- 
ment of  the  supreme  court.  The  docketing  of  such  a  decree  has 
the  same  force  and  eflFect.  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  if 
it  wfTe  such  a  judgment. 

Former  S  2o.*S3,  amended  and  renumbered  by  L.  1914,  oh.  443.  In  effect 
Sept.    1.    1914. 

Original  Source.— L.  IKil,  ch.  464),  §$  63.  04,  as  amended  by  L.  1844, 
cb.    104,    f   2. 

§  2552.    [Added,  1914.]      Decreei  partial   aatlafaetlon  of. 

Upon  the  application  of  any  person  interested,  there  may  be 
recorded  in  the  surrogate's  office  any  instrument  acknowledging 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  the 
judicial  settU^mont  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Every  such  instrument  to  be 
recorded  shall  be  acknowledged,  or  proved  and  duly  certified,  and 
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the  record  thereof,  or  a  certified  copy  of  such  record,  shall  be  pre- 
sumptive evidence  of  the  contents  of  such  iustrument  and  its  due 
execution,  and  shall  be  presumptively  u  satisfaction  and  dis- 
cbarge of  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  acknowledged. 

Added  by  U   1914,   ch.  443,   in  effect  Sept.   1,    1914. 

§  2668.  [An^d,  1806,  ie]4.1  BnforcemeBt  of  decree  by 
execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects  the  provisions 
of  this  act  relating  to  an  execution  ag^ainst  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,  and 
the  proceedings  to  collect  it,  apply  to  an  execution  issued  from 
the  surrogate's  court,  and  the  collection  thereof,  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  coart. 

Former  {  2554,  as  amended  by  L.  1895,  ch.  946,  renumbered  by  L.  1914, 
ch.   443.    in  effect  Sept.  1.   1914. 

Original  Source.— Lu   1837.    cb.   460,    f  64;  L.    1844,   ch.    104,    f   2. 

f  2664.    [Reniiaa.9  1814.]     Id.)  by  punliihiiient  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts  which  cannot  be  so  enforced  may 
he  enforced  as  prescribed  in  this  section. 

8.  Where  an  execution  issued  as  prescribed  in  the  last  section 
to  the  sheriflF  of  the  surrogate's  county  has  been  returned  by  him 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  and  the  decree  relates  to  the  fund 
or  estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
nn  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
'>n  his  official  bond. 

Former   I   2555,   renumbered  by  L.  1914.   ch.   443,  in  effect  Sept   1,   1914. 
Original    Source. —  New. 
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§  2S66.  [Rennm.,  1914.]  fiflect  and  eoniemtm  of  decree 
revoklnv  letter*. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
revoking  letters  issued  by  a  surrogate's  court  to  an  executor, 
administrator  or  guardian,  his  powers  cease.  The  decree  may, 
in  the  discretion  of  the  surrogate,  require  him  to  account  for  all 
money  and  other  property  received  by  him;  and  to  pay  and  de- 
liver over  all  money  and  other  pro^ierty  in  his  hands  into  the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought.  Tbe 
revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powen 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an 
act  done  by  him  in  good  faith. 

Former  f  2608,   renumbered  by   L.   1914,  ch..448,  tn  effect  Sept.  1,  1914. 
Original  Source.—  Portions  of  R.  S.,  pt.   2,  ch.  6.  tit.   1,    i  as,  and  tit.  2. 
§S   40.   40,   47. 

S  26Se.   IRenum.y  1914.]      The  last  ■ectlou  -qiiiallfled. 

The  last  section  does  not  affect  the  liability  of  a  person  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  Idn,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Fonner  {  2604,  reamnbered  by  L.  1914,  ch.  443,  in  effect  Sept  1,  19K. 

Original  Source.—  Portions  of   R.   S.,  pt.  2,  ch.  6,   tit.   1,   f  88,  and  tit  2.        i 
11   40,   46.   47.  I 

S  2667.    [Am'd,  1914.}     'Wben  execatlon  of  decree  or  order       i 
ie  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardiou,  or 
other  person  appointed  by  the  surrogate's  court;  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law;  does  not  stay  the  executioa  of 
the  decree  or  order  appealed  from  unless  the  appellant  gives  the 
undertaking  required  by  section  2701  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  admiais* 
tration,  or  from  an  order  or  judgment  of  the  appellate  diiisioa  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administration  does  not  stay  the  issuing  of  letters  where,  in  the 
opinion  of  the  surrogate  manifested  by  an  order,  the  preservatiou 
of  the  estate  requires  that  the  letters  should  issue. 

Digitized  by  VjOOQIC 


c.  18,  t.  2,  a.  2  APPEARANCE,  ETC. 

An  appeal  from  a  decree  revokingr  letters  testamentary,  letters 
of  administration,  or  letters  of  ifuardianship;  or  from  a  decree  or 
an  order,  suspendin^r  an  executor,  administrator,  or  guardian,  or 
remoyihg  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  administrator,  or  an  appraiser  of  personal  property 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

Except  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  apneal  has  the  effect,  as  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

Former  If  2583  and  2584,  amended  and  renumbered  by  L.  1914,  ch.  443, 
In   effect   Sept.    1,    1914. 

aviglnAl  Source  of  §  2683. —  B.  S.,  pt.  3,  ch.  9,  tit.  3,  §  116,  and  part 
of   I  110.     f  2584.   new. 
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ARTICLES   THIRD. 

Letters,   their   requisites,   priority   and   authority;   hovf,   tcfc«« 
and  to  whom  granted;  revocation;  removal  of  trustee. 

Sec.  2568.  Requisites    of    letters. 

2559.  Uinit«d  and   reHtricUye   letters. 
25ttO.  Letters   evidence  of   authority;   effect  of  appeaL 
2501.   Priurity  among  different  letters. 
2&U2.  Time,    huw    reclconed    upon    BucceBsWe    letters. 
2503.  Wiien   suryiving  or   remaining  representative  may  act;   when  soc- 
ceHiior  must  be  appointed. 

2564.  Per»ous    Incompetent    to    receive    letters,    or   act    a«    testaiaentary 

trustee. 

2565.  Surrogate    may    refuse    letters   under   certain   coiMUtions. 
2506.  Obloctions  to  grant  of  letters. 

2567.  Boud ;    when    required. 

2568.  Official  oaths  of  executors,   et  cetera. 

2569.  Removal,  or  revocation  of  letters  for  dlsqualUlcatlon,  mlseondiiet 

et  cetera. 

2570.  Petition ;    citation    thereupon ;   suspension. 

2571.  Hearing;   decree;   testamentary  trusts  not  affected. 

2572.  Application  by  executor,   et  cetera,   for  permission   to  resign. 

2573.  Proceedings   thereupon. 

2574.  In  what  cases  letters  may  be  revoked  or  trustee  removed  witluwt 

a  citation. 

t  2668.    [Am'd,   1914.]      Reaaiaites   of  letter*. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardianship  must  be  in  the  name  of  the  people  of  the  slate. 
Where  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  name  of  the  officer  granting  them,  signed  by  him,  or  by 
the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of 
the  surrogate's  court.  Where  they  are  issued  out  ol  another 
court,  they  must  be  attested  in  the.  name  of  the  judge  holding 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  an  infant 
the  surrogate  must  cause  a  copy  of  sections  2660  and  2661  of 
this  chapter  to  be  annexed  or  to  be  printed  thereupon. 

Former    |    2500,    amended   and    renumbered   by   L.    1014,    ch.    443  In  effect 
Sept.    1.    15)14. 
Original  Source.—  K.   S.,   pt.   2,   ch.   6,    tit.   2,    {   55. 

§  2560.    [Added,   1014.]      Limited  and   restrictive  letters. 

lietters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  action 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  projierty  of  his  ward  is  limited  as  provided  in  section 
2650  of  this  chapter. 

Added  by  L.   1014.  ch.   443.   In  effect  Sept.   1.    1914. 

§  26IIO.  (Am*d,  1SH1,  1000,  1014.]  Letters  evidence  of  as- 
thorlty)    efTecl    of    appeal. 

Subject  to  the  prcn-isinns  of  the  next  section,  regulating  the 
priority  amon^  different  letters,  letters  testamentary,   letters  of 
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administration,  and  letters  of  Kuardianshtp,  granted  by  a  court 
or  officer  haying  jurisdiction  to  grant  them,  are  conclusire  evi- 
dence of  the  authority  of  the  persons  to  whom  they  are  granted, 
nntil  the  decree  granting  them  is  re&erTed  upon  appeal,  or  the 
letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
thorized in  section  2557  of  this  act.  such  letters  so  issued  confer 
upon  the  person  named  therein  all  the  powers  and  authority,  and 
subject  him  to  all  the  duties  and  liabilities  of  an  executor  or 
.  administrator  in  an  ordinary  case,  except  that  they  do  not  con- 
fer power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the  unbe- 
qoeathed  property  of  the  decedent,  until  after  the  final  determina- 
tion of  the  appeal;  and  in  case  letters  shall  have  been  issued 
before  such  appeal,  the  executor  or  administrator,  on  a  like 
order  of  the  surrogate,  may  exercise  the  powers  and  authority, 
subject  to  the  duties,  liabilities  and  exceptions  above  provided. 

Former  H  2582  and  2591,  the  former  amended  by  L.  1881,  ch.  535,  and 
It.  1900,  oh.  191,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source  of  f  2r,82.— L.  1S71,  ch.  603,  |  1.  |  2591  derived  from 
B.   B.,   pt.  2,  ch.   6,   tit.  2.   {  56. 


§  2561.    [Am'd,   1914.]       Priority   amoiiff    dlflTerent    letters. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's 
court  having  jurisdiction  to  issue  them,  has  sole  and  exclusive 
authority,  pursuant  to  the  letters,  until  the  letters  are  revoked; 
and  he  is  entitled  to  demand  and  recover  from  any  person,  to 
whom  letters  are  afterwards  issued,  by  any  other  surrogate's 
court,  the  property  in  his  hands  belonging  to  the  estate  or  fund. 
But  the  acts  of  a  person,  to  whom  letters  were  afterwards  is- 
sued, done  in  good. faith,  before  notice  of  the  letters  first  issued, 
are  valid;  and  an  action  or  special  proceeding  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person  or  per- 
sons to  whom  the  letters  were  first  issued. 

Former  f  2582,   amended  and   renumbered  by  L.    1914,    ch.   443.   In  effect 
Sept.   1.   1914. 

Origin&I  Source.—  K.  S.,  pt.  2,  cb.  6,  tit.  2,  {  26. 


f  2562.  rAm'dy  1914.]  Time,  liow  reckoned  upon  tmceea- 
■tve  letters. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
done  within  a  specified  time  after  letters  are  issued,  and  suc- 
cessive or  supplementary  letters  are  issued  upgn  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  It  is  otherwise  specially  pre- 
scribed by  law;  or  where  the  first'  or  any  subse<iuent  letters  are 
revoked,  as  prescribed  in  section  2624  of  this  chapter,  by  reason 
of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

Former  {  2593.  amended  and  renumbered  by  L,  1914,  cb.  ^3,  in  «fl«ct 
S**pt.     1,     1914. 

Qti^ingl  Source.— New, 

•**•  Digitized  by  Google 


II  2663-65  SURROGATES'  COURTS.  c.  18,t2,a.8 

i  2563.  rAn'd,  J014.]  IVhen  snrvivlnff  or  remmlBlns 
repre»eiit«tlve  may  act|  when  succeiuior  must  be  ap- 
pointed. 

Where  one  of  two  or  more  execntora  or  administratore  diet, 
or  where  letters  are  revoked  with  respect  to  one  of  them,  a  snc- 
cessor  to  the  p<»rBon  who  dies,  or  whose  letters  are  revoked,  Bhall 
not  be  appointed,  excei)t  where  such  an  appointment  is  neces- 
sary, in  order  to  comply  with  the  express  terms  of  a  will;  bat  the 
others  may  proceed  and  complete  the  administration  of  the  esttte 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding  brought  by  or  against  all. 

Where  all  the  iiersons  to  whom  letters  have  been  issued  die.  or 
where  the  letters  of  all  have  been  revoked  by  a  decree  of  the 
surrogate's  court,  that  court  has,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  the  same  power  to  appoint 
a  successor  to  the  person  or  persons  whose  powers  have  ceaned, 
as  if  the  letters  had  not  been  issued.  The  successor  may  complete 
the  execution  of  the  trust  committed  to  his  predecessor;  he  may 
continue  in  his  own  name,  a  civil  action,  or  special  proceeding, 
pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, order,  or  decree,  in  favor  of  the  latter. 

Former  Si  2(i05  and  20U2,  amended  and  renumbered  by  L.  1014,  ch.  443. 
In   I'fTect   Si'pt.    1,    1»14. 

Original  Source  of  I  2605.—  R.  S.,  pt.  2,  ch.  6.  tit.  2,  |  40.  and  ch.  8. 
tit.  3,  8  17.  and  L.  1805.  ch.  TMi,  5  1-  «  2092  derived  from  R,  S.,  pt,  2, 
ch.  G,   tlu  2,   i  44;  L.  1S37.  cU.  4<k\   S  33,   in  part 

§  2604.  [Added,  1W14.)  Persona  Incompetent  to  receive 
letters,  or  act  ns  testanaentary  trustee. 

No  person  is  competent  to  serve  as  an  executor,  administrator, 
testamentary  trustee   or  guardian,   who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An   adjudged   incomi)etent; 

3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  under- 
standing. 

Kxcept  ais  prescribed  in  section  2567,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  law 
required  to  give  a  bond,  shall  not  qualify  or  serve  as  such  where, 
after  objection  tiled  and  proof  taken,  the  surrogate  tinds  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors,  or  persons  interested  in  the  estate  or 
fund  for  the  due  administration  thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept  1,  1914.  See  former  fS  2U3 
and  20C1,  and  R.  S.,  pt.  2,  ch.  6,   Ut.  2. 

§  266S.  redded,  1014.]  Snrroffate  may  refnae  letten 
under  certain  eondltlonM.      , 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to 
any  person  unable  to  read  and  write  the  English  language;  or 
to  any  persim  who  does  not  file  in  the  surrogate's  office  an 
instrument  acknowledged  or  provod,  and  duly  certified  designatinjf 
the  clerk  of  the  surrogate's  court  and  hfs  successor  in  office,  on 
whom  service  of  auy  process  issuing  from  the  surrogate**  coort 
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may  bo  made  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  npon  himself,  whenever  the  person  so  receiv- 
ing letters  can  not  be  found  and  served  within  the  state  of  New 
York,   after  due  diligence  used. 

Added  by   U    1014.  cb.   443,  In  effect  Sept.   1,   1014. 

9  2560.    [Added,   1014.]      Objections    to    arrant    of   letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to 
granting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
18  disposed  of. 

Added   by  U   1014,  ch.   443,   In  effect  Sept.   1.    1014. 

S  2507.    [Am*d,  1914.]      Bond;   wHeu   required. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
by  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  l)y  giving  a  bond  as  prescrilied  by  law,  although 
an  objection  against  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  tiiey  do  not  afford 
adequate  security  to  the  creditors,  or  persons  interested  in  the 
estate  or  fund,  for  the  due  administration  of  the  same. 

2.  Ttiat  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 
of  the   I'nited  States. 

ronaer  f  208S,  smeiidMl  and  renumbered  by  U  1014,  oh.  443,  in  effect 
Sept.     1.    1U14. 

OriKinal  Source.— B.  S.,  pt.  2,  ch.  0.  tit.  2,  {  0,  In  part,  and  L.  1S73, 
ch.    tt57. 

S  25<18.    [Am'dy  1914.]      Official  oaths  of  exeontors,  etc. 

The  oflflcial  oath  or  affirmation  of  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  effect  that  he  will  well, 
faithfully,  a»d  hofiestly  discharge  the  duties  of  his  ofFice,  de- 
scribing it,  must  be  filed  in  the  surrogate's  otHce,  before  letters 
are  issued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be 
taken  before  any  officer  who  is  authorized  to  administer  oaths. 

Former  |  25IM,  amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect 
Sept.     1,    lOH. 

OriKiual  Source.—  R.  S.,  pL  2.  ch.  6,  tit  2,  H  13  and  41;  U  U87, 
ch.    4<iO,    f   50. 

S  2509.  [Ana*dy  1914.]  Removal,  or  revccn<lon  off  letters 
for   disqaaliflcatlon,  mlscondnct,   etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  dei'edent,  or  a  ward  or  friend  of  a  ward,  or  a 
person  beneficially  interested  in  the  execution  of  a  trust,  or  any 
surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted 
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or  of  a  trustee  may  present  to  the  surrogate's  court  haying  joris- 
diction  a  petition,  praying  for  a  decree  revoking  those  lettere, 
or  removing  such  trustee,  and  that  the  respondent  may  be  cited 
to   sliow   cause   wliy   a   decree   should   not   be   made   accordingly: 

1.  Where  the  resp<»ndent  was,  when  appointed  or  when  letters 
were  issued  to  him,  or  has  since  become  incompetent,  or  dis- 
qualified by  law  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  V  xist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  before  the  letters  were  granted 
or  the  appointment  made. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested  money 
in  securities  unauthorised  by  law,  o^  otherwise  improvidentlj 
managed  or  injured  the  property  committed  to  his  charge;  or 
by  reason  of  other  misconduct  in  the  execution  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  anderstand- 
ing;  he  Is  unfit  for  the  due  execution  of  bis  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate  con- 
tained in  a  decree  or  order,  or  any  provision  of  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was 
obtained  by  a  false  suggestion  of  a  material  fact. 

6.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to 
cease  ui>on  a  eoutingeuey  which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to 
give  a  bond,  where  his  circumstances  are  such  that  they  do  not 
aflford  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  aclministratiou  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  removed  or  is  about 
to  remove  from  the  state,  or  where  the  interest  of  the  infant 
will  be  promoted  by  the  appointment  of  another  p(>rson  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
administrator-in-chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  state. 

Former  ff  2685  nnd  28.12,  amended  and  renumbered  by  H  1914,  ch.  443, 
in  err.'ct  s^pt.  i.  1914. 

Original  Suorce  of  «  2685.^  R.  S.,  pt.  2.  fh.  0.  tit.  2,  {  18 ;  L.  1837.  cfa. 
400.  $  K4.  §  2832  derlvt^d  from  K.  S.,  pt.  2,  <-b.  8,  tit.  3,  ft  1-* ;  I^  t^'7«  cii. 
460,    IS   34,   35. 

«  2IS70.  rAm'dy  1914.]  Petltloni  citation  therenpoa; 
■vspeniiloii. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  showing  that  the  case  is  one  of  those  therein 
spe<-ified,  and  unless  the  surrogate  declines  to  entertain  the  pro- 
ceeding, a  citation  must  be  issued  according  to  the  prayer 
thereof. 

If  such  citation  be  issued  the  surrogate  may.  in  his  discretion, 
make  an  order  suspending  the  respondent  wholly  or  partly,  from 
the  exercise  of  his  powers  and  authority,  during  the  pendency 
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of  the  special  proceeding.  A  certified  copy  of  an  order  so  made 
must  accompany  the  citation,  and  be  served  therewith;  but,  from 
the  time  when  it  is  made,  the  .order  is  binding  upon  the  respond- 
ent and  upon  all  other  persons,  without  service  thereof,  subject 
to  the  excpptions  and  limitations  prescribed  in  section  2555  and 
2556  of  this  chapter,  with  respect  to  a  decree  revolting  letters. 

Former  ||  2ff86.  2833  and  2834.  amc'tided  and  rpnumbered  by  L.  1914, 
ch.    443.   m  effect  Hept.   1,   1914. 

Originnl  floon-e  of  |  2886.  New.  |  2833,  derived  from  R.  S.,  pt.  2, 
ch.  8,  Ut.  3,  if  14  and  15.  First  aentence  of  f  2834  waa  from  U  1837, 
ch.    4im.    f  61. 

§  2571.  [Am'd,  1914.]  Hearlngr;  decree;  teiitaiuentary 
trosta   not   affected. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  may  malce  a  decree  revoking  the  letters 
issued  to,  or  removing,  the  respondent,  or  may,  in  his  discretion, 
dismiss  the  proceedings  upon  such  terms  as  justice  requires. 

Where  an  execu<:or  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power  or 
authority  as  testamentary  trustee,  except  in  the  case  specially 
prescribed  for  that  purpose,  in  section  2H40  of  this  chapter. 

Former  ((  2687  and  2688,  amended  and  renumbered  ^y  L.  1914.  eta.  443, 
In   effect  Sept.    1.    1914. 

Ortirlnal  Source  of  {  2687.— R.  8.,  pt.  2,  ch.  6,  tit.  2,  {|  20  and  21. 
I   2688,    new. 

§  2572.  [AaxM,  1914.]  Application  br  executory  etc.,  for 
peraaiMiloB  to  reiilirn. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a  petition, 
praying  that  his  account  may  be  judicially  settled;  that  a  decree 
may  thereupon  be  made,  revoking  his  letters  or  permitting  him 
to  resign,  and  discharging  him  accordingly;  and  that  the  same 
persons  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made  who  must  be  cited  upon  a  petition  for  a  judicial 
settlement  of  his  account.  The  petition  must  set  forth  the  facts 
upon  which  the  application  is  founded;  and  it  must,  in  all  other 
respects,  conform  to  a  petition  praying  for  a  judicial  settlement 
of  his  account.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

Former  ||  2688.  2814  and  2835,  amended  and  renumbered  by  L.  1014, 
ch.   443.    in  effect  Sept.    1,    1014. 

OHjflnal  Source  of  i  2689.—  L.  1870.  ch.  3rj9.  S  3,  In  part.  8  2814,  new. 
I  283r>  derlred  from  L.  1837,  cb.  400,  ((  51,  52,  in  part. 

§  2573.    [AmM,  1914.]      Proceedlngra  therenpon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  the  proceedings  thereupon  must  be  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
account;  except  that  the  surrogate  must  first  determine  whether 
sufficient  reasons  exist  for  granting  the  prayer  of  the  petition. 
Upon  his  fully  accounting,  and  paying  over  ail  money  which  is 
found  to  be  due  from  him,  and  delivering  over  all  books,  papers, 
and  other  property  in  his  hands,  either  into  the  surrogate's  court, 
or  in  such  a  manner  as  the  surrogate  directs,  a  ^^A^P^f^  ^ 

fUio  o 


1 


§2674  SURROQATES'  COURTS.  c.l8,t.2,a.S 

made,  revoking  the  petitioner's  letters,  or  removing  him,  and 
discharging  him  accordingly. 

Former  H  2690  and  8S86,  amended  apd  renmnbered  by  L.  1914.  ck.  141, 
In  effect  Sept.  1,  1914.  ^  .       ^^ 

Original  Source  of  {  2690.—  L.  1870.  cb.  359.  {  3,  In  part.  |  2836.  dtftnl 
from  L.  1837,  ch.  460,  {{  52-B9.  and  part  of  |  66. 

I  2574.  (Am'd,  1014,  1916.J  In  what  eaaea  letters  mmj  be 
revoked  or  trustee  renaoved    witlioat  a  cttatioa. 

In  either  of  the  following  cases,  the  surrogate  may  make  a 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardianship,  issued  from  his  court,  or  removing  a  tegtamentary 
trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  u 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the  retara 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  sodi 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  upon  him,  bj 
reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
or  his  neglect  or  refusal  to  obe^  an  order,  such  a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  comi>etent  iuris- 
diction  the  will  under  which  letters  have  been  issued  is  declared 
to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  the 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  i 
new  surety  when  required  to  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

6.  Where  such  a  person  has  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  guardian  or  trustee 
mingles  the  funds  of  such  estate  with  his  own  or  deposits  the 
same  with  any  person,  association  or  corporation  authorised  to 
do  business  under  the  banking  law,  in  an  account  other  tlum 
as  such  executor,  administrator,  guardian  or  trustee. 

Bnbd.  7  added  by  U  1916.  eh.  088,  in  effect  Sept.  1.  1916. 

Former  |  2691.  amended  and  rentunbered  by  U  1914,  eft.  44S,  Is  tfid 
Sept.   1,   1914.  _ 

Original  Source.— R.  8..  pt.  2.  cb.  6.  ttt  8,  (  19;  L.  1S46.  ch.  tU 
I  1.  in  part. 
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ARTICLES    FOURTH. 

mdt  and  undertakings,  approval,  recording,  proeeouiion  a/nd 
ditcharge;  sureties,  their  release,-  rights  and  obligations, 

2375.  Approval  tDd  recording  of  bonds  and  undertakings. 
2576.  Deposit  of  securities   to  reduce   penalty   of  bond. 
2(77.  Wbea  nsw  Imid  or  new  miretles  m«7  b«  re<inijc«d. 

2578.  Idem;  bow  principal  may   be   required   to  ^re  «  mm 

cetfera. 

2579.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

2580.  fieleasf*  of  old  sureties  on  tbe  glTlng  of  new. 

2581.  Principal  may  substitute  new  bond  or  surety  after  Judicial  settle- 

ment. 

2582.  Sureties  Uable  for  money,  et  cetera,  received  in  another  capacity. 
iSSi.  When  bond  may  be  prosecuted. 

2584.  Successor  may  prosecute  official  bond. 

S8S.  ActioD  on  oflBclal  bond,  wben  no  succewor  appolntod. 

S88b  Discharge  of  bond   or   undertaking  glTen  on  appeal,    or   for   the 

perfurmance  of   an    act. 
M7.  Application   of    this    article    to    executors,    et   cetera,    heretofore 

appointed. 

7S.   [Added,  1014.]     Approral  and  recording  of  bond* 
indertaklnsfl. 

bonds  and  undertakini;*  filed  in  the  gnrrogate's  court  most 
roved  as  proTided  in  section  812  of  this  act,  except  that  In 
!8  containing  a  city  of  the  first  or  second  class  or  a  part  of 
ty.  the  surrogate  or  surrogates  may,  in  writing,  designate 
in  the  office  to  approve  all  or  any  clase  of  bonds  or  under- 
,  and  when  approved  such  bonds  and  undertakings  mnst . 
rded. 

by  Lw   1914,  eh.  44S,  In  effect  Sept.  1.   1914. 

I.     fAm^d,    1888,    1914.]    Deposit  of  aecnrltlea  to  re- 
PAsaltr   of   bond. 

j&se  where  a  bond,  or  new  sureties,  on  a  bond,  may  be 
by  a  surrogate  from  an  executor,  administrator,  guard- 
eetanientary  trustee,  if  the  value  of  the  estate  or  fund 
at  that  the  surrogate  deems  it  luexpedieut  to  require  se- 
the  full  amount  prescribed  by  law,  be  may  direct  that 
ritiee  for  the  payment  of  money,  belonging  to  the  estate 
be  delivered  to  the  county  treasurer,  or  chamberlain, 
posited  subject  to  the  order  of  the  executor,  adminls- 
lardJan  or  testamentary  trustee,  countersigned  by  the 
,  irith  a  trust  company,  bank  or  safe  deposit  company. 
h  a  deposit  has  been  made,  the  surrogate  may  fix  the 
r  the  bond  with  respect  to  the  value  of  the  remainder 
le  estate  or  fund.  A  security  thus  deposited  shall  not 
awn  from  the  custody  of  the  depo8itor>',  and  no  person 
I  the  county  treasurer,  chamberlain  or  the  proper  officer 
ository,  shall  receive  or  collect  any  of  the  principal  or 
eujred  thereby,  without  the  8i)ecial  order  of  the  surro- 
h  an  order  con  be  made  in  favor  of  »uch  executor,  ad- 
',  guardian  or  testamentary  trustee,  only  where  an 
SX  661 
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additional  bond  has  been  given  by  him,  or  upon  proof  that  the 
estate  or  fund  has  been  so  reduced,  by  paymentH  or  otherwise, 
that  the  penalty  of  the  bond  orijfinally  given  will  be  sufficient  in 
amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
thereof,  if  the  security  so  withdrawn  is  also  reckoned  in  the 
estate  or  fund. 

Former  |  2.'i95.  as  amended  by  L.   18S5,  oh.  516,  amended  and  renumbered 
by  L.  1914,  ch.  443,  la  eff^t  Sept.  1,  1014. 
Original   Source. —  New. 

f  S677.  [Am'd,  1914.  1916.]  When  ne-vr  l>o»4  or  ne-vr  ««re>> 
ties  aaay  b«  required. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  the 
surrogate's  court  a  petition,  setting  forth  that  a  surety  on  a  bond, 
taken  as  prescribed  in  this  chapter,  is  insulllcient,  or  has  re- 
moved or  is  about  to  remove,  from  the  state,  or  is  dead,  or 
that  the  bond  is  iuadequate  in  amount;  and  praying  that  the 
principal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or  in  default  thereof,  that  he  may  be  removed  fron. 
his  office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  an  executor,  or  administrator,  the  petition  may  also 
be  presented  by  any  creditor  of  the  decedent  If  it  appears  to 
the  surrogate  that  there  is  reason  to  believe  that  the  alle^ationa 
of  the  petition  are  true,  a  citation  shall  issue  to  the  principal 
on  the  bond  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted. 

Former  |  2597,  amended  and  renumbered  by  L.  1914,  cfa.  448;  amended  by 
U   1915.   cb.   022,   In  effect  May   14,   1915. 

Original  Source.— L.  1837.  ch.  460,  if  25,  26,  aa  amended  by  U  1861, 
ch.  229,  and  {  35. 

t  8578.  [Am'd,  1914.]  Id.|  how  prlncliMil  nay  be  reqwired 
to  vlTe  a  nevr  bondt  et  cetera. 

Upon  the  return  of  a  citation,  issued  aa  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  allegations,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  on  the 
bond  to  give  new  or  additional  sureties,  or  a  new  bond  In  n 
larger  penaltj*,  as  the  case  requires,  within  such  reasonable  time, 
not  exceeding  twenty  davs,  as  the  surrogate  fix(»s;  and  directing 
that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

Former  M  2598  and  2599,  amended  and  renumbered  by  L.  1914.  cfa.  443. 
In  effect  Sept.   1.   1014. 

Orifdnal  Source  of  I  2598.— L.  1R37.  cb.  400.  |  27,  as  amended  by 
L.    1800.  cb.  229.     $  2699,   derived   from  L.   1837,   ch.  409,   {  28. 

§  2579.  [Am*d,  1901,  1914.1  Saretles  may  apply  to  be 
released  as   to  fatar«   breaches. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court  pray- 
ing to  be  released  from  responsibility  on  account  of  any  future 
breach  of  the  condition  of  the  bond,  and  that  the  principal 
on  the  bond  be  required  to  give  new  sureties  and  to  render  and 
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settle  his  acconnt,  and  that  a  citation  issue  to  said  principal  to 
show  cause  why  the  application  should  not  be  grunted. 

Former  |  2600,  amended  and  renumbered  by  L.  1014,  oli.  443,  In  effect 
St'pt.    1,    1914. 

Original  Soorce.— L.  ia37,  ob.  400,  fS  29.  30,  as  amended  by  L.  1862, 
ch.   229,  and  L.   1876,   cb.   278. 

§  2580.  [Ain*d,  IHOI,  1014.]  Relcaae  of  old  auretlea  on 
the  B^lYtBgr  of  nevr* 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section,  if  the  principal  on  the  bond  does  not  file  a  new  bond 
in  the  usual  form  with  new  sureties  to  the  sntisf action  of  the 
surrogate,  the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  tile  such  new  bond  within  such  reasonable  time,  not  ex- 
ceeding twenty  days,  as  the  sm-rogate  fixes.  '  Should  the  princi- 
pal file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal,  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree,  and  to  file  such  account  within  a  time 
fixed,  not  exceeding  twenty  days  from  such  date;  otherwise  he 
must  make  a  decree  removing  such  principal  or  revoking  his 
letters. 

Former  |  2601,  as  amended  by  L.  1901.  cb.  524,  amended  and  renumbered 
by    I,.    1914,    cL.    443,    In    effect    Sept.    1,    1914. 
Original  Soorce.— L.   1837,   cb.  460,    ||  81,   32. 

S  2581.  [Added,  1914.]  Prinelpnl  mar  aubatltnte  new 
bODd  or  sarety  after  Jiidfel»l  settleaieiit. 

Whenever  there  is  pending  in  surrogate's  court  a  proceeding 
for  the  intermediate  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  who 
has  been  required  to  file  an  ofiicial  bond,  such  priucipi^l  may  ask 
in  such  proceeding,  upon  good  cause  shown,  for  leave  to  file  a 
new  bond  or  a  new  surety.  If  the  surrojrate  grants  such  appli- 
cation he  shall  thereupon  fix  the  penalty  of  the  new  bond,  or  the 
amount  in  which  the  new  surety  must  justify,  and  upon  the  filing 
and  approval  of  such  new  bond,  of  of  the  undertaking  of  the  new 
surety,  the  surrogate  may  provide  in  the  decree  of  judicial  set- 
tlement that  the  former  bond  or  surety  he  discharged  from  and 
after  the  date  of  such  decree  from  all  liability,  except  upon  ap- 
peal therefrom,  as  to  all  matters  embraced  in  said  account  and 
decree. 

Added  by  L.   1914,  cb.  443,  In  effect  Sept.  1,    1914. 

f  2582.  lAni'd,  1914.1  Sureties  liable  for  money,  et 
^^tertif  received  In  another  capacity. 

A  person  to  whom  letters  are  issued  is  liable  for  money  or 
other  personal  proi^erty  of  the  estate  which  was  in  his  hands,  or 
under  hin  control,  when  his  letters  were  issued,  in  whatever  ca- 
pacity  it  was  received  by  him,  or  came  under  his  control.  Where 
it  was  received  by  him,  or  came  under  his  control,  by  virtue  of 
letters  previously  issued  to  him  in  the  same  or  another  capacity, 
an  action  to  recover  the  money,  or  damages  for  failure  to  de- 
liver the  property,  may  be  maintained  upon  both  official  bonds; 
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but,  as  between  the  sureties  upon  the  official  bond  given  npoo 
the  issue  of  the  prior  letters,  and  those  upon  the  official  bond 
{2riven  upon  the  issue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Former  f   2590,   amended  and   renumbered  by  L.   1914,   cb.    443,   !■  «ffee( 
Sept.   1,   1914. 
Original   Source. —  New. 

t  2583.    [Rennm.,  1914.]      l^hen  bond  nar  >»«  pvoflecvtc^ 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  aa 
action  to  recover  the  sum  remaining  uncollected  may  be  mais- 
tained  upon  his  official  bond  by  and  in  the  name  of  the  person 
in  whose  favor  the*  decree  was  made.  If  the  principal  debtor  is 
a  resident  of  the  state,  the  execution  must  have  been  issued  to 
the  county  where  he  resides. 

Former  i  2007,  renumbered  by  L.   1914.  ch.  443,  In  effect  Sept   1.  1914. 
Original  Source.— L.   l&SO,  cb.  400.   |  65. 

{  2584.  [Aiu*d,  1914.]  Sncceaaor  may  ppoaeeii*e  •fleUl 
bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  ao 
action  upon  his  predecessor's  official  bond,  in  which  he  may  re- 
cover any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered 
by  him;  and  to  the  full  extent  of  any  injury,  sustained  by  the 
estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly;  except  that  a  re- 
covery for^  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hufr 
band,  wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
by  a  will  for  the  ben«?fit  of  any  person  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 

A  decree  against  such  decedent's  executor,  or  administrator, 
rendered  upon  an  accounting  under  section  2726  of  this  chapter, 
has  the  same  eflFect  as  if  an  execution  issued  upon  a  surrogate'! 
decree  against  the  property  of  decedent  had  been  returned  un- 
satisfied during  decedent's  life  time. 

Former   I   2008,   amended   and   renumbered   by   L.    1914,    ch.   443.  in  effect 
Sept.    1.    1914. 
Original  Source.— R.  S.,  pt.  2,  ch.  6,   tit.  3,   {  21. 

I  2S8R.  fAni'd,  1014.]  Action  on  ofHcinl  bond,  wbea  ■• 
■occeaaor  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  has  been  removed,  or  his  letters  hare  been  revoked,  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  ob- 
taining an  order  from  the  surrogate  granting  him  leave  so  to 
do,  maintain  an  action  upon  the  official  bond  of  the  person  so 
removed  or  whose  letters  have  been  revoked  in  behalf  of.  him- 
self and  all  others  interested;  in  which  the  plaintiff  may  recorer 
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any  money,  or  the  full  value  of  any  other  property,  received  by 
the  principal  on  the  bond,  and  not  duly  administered  by  him, 
and  to  the  full  extent  of  any  injury  Bustained  by  the  estate  of 
the  decedeot,  infant  or  beneficiary  by  any  act  or  omission  of  the 
Itrincipal.  The  money  recovered  in  such  an  action  miiiit  be  paid, 
by  the  sheriff  or  other  officer  who  collects  it,  into  the  surrogate's 
onnrt  to  he  paid  to  a  successor  when  appointed  and  distributed  to 
the  persons  entitled  thereto. 

Former  |  2600,  amendod  and  rennmbered  by  L.  1014,  eta,  443,  In  effect 
Sept.   1.   1914. 

Original   Source. —  New. 

i  21186.  f  Add««,  1914.]  Dl«clt»rve  of  bond  or  vndertak- 
inV  Biven  on  appeal,  or  for  tlt«  performance  of  an  net. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to 
insure  the  performance  of  an  act  by  himself  or  another,  as  to 
which  no  accounting  is  required  by  law  for  its  discharge,  may 
apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  wnfch  the  bond  or 
nndertaking  was  given,  for  the  discharge  of  the  obligation  or 
liability,  in  whole  or  ia  part.  The  court  may  thereupon  by  order 
certify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
taking is  discharged,  or  may  direct  that  such  obligation  or  lia- 
bility be  discharged  in  such  amount  as  may  be  just,  and  that  the 
bond  or  undertaking  shall  thereafter  have  the  same  force  and 
effect  as  if  given  in  terms  for  the  remaining  obligation  or 
liabiUty. 

Added  by  L.   1014,  ch.  448,  in  effect  Sept.   1,    1914. 

i  SB87.  fAm'd,  1914.]  Application  of  thU  article  to  exec- 
utnTUf  et  eetera^  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  man- 
ner, the  liability  of  the  sureties  on  a  bond  executed  before  this 
chapter  takes  effect. 

Former    |   2610,   amended   and   renumbered   bj   L.    1014,   ch.   443,   in   effect 
Sept.    1.    1014. 
Original  Sourctt. —  New. 

665 


d  by  Google 


§  2588  SURROGATES'  COURTS.  c  i6,t.3,a.l 


TITLE  m. 

Granting  letters  of  administration,  probating  and  constmiiig 
wills;  issue  of  letters  testamentary,  and  ancillary  lettezs 
testamentary  and  of  administration;  appointment  and  quJifl- 
cation  of  testamentary  trustee;  appointment  and  qualiflcattoa 
of  general,  ancillary  ajid  testamentary  guardian,  and  guardian 
by  deed;  annual  accounts  by  such  guardians. 

Article  I.  Grant  of  letters  ot  administration,  and  quallflcation  of  admtii- 
iMtratoni;  public  and  temporary  administrator;  admlnUtiatioii 
with  the  will  annexed  and  de  bonis  n<m, 
II.  Production  and  probate  of  wills;  objections  and  their  trial;  c<ib- 
Ktnictlon  of  wills;  quallflcation  of  executon);  infant  of  ancUlarr 
letters  teKtamentary  and  of  administration ;  qualification  of  testa- 
mentary trustee;  security  from  testamentary  truiitees  and  exec- 
utoTH  acting  as  trustees. 
III.  Appointment  and  qualification  of  general,  ancillary  and  teets- 
mentary  guardians,  and  guardians  by  deed;  filing  and  esamlniaf 
guardians*  annual  accounts. 

ARTICl^B    FIRST. 

Grant  of  letters  of  administration,  and  qualifictUion  of  admimi- 
trator;   public   and    temporary    administrator;  administrator 
with  the  tcill  annexed,  and  de  bonis  non. 

Sec.    2588.  Who  entitled  to  letters  of  administration. 
2589.  Application  for  letters. 

2500.  Citation;   proc(>eding8  upon  return  thereof. 

2501.  Administrator's   bond. 

2502.  Limited   letters  may   be  issued;    bond. 

2503.  County  treasurer  appointed  administrator  to  qualify  and  bate  feei. 

2504.  I*ublic   administrator   of   Kings    county. 

2505.  Public  administrator  of  Erie   county. 

2506.  When  and   how   temporary   administrators  may   bo   appointed. 

2507.  General    powers,    et  cetera,    of   temporary   administrator. 

2508.  Idem;  as  to  requiring  creditors  to  preaent  claims. 
2500.   Idem;   as   to  paying  debts. 

2600.  Idem;   as  to  real   property. 

2601.  Special  powers  of  temporary  administrator  of  absentee;  may  pro- 

vide for  family. 

2602.  Notices   requlrwl   by   this  article;   how  given. 

2603.  Letters  of  administration  with  will  annexed;  wben  and  to  whon 

granted. 
2Q04.  Idem ;   renunciation  or  exclusion  of  persons  having  prior  right 

2605.  How  executor  or  administrator  with  the  will  annexed  qualiflca. 

2606.  Api)olntment   of   administrator   de   bonis   non. 

S  25KH.  lAm*d,  1804,  1H07,  1009,  1918,  1914.]  "WhiO  entitled 
to  letters  of  admlnliitratlon. 

Administration  in  case  of  intestacy  must  be  granted  to  the  per- 
sons entitled  to  take  or  share  in  the  personal  property,  who  are 
competent  and  will  accept  the  same,  in  the  foUowiu^  order: 

1.  To  the  snrvi villi?  husband  or  wife. 

2.  To  the  children. 

3.  To  the  i^raudchildrcu. 

4.  To  the  father. 

5.  To  the  mother. 

6.  To  the  brothers. 


7,  To  the  sisters. 
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8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate,  preference  being  £^iven  to  the  person  entitled  to 
take  the  largest  share  in  the  estate,  except  as.  hereinafter  pro- 
vided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant, 
or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 
representative,  as  the  case  may  be,  shall  have  a  prior  right  to 
letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  competent 
person  entitled  to  take  or  share  in  the  estate  will  accept  the 
same,  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
the  same  or  an  appointment  is  not  made  by  consent  as  herein- 
after provided,  then  administration  shall  be  granted  as  follows: 

a.  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner, 
in  the  discretion  of  the  surrogate. 

c.  To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they 
must  be  preferred  in  the  following  order:  First,  men  to  women; 
second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
third,  unmarried  women  to  married.  If  there  are  several  per- 
sons equally  entitled  to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  persons.  Administration  may  be 
granted  to  one  or  more  competent  persons,  jointly  with,  and  upon 
the  application  of,  a  person  entitled,  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons 
entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
and  competent,  which  consent  must  be  in  writing,  and  filed  in 
the  office  of  the  surrogate.  For  the  purposes  of  this  section  a 
trust  company  or  other  corporation  authorized  to  act  as  adminis- 
trator shall  be  included  in  the  word  "person." 

Fonn'>T  f  2660.  as  amended  hj  L.  1804.  ch.  503;  L.  1807,  cb.  177; 
U  1909,  ch.  65;  U  1913,  ch.  403,  amended  and  runambered  by  L.  1014. 
cb.   443,    In  effect  Sept.   1,    1014. 

Oiijrlnal  Source.—  The  original  section  was  snpereeded  by  the  amend- 
ment of  1803  which  re-enacted  In  the  section  R.  S.,  pt,  2,  ch.  6,  tit.  2, 
SI    27-20.    33,    34. 

§  2680.    [An'd,  189S,  190O,  1M4.1     Applleation  for  letters. 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate, 
or  interested  in  an  action  brought  or  about  to  be  brought  in 
which  the  intestate,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition, 
praying  for  a  decree  awarding  letters  of  administration,  either 
to  him,  or  to  another  person.  A  citation  shall  not  be  issued, 
and  a  decree  shall  not  be  made  where  a  citation  is  not  necessary, 
until  the  petitioner  shows  to  the  satisfaction  of  the  surrogate, 
the  existence  of  all  the  jurisdictional  facts,  and  particularly  that 
the  decedent  left  no  will. 

Former  f  2662,  a»  amended  by  I>.  1803,  ch.  686.  and  L.  I»p9,  ch  184. 
amended  and  renumbered  by  L.   1914.   ch.  443,   In  effect  Sept.   1.  1014. 

UrlKUial  Source.— The  amendment  of  1893  consolidated  In  the  jectlon 
former  II  2860  and  2661.  Former  f  2660  was  new  to  the  code  of  civil 
p?5?Slur"  W^l  ^MX  ^aa  derived  from  H.  ».,  pt.  2,  cb.  6,  tit.  2,  |  26. 
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I  2S90.  (Am'df  18lft8»  1911,  1914.]  CltatloAi  proeeedlass 
upon  return  tbereof. 

Ererr  person,  heing  a  resident  of  the  state  and  competent,  wbo 
has  a  right  to  administration  prior  or  equal  to  that  of  the  peti- 
tioner and  who  has  not  renounced,  must  be  cited  upon  a  petition 
for  letters  of  administration;  and  where  the  petitioner  is  not 
entitled  to  share  in  the  distribution  of  the  estate  there  mnst  also 
be  cited  all  resident  infants  and  adjudged  incompetents  who  are 
so  entitled.  The  surrogate  may,  in  his  discretion,  issae  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  anj 
or  all  other  persons  interested  in  the  estate.  Where  it  is  not 
necessary  to  cite  any  person,  a  decree,  granting  letters  may  be 
made  on  presentation  of  the  petition.  Any  person  wbo  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledged, 
or  proved,  and  duly  certified  which  must  be  filed  in  the  surro- 
gate's office;  except  that  a  public  administrator  or  county  treas- 
urer may  not  renounce  his  right  and  may  only  be  excused  from 
acting  as  such  upon  his  motion  duly  made  and  upon  an  order 
made  and  entered  thereupon  by  the  surrogate. 

Former  |  2G63,  aa  amended  by  h.  1H93.  ch.  680,  and  L.  Idll,  dL  4S1. 
amended  and  renumbered  by  It,   1014,   cb.   443.    lo   effect  Sept.   1,   1914. 

OrlgiURl  8our<'e. —  Tbe  amendment  of  18DS  consolidated  In  tbls  aectkm  alt 
of  former  |9  2(1«2,  2663,  2664.  2665.  and  2666;  f  2662  waa  new;  f  2668  wm 
derired  from  R.  S.,  pt.  2.  ch.  6,  tit.  2,  §  37 ;  |  8664  wai  from  R.  S.,  pC  2. 
cb.  6,  tit.  2.  8  35,  in  part;  fi  2665  waa  new;  i  2666  waa  from  L.  1S78,  <*. 
298.   f  2. 

i  2091.    [Am'd,   1898,   1914.]    Admlml«trator*s    bomd. 

Before  letters  are  issued  to  an  administrator  he  must  file  his 
official  oath,  and  execute  to  the  people  of  tbe  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  the  probable  amount  to  be  recovered  by  reason 
of  any  right  of  action,  granted  to  an  executor  or  administrator, 
by  special  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
all  creditors.  The  sum  to  be  fixed  as  the  amount  of  the  peaalty 
must  be  ascertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  proper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  -surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin 
of  the  decedent  or  all  the  persons  entitled  to  share  in  the  e^itate 
consent,  the  penalty  of  the  bond  need  not  exceed  douUe  the 
amount  of  the  claims  of  the  creditors,  agamst  the  estate,  pre- 
sented to  the  surrogate,  pursuant  to  a  notice  to  be  published 
once  a  Week  for  four  weeks  in  such  newspaper  or  newspapers  sb 
the  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and  notifying  creditors  to  present 
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their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
fixed  in  such  notice,  which  shall  be  at  least  thirty  days  after 
the  first  publication  thereof;  but  no  bond  so  gxren  shall  be  for 
less  than  five  thousand  dollars;  and  such  lK>nd  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Former  |  2664.  «s  amended  by  L.  1893.  ch.  6&6,  amended  and  renumbered 
br  L.  1914.  cb.  443.  In  effect  Sept.  1,  1914. 

Original  Source. —  The  amendmeJit  of  1893  cbangi>d  the  number  of  tbiii 
section;  It  was  formerly  |  2667  and  was  derived  from  R.  B.,  pt.  2,  cb.  6* 
tit.  2,   I  42. 

<  2608.  [Added,  1914.]  Limited  letters  may  be  iMvedf 
bond. 

Where  a  right  of  action  is  grranted  to  an  executor  or  admin- 
istrator by  special  prorision  of  law,  or  it  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  decedent,  and  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recorered  in  the  case  of  an  executor,  or  such 
probable  recoTcry  and  the  existing  personal  estate  in  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and 
issue  letters  which  as  to  such  cause  of  action  shall  be  limited 
to  the  prosecution  thereor,  and  restraining  the  executor  or  ad- 
ministrator from  compromise  of  the  action  or  the  enforcement  of 
any  Judgment  recovered  therein  until  the  further  order  of  the 
surrogate  made  upon  filing  satisfactory  security. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept.  1,   1914. 

I  2698.  [Added,  1914.]  Countr  trea««rer  appointed  ad« 
mlalatrator  to  «aallfF  and  have  feott. 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qualify  in  the  manner  prescribed  in  section  2591;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrators  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  la*w  to 
administrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
county  attorney  or  the  official  attorney  of  such  treasurer. 

Added  by  L.  1914»  cb.  443,  in  effect  Sept   1,  1914. 

f  9S94.  [.4in'd,  1898,  1904,  1914.]  Pvblle  administrator  of 
Klavi  eownty. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable  person  as  public  administrator  of  said  county 
to  bold  office  for  the  term  of  five  years  unleMs  sooner  removed 
for  cause,  the  said  term  beginning  on  the  nineteenth  day  of  Oc- 
tober, nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in 
said   office   by    reason    of   death,    resignation    or   otherwise    said 
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surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as 
public  administrator  for  the  full  term  of  five  years  from  the  date 
of  such  appointment  and  qualification.  Before  entering  upon 
the  performance  of  the  duties  of  his  office  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  constitutional  oath  of  office,  and  execute 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme 
court,  to  the  county  of  Kings,  in  a  penal  sum  of  fifty  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  all  the  duties 
of  his  ofl5ce,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  eome  into  bin  bands 
as  such  public  administrator,  according  to  law,  which  bond  must 
be  filed  with  the  clerk  of  the  county.  He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  necessary  expenses 
the  same  commissions  as  are  now  allowed  by  law  to  executors 
or  administrators,  and  he  shall  receive  a  salary  for  his  services 
to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  upon  the  recommendation  of  the  surrogate  of 
the  county  of  Kings,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charges.  The  public 
administrator  shall  not  receive  to  his  own  use  any  fees  or  emoln- 
ments  in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such  payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  suc^ 
form  as  the  comptroller  of  the  city  of  New  York  shall  prescribe, 
showing  in  detail  the  costs  and  commissions  received  and  allowed 
to  him.  A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county 
of  Kings.  The  surrogate  shall  also  appoint  a  counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upon  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  year  in  the  same  manner  as  are  other  county  charges. 
He  shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  admini.ster  upon  the  goods,  chattels,  personal  property 
and  debts  of  persons  dying  intestate,  and  for  that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  wUl 
is  proved  and  letters  testamentary  issued  thereon.  All  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable  apply  to  and  are  con- 
ferred on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letters 
of  temporary  administration,  mny  in  his  discretion  issue  \ett€n 
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of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

Former  |  2669.  aa  amended  by  L.  1803,  cb.  686;  L.  1904,  eb.  367;  L.  1911, 
cb.  774,  amended  and  renombered  by  L.  1914,  ch.  443.  In  efTect  Sept.  1.  1914. 

Original  Soutce. —  Inserted  by  the  amendment  of  1893  aa  a  substitute 
for  1..  1^71.  cb.  385,  ||  1-7;  |  4  of  tbls  act  was  amended  by  L.  1882,  eb.  124. 

I  2S9S.  TAddedy  1914.]  Public  admlnlatrntor  of  Erie 
eonnty. 

The  surroirate  of  the  county  of  Erie  shall,  within  ten  days 
after  the  passage  of  this  act,  and  every  five  years  thereafter, 
except  as  hereinafter  provided,  appoint  a  suitable  person  as 
public  administrator  of  and  for  said  county,  to  take  office  im- 
mediately, and  to  hold  office  for  the  term  of  five  years  from  the 
first  day  of  January  succeeding  his  appointment,  unless  sooner^ 
removed  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resig- 
nation or  otherwise,  said  surrogate  shall  fill  the  same  by  appoint- 
ing a  suitable  person  as  public  administrator,  to  take  office  im- 
mediately upon  his  appointment  and  qualification,  and  hold  for 
the  term  of  five  years  from  the  first  day  of  January  succeeding 
his  appointment,  unless  sooner  removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his 
office,  the  person  so  appointed  shall  take  and  subscribe  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  consti- 
tutional oath  of  office,  and  execute  a  bond,  with  sufficient  sure- 
ties to  be  approved  by  a  justice  of  the  supreme  court,  to  the 
county  of  Erie,  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office, 
and  that  he  will  fully  and  correctly  account  for  and  pay  over 
all  moneys  and  property  that  may  come  into  his  hands  as  such 
public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all 
moneys  or  property  that  come  into  his  hands,  after  deducting  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowpd  by  law  to  executors  or  administrators,  and  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on,  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  of  the  county 
of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and 
are  conferred  on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorized  by 
law  to  issue  letters  of  temporary  administration,  may,  in  his 
discretion,  issue  letters  of  temporary  administration  to  such 
public  administrator,  without  fuither  security  than  required  by 
this  section. 

Added  by  L.   1914,  eh.  443,  In  effect  Sept   1,   1914. 

g  2596.  [Am'd,  1893,  1901,  1914.1  "When  and  hotv  iem- 
porary  aamlnl«trator«  may   be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  isisue  to  one  or  more 
persons  letters  of  temporary  administration,  in  either  of  the 
following  cases: 

671 


Digitized 


by  Google 


t  2507  SURROGATES*  COURTS.  c.l8,t.3,a.l 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  adminiBtration,  or  in  pro- 
bating n  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  speci- 
fied in  this  RubdiviHion  must  be  made  by  an  order,  if  a  proceed- 
ing for  grant  of  letters  of  administration  or  probate  of  a  will 
is  then  pending.  At  least  ten  days*  notice  of  the  application  for 
such  an  order  must  be  given  to  each  party  to  the  proceeding  who 
has  appeared,  unless  the  surrogate  Is  satisfied  by  proof  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  in  which 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  days. 
If  no  proceeding  is  pending,  application  shall  lie  by  petition  and 
n  citation  shall  issue  in  the  usual  manner  directed  to  the  persona 
entitled  to  letters  of  administration  in  a  case  where  no  will  ia 
known  to  exist;  or  to  the  executor  or  executors,  trustee  or  trus- 
tees if  any,  and  such  legatees  and  devisees  as  tlie  surrogate  may 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed. 

2.  Where  a  person  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  were  shown  to  be  dead,  disappears  or  is  miss- 
ing. 80  that,  after  diligent  search,  his  abode  cannot  be  ascer- 
tained, and  under  circumstances  which  aflFord  reasonable  ground 
to  believe  either  that  he  is  dead,  or  that  he  has  become  a  luna- 
tic, or  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
fully made  away  with;  and  the  appointment  of  a  temporary  ad- 
ministrator is  necessary  for  the  protection  of  his  property,  and 
the  rights  of  creditors  or  of  those  who  will  be  interested  in  the 
estate,  if  It  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  this  title,  re- 
lating to  such  last-mentioned  applicatioiu 

Such  an  application  for  the  appointment  of  a  temporary  ad- 
ministrator in  either  case  may  also  be  nkade,  with  like  effect, 
and  in  like  manner,  as  if  made  by  a  creditor,  by  the  county 
treasurer  of  the  county  where  the  person  whose  estate  is  in 
question  last  resided;  or,  if  he  was  not  a  resident  of  the  state, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated.  A  temporary  administrator  must  qualify  as  prescribed 
in  section  2f^»l  of  this  chapter  ^"ith  respect  to  an  administrator- 
in-chief. 

Pormor  f  2fl7A,  a«  ampndeA  by  L.  ISO.*?,  ch.  886,  and  L.  1901.  ch.  20. 
anicmUKi  and  reuumberod  by  L.   1914,  ch.  443,  in  eftect  8^pt.   1.   1914. 

(irii^liial  Honivo.—  Tbp  atiipndin<*nt  of  INtKi  coaaoUdatod  foria«r  11  2868. 
J6Q9.  2670,  aud  2071;  S  2G(^  wan  derived  fmm  L.  1837,  ch.  400,  I  23,*  aa 
amended    by    L.    1S(S7,    ch.    7S2.    |    7:    I    2d<J9    from    I..    18IM,    eh.    71.    f    11; 


2669.    2070,    aud   2071;    S   2G(^    wan   derived    fmm    L.  1837,    ch.    400,    I    23.*  aa 

amended    by    L.    1S07,    ch.    7S2.    |    7:    I    2d<J9    from  I..    18IM,    eh.    71.    f    11; 

i  2070  from   L.   187.->.  cb.   5l«.    |  1;   |  2671 -  ^      "      -      *      - 

I  43,  as  amraded  by  L.  IHIH.  ch.  71,   |  5. 

i  8687.  [Am'd,  1881,  1914,  1816.1  General  powers,  et  oeterA, 
of  temporary   admlnlatrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  tnlce  into  hu  possession  personal  property; 
to  secure  and  preserve  it;  and  tu  coUc'ct  choses  m  action;  aud,  for 
either  of  these  purpo.scs.  or  for  the  purpdse  of  determining  the  title 
to  personal  property  in  his  possesHioii,  be  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against  him, 
by  leave  of  the  surrogate,  upt>n  a  debt  of  the  decedent,  or  of  the 

072 


d  by  Google 


1    LETTERS  OF  ADMINISTRATION,    if  259^90 

lom  he  represents,  or  upon  any  cause  of  action  to 
ecedent  or  absentee  would  haTe  been  a  party  in  like 
t  with  like  effect  as  if  be  were  an  admmiatrator-in- 
Burrngate  may,  by  an  order  made  upon  at  least  ten 
to  all  the  parties  who  have  appeared  in  the  special 
authorise  the  temporary  administrator  to  sell,  after 
ach  personal  property,  specifying  it,  of  the  decedent, 
isentee  whom  he  represents,  as  it  appt'nrs  to  be  neces- 
,  for  the  benefit  oi  the  estate;  or,  if  it  appears  that 
)f  the  estate  requires  the  notice  to  be  shortened,  the 
ay  shorten  the  notice  to  not  less  than  two  days.  The 
aay,  also,  by  order,  authorize  him  to  pay  funeral 
r  any  expenses  of  the  administration  of  his  trust, 
pher's  or  referee's  fees  on  contest  of  a  will  or  ad- 
;  and  he  may  also  direct  the  payment  of  a  legacy 
'uniary  provision  under  a  will  or  a  distributive  snare 
lortionate  part  thereof,  according  to  sections  twenty- 
and  eisrhty-seven,  and  twenty-six  hundred  and  eighty- 
*  chapter  as  though  he  were  an  executor  or  adminis* 

(72.  as  amended  by  L.  1881.  oh.  536,  amended  and  renumbered 
b.  443;  amMded  by  L.  lOlG,  cb.  621.  In  effect  Sept.  1.  1915. 
rce.--  L,  1837,  cb.  400,  i  24.  a«  amended  by  L.  1864,  cb.  Tl, 


km*d»  1014.]  Id.|  mm  to  reqalrlns  creditors  to 
Kims. 

[try  adminiBfrator,  appointed  upon  the  estate  of  either 
or  an  absentee,  has  the  same  power  as  an  adniinis- 
ef  to  publish  a  noticp  requiring  creditors  of  tiie  de- 
bsentee  to  exhibit  their  demands  to  him.  The  pub- 
reof  has  the  same  effect,  with  respect  to  the  tem- 
linistrator,  and  also  an  executor  or  ndministrator, 
r  appointed  upon  the  same  estate,  as  if  the  tem- 
inistrator  were  the  executor  or  an  administrator-in- 
he  person  to  whom  the  subsequent  letters  are  issued 
ccewior. 

178,   amended  and  rennmbered  by  L.   1014,   eh.  443,   in  effect 

rce.— L.   1870,  cb.  10,  In  part. 

Lm»d,    1014.]    Id. I   a«    to    payingr   debt*. 

ime  after  the  completion  of  the  publication  of  the 
editors  by  a  temporary  administrator,  the  surrogate 
proof,  to  his  satisfaction,   that  the  assets  exceed  the 

an  order,  permitting  the  temporary  administrator  to 
ole  or  any  part  of  a  debt,  due  to  a  creditor  of  the 

absentee;  or.  upon  the  petition  of  a  creditor,  a  citn- 
*ue  to  the  temporary  ndministrator.  requiring  him  to 
why  he  should  not  pny  the  petitioner's  dobt.  When 
ion  is  presented,  the  proceedings  are,  in  all  respects, 
J  where  a  creditor  presents  a  petition,  prnying  for  a 
:ting  an  executor  or  administrator  to  pay  his  <lebt, 
>d  in  this  chapter. 

974,   amended  and  rennmbered  by  L.  1014,   cb.  443,   in  effMt 

irce.~L.  1870,  cb.  350,  f  10,   In  part  DgtizedbyGoOQlc 
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I  2600.    LAm*d,  1001,  1014.]    Id.|  a»  to  real  property- 

When  a  temporary  administrator  is  appointed  and  a  proceed- 
ing is  pending  for  the  probate  of  a  will  of  real  property,  or 
there  is  a  delay  in  the  granting  of  letters  testamentary  or  ad- 
ministration on  such  a  will  or  in  the  qualification  of  a  trustee 
named  therein,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same  or 
another  county,  which  is  affected  by  the  will,  and  to  roceire  the 
rents  and  profits  thereof.  The  surrogate  may,  by  an  ordpr, 
confer  upon  him  authority  to  lease  any  or  alt  of  the  real  prop- 
erty, for  a  term  not  exceeding  one  year;  or  to  do  any  other 
act  with  respect  thereto,  except  to  sell  it,  which  is,  in  the  sur- 
rogate's opinion,  necessary  for  the  execution  of  the  will,  or  the 
preservation  or  benefit  of  the  real  property.  For  either  of  these 
purposes,  he  may  maintain  or  defend  any  action  or  special  pro- 
ceeding. 

Former  |  2673,  ab  amended  by  L.  1901,  cb.  21,  remunbored  by  L.  1914, 
cb.   4-l»,   In  eflTect  Sept.   1,    1014. 

Original  Sourt-e.— L.   1870,   ch.   350,    |   13. 

g  2601.  rAm'd,  1014.]  Speelal  powers  of  temporary  ad- 
minltttrator  of  absentee |  may  proWde  for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  suc- 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporary 
administrator  has  bepn  appointed,  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make 
an  order,  directing  the  temporary  administrator  to  make  such 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  for  the  payment  of 
debts. 

Former  ||  2676  and  2677,  amended  and  renumbered  hj  U  1914,  cb.  443.  in 
effwt  Sppt.   1.   1914. 

Original  Souri-e  of  }  2676,  new.  {  2677  was  derived  from  L.  1875,  cb. 
519.   I   4. 

I  2602.  [Rennn.,  1014.]  Not  lees  reaalred  by  this  artlelet 
lio%v  vlven. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorney  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like 
manner  as  a  notice  may  be  served  upon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  But  where  the  attorney 
or  party  to  be  served  does  not  reside  in  the  surrogate's  count.v; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appear- 
ance for  that  party  has  been  filed  in  the  surrogate's  oflBce;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that  party;  or 
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ay  require  notice  to  be  giyen  to  him  in  any  manner  which  he 
links  proper. 

Vwmn  i  2681,  rennmbered  by.L.  1914,  cb.  443,  In  effect  Sept.  1,  1914. 
Oiiffinal   Source. —  New;    except    that   it   Includes    tbe    last   clause   of   L. 
«4,  ch.  71,  I  6. 

B  200«.  [Am'd,  1881,  1896,  1901,  1910,  1914.]  Letters  of 
Islniatration  vrltli  ifvlU  annexed  |  vrhen  and  to  ^wikonk 
-mmted. 

If  no  person  is  named  as  executor  in  the  will  or  selected  by 
rtae  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
ecator.  or  administrator  with  the  will  annexed,  qualified  to 
t;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
cedent,  or  a  person  interested  in  the  estate  of  the  decedent, 
haWng  a  lien  upon  any  real  property  upon  which  the  decedent's 
tate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
reons  interested  in  the  estate  as  the  surrogate  deems  proper, 
ne  letters  of  administration  with  the  will  annexed,  as  follows: 
1.  To  an  executor  or  administrator  of  a  sole  legatee  and 
rise**  named  in  a  will. 

I.  To  one  or  more  of  the  residuary  legatees,^  who  are  qualified 
act  as  administrators.  A  corporation  which  is  a  residuary 
atee  shall  be  qualified  to  act  as  such  administrator,  although 

specially  authorized  by  its  charter  or  any  provision  of  law. 
t.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
it,  then  to  one  or  more  of  the  principal  or  specified  legatees 
qualified. 

.  If  there  is  no  such  legatee  or  none  who  will  accept,  then 
the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
to  one  or  more  of  the  heirs  or  devisees,  so  qualified, 
f  any  of  the  above  persons  who  would  otherwise  be  entitled 
letters  is  an  infant  or  an  adjudged  incompetent,  administra- 
[  may  be  granted  to  his  guardian  or  committee  as  the  case 
V  be,  unless  there  is  an  adult  or  competent  person  equally 
itled  who  will  accept  the  same. 

.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
divisions,   who  will  accept,  then  to  the  public  administrator, 

if  there  be  none  for  the  county,  to  the  treasurer  of  the 
aty  or  to  the  petitioner  in  the  discretion   of  the  surrogate, 

if  neither  will  accept,  to  any  creditor  or  competent  person 
gnated  by  the  surrogate. 

Ixcept  as  to  the  right  of  priority  as  provided  in  this  section, 
provisions  of  section  2588  of  this  chapter  apply  to  an  appli- 
on  for  letters  of  administration  with  the  will  annexed. 

rmoT  I   2643.   as  amended  b^  L.   1881,   cb.   535;    L.    1895,   ch.    734;    L. 
,    ^h.    141;    U    1910,    ch.    585,    amended    and    renumbered    by    L.    1914, 
M8.    In   effect   Sept.   1,   1914. 
Iglnal  Source.— B.   3.,  pt.  2.   ch.  tit.  2,   I   14. 

2604.  [Am'd,  1914.]  Id.|  rennnclatlon  or  exclusion  of 
lona  liavfns* prior  rlgrlit. 

^here  a  person  applies  for  letters  of  administration  with  the 
annexed,  as  prescribed  in  the  last  section,  and  another  person 
a  ri^ht  to  the  administration,  prior  to  that  of  the  petitioner, 
tation  must  issue  accordingly  unless  n  renunciation  acknowl- 
d  or  proved  and  duly  certified  of  every  person  having  such 
*ior  right  is  filed.     The  surrogate  may  in  his  discretion  issue 

6T5  Digitized  by  Google 


if  2605-06  SURROGATES'  COURTS.  c.  18,t.3,a.l 

a  citation  to  a  person  equally  entitled.  The  proceedinxa  there- 
'upon  are  the  same  as  upon  an  application  for  administratioB 
upon  the  estate  of  an  intestate. 

Former   I   2644,   amended   and  renumbered  hf  U    1914,   ch.  448,  In  effect 
Sept.   1.  1014. 
Original  Source.— R.  S.,  pt.  2,  ch.  6.  tit.  2,  |  35. 

I  2eos.  [Am'd,  1914.]  How  ti^^entor  or  mMmmtmimtrmtm 
vrlth   fhe   tvHI  annexed   qaallllett. 

An  execntor  from  whom  a  bond  is  required  as  prescribed  in 
this  chapter,  or  an  administrator  with  the  will  annexed,  must 
before  letters  are  issued  to  him,  qualify  as  prescribed  by  law 
with  respect  to  an  administrator  upon  the  estate  of  an  intestate; 
and  the  provisions  of  section  2591  of  this  chapter,  with  respect 
to  the  bond  to  be  giren  by  the  administrator  of  an  inteststi^. 
apply  to  a  bond  given  pursuant  to  this  section;  except  that,  in 
fixing  the  penalty  thereof,  the  surrogate  must  take  into  consid- 
eration the  value  of  the  real  property,  or  of  the  proceeds  thereot 
which  may  come  to  the  bands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any.  has  already  been  administered. 

Former  8   2645,   amended  and   renumbered  by   L.    1014,  ch.   443,   In  effect 
Sept.    1,    1014. 
Original  Source.—  E.  S.,  pt.  2,  cb.  e,  tit.  2,  f  42,  In  part 

I  aeo«.  [Am'dy  1880,  1D14.]  Apipolntment  of  MlmlntoCratcr 
de  bonis   non. 

When  alt  the  administrators,  to  whom  letters  have  been  issued, 
die  or  become  incapable,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  de 
bonis  non  to  one  or  more  persons  as  their  successors.  In  like 
manner  as  if  the  former  letters  had  not  been  issned;  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  required,  as  upon  an  original 
application;  except  that  the  surrogate  may,  in  his  discretion,  in 
case  whore  the  estate  has  been  partially  administered  upon  by 
the  former  representative  or  representatives,  fix  as  the  penalty 
of  the  bond  to  be  given  by  such  successor  or  successors,  a  mm 
not  less  than  the  value  of  the  assets  of  the  estate  remaining 
unadministered. 

Former  |  2603,  as  amended  by  L.  1880,  ch.  503,  amended  and  renmobeKd 
by  L.  1014.  ch.  443,  In  effect  Sept.   1   1014. 

Original  Source.—  fi.  S.,  pt.  2,  ch.  6,  tit  2,  |i  10  and  45;  L.  vm,  ch. 
460,   I  88,  in  part 
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ARTICLB  SECOND. 

Production  and  probate  of  toills;  objections  and  their  trial;  con" 
struotion  of  ioill$;  qualification  of  executor;  grant  of  ancillary 
letters  testamentary  and  of  administration;  qu^ification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
eatecutors  acting  as  trustees. 

Sec.    2607.   Petition   to  compel   prcKlnctlon   of   will. 

2608.  Protete  of  irllto  of  dtiieiis  of  tbe  United  States  domiciled  in  tlie 

UnUiKl  Kingdom  of  Great  Britain  and  Ireland. 

2609.  Whc   may  propound  will;   contents  of  petition. 

2610.  Who  to  be  cited   thereupon;   contents  of  citation. 

2611.  ^rltneatsea   to  be  examined  r   proof  required. 

2612.  AtMent,  et  cotora,  witneHses  to  be  accounted  for;  dispensing  with 

testimony;   commlssfon;   proof  of  handwriting. 

2613.  Proof  of  lost  or  destro^'ed  will. 

2014.  Probate  not  allowed,  nnletm  surrogate  satisfied,  et  cetera. 

2615.  Construction   of  will,    how   obtained. 

2616.  Notice  of  probate  to  legatees  and  deTlsees. 

2617.  Who  may  file  objections  to  the  probate  of  an  alleged  will;  Jury 

trial. 

2618.  Notice  to  legatees  and  devisees  of  objections  filed. 

2619.  Proceedings   upon  Jury   trial   of  contested   probate. 
2020.  Wills   to  be   recorded  and   retained ;    exception. 

2621.  Win  certified,  or  record  thereof,  may  be  read  In  evidence. 

2622.  Recording  wills  prored  elsewhere  within   the  state. 

2623.  Records  c»f  certain  wills  heretofore  proved;  how  far  evidence. 
::C24.  Revocation  of  letters  upon  proof  of  will. 

2625.  When  letters  testamentary  may  he  Issued. 

2626.  Supplementary  letters;  executors  not  named  In  letters  not  to  act. 
262Ti  Executor  failing  to  qualify  or  reooauce,   bow  excluded. 

2628.  Benunciatlon  by  nominated  executor;  retraction  thereof. 

2629.  Ancillary  letters  upon  foreign  probate. 
2C30.  Idem;  upon  foreign  grant  of  administration. 
2631.  To  whom  ancillary   letters  granted. 

26.32.  Petition;  citation. 
2638.  Hearing;   security. 

263-1.  E\*r80OB  acting  under  ancillary  letters  must  transmit  assets. 
2685.  Idem;    when    they   may   be   directed   to   pay,    et   cetera,    without 
transmission. 

2636.  Idem;   general  powers  and  duties. 

2637.  How  testamentary  trustee  shall  qualify. 

2638.  Appointoaeot  of   successor. 

2639.  Security    to   be    required    from    a    trustee    or    executor    acting    as 

trusti*. 

2640.  Proceedings  where  testamentary  trustee  is  also  executor  or  admin- 

istrator 
3641.  Apf»]icatlon  of  Win  chapter. 


•  2407.   [Added.    lOlOi 
production  of  wilL 


)f    Am'dy    1014.]    Petition    to    compel 


Whenever  it  shall  appear  by  petition  of  any  pertion  claiming 
to  be  interested  in  the  eftate  of  a  decedent,  that  there  is  reason- 
able ground  to  believe  that  any  person  has  destroyed,  retained, 
concealed,  or  is  conspiring  with  others  to  destroy,  retain  or  con- 
ceal a  will  or  te(itaii>entary  instrument  of  a  decedent,  or  has  any 
knowledge  as  to  such  facts,  the  court  most  malce  an  order 
requiring  the  respondent  to  attend  and  be  examined  in  the 
premlaea,  and  may  in  such  order  or  otherwise  in  the  proceeding 
reqnlM  th«  production  of  any  will  or  teatamentary^inatrnment. 
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Service  thereof  must  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  or  persons  named  therein  and  the  payment 
or  tender  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  sur- 
rogate's court. 

Korroer  §  2621a.  an  added  by  L.  1910.  ch.  858,  ameaded  and  renombered 
by  L.   1714,   cb.   443,   in  effect  Sept.   1,   1914. 

I  2<I08.  [Added,  1909,  Am*d,  1914.]  Probate  of  wills  off 
cftlsens  of  the  I'nlted  States  domiciled  In  the  United  King- 
dom of  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  fenialo,  whose  father  or  husband  previously 
shall  have  declared  his  intention  to  become  such  citizen,  who 
shall  have  died,  or  hereafter  shall  die.  while  domiciled  or  resident 
within  the  United  Kingdom  of  (Jreat  Britain  and  Ireland,  or 
any  of  its  dependencies,  which  shall  aflfect  property  within  this 
state  and  which  shall  have  been  duly  proven  within  such  foreign 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 
probate  in  any  county  of  this  state  wherein  shall  be  any  property 
affected  thereby,  upon  filing  in  the  office  of  the  surrofrate  of  such 
county,  and  there  recording,  a  copy  of  such  last  will  and  testa- 
ment, certified  under  the  hand  and  seal  of  a  consul-general  of 
the  United  States  resident  within  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made 
and  accepted  within  such  foreign  jurisdiction,  certified  in  like 
manner.  letters  testamentary  on  such  last  will  and  testament 
shall  be  issued  to  the  persons  named  therein  to  be  the  executors 
and  trustees,  or  either  thereof,  or  to  those  of  them  who.  prior  to 
the  issuance  of  such  letters,  by  formal  renunciation,  duly  ac- 
knowledged or  proven,  and  duly  certified,  shall  not  have  re- 
nounced the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  in  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  snrrtH 
gate's  court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be"  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Former  |  2705,   as  added  b^  L.   1009,  cb.   65,  amended  and  renumbered  by 
L.   1914.   oh.   443,  In  effect  Sept.    1.    1914. 
Original   Source.— L.    1894,   cb.   631,    f   1. 


9  2<IOO.  [Added,  1014.]  Wlio  mar  propound  ivlll;  contents 
of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,.  legatee, 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  in 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  broaght,  in 
which  action  the  decedent,  if  living,  would  be  a  proper  party. 

Such  petition  in  addition  to  the  general  allegations  contained 
in  section  2521  of  this  chapter  shall  describe  such  will,  and  any 
other  will  of  the  same  testator  on  file  in  the  surrogate's  office,  and 
set  forth  the  names  and  post  office  addresses,  so  far  as  tbey  can 
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with   due  dili;?ence.  of  all  the  devisees,  legatees  and 

3  named  in  said  will,  or  in  any  other  will  so  filed. 

L.  1©14,  ch.  443.  In  effect  Sept.  1,  1914.  See  former  S  2814, 
rived    from    U    1837,    cb.   400,    |   4,    and   amended   by    L.    1S87, 

[A.m*d,  1891,  1802,  1894,  1805,  1914.]  IVho  to  be 
reiapon)   contents  of  citation. 

lowing    persons   must   be   cited   upon   a   petition,   pre- 

preseribed  in  the  last  section: 

will    relates  exclusively   to  real   property,   the  husband 

f  any,   and  all  the  heirs  of  the  testator. 

will   relates  exclusively  to  personal  property,  the  hus- 

nfe,  if  any,  and  all  the  next  of  kin  of  the  testator. 

-will    relates   to   both   real   and   personal    property,   the 

)r  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 

tator. 

•y  case,  each  person  designated  in  the  will  as  executor, 

:ary  trustee  or  guardian,  and  each  person  named  as 
testamentary    trustee    or    guardian,    or    beneficiary    in 

r  will  of  the  same  testator  filed  in  the  surrogate's  office. 

ition  to  the  general  contents  contained  in  sections  2523 

i  of  this  chapter,  the  citation  must  also  set  forth  the 
the  person  by  whom  the  will  is  propounded;  whether 
relates    exclusively    to    real    property,    or    to    personal 

,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

II  261S  and  2616,  as  amended  by  L.  1891.  ch.  174:  L.  1802.  ch. 
894.  ch  118.  and  L.  1005.  ch.  438,  amended  and  renumbered  by 
h.  443.  in  effect  Sept.   I,   1014.  .   „„,^  ^  -.     ^ 

I  Sonrce  of  I  2615. —  L.  1837,  oh.  460.  5  5.  «  2616  was  derlTed 
3.,  pt.  2,  ch.  6.  Ut.  2,  §  37,  and  L.  1837,  ch.  460,  fi  7. 

I.    [Am*d,    1914.]     "WltneaaeM    to    be    examined  j    proof 

•e  a  written  will  is  admitted  to  probate,  two,  at  least, 
subscribing  witnesses  must  be  produced  and  examined, 
nany  are  within  the  state,  and  competent  and  able  to 
Before  a  nuncupative  will  is  admitted  to  probate,  its 
on  and  the  tenor  thereof  must  be  proved  by  at  least  two 
ses.  The  proofs  must  be  reduced  to  writing.  Any  party 
proceeding  may  request  the  oral  examination  of  the  sub- 
g  witnesses  to  the  will  and  may  examine  such  witnesses 
ay  other  witness  produced  by  the  proponent  before  the 
ate,  without  first  filing  objections  to  the  probate  of  such 

er  I  2618,  as  amended  by  L.  1913,  ch.  412.  amended  and  renumbered 

1914,  ch.  443,  in  effect  Sept.   1,   1014. 

nal  Scmrce.— L.  1837,  ch.  460.  parts  of  If  10  and  11, 

lia.  [Am»d,  1882,  1888,  1902,  1914.)  Abaeftt,  etc.,  wlt- 
>■  to  lie  accounted  forj  dlnpeniilnflr  yvitik  tentlmony; 
alaaion)  proof  of  bandwrftlngr. 

e  death,  absence  from  the  state,  or  incompetency  by  reason 
nacy,  or  otherwise  of  a  subscribing  witness  required  to  be 
lined  as  proscribed  in  this  or  thp  last  section,  or  the  fact 
suph  witness  cannot,  with  due  diligence,  be  found  within 
itate,  or  cannot  be  examined  by  reason  of  his  physical  o^t 
679  '        o 
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mental  condition  may  be  shown  by  affidavit  or  other  competent 
ovidence,  and  wheft  so  shown  to  the  satisfaction  of  the  aiUTO- 
Kate,  the  surrogate  may  by  an  order  entered  in  the  minates  or 
recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case 
wliere  such  witness  is  absent  from  the  state  and  it  is  shown 
that  his  testimony  can  be  obtained  with  reasonable  dilipenee. 
the  surrosrnte  may,  in  his  discretion,  and  shall  upon  the  demand 
of  any  party,  require  his  testimony  to  be  taken  by  commL^lon. 
Wliere  tlie  testimony  of  a  subscribing  witness  has  been  dispensed 
with  as  provided  in  this  section,  and  one  subscribiuK  witnef^s  bat 
been  examined,  the  wiU  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  bo  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  execution  of  the  will;  the  will  may  never- 
theless be  established,  ui)on  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Former  M  2010  and  2(120.  lui  amended  by  L.  1882.  cb.  390:  U  1888.  rfe. 
608,  and  L.  1902,  ch.  114.  amended  and  renumbered  by  L.  1014,  cb.  443.  la 
enrt'ft  {M'Pt.    1.    1014. 

Original  Source  of  S  2610.-<  L.  1837.  ch.  400,  part  of  II  10  and  11: 
U  1841,  ch.  129.  {{  1-3.  I  2C2U  wag  derived  from  &.  S.,  pt.  3,  cb.  6,  Ut.  1, 
II   13  and  16,   and  L.  1837,   cb.  4u0,   S  M. 

9  2013.    [Am*d,  1014.]    Proof  of  lout  or  deatrored  wlU. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed 
in  section  1865  of  this  act. 

Former  |  2621,  amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect 
Sept.    1.    1914. 

Original  Source.— L.  1870,  ch.  860,  |  8.  See  also  B.  S.,  pt  2.  ch.  8» 
tit.   1,   I  eTb. 

{  2G14.  rAm*dy  1914.]  Probate  aot  allowed^  valeM  »arro- 
vate  »atl»fled,  etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circnmstances,  and  mu.«!t  be 
satisfied  with  the  genuineness  of  the  will,  and  the  validity  of  its 
execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all 
respects  competent  to  make  a  will  and  not  under  restraint:  it 
must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  and 
the  petition  and  citation  require,  and  must  be  recorded  accord- 
ingly. The  decree  admitting  it  to  probate  must  state  whPth<»r 
the  probate  was  or  was  not  contested. 

Former  ||  2622  and  2623,  amended  and  renumbered  by  L.  1914,  cb.  44S,.  In 
effect   Sopt.    1,    1914. 

Original  Source  of  |  2622.— L.  1837.  ch.  460,  parts  of  ||  10  and  Ij. 
I  2623  was  derived  from  R.  S.,  pt.  2,  cb.  6.  tit.  1,  I  14;  U  1887.  cb.  4^ 
I   18;  L.   1877,   ch.   206,    |  2.  C^nimnlr* 
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%  9616.  [Am'd,  191 0,  1918,  1914.]  Conmtrnetion  of  will, 
liour   obtained. 

An  pxecutor,  administrator  with  the  will  annexed,  or  any 
person  interested  in  obtaining  a  determination  as  to  the  validity, 
c*ou8t motion  or  effect  of  any  disposition  of  property  contained 
in  a  will,  may  present  to  the  surrogate's  court  in  which  such 
will  was  probated,  a  petition  setting  forth  the  facts  which  show 
his  interest,  the  namos  and  post-offlce  addresses  of  the  other 
parties  interested,  and  the  particular  portion  of  such  will  con- 
cerning which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
issue  to  all  persons  interested  in  the  question  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  made.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  rr quires. 

If  a  party  expressly  puts  in .  issue  in  a  proceeding  for  the 
probate  of  a  will  •  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  se<*tion  2014,  may  admit  rhe  will  to  probate  and 
reserve  the  questions  so  raised  for  future  consideration  and 
decree. 

Formor  |   2624,   qs  amonded   by   L.    IBIO,   cb.    5S4.   and   L.    1913,   ch.   337, 
ampDdfHl  aod  renumbfrrd  bv  L.  1914.   eU.  443,  in  effect  Sept.  1,   1914. 
Original  Source.-^  L.    187U,   cb.  359,    |    11. 

i  2eiG.  [Added,  1914.]  Noilce  of  probate  to  leffateea  and 
devl«ee«. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  proceeding,  stating  the 
name  of  the  testatgr,  that  his  lust  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  cit«»d  or  has  not  appeared  or  waived 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each  of  snid  beneficiaries. 

Added  b7  L.   1914,   oh.  443.  In  effect  Sept.   1,   1914. 

§  2111  r.  r  Added,  1914.]  IVho  may  file  objection*  to  tbe 
probate  of  an  alleged  wlll|  Jury  trial. 

Any  person  interested  in  the  event  as  devisee,  legatee  or  other- 
wise, in  a  will  or  codicil  offered  for  probate;  or  interested  as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
is  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate:  or  is  interested  as  devisee,  legatee,  executor, 
testamentary  trustee  or  guardian  in  any  other  will  or  codicil 
alleged  to .  have  bepn  made  by  thp  same  testator  and  not  duly 
revoked  by  him:  may  file  objections  to  any  will  or  codicil  so 
offered  for  probate. 

Such  objections  must  be  filed  at  or  before  the  close  of  the 
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testimony  taken  before  the  siirroRate  on  behalf  of  the  proponent* 
or  at  such  subsequent  time  as  the  surrogate  may  direct,  and  if  a 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  object  ions. 

Added  by  L.  1914.  ch.  443.  in  effect  Sept.   1.  1014. 

§  :£G18.    [Added,  1914.]     Notice  to  legratee*  and  devUeea  ot 
olijeetions  flleu. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  file  the  notice  specified  in  section  2H16  and 
serve  the  same  on  each  of  the  parties  therein  named,  and  upon 
any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  as  the  surrogate  shall  direct, 
which  notice  shall  have  the  additional  statement  included  in  or 
endorsed  thereon  that  object  ions  hare  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  flt  a 
term  of  court  therein  stated.  Proof  of  due  service  of  rucIi  notice 
shall  be  made  and  filed  in  the  surrogate'^  office,  and  any  decree 
in  the  proceeding  shall  not  affect  tlip  right  or  interest  of  any 
such  person  unless  he  shall  have  been  so  notified. 
Added   by   L.    1914,   ch.   443,    !n   effect  Sept.    1,    1914. 

§  201».  (Added,  1»14.]  Proeeedlnirii  upon  Jnry  trial  of 
contested   probate. 

Upon  the  trial  before  the  court  and  a  jnry  of  the  objections 
filed  to  the  probate  of  a  will,  or  codicil,  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
was  not  held  in  the  surrogate's  court,  such  verdict,  order  cr 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur 
rogate's  court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.    1914,   ch.  443,  In  effect   Sept.   1.   1914.*  ^ 

I  2(I20.  fAiuM,  1SKH,  lf>02,  lt»14.]  Wills  to  be  recorded 
and   retained!   exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  the 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  filed  and  remain  in  the  surrogate's  office.  But  when  it 
shall  be  shown,  by  affidavit  or  otherwise,  to  the  fuitisfaction  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  state  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  such  state,  territory  or  country  re- 
quire the  production  of  the  original  will  before  the  provisions 
thereof  become  effective,  the  surrogate  may.  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  interested  in  the 
estate  as  he  may  think  proper,  cause  any  original  will  remain- 
ing on  file  in  his  office  to  be  sent  by  post  or  otherwise  to  any 
court  which,  or  to  any  officer  of  such  state,  territory  or  country 
who,  under  the  laws  thereof,  is  empowered  to  receive  the  same 
for  probate,  or  may  deliver  such  will  to  any  person  interested 
in  the  probate  thereof  in  such  state,  territory  or  country,  or  to 
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his  representative,  upon  such  terms  as  be  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

Amended  by  L.  1888,  ch.  608;  L.  1902,  ch.  114,  and  L.  1914,  ch.  448, 
In  effect  Sept.    1.    1914. 

Original  Sonree.—  R.  S.,  pt.  2,  ch.  0,  tit.  1,  f  |  13  and  IG.  and  L.  1837. 
ch.    4tiU,    I    20. 

§  2621.  rAm'd,  1882,  191 0,  1014.]  ^Wlll  eertlfled,  or  record 
(liereofy  Aiay  be  read  In  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  exemplified  c<»p.v.  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
stating  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  authenti- 
cated, tlie  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  original  will,  or  of 
I  he  contents  or  tenor  thereof,  without  further  evidence,  and  with 
me  effect  specified  in  this  chapter. 

Former   |  2629,   an  amended  by  I..   1882,  ch.   399.   and   L.    1910.   ch.   678. 
amended  and   renumbered   by   L.    1914,   ch.   443,    in  effect  Sept.    1,    1914. 
Original  Source.— U.  S.,  pt.  2,  cb.  6,   tit.  1,  f  15,  and  tit.  2,   |  58. 

I  2622.  [Ant'd,  1814.]  Recording  wlllff  proved  el«eivliere 
mthin   the   state. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  state  of  competent  jurisdiction,  must 
be  recorded  upon  the  request  of  any  person  interested  therein,  in 
the  oflSce  of  the  county  clerk  or  register  as  the  case  requires  of 
any  county  in  which  real  property  of  the  testator  is  situated. 

Ponner  I  2630,  amended  and  renumbered  by  L.  1914,  cb  443,  in  effect 
Sept.    1.    1914. 

Original   Source.— L.    1837,    ch.   460,    {   68,    In   part. 

§  2623.  (Am'd,  1881,  18»4,  1901,  1914.]  Records  of  certain 
^▼illji  beretofore  proved)   noiv   far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probate,  and  recorded  in  his  oflSce 
before  the  first  day  of  January,  in  the  year  seventeen  hundred 
and  eighty-five,  certified  under  the  seal  of  the  officer  having  cus- 
tody of  tlie  record,  must  be  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  appear  that  diligent  and  fruitless  search 
has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased 
person,  which  has  been  admitted  to  probate,  whether  as  a  will 
of  real  or  personal  property,  or  both,  and  recorded  in  the  office 
of  the  surrogate  in  any  county  of  this  state,  shall  be  admitted  in 
evidence  in  any  of  the  courts  of  this  state,  withoiit  the  proofs 
and  examination  taken  on  the  probate  thereof,  and  whether 
such  proofs  shall  have  been  recorded  or  not.  with  like  effect  as 
if  the  original  of  such  will  had  been  produced  r.nd  proven  in 
such  court,  when  thirty  years  have  elapsed  since  the  will  wan 
lidmitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shnll  be  eyidence  thnt  the  same  was  duly  admitted  to  pro- 
bntp.  The  exemplification  of  the  n»rord  of  a  will  which  hu 
boen  proved  before  tht»  surrofrate  or  jndpc  of  probate,  or  other 
oUicer  exercising  the  like  jurisdiction  of  niiotber  state  mnsr,  when 
cerlified  by  the  officer  haTinx  by  law,  when  the  certificate  wai 
made,  custody  of  the  record,  be  admitted  in  evidence  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  hare 
elapsed  since  the  will  was  proved. 

Former  |i  2631  and  2032.  as  amendocl  by  L.  1881.  ch.  706;  U  ISM, 
cb.  88,  and  L.  1901.  ch.  540.  amended  and  renumbered  by  L  1914.  ch.  44S.  to 
elTert   Sept.    1.   1914.  I 

Original  Source  of  |  2031.—  R.  8.,  pt.  2.  cb.  6,   tit.   1,   I  20.     I  203  WM       i 
derlred  from  U   1857.  ch.   173;  U  1871,  cb.  801,   |  1.  ' 

S  2024.  [Am^dy  1014.]  Revocation  of  lettera  iipo«  proof 
of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  i^ranted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  if 
admitted  to  probate  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters.  | 

Former   |   2684,   amended  and  renumbered  by  L.   1914,   ck.  443,   ia  tffict       i 
Sept.    1.    1914. 
Original   Sonrce.— B.  ^.,  pt.   2.   ch.  6,   Ut.   2,    |  46. 

%  2625.  [Added,  1914.]  ^nrhen  letteni  teotauentarr  mmj 
be  lamied. 

After  a  will  has  been  admitted  to  probate  any  person  entitled 
to   letters   thereunder   who   is   competent   by   law   to   serve,  and 
who   appears   and   qualifies,   is   entitled   to   letters   testa meotarj       i 
thereupon.  I 

A  person,  entitled  to  letters  upon  a  contingency  may  appear  and      | 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  tbe 
te-stator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  selection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  the  i 
decree  admitting  the  will  to  probate,  in  default  whereof  tbe 
power  of  selection  is  deemed  to  bave  been  renounced,  unless  for 
good  cause  shown  the  surrogate  extends  such  time  or  relieves  tbf 
default. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

§  2026.  [Am'd,  1898,  1914.]  BuppleuemtMT  le«tevo|  «z- 
ecBtoro  not  named  In  letters  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  m 
executor  in  a  will,  be  removed  before  the  execution  of  the  pro* 
visions  of  such  will  is  completed,  he  shall  be  entitled,  on  petition 
being  filed  setting  forth  the  facts  to  supplementary  letters  te»ta- 
mentary,  to  be  issued  in  the  same  manner  as  the  origiwal  letterfc 
and  authorized  to  join  in  the  execution  of  the  will  with  the  per 
sons  previously  appointed.  A  person  named  In  a  will  as  executor, 
shall  be  deemed  to  be  superseded  by  the  issue  to  another  perwai 
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estanientary,   and  shall  have  no  power  or  authority 
{  such  executor  until  he  appears  and  qualifies. 

(18,  as  amended  T>y  L.  1803,  ch.  686,  amraded  and  renumbered 
h.  448,   In  effect  Sept.  1,  1014. 

rce. —  The  amendment  of  1803  substitated  this  section  for  R.  S., 
tit.   2,    11  5,   15.  10,  and  22. 


im'dy  1888,  1»14.J  Executor  f«llln«  to  qualify 
ce,   Uoyv   exeladed. 

on  named  as  executor  in  a  will,  does  not  qualify  or 
'ithin  ^fteen  days  after  probate  thereof;  or  if  a  per- 
by  Tirtne  of  a  power  in  the  will,  does  not  qualify  or 
fthln   fifteen  days  after  the  filing  of  the  instrument 

him;  or.  In  either  case,  if  objections  are  filed,  and 
)r  does  not  qualify  or  renounce,  within  five  days 
ire  determined,  in  his  favor,  on  in  a  case  specified  in 
r  of  this  chapter,  within  five  aays  after  an  objection 
stablished;  the  surrogate  must,  upon  the  application 
er  executor,  or  any  creditor  or  person  interested  in 
make  an  order  requiring  him  to  qualify  within  a  time 
cified;  and  directing  that,  in  default  of  so  doing,  he 

to  have  renounced  his  appointment.  Where  it  ap- 
ffidavit,  or  other  written  proof,  to  the  satisfaction  of 
te,  that  such  an  order  cannot,  with  due  diligence,  be 
sonally  within  the  state,  upon  the  person  therein 
i  surrogate  may  prescribe  the  manner  in  which  it 
Tved,  which  may  be  by  publication.  If  the  person, 
?d  executor,  does  not  qualify  within  the  time  fixed, 
such  further  time  as  the  surrogate  allows  for  that 
I  order  must  be  made  reciting  the  facts,  and  declaring 
s  renounced  his  appointment  as  executor, 
order  may  be  revoked  by  the  surrogate  in  hia  discre- 
etters  testamentary  may  be  issued  to* the  person  so 
renounce  or  qualify,  upon  his  application,  in  a  case 
night  have  retracted  an  express  renunciation,  as  pre- 
the  next  section. 

(642,  an  amended  by  L.  1883,  ch.  401,  amended  and  renumbered 

eh.  443.  in  effect  Sept.   1,   1914. 

»arce.— B.  S.,  pt.  2.   ch.  6,  tit.  2,   ||  0-12. 

Am*dt  1014.]  Renunciation  by  nominated  ex- 
^tractlon  thereof. 

1,  named  as  executor  in  a  will,  may  renounce  the  ap* 
by  an  instrument  in  writing,  signed  by  him,  and 
ped,  or  proved,  and  duly  certified,  or  attested  by  one  or 
?sse8,  and  proved  to  the  satisfaction  of  the  surrogate, 
riunciation  may  be  retracted  by  a  like  instrument,  at 
before  letters  testamentary,  or  letters  of  administra- 
the  will  annexed,  have  been  issued  to  any  other  pcr- 
placc;  or,  after  they  have  been  so  iKsucd,  if  they  have 
ied,  or  the  person  to  whom  they  were  issued,  has 
?come  a  lunatic,  and  there  is  no  other  acting  executor 
itrator.  Where  a  retraction  is  so  made,  letters  testa- 
lay,  in  the  discretion  of  the  surrogate,  bo  issued  to  the 
king  it  upon  such  notice  as  the  surrogate  may  requir^Qgl^ 
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All    instrument   specified   in    this   Bection    must   be   filed   in   the 
surrofc'ate'H  office. 

Former   |    2630,    ameDdod   and   renumtxred   by   L.    1914,   oh.   443,    In   eff«ct 
Sept.    1.    1914. 
Original  Source—  K.   S.,   pt.   2,   ch.  6,   tit.  2,   |  8. 

§  2620.  [.\oi*d,  1888,  1909,  1914.]  Ancillarsr  lettem  apon 
foreinrn   probate. 

Where  n  will  of  personal  property  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  admitted  to  probate  or 
estnli'iKiied  within,  the  foreign  country,  or  admitted  to  probate 
within  the  state  or  the  territory  of  the  United  States,  where 
it  wna  executed,  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surroj^ate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  have  been  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  record  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  as 
the  case  requires. 

Former  |  2605.  aH  amended  by  L.  1A8R,  ch.  495.  and  h.  1900.  ch.  65, 
amended  and  renumbered  by   L.    1014.   ch.   443.   In  efTpct  8ept.    1.    1914. 

OriKiual  Houree.— K.  S.,  pt.  2.  ch.  6,  tit.  1,  |  68a,  last  half;  L.  18I0, 
ch.   384.    I   2. 

S  2030.  [Am*d,  1881,  1888,  1000,  1014.]  Id.|  upon  foreliTB 
ffrant  of  administration. 

ITpon  application  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorized  attorney-in-fact  made  as  prescribed  in 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
estate,  and  upon  the  presentation  of  a  copy,  authenticated  as 
prescribed  In  section  forty-five  of  the  decedent  estate  law.  of 
letters  of  administration  upon  the  estnte  of  a  decedent  who 
resided  at  the  time  of  his  death  without  this  state,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  conrt  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof, 
is  so  presented,  must  issue  ancillary  letters  of  administration 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon 
foreign  probate  have  been  previously  issued,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

2.  Where  original  letters  of  administration,  upon  the  estate, 
have  been  previously  issued  to  a  pers(m  entitled  to  the  same,  who 
is  legally  competent  to  act,  or  the  application  therefor  has  not 
been  finally  disposed  of. 

Former  I  2000,  as  amendtsl  by  T..  18S1.  ch.  535:  U  IMS,  ch.  498.  and 
L.  10(0,  ch.  art,  ameniled  and  loniimbcred  t>.v  L.  1014,  ch.  44S,  tn  ^ect 
Sopt.    1.    1014. 


OrlKlnal  Source,— R.  S.,  pt.  2,   ch.  0.   tit.  2,   (  31, 
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§  2631.  [Am'd,  1881,  1914.]  To  ^hom  ancillary  lettera 
sranted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  personal  property 
situated  within  the  state,  the  ancillary  letters  testamentary  must 
be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent 
or  fail  to  qunlifjs  or  in  a  case  where  such  an  appointment  is  not 
mad<^,  ancillary  letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, issued  as  prescribed  in  this  article,  must  be  directed 
to  the  person  named  in  the  foreign  letters  or  to  the  person 
otherwise  entitled  to  the  possession  of  the  personal  property  of 
the  decedent,  unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
said; or,  if  there  are  two  or  more,  by  all  who  have  qualified  and 
are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorizing  the  petitioner  to  receive  such  ancillary  letters,  in 
which  case,  the  surrogate  must,  if  the  petitioner  is  a  fit  and 
competent  person,  issue  such  lettera  directed  to  him.  Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  |  2697,  an  amended  by  L.   1881,  eh.  535,  amended  and  renumbered 
by  L.   1914.   cb.  443,  in  effect  Sept.   1,   1914. 
Original  Source.— L.  1863,  cb.  403,   {  1,  in  part. 

§  2632.    [Am'dy    1889^    1910,    1014.]    Petition;    citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  the  amount  of  security 
given  on  the  original  appointment,  the  name  and  residence  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  thereupon  issue  to  the  state  comp- 
troller, and  to  such  creditors,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be ,  creditors. 

Former   f   2698,   au  amended  by  L.    1899.  ch.   717.   and   L.    1910.   eh.   234, 
amended   and   renumbered  by  L.    1014,    cb.   443,   in  effect  Sept.   1,    1914. 
Original  Source.— L.   1863,   cb.   403,    ff   2,  3. 

§  2638.    [Am*d,   1014.]    Hearing  |   Mcurlty. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due  or  claimed 
to  be  due  from  the  decedent  to  residents  of  the  state.  Before 
ancillary  letters  are  issued,  the  person  to  whom  they  are 
awarded,  must  qualify,  as  prescribed  for  the  qualification  of  an 
administrator  upon  the  estate  of  an  intestate;  except  that  the 
penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding  twice  the  amount  which  appears 
to  be  due  from  the  decedent  to  residents  of  the  state,  as  will,  in 
the  surrogate's  opinion,  effectually  secure  the  payment  of  those 
d«l>ta;  <>P  the  sums  which  the  resident  creditors  wil]>be  entitled 
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to  receive,  from  the  persons  to  whom  the  letters  are  issued,  npon 
an  accounting  and  distribution,  either  within  the  state,  or  within 
the  jurisdiction  where  the  principal  letters  were  issued.  If 
however  there  appear  to  be  no  such  creditors,  or  transfer  tax 
assessafole,  and  a  citation  to  show  cause  why  such  letters  should 
not  issue  without  a  bond,  has  been  directed  generally  to  all 
creditors  within  the  state  and  haK  been  duly  served  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former   |   2090,    amended   and   renumbered   by   L.    1914,    ch.   443,    la   effect 
S««pt.    1,    1914. 
OrlgiDal  Source.— L.  1863,  ch.  403,   |  1,  In  part. 

S  2084.  [Am*d,  1014.]  Pemons  actlnar  under  anelllarr  let- 
ler«  iituat  tranMiult  aaMetn. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  an  ai*tion  to  which  that  person  is  a  party;  transmit 
the  money  and  other  i>er6onal  property  of  the  decedent,  received 
by  him  after  the  letters  are  issued,  or  then  in  his  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former   |   27Ui),   amended  and  renumbered  by  h,    1914,   ch.   443,  in  effect 
Sept.    1.    1914, 
Original  Source:     New. 

§  2635.  fRennm.,  1»14.]  Id.;  when  they  may  be  dtreeted 
to  pay,  etc.,  ^vlthovt  tranmnlaaloii. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  hiin  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  kis  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or,  it 
the  amount  of  ail  the  decedent's  debts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  property  appli- 
cable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Former  |  2701.  renumbered  by  L.  1914.  ch.  443,  In  effect  Sept  1,   1914. 
Original  Source:     New. 

(  2086.    [Am'd,  1814.]    Id.|  areneral  powem  and  datlea« 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties  and  liabilities  of  an  executor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article:  except  those  contained  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property*  ^|^m**«'W 
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special  provision  \s  otherwise  made  in  this  article;  or  where  a 
contrary  intent  ia  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Former  I   2702.   amended  and  renumbered  by  L.   1914,   ch.  443,   in  effect 
Sept.     1.    1014. 
Original  Source:     New. 

S  2637.  [Added,  1814.]  How  testamentary  tnifftee  ahall 
««allfy. 

A  testamentary  trustee  named  in  a  will  or  appointed  by  the 
STirrogate  shall,  before  exercising  the  duties  of  his  office,  quaiify 
by  taking  and  filing  with  the  surrogate  an  oath  of  office  and 
such  bon<l  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  tak- 
ing an  oath  of  office,  and  filing  a  bond,  shall  file  a  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 
Added  by  L.   1914,  ch.  443.  in  effect  Sept.   1,  1914. 

§  263».    [Aia'd,    18H4,    1908,    1914.]    Apyolntueat    af    sac- 
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When  all  the  persons  named  in  a  will  as  testamentary  trustees 
die  prior  to  the  probate  of  the  will,  or  by  an  instrument  in  • 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  jjrobate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of 
two  or  more  testamontary  trustees  dies  or  bwomes  a  lunatic,  or 
is  by  decree  of  the  surrogate's  court  removed  or  el!owed  to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment would  contravene  the  express  terms  of  the  will,  or  in  a 
ease  where  there  is  a  trustee  in  office,  unless  all  the  beneficiaries 
waive  such  appointment  in  writing.  Until  a  successor  is  ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
•cnte  the  trust.  The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the'  surrogate  may  designate. 

Formpr  {  2818,  as  amended  by  L.  1884,  ch.  408.  and  L.  1903.  ch.  370, 
amended  and  renumbered  by  L.   1914,   ch.  443.   lu  effect  Sept.    1.    1914. 

Original  Sonrce. —  Inftcrted  by  the  amendment  of  1H93  as  a  tiubtititiife  for 
B.  &,  pt.  2,  ch.  6.  tit.  3,  II  34-37.  39. 

§  2«SO.  r  Added,  1914.1  Seearlty  to  bo  repaired  from  a 
traatee  or  execator  actiav  a»  t  raff  tee. 

Whenever  by  any  last  will  and  testament,  or  by  an  order  of 
the  surrogate's  court,  a  trustee  is  appointed,  or  an  executor  is 
appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  or  executor,  before  receiving  any  such  property 
into  his  posses-sion  or  control  shall,  unless  contrary  to  the  express 
terms  of  the  will,  execute  to  the  people  of  the  state  of  New 
York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial 
settlement  and  partial  distribution  of  such  estate  or  fund  the 
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dprre**  may  provide  for  the  discharge  of  the  existing:  bond,  and 
the  li'iiiK  of  a  new  bond  coveriuK  the  amount  still  remninioK  in 
th»'  hands  of  snch  executDr  or  trustee. 

Tin's  section  shall  not  alTeet  any  executor  or  trustee  named  in 
a  will  executed  before  this  section  takes  effect. 

Ai2;^d   by   L.    1914.   e!i.   44.3.    In   efTect  Sept.   1,    1914.     S4>e   fonD4>r  |l  2S15 

ttiul    L.S16. 

§  2(M0.  [AmM.  1014.]  Proceedlnam  where  teatameBtary 
tru»Seo  i3  alMO  executor  or  adnilniMtrator. 

Where  the  same  person  is  a  testamentary  trnstee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceed in.^s  taken  by  or  af^ainst  him,  as  prescribed  in  this  chap- 
ter, do  not  affect  him  as  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  ireneral  estate,  except 
in  one  of  the  following:  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  .same  petition,  set  forth  the  facts 
upon  showinff  which  he  woald  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  chapter,  sufficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained of  in  both  capacities,  and  for  a  citation  accordingly.^ 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  lye  taken,  as 
prescribed  in  this  chapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directs. 

Former   |   2819,    amended   and   renumbered  by  Lb   1914,    di.   443,   in  effert 
Sept.   1.    1914. 
Original  Source:     New. 

S  2041.   [An'd,  1914.]      Application  of  thia  chapter. 

The  provisions  of  this  chapter  apply  to  a  trust  created  by  the 

win  of  a  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Fonner  f  2S20.  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Sept.    1,    1914. 

Original  Source:     New. 
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ARTICLE   THIRD. 

xe'nt  and  qtifUifieation  of  general^  ancillary  and  teatamen- 
^^jtarcUans  and  guardians  by  deed;  filing" and  examming 
-dLiOrns*   annual  accounts, 

.   Ouardlan    by   judicial   appointment   and   approval. 
..    Power    of   conrt  to  appoint  guardians. 
\.    JurlBdlctlon   to  appoint  general  guardian. 

>.   Petition     for    appointment    of    general    guardian    of    infant;    by 
whom    made. 

6.  Petition  for  appointment  of  general  guardian  for  Infant;  contents. 

7.  Wbo    BhaU   be  cited;   discretion  of  surrogate. 

8.  Hearing. 

9.  Decree    appointing  general  guardian :    term   of   office. 
»0.  Qoallflcation  of  general   guardian  of  property. 

51.  Umited  and  restrietlTe  letters  of  guardianship. 

52.  Idem;  of  general  guardian  of  person. 

&$.  Appointment   of   general    guardian   by    supreme   court. 

54.   Application    for   ancillary   letters   to  .foreign   guardians. 

V55.  Proceedings  thereupon. 

156.   Effect  of  snch  letters. 

)57.  Will  or  deed  containing  appointment  to  be  proTed,  et  cetera,  and 

recorded. 
658.    Guardian    by   will   or  deed;   Qualification,   letters,   et   cetera. 
Q59.  Appointment  of  succes9or. 

;<S60.  Ouardlan   to  file  annual   Inventory  and  account. 
i66l.   Affidavit  to  be  annexed  thereto. 

2662.  Annual  examination  of  guardian's  accounts. 

2663.  Procet>dlng8.    when    account   defective,    et   cetera. 

2664.  Surrogate  may  direct  as  to  infant's  maintenance. 

fi«42.    Guardian  by  Judicial  appointment  aad  approval. 

general  guardian  is  one  appointed  by  the  supreme,  or  surro- 
''h  court,  for  an  infant,  either  over  or  under  fourteen  .years 
ige. 

t  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or 
ther  in  accordance  with  the  provision  of  the  domestic  rela- 
is  law  and  of  section  1745  of   the  code  of  civil   procedure, 

0  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 
\  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father 
mother  in  accordance  with  the  provisions  of  the  domestic  rela- 
ms  law,  who  has  duly  qualified  pursuant  to  the  provisions  of 
is  article. 

The  term  "guardian"-  as  used  in  this  chapter  applies  to  all 
ich  guardians,  except  ancillary  guardians. 
Added  by  U  1014,  ch.  44:1,  in  effect  Sept   1,   1914. 

1  2043.  [Am^d,  1014.]    Power  of  conrt  to  appoint  snard- 

ans. 

The  surrogate's  court  has  the  like  power  and  authority  to 
ippoint  a  general  guardian  of  the  person  or  of  the  property,  or 
ootb,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  per- 
son or. of  the  property,  or  both,  of  an  infant  whose  father  or 
mother  is  limg,  and  to  appoint  a  general  guardian  of  the 
piopertj  only,  of  an  infant  married  woman.     Such  power  and 
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authority  must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act. 

Former  |  2821,  amended  and  renumbered  by  L.  1914,  eh.  443,  \n  effect 
Sept.    1,   1914. 

Ortfflnal  Source.— B.  S.,  pt.  2,  cb.  8,  tit.  3,  8  ^  Ant  ctaoae;  U  1870, 
ch.  341;  L.   1871,  ch.  708. 

f  9II44,  [Added,  1914.]  Jvpfadlctlon  to  mppotnt  sreBeral 
■rnardlan. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdiction  to  appoint  a  general  guardian  of  an  infant's  person, 
or  property,  or  of  both,   in  the  following  cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  immediately  pre- 
ceding the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  Imt  bai 
property,  real  or  personal,  situated  in  that  county. 

Added  by  L.  1914,  cb.  443,   in  effect  Sept.  1,  1914. 

§  2045.  [Added,  1914.]  Petition  fov  amolntmeat  off  ffen- 
eral  vuardiam  of  infant;  by  iprliona  made. 

A  petition  for  the  appointment  of  a  general  guardian  of  the. 
person,  or  property,  or  both,  of  an  infant  over  the  age  of  fonr- 
teeu  years  must  be  made  by  the  infant,  except  that  snch  a  peti- 
tion may  be  made  by  any  person  where  such  infant  is  of  unsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  a^oald 
be  appointed. 

4-  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  by  L.   1914,  ch.  443.   In  effect  Sept.   1,  1914. 

f  2046.  f Added^  1914.]  Petition  for  appointment  of  ffea- 
eral  ffuardian  for  infant  |  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an 
infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not 
they  are  living,  and  if  living,  their  place  of  residence;  the  name 
and  address  of  the  person  with  whom  such  infant  resides:  and 
the  names  and  addresses  of  the  nearest  next-of-kin  of  full  age 
residing  iu  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  pursuant  to  section  eightyniix 
of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends 

6.  If  either  parent  is  living  and  there  are  reasons  why  the 
parent  should  not  be  appointed  such  guardian,  the  reasons 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  tne 
petition  relates  to  personal  property  only,  it  must  afflrmativeTr 
show  that  the  property  is  not  subject  to  the  control  or  disposi- 
tion of  her  husband,  by  the  law  of  the  petitioner's  residence, 
and  must  set  forth  the  name  and  residence  of  such  husband. 
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8.  The  petition  may  set  forth  the  reaRons  why  a  person  named 
therein  would  be  a  proper  ^nd  suitable  person  to  be  appointed 
such  general  guardian. 

Added  bj  L.   1914,  eb.  443.  In  effect  Sept.    1,   1914. 

§  2647.  [Added,  1914.]  l^bo  sball  be  cltedi  dlacretlon  of 
■vrrovate. 

"Upon  presentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  should  not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and 
whose  residences  therein  are  known,  or  if  there  be  none,  to  the 
grandparents   who  are   within   the   county. 

2.  To  the  person  having  the  care  and  custody  of  the  infant, 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four- 
teen years  of,  age  by  any  person  on  the  infant's  refusal  to  make 
such  application,  to  th<^  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
hiiHband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned the  infant,  or  is  deprived  of  civil  rights,  or  divorced  from 
the  petitioner  because  of  bis  or  her  adultery,  or  adjudged  to  be 
insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  has  abandoned  her,  or  is  deprived  of 
civil  rights,  or  divorced  bwause  of  his  adultery,  or  adjudged  to 
be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should  not  be  made. 

Added  by  U  1014,  oh.  443.  In  effect  Sept.   1,  1914. 

I  2648.    [Added,  1914.]      Hearlnar. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion, the  surrogate  must  inquire  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  condition  in  life  and  surround- 
ings, and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  his  personal  property  or  income  from  personal  property  and 
of  the  rents  and  profits  of  his  real  property. 

Added  by  U   1914,  ch.  443,   In  effect  Sept.   1,   1914. 

f  2649.  [Added,  1914.]  Decree  appointing  general  irvard- 
lanj   term   of  office. 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition 
are  true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
moted by  the  appointment  of  a  general  guardian,  either  of  his 
person,  or  of  his  property,  or  of  both,  he  must  make  a  decree  ac- 
cordingly. The  same  person  may  be  appointed  general  guardian 
of  both  the  person  and  the  prop<»rty  of  the  infant  or  the  guardian- 
ship of  the  person  and  of  the  property  may  be  committed  to 
different  persons.  The  surrogate  may.  in  his  discretion,  appoint 
a  person  other  than  the  father  or  mother  of  the  infant,  or  other 
than  the  person  nominated  by  the  petitioner. 

The  term  of  ofllice  of  a  general  guardian  ro  appointed  expires 
when  the  infant  attains  the  age  of  twenty-one  years/^^QQ^Tp 

Added  by  T^   1914,  ch.  443,   in  effect  Sept.   1,   1914.     °^  '^"^  ^^  ^ 
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I  2<t50.  !Am'd,  1881,  1883,  1014,  1816.]  <|«»lill«atUB  ml 
■rnardlan  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  are 
issued  by  the  surrogate's  court,  the  person  appointed  must,  take 
att  official  oath  as  prescribed  by  law  and  execute  to  the  infaat 
and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  and  of  the  annual  income  recelrnble  by 
him  from  any  funds  of  which  the  general  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  things, 
faithfully  discharge  the  trust  reposed  in  hira,  aud  ol>ey  all 
lawful  directions  of  the  surrogate  touching  the  tmst,  and  that 
he  will,  in  all  things,  render  a  just  and  true  account  of  all 
moneyp  and  'other  properties  received  by  him,  and  the  applica- 
tion thereof,  and  of  his  guardianshi]),  whenever  required  so  to 
do,  by  a  court  of  competent  jurisdiction;  but  the  surrogate  may. 
^ri  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property,  or  such  annual  Income  receivable  by 
him,  for  the  term  of  throe  years. 

Where  the  property  of  the  infant  does  not  exceed  the  sum, 
or  value,  of  two  thousand  dollars,  as  shown  by  the  petition, 
th<>  surrogate,  may.  In  his  discretion,  make  an  order  disiiensinK 
with  such  bond  wholly  or  partly,  and  directing  that  the  ^ardian 
collect  and  receive  the  moneys  and  property  of  his  ward  jointly 
with  a  person  designated  in  the  order,  and  that  all  such  moneys 
and  other  property,  so  far  as  the  same  are  conveniently  capable 
of  deposit,  shall  be  deposited  in  the  name  of  such  guardian, 
subject  to  the  order  of  the  surrogate,  with  such  bank,  savings 
bank,  trust  company,  or  safe  deposit  company  as  shall  be  desig- 
nated in  such  order,  and  shall  ne  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

Tlie  letters  issued  thereupon  shall  contain  the  substance  of 
the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

Former  |  2880,  ■■  amended  by  L.  1881,  cIi.  635,  and  L.  1892.  eh.  U9, 
amende  and  renumbered  by  L.  1814,  ch.  44.3;  amended  by  L.  1914.  cb.  530; 
L.    1915,    ch.    042,   in   efTcK:t  May   14.    1915. 

Original  Sunrce.— R.   8.,  pt.  2,  ch.  8,  tit.  3,   |  8. 

S  2051.  [Added,  1914.]  Limited  and  rentrlctlve  letters  of 
flTiiardlanflblp. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appointed, 
and  it  appears  to  be  iinpfucticable  to  give  a  bond  autticient  io 
coyer  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  approved  by 
him.  not  less  than  twice  the  amount  of  the  particular  portion  of 
the  infant's  property  which  the  guardian  will  be  anthoriaed  under 
the  letter?*  to  receive;  and  issue  letters  thereon  limited  to  the  re- 
ceiving and  a<lmini8tering  only  such  personal  property  for  which 
double  the  security  has  been  given,  and  restraining  the  guardian 
from  receiving  any  other  personal  property  of  the  infant,  until 
the  further  order  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Addod  by  L.   1014,   oh.  44."?,   In  effect  Sept.   1,    1914. 

§  anr*^,  [Rennm.,  101 4. J  Id.;  of  aremeral  orviirdUm  of 
perMon. 

Hofijn^  hMtcrs  of  guardianship  of  an  infant's  person  are  isswcd 
by    the   surrogatc'H   <our(.    tlio   pt-isou    uppointoil    must   take  the 
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;,  as  prescriljed  by  law.  I'he  surrogate  may  also 
to  oiooute  to  the  Infant  a  bond,  in  a  penalty  fixed 
ogate,  and  with  or  without  sureties,  as  to  the  sur^ 
s  proper;  conditioned  that  the  general  guardian  will 
s  faithfully  discharge  the  trust  reposed  in  hira,  and 
t  for  all  money  or  other  propetty  which  may  come 
?,  as  directed  by  the  sutrogate's  court. 

)31,   reninalierea  by  L.   1914,  ch.  448,   In  Effect  September  1, 

rce:     Kew, 

idded^  1914.]    Apj^ointment  of  K^ikevAl  ffniiifdlAni 
e   court, 

&  supreiiie  cotitt,  ot  any  court  other  than  the  surro- 
appoints  a  geuerdl  guardian  of  an  infant's  persons, 
or  both,  a  certified  copy  of  the  order  or  decree 
u^h  guardian  and  of  the  bond  or  undertaking  given 
rdian  shall  be  filed  by  him  in  the  surrogate's  court 
■y  in  which  the  infant  resides,  or  if  such  infant  be 
It,  of  the  county  in  which  such  infant  has  property 
mai,  and  a  minute  thereof  made  and  indexed  in  the 
y  the  surrdgate  in  which  orders  or  decrees  appoint- 
i«  are  entered.  A  guardian  so  appointed  shall  be 
ill  the  duties  and  liabilities  of  a  general  guardian 
this  title. 

1914,  ch.  443,  In  effect  Sept  1,   1914. 

tti'd.   ISSO,   ides,   1897,   1909,  1914.]    A|>pllcatlOi& 
^t  letters   to  foreign  arnardtana. 

an  infant,  who  resides  without  the  state  and  within 
States,  is  entitled  to  property  within  the  statt,  or 
an  action  in  any  court  thereof,  a  guardian  of  his 
lo  has  been'  appointed  by  a  court  of  competent 
within  the  state  or  territory  where  the  ward  resides, 
re  giTen  security,  in  at  least  twice  the  value  of  the 
petty,  and  of  the  rents  and  profits  of  the  real  prop- 
ward,  may  ptesent,  to  the  surrogate's  court  having 
a  petition,  setting  forth  the  facts,  and  particularly 
lot  there  are  any  debts  due  or  to  become  due  from 
o  a  resident  of  this  ttate,  and  that  the  security 
cient  in  amount  to  cover  the  property  sought  to  be 
>ugh  such  letters,  and  that  the  court  had  jurisdiction 
t,  and  praying  for  ancillary  letters  of  guardianship 
The  petition  must  be  accompanied  with  exemplified 
records  and  other  papers,  showing  that  he  has  been 
and  has  given  the  security  required  in  this  section, 
be  authenticated  in  the  mode  prescribed  in  section 
the  decedent  estate  law,  for  the  authentication  of 
papers,  upon  an  application  for  ancillary  letters 
,  or  ancillary  letters  of  administration.  Such  peti- 
^henticated  records  and  papers  shall  be  conclusive 
be  farts  therein  set  forth  in  any  court  of  this  state. 
in  mfant,  who  resides  without  the  state,  and  within 
•untry  is  entitled  to  personal  property  within  the 
maintain  an  action,  or  special  proc(»eding  in  any 
•  respectmg  such  personal  property,  a  guardian  ofi30Qle 
authorized  to  act  as  such  within  the  foreign  country      ^ 
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where  the  ward  resides,  may  apply  to  the  surrogate's  conrt  of 
the  county  where  such  personal  property  or  any  part  thereof  is 
situated,  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate's  court  having  jurisdiction  a  petition  settingr 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
country,  and  also  with  proof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records,  where  used  pursuant  to  this  subdivision,  must  be  au- 
thenticated by  the  seal  of  the  court,  or  oflScer,  by  which  or  by 
whom  such  foreign  guardian  was  appointed,  or  the  officer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
•ture  of  a  judge  of  such  court,  or  the  signature  of  such  olflcer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by^  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Former  {  2838.  an  amende]  by  L.  1889,  cb.  263;  I^  1892.  ch.  676;  L.  1897, 
ch.  492,  and  !•.  1909,  cb.  65.  amended  and  renumbered  by  U  1914,  cb.  443,  in 
effprt   Sept.    1,    1914. 

Original  Source.—  L.   1870,  cb.  C9.   f  1,  In  part. 

§  2656.    [Am'd,    1K92,   1914.]    Proceedlnvs   thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as 
prescribed  in  the  last  section,  that  the  case  is  wituin  that  sec- 
tion, and  that  it  will  be  for  the  ward's  interest  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may 
make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  a  citation  may  issue 
to  such  persons  as  the  surrogate  thinks  proper,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  Bu^ 
before  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infant 
to  residents  of  this  state  be  paid  or  security  given  therefor. 

Former  |  2839,  an  amendtHl  by  T^   1892,  ch.  576,  amended  and  renumbered 
by    L.    1914,   ch.   443,    in  effwt   Sept.    1.    1914. 
OrlKlnal  Source.—  L.   1870,   ch.   59,   |  1,   in  part. 

S  2050.    [Am'd,  1889,  1914.]    BITeet  of  Maeh  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in 
the  last  section,  without  security  except  as  provided  in  that  sec- 
tion and  without  an  oath  of  ofllce.  If  issued  in  a  case  provided 
for  in  subdivision  one,  of  section  2Gr»4,  they  authorize  the  person 
to  whom  they  are  issiied  to  demand  and  receive  the  personal 
property,  and  the  rents  and  i)rofits  of  the  real  property  of  thf 
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ward;  to  dit^pose  of  them  in  like  manner  as  a  general  guardian 
of  the  property  appointed  us  prescribed  in  this  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
spe<'!al  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  pro- 
vided for  in  subdivision  two.  of  section  2G54,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
issued  to  demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal  prop- 
erty in  the  ward's  behalf.  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  receive  from  a  resident 
guardian,  executor,  or  administrator,  or  from  a  testamentary 
trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters 
have  been  issu«Hl  to  a  guardian  of  the  infant's  property,  from  a 
^rrogate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
special  direction  made  upon  good  caiise  shown,  of  the  surrogate's 
court  fnmi  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  dulj'  revoked. 

Fomxr  I  2840,  aH  amcndiMl  by  L.  1KS9,  cb.  263,  amended  and  ronumbered 
by    L    1914.    ch.    443,    lu   effect   Sept.    1,    1914. 

Original  Source.—  L.  1870,  ch.  50,  I  1,  In  part.  The  amendment  of  1889 
inserted  the  tiiird  sentence. 

S  '2957,  rRenam.,  1014.]  'Will  or  decfl  oontalnlnflr  appoint- 
ment to  be  proved,  et  cetera,  and  recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  stjite.  and  dying  after 
this  chapter  takes  efifect,  unless  the  will  ba^  U»en  duly  admitted 
to  probate,  and  recorded  in  the  proper  aurrojjate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  huu  thereupon;  or  by 
virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
l»een  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.  Where  a  deed  containing  such  an  appoint- 
ment is  not  recorded,  within  three  months  after  the  death  of  the 
grantor,  the  person  appointed  is  presumed  to  have  renounced  the 
nppointment;  and  if  a  guardian  is  afterward  duly  appointed  by 
a  surrogate's  court,  the  x)resumption  is  conclusive. 

Fornjer  i   2851.   renumbered  by  L.   1014.   ch.  443,  In  effect  Sept.   1,   1914. 
Origioal   Source.— U   1877,   ch.   200,    |§   4-7,   in  part. 

§  2HS&,  \\m*a,  1014.]  Gnardlan  by  ^vlll  or  deed;  qnall- 
fteatioBy  lettem,  et  cetera. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  or  a  deed  is  recorded  as  provided  in  the  fore- 
going nection,  the  person  ap|)ointe(l  guardian  must,  within  thirty 
days  thereafter,  qualify  by  taking  and  filing  his  oath  of  ofllce,  and 
a  bond  as  fixed  by  the  surrogate,  unlwss  contrary  to  the  express 
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provision  of  the  wiJl  or  ^oed,  and  by  filing  a  position  or  affidavit 
settinK  forth  the  facts  which  entitle  him  to  bo  qualify  and  re- 
ceive letters;  except  that  a  trust  company  so  named,  instead  of 
filing  such  oath  and  bond,  shall  tile  a  consent  to  accept  such 
appointment  duly  executed  and  acknowledg<»d;  otherwise  he 
is  deemed  to  have  renounced  the  appointment.  But  the  snrrofrate. 
either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more 
than  three  months.  A  person  appointed  guardian  by  wilt  or 
deed  may,  at  any  time  before  he  qualifies,  renc)uucc  the  appoint- 
ment  by  a  written  instrument,  acknowledged,  or  approved,  and 
duly  certified,  and  filed  in  the  surrogate's  office. 

Former   I   2852,   rennmtierfMl   and   amended   bj  U    1814.   ch.   448,   in  effect 
Sept.   1.  1914. 
Original  Source.— L.  1877,   ch.   206,   1 1  4-7,  Jn  part. 

I  2059.   [Am'dy   1014.]     Appointment   of  «ncce«sor. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resiguatiou,  removal,  or  death,  a  general  guardian 
may  be  appointed  by  the  surrogate's  court,  with  all  the  powers 
conferred  by  the  will  or  deed  and  with  the  effect  prescribed  id 
s(K?tion  25()S  of  this  chapter;  unless  such  an  appointment  would 
contravene  the  express  terms  uf  the  will  or  deed. 

Formpf   I    28C0,    amended   and   renumbered  by  L.    1914,    ch.    443,   In  effect 
Sept.   1.   1914. 
Dritfinal  Source:     New. 

I  2060.  [Am*d,  1913,  1Q14.]  Guardian  to  file  «aan«l  In- 
ventoiry  and  account. 

A  guardian  of  an  infant's  property  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  property,  or 
of  the  proceeds  thereof,  remains  under  his  control,  file  in  the 
surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires-  the  value  of  each  ar- 
ticle or  item  so  received;  a  list  of  the  articles  or  items,  remaining; 
in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed 
of  ea»'h  article  or  item,  not  remaining  in  his  hands;  and  a  full  de- 
scription of  the  amount  and  nature  of  each  investment  of  money, 
made   by   him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  preeedlnp 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  mtut 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond;  if 
natural  persons  whether  they  are  living;  and  whether  the  security 
of  the  bond  has  b<^come  impaired. 

Fnrmrr  f  2H42.  as  ainond<>d  by  L.  1913.  ch.  .53.3,  amended  and  reamaberrd 
by    L.    11)14.    fli.    44a,    iu   vtTt^'t   S«'pt.    1.    1»14. 

Original  Source.—  L.   1SJ7,   cU.    IGO.   (   57,  Jn  part. 
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9  2G61,    [Am'd-    1014.]     Affidavit    to    be    annexed    thereto. 

With  the  inventory  and  account,  filed  aa  prescribed  in  the  last 
section,  must  be  filed  an  aflidayit,  which  must  be  made  by  the 
Kuaxdian,  onlees,  for  good  cause  shown  in  the  affidavit,  the 
surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
^ho  is  cognisant  of  the  facts.  The  attidavit  must  state,  in  sub- 
stance, that  the  inventory  and  account  contain,  to  the  best  of  the 
affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
fi:uardian*s  receipts  and  disbursements,  on  account  of  the  ward; 
and  of  all  money  and  other  personal  property  of  the  ward,  which 
have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
amy  other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires:  and  of  the  value  of  all  such  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the 
manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him,  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory,  and  account,  as 
the  case  requires;  and  tliat  he  does  not  know  of  any  error  or 
omission  in  tne  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former  I  2848,   amended  and  reaambered  by  L.   1914,    ch.  448,   In  effect 
Sept.   1.  Iftl4. 
Original  Source.— X^.  1837,  cb.  400,  parts  of  |{  67  and  58. 

§  a002.  [Am'd,  1881,  1014.]  Annaal  examination  of  vnard- 
lan's  nccoontM. 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the  first 
day  of  February  of  the  preceding  year.  The  examination  may 
be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the 
surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Former  |  2844,  as  amended  by  L.  1881.  cb.  635,  amended  and  renumbered 
by   U    1014.   ch.  443,   in  effect  Sept.    1.    1914. 

Original  Source.— Partly  new  aad  partly  from  L.  1837,  ch.  460,  I  68,  In 
part. 

§  2603.  [Am'd^  1014.]  ProceedlngrSy  -when  account  defec- 
tive, etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  or  by  the  report  of  such  special 
examiner,  that  a  guardian  of  an  infantas  property,  has  omitted 
to  file  his  annual  inventory  or  account,  or  the  affidavit  relating 
thereto  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  requires 
that  the  guardian  should  render  a  more  full  or  satisfactory 
inventory  or  account;  or  where  the  surrogate  has  reason  to 
believe  that  sufficient  cause  exi.sts  for  the  guardian's  removal, 
the  surrogate  may,   in  his  discretion,   appoint  a  fit  and  proper 
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person  special  guurdiaii  of  the  ward,  for  the  purpose  of  filing  a  pe- 
tition in  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose.  And  in  a  like 
ease  where  said  special  examiner  has  been  appointed,  the  surro- 
gate shall  mak«  an  order  appointing  said  examiner  special  guard- 
ian of  such  infant  with  authority  to  procure  the  filing  of  an 
amended  account  or  a  proper  account,  and  to  prosecute  a  proceed- 
ing for  the  removal  of  such  guardian  w^hen  necessary.  The  sur- 
rogate in  all  "ases  of  examination  or  prosecution  as  aforesaid 
shall  fix  thr  f(*es  and  compensation  of  such  special  examiner  and 
special  guardian,  and  may  in  his  discretion  make  an  order  chant- 
ing tht»m  in  whole  or  in  part  upon  the  guardian  personally,  the 
fund  in  his  hands,  or  upon  the  county,  in  which  latter  case  he 
shall  certify  the  items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  officers,  and  the 
same  shall  be  audited  and  paid  as  other  county  or  city  charges. 

Former   9   2843,    amended   and   renumbered  by  L.    1914,   cb.   443,    In   effect 
Sept.    1,    1914. 

Original  Source.—  L.  1837,  eh.  460,   |  00. 

§  2604.  rAm'd,  1014.]  Sarrosate  may  direct  tM  to  Intent'a 
maintenaiice. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relative  or  other  person  in 
his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sum  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infant's  prop- 
erty; or,  where  the  income  is  inadequate  for  that  purpose,  out 
of  the  principal. 

Former   I   284G,    amended   and  renumbered   by  L.    1914,   ch.   443,   In   effect 
Sept.    1,    1914. 
Original  Source:     New. 
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TITLE  m-A. 

Funds  of  estates  to  be  kept  separate. 

article:  first. 

Funds  of  estates  to  he  kept  separate, 

I  8664-a.     (Added,    1916.]     Fnnda    of    estateM    to    be    Icept 
separate. 

ETery  executor,  administrator,  guardian  or  testamentary 
trustee  shall  keep  the  funds  and  property  received  from  the 
estate  of  any  deceased  person  separate  and  distinct  from  his 
own  personal  fund  and  property.  He  shall  not  invest  the  same 
or  deposit  the  same  with  any  person,  association  or  corporation 
doing  business  under  the  banking  law  or  other  person  or  institu- 
tion in  his  own  name,  but  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  testamentary  trustee. 

Any  person  violating  any  of  the  provision  of  this  section  shall 
be  guilty  of  a  misdemeanor. 

Added  by  L.  1016.  ch.  588.  in  effect  Sept.  1,  1916. 

TOl 
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TITLE  IV. 

Ascertaining  assets  and  debts;  payment  of  debts  and  legacies; 
powers  and  duties  of  executors  and  administrators;  mort- 
gage, lease  or  sale  of  real  property  for  pairment  of  debts, 
funeral  expenses,  expenses  of  administration,  and  to  satisfy 
charges  thereon,  and  for  distribution. 

Article  I.  Appointment   of    appraiserti    and    making   and   retaraiag   Inrentoiy. 
Proceedtnga   to   discoTer   property.  \ 

II.  Preaentlng  claims,  tbelr  allowance,  rejection  and  trial.  Paroimt 
of  debts,  legacleff  and  expenseti.  sales  of  real  estate  Iqr  execntoia. 
admlnltitrators  witli  the  will  annexed,  and  teaumentarj'  tinatMs 
under  power  contained  in  the  will.  Deposit  of  money  or 
securities. 
III.  Applying  rents,  and  proceeds  of  mortgage,  lease  or  sale  of  real 
estate  to  the  payment  of  debts,  funeral  and  admlnlstratloa  ex- 
penses, and  charges  upon  real  estate.  Sale  for  dlftribotlon,  aad 
conveyance  in  confirmation  of  title. 


ARTICLES  FIRST. 

Appointment  of  appraisers,  and  making  and  returning  inventory^ 
proceedings  to  discover  property. 

Sec.  2665.  Appointment  of  appraisers  and  making  InTeotory. 

2606.  Appraisal     In    different     places;     appraisal    of    newly    dlscoTcnd 
property. 

2667.  Contents  of  inventory. 

2668.  Return  of  inventory. 

2660.  Return  of  inventory:   how  compelled. 

2670.  Exemption  for  benefit  of  family. 

2671.  Proceedings  to  compel  set-off  of  exempt  propertj. 

2672.  What  shall   be  deemed  assets. 

2673.  Apsets;    debts  due  from   executor  to   testator;   effect   of  disekaifc 

by  will. 

2674.  Apportionment  of  rents,  annuities  and  dividends. 

2675.  Proceedings  to  discover  property  withheld. 

2676.  Trial   and   decree. 

i  2665.    [Am'd,  1881,  1893,  lOOl,  1914,  1916.1    AppolatMeat 
of  appralaerM  and  making  In'rentorT. 

On  the  application  of  an  executor  or  administrator,  an  order 
must  be  entered  in  the  surrogate's  court  appointing  two  disin- 
terested appraisers,  as  often  as  may  be  necessary,  to  appraise  the 
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nal  property  of  a  deceased  person.  The  executor  or  admin- 
tor,  within  three  months  after  qualifying  and  after  ^ving 
Lst  five  days'  notice  personally  or  by  mall  to  the  legatees  or 
of  kin,  residing  in  the  county  of  the  decedent,  and  posting 
tice  In  three  public  places  of  the  town,  or  city  where  he 
ed,  specifying  the  time  and  place  at  which  the  appraisement 
be  made,  must  make  a  true  and  perfect  intentory  of  all  ttie 
>nal  property  of  the  decedent.  Before  making  the  appraise- 
t,  the  appraisers  must  take  and  subscribe  an  oath,  to  be 
rted  in  the  inrentory,  that  they  will  truly,  honestly  and 
irtially  appraise  the  personal  property  exhibited  to  them, ' 
rding  to  the  best  of  theii*  knowledge  and  ability.  They  must 
he  presence  of  such  of  the  parties  iiiterested  as  attend,  cstl- 
e  and  appraise  the  property  exhibited  to  them,  and  set  down 
1  article  separately  with  the  value  thereof,  in  dollars  and 
s,  distinctly,  in  flmites  opposite  to  the  articles  respectively. 

rmer  I  2711,  as  amended  bf  L.  1881,  cU.  S85;  L.  1803.  eh.  686.  and 
001,  ch.  105,  amended  and  renumbered  hj  L.  1014,  cb.  443,  and  amended 
u  1916,  clu  684,  In  effect  May  10,  1016. 

Lglnal  Soarce. —  Inserted  by  amettdmeDt  of  1888  tts  a  sabfttitnte  for  R.  S.. 
I.  clL  6.  tlti  8.  11  i-S. 

2e6e.  [Added,  1914.]  Appraisal  In  different  plaoeai  ap- 
tlMLl  of  newly  discovered  property* 

Should  any  of  the  personal  property  to  be  inventoried  be  in 
'erent  or  distant  places,  the  same  appraisers  may  complete  such 
entory  in  any  place  where  such  property  may  be,  and  may 
iourn  the  appraisal  to  such  place;  or,  upon  application  duly 
ide,  the  surrogate  may  appoint  other  appraisers  to  make  the 
rentory  of  such  unappraised  property,  anu  the  same  notice  of 
ch  appraisal  shall  be  given  as  for  the  local  appraisal  except  the 
Bting  of  notices. 

If  persona]  property  not  mentioned  in  any  inventory  come  to 
e  possession  or  knowledge  of  an  executor  or  administrator,  he 
702a 
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must  cause  the  same  to  be  duly  appraised,  and  an  inventoiT 
thereof  to  be  returned  within  one  month  after  the  discoTerr 
thereof;  and  the  making  of  such  inventory  and  return  may  be 
enforced  in  the  same  manner  as  in  the  case  of  a  first  inventory. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1914. 


i  2067.    [Am*d,  1883,  1914.]    Contenta  off  In^entorF. 

The  inventory  must  contain  a  particular  statement  of  all  bond.i, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator 
•  and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each  secarity; 
and  of  all  moneys  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  executor  or  administrator. 

Former  |  2714,  as  amended  by  L.  1898,  ch.  686,  amended  and.  remuabered 
by  L.  1914.  cb.  443.  in  effect  Sept.  1.  1914. 

Ori^nal  Source. —  Inserted  by  amendment  of  1883  aa  a  aubatltata  Ut 
R.   S..  pt.  2,  cb.  6.  tit.   3,   II   11.   14.  24. 


I  2068.    [AmM,  1893,  1914.]    Return  of  Inventory, 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  filed  in  the  surrogate's  office  within 
three  months  from  the  date  of  the  letters.  On  returning  soeh 
inventory,  the  executor  or  administrator  must  take  and  subscribe 
an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating  that 
the  inventory  is  in  all  respects  just  and  true,  that  it  contaias 
a  true  statement  of  all  the  personal  property  of  the  deceased 
which  has  come  to  his  knowledge,  and  particularly  of  all  money 

belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
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against  him,  according  to  the  best  of  his  knowledge.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may 
return  an  inventory;  and  the  executors  or  administrators  so 
neglecting  shall  not  thereafter  interfere  with  the  administration 
or  have  any  power  over  the  personal  property  of  the  deceased; 
but  the  executor  or  administrator  so  returning  the  inventory 
shall  have  the  whole  administration,  until  the  delinquent  re- 
turn, and  verify  an  inventory  in  accordance  with  the  provision:^ 
of  this  article. 

Former  |  2715.  an  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1914,  ch.  443.  In  effect  Sei)t.  1.   1014. 

OrljKinal  Source. —  Inverted  by  amendment  of  1803  as  a  Bubstitute  for 
B.  Sm  pt.  2,  ch.  6,  Ut.  3,  IS  15,   16,  23. 

i  2669.  [Am'd,  1893,  1914.]  Return  of  Inventory  |  how 
compelled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested 
in  the  estate  may  present  to  the  surrogate's  court  a  petition 
showing;  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  prescribed 
by  law  therefor.  If  the  surrogate  is  satisfied  that  the  executor 
or  administrator  is  in  default,  he  must  make  an  order  requiring 
the  delinquent  to  return  the  inventory,  or  a  further  inventory, 
or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
specified,  why  he  shonld  not  be  removed  or  punished.  On  the 
return  of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  in- 
ventory, the  surrogate  may  revoke  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proceedings  are  the  same  as 
on  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed 
in  article  one  of  title  twelfth  of  chapter  seventeenth  of  this 
act.  A  person  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  delivering,  under"  oath,  all  the  money  and  other  property 
of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

Former  f  2716.  as  amended  by  I..  1803,  cb.  686,  amended  and  renumbered 
by  L.  1914,  ch.  443,  In  effect  Se|)t.  1,  1014. 

Original  Source. —  The  amendment  of  1803  consolidated  former  fl  2715 
and  2716.  Section  2715  was  deriv<Hl  from  U,  S.,  pt.  2,  cb.  6,  tit.  3.  U  17, 
18,  and  i  2716  from  f   22  of  such   title. 

f  2070.     [Am'd  189Sy  1914.]     Bxemptton  for  benefit  off  fam- 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  articles  shall  not  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estate  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house-keeping  utensils,  musical  instruments,  sewing  ma- 
chine and  household  furniture  used  in  and  about  the  house  and 
premises,  fuel  and  provisions,  and  the  clothing  of  the  deceased, 
in  all   not  exceeding  in  value  five  hundred  dollars. 

2.  The  familjr  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  a^s  part  of  the  family  library. 
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3.  Domestic  animals  with  their  necessanr  food  for  sixty  days, 
not  exceeding  in  value  one  hundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  value  one 
hundred  and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surriv- 
ing  husband  or  wife,  or  of  the  minor  child  or  children  if  there 
be  no  suryiTing  husband  or  wife.  No  allowance  shall  be  made 
in  money  or  other  property  under  subdivisions  one,  two  and  three 
if  the  articles  mentioned  therein  do  not  exist. 

Former  |  2713.  as  amended  by  L.  1803,  ch.  686,  amended  and  renumbered 
by  L.   1914,   ch.  443,  iu  effect  Sept.   1.   1914. 

Origlual  Source. —  Inserted  by  amendment  of  1883  as  a  sabstitnte  tor 
R.  S.,  pt.  2,  cb.  G.  tit.  3,  11  0,  lu;  and  alao  U  1842,  eK  157,  i  2,  and 
L.   1867,  cb.  782,   {  13. 

§  2071.  [Am*d  1881,  1898,  1914.]  Proceedlnvs  to  compel 
•et-ofi   of   exempt   property. 

Where  an  executor  or  administrator  Jias  failed  to  set  apart 
pruuerty  for  a  surviving  husbaud,  wife  or  child,  as  prescribed 
by  law,  the  person  aggrieved  may  present  a  petition  to  the  sur- 
rogate's court,  setting  forth  the  failure  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disposed  of, 
to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
Im>  made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause 
is  shown,  4  citation  sliall  iss^^  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  uie  value 
of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  |  2724,  as  amended  by  L.  1881,  cb.  635.  and  L.  1898.  di.  986, 
amendetl  and  renumbered   by  h.    1814,   cb.   443.   In  effect  Bept.   1,   1814. 

Oil^inal  8ource.~  Former  1 1  272D  and  2721  conaoUdated  by  tbe  ssead- 
ment  of  I8d3.  Skctioni}  2720  and  2721  were  new. 

8  aOTa.   liKm'd,  1898,  1914.  J     HThat  shall  be  deemed  WMwta. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  i>art  of  the 
personal  property  of  the  testator  or  Inteijtate,  and  be  inclpded  ia 
the  inventory: 

1.  Leanes  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  Thp  interest  r^u^uiuing  iu  him,  at  the  time  of  bis  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  apy  other  person. 

3.  The  interest  in  lands  devised  to  ^n  executor  for  a  term  of 
years  for  the  paynif^nt  of  debts. 

4.  Tilings  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  ns  to  be  essential  to  its  8|^pport. 

5.  The  crops  growing  on  the  land  of  the  deceased  ^t  the  time 
of  his   denth. 

6.  Every  kind  of  produce  raised  annijally  by  l^bor  apd  culti- 
vation,   exeept    grovring   grass    aii(?    fruit   ungathered. 

7.  Rrnt  reserved  to  the  deceased  which  pad  acprped  at  the 
time  of  li!s  ilenth. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or^ills;  accounts, 

sic 
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money,  and  bank  bills,  or  otber  circulatinj?  medium,  things  in 
action,  and  stocli  in  any  corporation  or  joiiit-tstock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
Tisions,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Thinfirs  annexed  to  the  freehold,  or  to  a  building,  shall  not  ko  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section. 

Former  I  2712,  as  amended  by  L.  1893,  ch.  686,  renumbered  by  L.  1014, 
rb.  443,  In  eflfect  Sept.   1,   1014. 

Original  Source. —  Inserted  by  amendment  of  1883  as  a  substitute  foi 
B.  S..  pt.  2,  cb.  6,  Ut.  3,   11  6-8. 

I  2073.  [Added,  1&14.]  Aaseta;  debt  due  from  execntof 
to  testator;  effect  o(  dUcliargre  liy  i^iU. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 
a  discharge  or  bequest  of  any  just  claim  due  or  to  become  due 
which  the  testator  had  against  him;  but  it  must  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  tne  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  paj'ment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  dischar^^e  or  bequest  in 
a  ivill  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a 
specific  lK'gu€?8t  of  such  debt  or  demand:  and  the  amount  thereof 
piust  be  included  in  the  inventory  and,  if  necessary,  be  applied 
m  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
niust  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Added  by  L.  1814.  cb.  443,  In  effect  Sept   1,   1814. 

S  2674.  [Am'd,  18K1,  1983,  1914.]  Apportlqnnent  of  rent«» 
Iftmnnltlea  nnd  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  payments  of  every  description  made  payable  or  becoming 
due  at  fix^'d  periods  vinder  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  sq  that  on  the  death  of  any 
person  intereste(}  in  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issuer  or  is  derived,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person, 
he,  or  nis  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  dividends  and  other 
i)aymentB,  according  to  the  time  which  shall  have  elapsed  from 
ll^e  compaencement  pr  last  period  of  payment  thereof,  as  the  case 
may  b^,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  bis  or  her  interest,  after  making  alJowapcp  and 
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deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends  and  other  payments.  Every  such  person  or  his  executors, 
ndministrntors  or  assigns  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  en- 
tire amount  of  which  such  apportioned  parts  form  part,  becomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuities,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real 
property  comprised  therein  shall  not  be  resorted  to  for  snch 
apportioned  parts,  but  the  entire  rents  of  which  such  appoi^ 
tionod  parts  form  parts,  must  be  collected  and  recovered  by  the 
person  or  persons  who,  but  for  this  section,  or  chapter  five  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  poi^ 
tions  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  section.  Tliis  sw^tion 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipu- 
lated that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Forraor  |  2720.  ah  amondod  by  I..  IRRl.  rh.  TiZS,  and  L..  1898.  rh.  «86, 
amended  and  ronumbered   by  L.    1014.    oh.  443,    in  effo<»t  S<>pt.   1,   1914. 

OrtKlnal  Sourop. —  Inserted  by  tlic  anieiidment  of  1883  as  a  subatitutc  for 
L.   1875,   ch.   542,   U   1^. 

§  2676.  [Am'd,  1803,  19Q3,  1014.]  Proceedtngr  to  diacoTer 
property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court  from  which  letters  were  issued  to  him,  a  petition  settinfc 
forth  on  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  ho 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  such  executor  or  administrator  in  making  dis- 
covery of  such  property,  and  praying  an  inquiry  respecting  it, 
and  that  the  respondent  may  be  ordered  to  attend  the  inquinr 
and  bo  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  make  an 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  sub- 
poenaed to  attend  a  trial  in  surrogate's  court. 

Former  |  2707,  an  amended  by  L.  1893,  ch.  686,  and  L.  1903,  ch.  526. 
amended   and  renumbered   by  L..    1914.    eb.   443,    In  effect  Sept.    1,    1914. 

Original  Source. —  The  amendment  of  1S»3  consolidated  former  if  2706  and 
2707  without  change.  Section  2706  was  derived  from  U  1870,  ch.  860.  |  T, 
and  U  1870|  ch.  394,  |  1,  in  part,  and  i  2707  was  new. 
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•  2676.   [Am*d,  1881,  1808,  1808,  1914.]     Trial  and  decree. 

^  If  the  person,  directed  to  appear  submits  an  answer  denying 

any  knowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  default 
in  answer,  he  shall  be  sworn  to  answer  truly  all  questions  put 
to  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
appears  that  the  petitioner  is  entitled  to  the  posseHsion  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him.  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property 
involved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Former  {  2710,  as  amended  by  L.  1881,  ch.  635;  L.  1893,  ch.  686,  and 
Jj.  1003,  cb.  526.  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Sept.    1.    1914. 

Original  Soorce. —  The  amendment  of  1893  commlldated  former  |§  2713  and 
2714.  Section  2718  was  derived  from  L.  1870,  ch.  S49,  f  6,  and  f  2714 
tiom  I  5  of  that  act.    The  amendment  of  1903  anpemeded  the  former  aection. 
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ARTICK^B    SBCOND. 

Presenting  claims,  their  Mowance,  rejection  and  trial;  payment 
of  debts,  legacies  and  expenses;  sales  of  real  estate  by  executorM, 
administrators  with  the  tvill  annexed  and  testamentary  trustees 
under  power  contained  w  the  will;  depoeii  of  money  and  securi- 
ties. 

Sec.    2677.  Notice  to  creditors;  affidavit  of  claimant. 

2678.  Effect  of  failure  to  presi'ot  ctalm  pursuant  to  notice. 
2079.  Determination   of   Issuea   arising   between   repreaeutatlve   and    tbe 
ostate;   suspenelon   of  statute  of   lUnitatltna  In  certain   caves. 

2680.  Em>ct   of   admlfwlon   and    allowance    of   claim   or  debt    bjr    ri>prv> 

sentative. 

2681.  BoJecte<l   claim   to  be   tried  on   Judicial   settlement;   limitation  of 

action   hy   creditor. 

2682.  Payment   of  debts. 

2683.  Surrogate   mny    authorise    representatlyp    to    compromise,    or    c«n' 

pound,    or    rell    debt    or   claim. 

2684.  Sale  of   pi>r.«i*)nal   pro[)erty   for  payment  of  debts  or  legacies. 

2685.  Surrogate's  court  may  make  direction  as  to  the  yalue,  manner  aad 

tlmo   of  sale   of   pro|)erty. 

2686.  rroct>eding  to  compel  payment  of  funeral  expenses. 

2687.  1'ruciH.^ding  to  compel  payment  of  debt,  legacy  or  distrlbutlTe  share. 

or  delivery   of  property. 

2688.  Payment  of  legacies. 

2680.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,  et 
cetera,  by  a  testamentary  trustee. 

2690.  Idem;   pro<MM«<llng8  upon   return  of  citation. 

2691.  Decree  for  {layment  of  legacy,  et  cetera,   on  giving  security. 

2692.  Payment  of  expenses  Incurred  by  representative. 
2696.  Power  and  duty  of  executor  before  probate. 

2604.  Power   to   sell,    mortgage   or   lease   real   estate   may   be   executed 

by  qualifying  executors. 
269!^.  Administratom  with   the  will  annexed;  rights,   powers  and  duties. 

2696.  Power  to  k(*1I,  mortgage  or  leane  real  estate  may  be  executed  by 

qualifying  trustees  or  successors. 

2697.  Conveyanc-e  of  real  estate  by  executor  or  administrator  to  holder 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  direct  as  to  custody,  where  coexecutors,  et  cetera. 

disagree. 

2699.  Money   paid   into  court  and  securities   taken;    how   disposed   of. 

2700.  Deposit  of  securities  may  be  ordered  on   revocation  of  letters. 

I  2677.  rAm'd,  1803,  1014.]  Notice  to  credltorai  AffldATlt 
off  claimant. 

The  executor  or  administrator  at  any  time  after  the  grantini? 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persona  haying  claims 
against  the  deceased  to  exhibit  the  same,  with  tbe  vouchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or 
before  a  day  therein  named,  which  must  bo  at  least  six  months 
from  the  day  of  the  first  publication  of  the  notice.  The  executor 
or  administrator  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented  and  tbe  affidavit  of  the  claimant  that  the 
claim  is  justly  due,  that  no  payments  have  been  made  thereon, 
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and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant. 

Former  f  2718,  as  amended  hy  L.  1R93,  ch.  686.  amended  and  renumbered 
by  L.   1914,  cb.  443,  In  effect  Sept.  1,  1914. 

Orl^nal  Scarce.^  Inserted  by  amendment  of  1883  aa  a  rabatltute  for 
R.  a.,  pU  2,  eb.  6.  tit.  8,  ||  84-37,  80. 

§  9678.  [Added,  19t4.]  Bfleet  of  fsllvl^re  t^  nrenent  fslatm 
vurmmmnt  to  ii<»4lee. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the 
executor  or  administrator  within  six  months  from  the  first  pub- 
lication of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  pr  -of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  preseiite4* 

Adde^  by  L.  1014.  cb.  4^0*  in  elfcct  Sept  1,  1014. 

I  2679.  [Ani'd,  1893,  1895,  1914.]  Determination  o<  §••«•■ 
arlMnflp  |»etweei|  rfPr^»en|Mlve  anf|  the  e«t«tef  envpen- 
•|on  of  mtmt^te  of  lfn|ltfi|t|oi|«  In  certafn  ^f&aeii. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent. Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
the  estate,  but  to  wljich  the  accounting  party  lays  claim  in- 
dividually; or  respecting  a  debt  alleged  to  be  due  by  the  account- 
ing pafty  to  the  decedoQt,  or  by  the  dccodont  to  the  accounting 
party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  is.«ne  arising  in  the  surrogate*s  court.  From 
the  death  of  the  decedent  until  the  first  jiiaicinl  settlement  of 
the  account  of  the  executor  or  administrator,  the  running  of 
the  statute  of  limitations  against  a  debt  due  from  the  decedent 
to  the  accounting  pnr^y.  or  any  other  csiise  of  ac|:ion  in  favor 
of  the  latter  against  the  decedent,  is  apspendod.  unless  the  ac- 
counting party  was  Appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute 
is  so  suspended  from  the  grant  of  letters  to  him  until  the  first 
judicial  settlemput  of  his  account.  After  the  first  judicial 
settlement  of  the  account  of  an  exeputor  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  caose  of  action  in  his 
favor  against  thie  decedent. 

Frrmer  |  2781.  as  amended  by  L.  1803,  ch.  686,  and  T..  1899,  cb.  505, 
tm<^nded  and  renumbered  by  L.   1914,  ch.  443,  In  effect  t}ept.   1.   1Q14. 

Oriclaal  9ourca. —  former  IS  2739  and  274Q  c(msoUdat»«d  by  the  amendment 
of  fSQ.3.  Secffon  2730  was  takon  from  R.  S.,  nt.  2,  ch.  6,  tit.  3.  |  3:),  and 
L.  tW7,  ch.  460,  1  8t.  Section  2T40  was  tiiken  from  L.  1837,  cb.  460; 
s.Dtence  added  by  L.  1868,  eta.  504. 

§  2680.  [Added,  1914.1  Bfleot  of  admlaalon  and  allow- 
ance of  elalna  or  debt  by  repreaentatlve. 

Whenever  upon  any  accounting  or  judicial  settlement  of  an 
account,  the  executor  or  administrator  admits  and  allows  a  claim 
or  debt  against  the  deceased,  other  than  his  own  claim,  or  has 
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theretofore  in  writing  admitted  or  allowed  such  a  claim  or  debt, 
the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  admitted  or  allowed,  or 
a  judgment  against  the  executor  or  administrator  has  been  ob- 
tained, whether  either  has  been  paid  or  not,  any  party  adversdy 
affected  thereby  may  file  objections  thereto  and  may  show  that 
the  claim  or  debt  was  fraudulently  or  negligently  allowed,  or 
paid,  or  that  the  judgment  was  obtained  by  fraud,  negligence  or 
collusion.  If  the  surrogate  shall  sustain  the  objections  in  a  case 
where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall 
be  deemed  to  be  rejected  by  the  accountant  at  the  time  of  such 
determination,  and  the  time  between  the  presentation  of  the 
claim,  or  the  commencement  of  the  action  where  the  claim  was 
not  presented,  and  the  time  of  sueh  determination  shall  not  be 
a  part  of  the  time  limited  in  this  act  for  commencing  an  actioa 
thereon. 
Added  by  L.   1014.  cb.  443,  in  effect  Sept.   1,   1014. 

S  2681.  [Added.  1914 1  Am'd,  1916.1  Rejected  elalm  to  be 
tried  on  JvdlciAl  Mettlement.  l*liiiitatlon  of  actioa  by 
creditor. 

If  the  executor  or  administrator  doubts  the  justice  or  validity 
of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writ- 
ing upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of 
it,  which  he  specifies.  Unless  the  claimant  shall  commence 
an  action  for  the  recovery  thereof  against  the  executor  or  ad- 
ministrator within  three  months  after  the  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  two  months  after  a  part 
thereof  becomes  due,  said  claimant,  and  all  the  persons  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  action, 
and  in  such  case  said  claim  shall  be  tried  and  determined  npon 
the  judicial  settlement. 

Added  by  L.  1014,  ch.  443.  am*d  by  L.  1015,  ch.  644.  tn  effect  Sept.  1. 
1016. 

I  2682.    [Am'd,  1893,  1914.]     Pajrmeiit  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States  and  the  state  of  New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  his 
death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.     The  commencement  of  a  suit  for  tbe 
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ry    of   a   debt  or  the  obtaining  a  judgment  thereon  against 

ecutor   or   administrator  shall  not  entitle  such  debt  to  pref- 

over  otbers  of  the  same  class.    Debts  not  due  may  be  paid 

iinK    to    tlie  class  to  which  they  belong,  after  deducting  a 

i    of    le^al   interest  on  the  sum  paid  for  the  unexpired  term 

^dit    ivitbout  interest.     An  executor  or  administrator  shall 

atisf y    bis  own  debt  or  claim  out  of  the  property  of  the  de- 

d   until  proved  to  and  allowed  by  the  surrogate;  and  it  shall 

&ave    preference  over  others  of  the  same  class.     Preference 

\>e  Ki^^n   by  the  surrogate  to  rents  due  or  accruing  on  leases 

by    tbe    testator  or  intestate  at  the  time  of  his  death,  over 

3    of    tbe    fourth  class,  if  it  appear  to  his  satisfaction  that 

I  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

rmt^r  t  2719,  as  amended  b7  L.  1803,  ch.  686,  amended  and  renumbered 
..    1914,    ch.    443,  In  effect  Sept.  1.   1914. 

iKlnal  Slource. —  Inserted  by  the  amendment  of  1893  as  a  sabatltute  for 
S.,  pt.  2,  cb.  6,  tit.  3,  II  27-30,  33,  and  L.  1847,  cb.  80,  ||  1,  2,  aa 
nUetl  by   L..    1893,  ch.  100. 

Sa8».    [Aaaed,    1914.7       IM«9S«ecl    or    vmnetiled    delit    or 
ilna  m«.y  be  compromlaed^  componnded  or  aold. 

Upon  the  application  of  an  executor,  administrator,  guardian 
testamentary  trustee,  the  surrogate  may,  for  good  cause 
lown,  authorise  the  compromising  or  compounding  of  any  debt, 
.aim  or  demand,  due  or  to  become  due,  which  it  is  necessary 
i  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
f  an  estate  or  fund;  and  the  selling  at  public  auction,  on  such 
lotice  as  tbe  surrogate  prescribes,  of  any  uncollectible,  stale  or 
loubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any 
party  intere8t€»din  the  final  settlement  may  show  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  Lu  1914,  ch.  443,  In  effect  Sept  1,  1914. 

I  2684.   [Am'd,    189.%    1914.]       Sale    of    peraoaal    property 
lor  payment  of  debts  or  learaclea. 

An  executor  or  administrator  may  sell  the  personal  property  of 
tbe  deceased  at  any  time  for  the  payment  of  debts,  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  private, 
and  may  be  on  credit  not  exceeding  one  year,  with  approved 
security.  Articles  not  necessary* bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Former  |  2717.  as  amended  by  L.  1893.  ch.  686,  amended  and  renumbered 
by  L.  1914.  ch.  443.  In  effect  Sept.   1.   1914. 

OrlKlnal  Source.—  Innerted  hj  the  amendment  of  1893  as  a  sabatltate  for 
R.  S..  pt.  2,  ch.  6,  tit.  3,   II  25,  26, 

I  268S.  [Added,  1914.]  Snrro«ate'a  court  may  make 
direction  aa  to   the    valne,  manaer    aad    time    of    aale    of 

property. 

Whenever  the  assets  of  an  estate  consist  of  real  property 
which  an  executor  is  authorized  to  sell,  or  of  personal  property 
which  it  is  necessary  or  proper  to  sell,  and  the  value  of  the 
same  is  uncertain  or  is  dependent  upon  the  time  and  manner  of 

*  So  In  original.  ^^^^^1^ 
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Sale  thereof,  the  executor  or  administrator  may  apply  by  petition 
to  the  surrogate  haying  jurigdiction  of  the  settlement  of  the 
estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion, 
entertains  the  application,  notice  of  snch  application  shall  be 
giyen  to  all  persons  interested  or  to  such  persons  as  the  anrro- 
gate  by  order  directs  to  have  notice^  in  such  manner  as  the 
surrogate  shall  prescribe.  The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  hear  the  opinions  of  witnesses 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  sale  thereof,  and  may  give  such  advice  and  direction 
as  shall  seem  to  him  for  the  best  interest  of  the  parties.  A 
substantial  compliance  with  the  authorization  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loss 
on  account  of  the  time  or  manner  of  sale  or  the  price  realized. 
Added  by  L.  1914.  cli.  443,  In  effect  Sept.  1,  1014. 

§  S680.   (Add«d«  1014.]     Proeeedlnar  to  conpal  parmemt  off 
funeral   eikpensea. 

Bvery  executor  or  administrator   shall  pay,   out  of  the   first 
moneys   received,    the   reasonable   funeral   expenses  of  decedent, 
and  the  same  shall  be  preferred  to  ail  debts  and  claims  against 
the  deceased.     If  the  same  be  not  paid  within  sixty  daj^s  after 
the  grant  of  letters  testamentary  or  of  administration,  the  person 
having  a   claim  for  such  funeral  expeuscs  may   present  to   the 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  whj'  he  should  not  be  re- 
quired to  make  such  payment.    If  upon  the  return  of  the  citation 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  and  that  the  executor 
or  administrator  admits  the  validity  of  the  claim  or  claims  and 
the  reasonableness   of   the   amount   thereof,   the  surrogate   shall 
make  an  order  d^^ect!ng  the  pdynlerit  of  the  Ham^,  or  of  such 
part  thereof  as  he  may  specify,  within  ttn  days  thereafter.      If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall 
direct  that  the  claim  or  claims  so  disputed  be  heard   upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  adminis- 
trator.    If  it  shall  appear   that  no  money  has  come  into   the 
hands  of  the  executor  or  administrator  the  proceeding  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap- 
plicafion   or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.     At  an>   time  after  three  months  from  the  date  of  the 
former  order,   if  no   answer   was   filed   disputing  such  claim,  a 
further  application  may  be  made  by  petition  stating  the  facta 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in 
the  hands  of  such   executor  or  administrator  applicable  to  the 
payment  of  his  claim,  is  based.     Upon  such  further  application 
the   issuance   of  ttic   citation    shall    be   in   the  discretion   of  the 
surrogate.      If    upon   any    accounting    it    snail    appear    that    an 
executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which   has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  acjcounting, 
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be  shall  not  be  allowed  for  the  payment  of  any  dAt  or  claini 
ai^ainst  the   decedent   nntil   said   claim   has   been   discharged   in 
full;  bat  such  claim  shall  not   be  paid   before  expenses  of  ad- 
ministration are  paid. 
Added  by  L.  1014,  cli.  448,  in  effect  Sept.  1,  1914. 

f  »687.  [Added.  1014.]  P^oceedlnv  to  compel  payment  of 
delit,  leracr  or  alatrlbntlTe  share,  or  dellverr  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  claims,  and 
three  months  hare  elapsed  since  the  probate  of  the  will  or  grant 
of  letters  of  administration,  any  creditor  of  the  deceased  haying 
a  claim  which  has  not  been  rejected,  or  any  person  entitled  to 
a  specific  bequest,  or  to  a  legacy  or  other  pecuniary  prorision 
under  a  will,  or  to  a  difltributive  share  of  an  estate,  may  present 
to  the  surrogate's  court  a  petition  setting  forth  the  facts  and 
praying  that  the  executor  or  administrator  be  cited  to  show 
cause  why  he  should  not  pay  said  claim  or  pay  or  satisfy  such 
bequest,  legacy  or  distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufBcient  cause  why  he 
should  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re- 
ceiving a  bond  as  provided  in  section  2688  of  this  chapter. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1914. 

I  2688.    [Am'd,  18dft,  1914.]      Payment  of  levaelea. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the  will  annexed,  before  the  completion  of  the  publication  of 
notice  to  creditors  if  such  notice  be  published,  or  if  none  be 
published  before  the  expiration  of  one  year  from  the  time  of 
granting  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  sooner  paid. 
Bequests  of  specific  articles  of  property,  other  than  securities 
representing  money,  may  be  delivered  at  any  time  In  the  discre- 
tion of  the  executor.  Whenever  a  legacy  is  directed  by  the  will 
to  be  sooner  paid,  or  specific  property  is  bequeathed,  the  executor 
Of  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  debts  against  the  deceased  duly  appear,  and 
there  are  not  other  assets  to  pay  the  same,  and  no  other  assets 
sufficient  to  pay  other  legacies,  then  the  legatees  will  refund  the 
legacy  so  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other 
legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  proportional  parts  of  such  other  legacies,  if  there  be 
any,  and  the  costs  and  charges  incurred  by  reason  of  the  pay- 
ment to  such  legatee,  and  that  if  the  will,  under  which  snob 
legacy  is  paid,  be  denied  probate  on  appeal  or  otherwise  that 
such  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to  the  executor  or  administrator  entitled  thereto. 

Former  f  2721,  as  amended  by  L.  1893,  ch.  680,  amended  and  renumbered 
by  i.   1014,   ch.  443.  In  effect  S^pi  1,   1914. 

Original  Source.—  Inaerted  by  tbe  amendment  of  1893  as  a  substltnte  for 
B.  8..  pt.  2,  di.  e,  tit.  3,  S9  43-46. 
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§  2089.  [Ani'dy  1914]  Petition  to  oompel  paymeBt  off 
levacy  or  delivery  of  property,  etc.,  by  a.  testamentary 
trustee. 

Where  a  person  \b  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  the  facts  which  entitle  him  to  the  pay- 
ment or  delivery,  and  praying  for  a  decree,  directing  payment 
or  delivery  accordingly;  and  that  the  testamentary  trustee  aud 
all  other  persons  whose  rights  or  interests  would  be  affected  by 
the  decree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  the  petitioner  is  so  entitled,  only  upon  the 
happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property  has  become  absolute. 

Former   %   2804,    amended   and   renumbered  by  L.    1914,   ch.   443,    in   effect 
Sept.    1,   1U14. 
Ori^nal  Source. —  New. 

§  2690.  [Am'dy  1914.]  ld.|  proceedings  npon  return  off 
citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  aud  proofs  of 
the  parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require  the 
testamentary  trustee,  who  is  unable  to  deliver  personal  property 
to  which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Former    I    2805,    amended   and    renumbered  by   L.    1914,    ch.   443,    in   effect 
Sopt.    1,   1U14. 
Original  Source. —  New, 

S  8691.  [Ani*d,  1R93,  1914.]  Decree  for  advance  payment 
of  learacy,  et  cetera,  on  arlvlnv  security. 

"Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  share, 
is  in  actual  need  of  the  same,  or  of  some  part  thereof  for  his 
support  or  education,  he  may  present  to  the  surrogate's  court 
his  petition  setting  forth  the  facts,  and  thereupon,  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  and  thi* 
value  of  the  other  property  in  the  hands  of  the  respondent  ap- 
plicable to  the  payment  of  debts,  legacies  and  expenses,  exceeds, 
by  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  peti- 
tiouer,  whether  adult  or  infant,  or  of  his  family,  the  surrogate 
may,  in  his  discretion,  make  a  decree  directing  payment  or  satis- 
faction accordingly,  on  the  filing  of  a  bond,  as  provided  in  section 
2«88  of  this  title. 

Ftirmer  f  2723.  as  amended  by  L.  1S93.  cb.  686,  amended  and  renumbered 
by  L.   1914,  cU.   443,  in  effect  Sept.   1,   1914, 

Original  Source.—  Formerly   f  2719,   which  was  derived  from  R,   S.,  pt.  2, 

ch.  6,  tit.  3,   fS  82,  83.  C"rM^n\(> 
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9  jMWt.  (Added,  1914.]  Payment  of  expeniiea  Inearred  liy 
representative. 

An  executor,  administrator,  ^ardian  or  testamentary  trustee 
may  pay  from  the  funds  or  estate  in  his  hands,  from  time  to 
time,  as  shall  be  necessary,  his  legal  and  proper  expenses  of 
administration  necessarily  incurred  by  him,  including  the  rea- 
sonable expense  of  obtaining  and  continuing  his  bond  and  the 
reasonable  counsel  fees  necessarily  incurred  in  the  administration 
of  the  estate.  Such  expenses  and  disbursements  shall  be  set 
forth  in  his  account  when  filed,  and  settled  by  the  surrogate. 
Added  by  L.   1914,  ch.  443.  in  effect  Sept.   1,   1914. 

i  2603.  [Added,  1914.]  Power  and  dnty  of  exeentor  lie- 
fore    probate. 

An  executor  named  In  a  will  has  no  power  to  dispose  of  any 
part  of  the  estate  of  the  testator  before  letters  testamentary 
are  granted,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner  further  than  is  necessary  for  its 
preservation. 

Added  b7  U   1914,  ch.  443,   In  effect  Sept.  1,  1914. 

S  29694.  [Added,  1914.]  Power  to  aell,  mortsaare  or  lease 
real  estate  may  be  executed  by  qnallfylns  ezecntors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  is  given  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustees,  and  any  of  such  persons  named  as 
executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  and 
leases  under  said  power  made  by  the  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

Added  by  L.   1914,  ch.  448,  in  effect  Sept.  1,  1914. 

§  2696.  [Added,  1914.]  Administrators  with  tbe  will  an- 
nexedi  riarhts,  po-wers  and  datles. 

Where  letters  of  administration  with  the  will  annexed  are 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed; and  the  administrators  with  such  will  have  the  rights 
and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had 
been  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  trustee,  an  administrator  with  the 
will  annexed  or  a  successor  trustee  may  execute  such  power  in 
any  case  where  the  original  executor  or  trustee  could  execute  the 
same,  unless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept.  1,  1914. 

§  2096.  [Added,  1914.]  Power  to  sell,  mortflraire  or  lease 
real  estate  ntay  be  executed  by  quail fyinv  trustees  or  suc- 
cessors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are*  given  to  trustees,  and  any  of  such  persons 
named  as  trustees  shall  neglect  to  qualify,  then  all  sales,  mort- 
gages and  leases  under  said  power  made  by  the  trustee  or  trustees 

*  So  in  original. 
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who  shtll  qualify  shall  be  equally  yalid  as  if  the  other- trustees 
had  joined  in  such  sale.  Where  a  successor  trustee  has  been 
appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have  the 
same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had 
who  were  named  in  the  will,  unleifs  the  exercise  of  such  power 
would  be  contrary  to  the  express  provision  of  the  will. 

Added  b7  L.   1814,  cii.  443,   io  effect  Sept.  1.  1914. 

fi  869T,  [Added,  1014.1  Conveyance  of  real  property  bjr 
e^rentfir  or  admliiiatrator  to  holder  of  contract  of  sale 
made    by   a    decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a 
contract  for  the  oouveyauce  thereof,  his  executor  or  administrator 
may  make  a  deed  reciting  said  contract  and  couvoyinK  the  said 
lapdii.  Ulie  executor  or  administrator,  or  the  vendee,  his  heirs 
or  assigns,  muy  file  a  petition  praying  for  the  confirmation  of  the 
act  of  the  executor  or  administrator  in  delivering  the  deed,  or 
for  a  decree  that  the  tfume  be  made  and  delivered  or  the  executor 
or  administrator  may  pray  for  the  like  relief  in  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citation 
shall  issue  to  all  persons  interested,  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
this  section,  upon  its  confirmation  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  said 
lands  which  the  decedent  had  at  his  death. 
Added  by  L.   1014,  cb.  443,  in  effect  Sept.   1,   1914. 

9  8698.  [Am'd.  1011.]  SnrroKate  may  direct  as  to  em^ 
tody,  >vhere  co-execator«,  etc.,  dlaa^ree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
boTonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring 
them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate 
may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  testa- 
mentary trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former   |   2602,    amended   and   renumbered   by   L.    1914,   ch.    443,    In   effect 
Si>pt.    1,   11»14. 
Original  ^urcew — Ncv. 

§  2690.  [Am'd,  1882,  1008,  1000,  1014.]  Money  paid  lato 
eonrt  and  MccarltleN  taken;  how  dlnpoaed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
de|>osit  of  a  securit}'  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  money  with  the  surrogate,  the 
sai\)e  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
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the  oounty  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the 
beneliciary,  or  of  the  estate,  or  of  the  special  proceeding;  unless 
the  statute  contains  special  directions  for  another  disposition 
thereof.  £ach  security  so  deposited  with  the  county  treasurer 
or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  surrogate's  court;  except  that  he  must,  unless 
otjierwise  so  directed,  collect  ^he  principal  and  interest  secured 
thereby.  All  money  coPectcd  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  thisf  section,  must  be  held,  man- 
Rgtd,  inyested  and  disposed  of  by  him»  in  like  manner  as  money 
paid  into  the  supreme  court  in  an  action  pending  therein.  The 
reiirnlations  contained  in  the  gpn^ral  rules  of  practice  as  specified 
in  Rubdirision  8  of  section  4  of  the  State  Finance  IjAW.  and  the 
provisions  of  title  third,  of  chapter  eighth  of  this  act.  apply  to 
money  paid  to  and  sectirities  deposited  with  the  county  treas- 
urer, or  chamberfajn  as  prescribed  in  this  section;  except  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
rt'spect  to  a  security,  in  which  any  of  the  money  has  been  in- 
rested*  or  upon  which  it  has  been  loaned,  the  power  and  aathority 
L*oDferred  upon  the  supreme  court  by  section  747  of  this  act. 

IToniier  f  2537.  u  amenaed  by  L.  1888.  9^.  339;  L.  1908,  ch.  1^.  and 
'^.  190d,  can.'  3,  240,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
WpU     1.    1914. 

Original  Boorce. —  New. 

§  270O.  [Added,  1&14.]  Deposit  off  •ec«r|«fte«  may  lie 
>rdered  ob  rev-oc«$|oi»  f»f  Icttegf. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  ad- 
ninistrator  or  guardian,  or  the  removal  of  a  testamentary  trustee, 
i  decree  shall  be  made  in  which  such  executor,  administrator, 
niardian  or  testamentary  trustee  is  personally  charged  with  or 
iirected  to  pay  a  anm  of  money  upon  a  finding  that  he  has  made 
in  unlawful  investment  or  disposition  of  the  estate  or  fund  in  his 
lands,  and  the  security  or  other  instrument  by  which  such  in- 
r€»8tnient  or  disiiosition  is  evidenced,  or  the  property  in  the  pur- 
•ha»e  of  which  such  investment  or  disposition  has  been  made, 
shall  not  be  a  part  of  the  assets  which  his  successor  may  be 
egally  required  to  receive,  the  decree  shall  direct  that  such 
Purity  or  other  instrnment  or  such  property,  if  practicably 
!ai>able  of  delivery  under  such  direction,  be  forthwith  deposited 
vith  a  safe  deposit  company,  authorized  by  law  to  do  business 
IS  such,  jn  such  manner  as  to  prevent  the  withdrawal  of  the 
lame  except  upon  the  order  of  the  surrogate. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept  1,  1914. 
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ARTICLE  THIRD. 

Applying  rents  and  the  proceeds  of  mortgage,  lease  or  sale  of  real 
estate  to  the  payment  of  debts,  funeral  and  administration  ex- 
penses y  and  charges  upon  real  estate;  sale  for  distribution  and 
conveyance  in  confirmation  of  title. 

Sec.    2701.  When   rents  of  real  estate  may  be  applied  In   the  same  manner 
as  proceeds  of  mortgage,   lease  or   sale. 

2702.  What   property   subject   to  disposition   for   the   payment  of  debts. 

funeral  and  administration  expenses. 

2703.  For  what  purposes  real  property  is  subject  to  dlsposltloa. 

2704.  Sale  to  be  refused  if  bond  be  given. 

2705.  Whon  and  how  real  property  may  be  mortgaged,  leased  or  soM. 

2706.  Trial    and    determination    of    claims    and    expesMs;    statnte   of 

limitations. 

2707.  Order  to  mortgage,  lease  or  sell. 

2708.  Duty   of  executor  or  administrator  to  execute  order  after  Ulaf 

bond. 

2709.  Order  to  be  executed  and  report  made. 

2710.  Execution   of  order  not  affected  by  death,  et  cetera. 

2711.  Execution  of  the  order;  decree  of  Judicial  settlement;  couTejaace 

to  heirs.  , 

2712.  Allowance  on  bid  to  creditor  parchaslng. 

2713.  ProvlRlon    for    payment    of   undetermined    claims    and    debts  not 

yet   due. 

2714.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir. 

et   cetera. 

2715.  Effect  of  conveyance  of  decedent's  InteiPest  under  contract. 

2716.  Presumption    where   records    have    been    removed. 

2717.  Right  of   life   tenant   to  be  considered   in  sale. 

2718.  Restitution   from   assets   subsequently   discovered. 

I  2701.    [Added.  1914.]     IVlieift  rents  of  real  property  may 
be  reeelTed  by  the  executor  or  admlnlatrator. 

An  executor  or  administrator  may  present  a  petition  to  the 
surrogatc*s  court  praying  for  leave  to  enter  into  possession  o( 
real  property  left  by  his  decedent  and  to  manage  and  control  the 
sante  and  receive  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  2703 
of  this  title  be  otherwise  fulfilled,  a  citation  shall  issue  tn  all 
known  persons  within  the  state  of  New  York  who  have  the  legal 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  whx 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citation  the  surrogate  may,  in  his  discretion,  gnni 
the  prayer  of  such  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  be  held 
by  the  executor  or  administrator  and  be  brought  into  coort 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
of  this  title  for  the  disposition  of  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 
Added  by  L.   1914,  cb.  443,   in  effect  Sept.   1,   1914. 
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f  2702.  'Added,  1914.]  Real  property  aniiject  to  dUpoai- 
tloa  for  the  aatlafactlon  of  charflrea  asainat  the  aame  and 
for  dlatribntlon. 

The  real  property,  or  interest  in  real  property,  of  which  a 
decedent  died  seized,  may  be  disposed  of  as  prescribed  in  this 
titJe;  except  where  it  is  exempted  from  levy  and  sale  by  virtue 
of  an  execution  as  prescribed  in  title  second  of  chapter  thirteen 
of  this  act,  or  where  it  can  be  disposed  of  under  a  valid  power 
contained  in  a  will  for  the  purpose  for  which  the  same  might  be 
distpoeed  of  under  this  title. 

But  no  such  property,  or  interest  in  property,  shall  be  mort- 
frajred,  leased  or  sold  under  a  decree  m  surrogate's  court  to 
satisff  any  claim,  debt,  or  demand,  unless  a  proceeding  for  a 
judicial  settlement,  or  to  compel  a  settlement,  of  the  accounts 
of  an  executor  or  administrator  shall  have  been  commenced 
within  eighteen  months  from  the  date  when  letters  first  issued  to 
an  executor  or  administrator. 

Added  b7  U   ldl4,  cb.  443.  1q  effect  Sept.  1,  1914. 

§  2703.  [Added,  1914.]  For  what  pnrpoaea  real  property 
la  aobjeet  to  dlapoaltion. 

The  real  property  specified  in  section  2702  of  this  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur- 
poses: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses,  including  therein 
luitable  church  or  other  services,  a  burial  lot  and  a  headstone 
i?refted  thereon. 

3w  For  the  payment  of  the  reasonable  expenses  of  administra- 
tion as  allowed  by  the  surrogate. 

4.  For  the  payment  of  any  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of 

my   of   the   foregoing  payments,   if   there   be  personal   property 
ipplicable  to  the  full  payment  and  discharge  thereof. 
»ach  real  property  may  aiso  be  sold: 

6.  For  the  payment  and  distribution  of  their  respective  shares 
^0  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
ire  infants,  proven  or  adjudged  incompetents,  absentees,  or 
persons  unknown,  whenever  in  his  discretion  the  surrogate  may 
lo  direct. 

Added  by  U   1914,  ch.  443,   in  effect  Sept.  1,  1914. 

I  2704.  [Am'd,  1885,  1894,  1904,  1914.]  Sale  to  he  refvaed 
i  bond  be  fflven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
nterested  in  the  estate  or  property  execute  and  file  in  the  surro- 
gate's office  a  bond  in  such  sum  and  with  such  sureties  as  the 
lurrogate  directs  and  approves,  conditioned  to  pay  all  the  charges 
i^ainst  the  same  proved  and  allowed  so  far  as  the  goods,  chattels, 
igbts  and  credits  of  the  deceased  are  insufficient  therefor,  within 
luch  time  as  the  surrogate  may  direct.    Except  that  in  a  proper 
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tase  the  f(?al  estfttfe  may  b^  sbld  for  the  p'ntpose  of  distribution 
of  the  proceeds  as  provided  In  subdivision  six  of  section  2703. 
notwithstanding  the  giving  of  such  bond. 

Former  i  2765.  as  arapuded  by  t.  IgdS,  ch.  213;  L.  1S94.  A.  735.  aad 
L.  1904,  Ml.  750.  amended  and  reirambered  b^  L.  1914.  cb.  443,  In  «ffMi 
Sept.   1.   )914. 

Orictnal  Source. —  New. 

8  STMK.  [Added,  1914.]  -W^ea  and  kow  r^^l  propertr  m«T 
be  mortflraared,  leased  or  sold. 

Upon  a  judicial  settlement  of  the  accounts  of  an  executor  or 
Bdministrator,  any  party  to  the  proceeding  oday  allege  and  show 
by  proof  that  the  personal  property  left  by  the  decedent  is  insufli- 
cient  for  the  payment  of  the  just  demands  and  charges  against 
t^e^  same;  or  that  the  circumstances  are  siich  that  the  court  has 
jurisdiction  to  order  the  mortgage,  lease  or  sale  of  the  real  prop- 
erty left  by  the  deceased  for  any  of  the  jreasons  specific^  in  sec- 
tion 2703.  The  petition  and  account  filed  in  the  proceedini^  shall 
be  sufficient  proof  of  the  facts  therein  ^ated  unless  an  isime 
is  raised  as  to  any  of  such  statements.  If  any  person  interested 
Iri  such  feal  estate,  ot*  In  ariy-  qnestlbn  raised  witli  reference  to  th« 
mortgage,  lease  or  sale  thereof,  is  not  a  party  to  such  judicial 
settlement,  the  siirrogat^,  before  proceeding  ftirther  shall  cause 
such  person  to  be  brought  in  by  supplemental  dtation. 
Added  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914. 

8  2700.  [Added,  I0l4.]  trial  and  determtnattoai  of  elaOHS 
and   ezpea«es|    statute   of   limltailons. 

If  any  claim,  demand,  charge,  or  expense  set  forth  In  the 
account  or  presented  on  the  judicial  settlement  is  objected  to  by 
any  party  to  the  proceed! n|r  whose  interest  will  be  affected  by  its 
allowance  or  disallowance,  such  claim,  demand,  charge  or  expense 
shall  be  determined,  notwithstanding  its  admission  or  allowance 
by  the  executor  or  administrator.  Where  a  defense  arises  under 
the  statute  of  limitations  as  to  a  claim  so  admitted  or  allowed  the 
said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or 
administrator  at  the  time  of  such  objection,  and  the  time  between 
the  presentation  of  the  claim,  or  the  commencement  of  an  action 
where  the  claim  was  not  presented,  and  the  time  of  sncb  objec- 
tion shall  not  be  a  part  of  the  time  limited  in  this  act  for  com- 
mencing an  action  thereon. 

A  judgment  recovered  against  the  executor  or  administnitl»r 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment^  or  of  proving  that  the  claim 
upon  which  it  was  rendered  is  invalid,  or  that  the  judgment  was 
obtained  by  collusion,  shall  be  upon  the  party  diamiting  or  oibjeet- 
ing  to  the  same. 

Added  by  L.   1914,  cb.  443,  In  effect  Sept.  1,  1914. 

«  2707.'  [Am'd,  1904,  1»11,  1014,]  Order  to  AaOt^Cftffev 
lease  or  sell. 

If  it  shall  appear  that  it  is  a  proper  case  fot  the  disposition 
of  the  decedent's  real  estate,  as  provided  in  this  title,  on  account 
of  deficiency  of  personal  estate,  the  Surrogate  shall  mnico  an 
Order  reciting  the  determination  made,  the  fittioant  dnd  genen^l 
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nature  of  the  various  claims  and  demands  which  have  been 
admitted  or  proved,  a"  description  of  the  property  to  be  disposed 
of,  and  directing  the  executor  or  administrator  to  mortgage, 
lease  or  sell  the  whole  or  such-  part  of  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  tnore  distinct  parcels'  of  which  the 
decedent  died  seized  has  been  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Propt>rty  which  descended  to  the  decedent**  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  I'roperty  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property,  or 

interest,  for  distribution  only,  the  order  shall  fix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  and  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were 
known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment or  another  court,  which  directs  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surro- 
gate shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ings taken  under  the  order. 

Former  f  2T67,  as  amended  by  T^  1004,  ch.  750.  and  L.  1811.  ch.  480, 
amended  and  reonmbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1.  1914. 

Orl«rlnaI  Source. —  Buperaeded  by  amendment  of  1804.  Formerly  part  of 
if  2700-2763. 

§  2708.  [Am'd,  18(N^  1904,  1014.]  Daty^  of  executor  or  ad- 
minlatrator  io  execute  order  after  flllnar  bond. 

Before  proceeding  to  execute  th*  order  directing  that  property 
be  mortgaged,  leased  or  sold  the  executor  or  administrator  must 
first  execute  and  file  with  the  surrogate  his  boud,  with  two  or 
more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by 
the  surrogate,  conditioned  for  the  faithful  performance  of  the 
duties  imposed  hpon  the  principal  by  the  order  and  for  the 
accounting  by  the  prlneipal  for  nil  moneys  received  by  him 
whenever  ho  is  required  so  to  do  by  a  cottft  of  competent  juris- 
diction; unless  the  order  directs  that  the  proceeds  of  sale  or 
mortgage  be  paid  by  the  purchaser  or  mortgagee  to  a  bank  or 
trust  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  |  275S,  as  arot^ded  by  L.  1894,  oh.  735.  afid  L.  1904,  ch.  760, 
amended  and  renumbered  by  L.   1914,  ch.  443,  In  effect  Sept.   1,   1914. 

Original  Source. —  R.  S..  pt  2,  cb.  6,  tit.  4.  f  13.  All  of  this  neetion  was 
changed  by  tbe  amendmeDt  of  1904.  Formerly  contained,  in  part,  in  IS  2705, 
2768. 
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§  2709.  [Added,  1914.]  Order  to  be  executed  and  report 
made. 

The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  and  make  a  report  of 
his  proceedings  thereunder.  The  surrofcate  may  confirm  or  reject 
the  mortgaKe,  lease  or  sale,  extend  tlie  order  to  other  parcels,  or 
require  a  re-execution  of  the  order  upon  such  term3  and  on  such 
conditions  as  he  may  direct,  and  he  may  relieve  a  purchaser  from 
his  purchase  in  a  case  where  he  miKht  be  so  relievcnl  in  the 
supreme  court,  on  such  terms  as  justice  shall  require. 

Added  by  L.    1914,  cb.  443.   In  effect  Sept.   1,   1914. 

§  2710.  [Ain'd,  1M8R,  1904,  1014.]  Bzecatlon  of  order  not 
alleeted   hy  death,  et   cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  the  order,  of  all  the  executors  or  administrators 
does  not  suspend  or  aflfect  the  execution  thereof;  but  the  suitcs- 
sor  of  the  person  who  has  died,  been  removed,  or  bet»onie  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessors  mif?ht  have  completed  the  same;  and  he  must 
irive  such  security  f(»r  the  due  performance  of  his  duties  as  the 
surrogate  prescribes. 

Former  f  2760,  an  amended  by  L.  1885.  cb.  213.  and  L.  1904.  cb.  750. 
amended  and  rcnumliert^tl  by  L.   1914,   cb.  443,   In  effect  8i*pt.   1,   1914. 

Original  Source. —  Tlio  amendment  of  1904  Inserted  former  f  2770  for  this 
section,  wblcb  was  derived  from  L.  1850,  cb.  102. 

S  2711.  [Added,  1014.]  Kxeentlon  off  tHe  orderi  deeree 
of  Jndielal  aettleiuenti  conveyance  to  heirs. 

When  the  order  has  been  fully  executed,  the  executor  or 
administrator  shall  file,  on  or  before  the  adjourned  day  of  the 
judicial  settlement,  a  supplemental  account  settini^  forth  his  pro- 
ceedings under  the  order,  the  amount  of  the  proceeds  of  the 
sale,  and  his  expenses  incurred  thereunder,  l^e  surrogate  shall 
thereupon  continue  and  complete  such  judicial  settlement  and 
make  such  a  disposition  of  the  funds  in  the  hands  of  the  executor 
or  fldniinistrator  as  justice  shall  require. 

Where  it  is  not  necessary  or  advantageous  to  mortgage.  lease 
or  sell  the  real  property  of  the  deceased  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
who  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs>at-Iaw  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
of  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  them  by  such  executor 
or  administrator  according  to  their  respective  rights,  in  confirma- 
tion of  their  title  thereto. 

Added  by  L.    1914,  cb.  443.   In  effect  Sept.   1.   1914. 

S  2712.  [Ain'd,  1894,  1904,  1914.]  Allowance  on  1»ld  to 
creditor   parchaalnar. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  a  creditor  of  the  de- 
cedent becomes  the  purchaser  of  any  of  the  decedent's  real  prop- 
erty, the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  pur- 
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ehaso  price;  and  such  purchaser  shall  only  be  required  to  pay 
the  balance  at  the  time  of  the  sale.  But,  in  case  the  proceeds 
of  the  decedent's  real  property  shall  be  insufficient  to  satisfy 
the  cost  and  expenses  of  administration  and  the  debts  and 
funeral  expenses  of  the  decedent,  the  purchasing^  creditor  shall 
be  allowed  and  credited,  upon  the  judicial  settlement  of  the 
accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount 
.  required  under  the  provisions  of  this  section. 

Former  i   2704,   as  amended   by  L.   1894,   cb.   739.  and  L.   1904.  ch.   750, 
amended  and  renumbered  hy  L.  1914,  cb.  443,  In  effect  Sept   1,  1914. 
Original  Source. —  New.     Entirely  changed  by  amendment  of  1904. 

§  2718.  [Added,  1914/1  ProTlaioii  for  payment  of  ande- 
t«naln«d  claims  amd  debts  not  yet  due. 

If  any  claim  remains  undetermined  at  the  making  of  the  decree, 
or  any  debt  is  not  yet  due  and  the  party  holding  the  same  does 
not  consent  to  its  present  payment,  the  decree  shall  direct  that 
sufficient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any  such  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of  the 
amount  so  retained. 

Added  by  L.  1914,  cb.  443.  la  effect  Sept  1,  1914. 

%  2T14.  [Am'd,  1014.1  Wlien  eoiiTeyaiioe  not  to  atfeet 
pvrchaaer   or   mortravee   from   heir,  etc. 

A  conyeyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mort- 
gagee, in  good  ^aith  and  for  value,  from  an  heir  or  devisee. of  the 
decedent,  unless  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted,  by  a  surro- 
l?ate'fl  court  having  jurisdiction  to  grant  them,  upon  a  petition 
therefor,  presented  within  two  years  after  his  deJEith. 

Former   f   2777,   amended  and   renumbered  by   L.    1914,    cb.  443,   la  effect 
Sept.  .1,   1914. 
Original  Source.— L.  1809,  ch.  845,  f  1.  aa  amended  by  L.  1873,  cb^  211. 

I  2715.  fAm'd,  1014.]  SSffect  of  conveyance  of  dece- 
deat'a  Intereat  nnder  contract* 

A  conveyance  of  the  decedent'^  Interest  in  all  the  r^al  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  contract  to  the  purchaser;  and 
vests  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  intereat  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto, 
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by  the  executor  or  administrator,  or  by  any  pernnn  entitled.  &t 
the  time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by 
perfecting:  the  title  to  the  property  contracted  for.  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pur- 
chaser has  the  same  right  to  enforce  performance  thereof,  with 
respect  to  the  part  conveyed  to  him;  and  the  executor  or  admin- 
istrator, or  his  assignee,  has  the  same  right  to  enforce  perform- 
ance, with  respect  to  the  residue,  as  the  decedent  would  have 
had,  if  he  were  living.  Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  tlie 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Former  If  2782  and  2783,  amended  and  renumbered  by  I*.  1914,  eh.  44S» 
In  effect  Sept.   1.   1914. 

Original  Source  of  |  2782.—  R.  S..  pt.  2.  cb.  6.  tit.  4,  I  08.  Section  2788 
was  deriTcd  from  R.  S.,   pt.  2,  ch.  6,   tit.  4,  f|  74,  70. 

§  2716.  [Am'd,  1914.]  Presmnptton  -where  record*  Iia-v^ 
been   removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  in 
either  the  same  or  another  county  or  the  records  of  such  proceed- 
ing have  been  lost  or  destroyed  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceed- 
ing must  be  presumed,  and  can  be  disproved  only  by  atBrmatiTe 
record  evidence  to  the  contrary. 

Former  I  2785,  amended  and  renumbered  by  L.  1914.  eb.  448,  tn  effect 
Sept.  1,  1914. 

Original  Source.^L.  1850,  cb.  82,  if  1-8;  L.  1869,  cb.  260;  L.  18T2,  ch. 
92;  L.  1878.  ch.   129. 

§  2717.  [Am'd,  1904,  19a5»  1914.]  Rlffht  of  life  tenant 
to  be  considered  In  anle. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  a 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  years  in  the  real 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  by 
including  the  sale  of  such  right  or  interest;  and  if  the  c*ourt  shall 
so  determine  there  may  be  included  in  the  order  a  direction  that 
such  right  or  interest  be  sold;  and  the  purchaser,  his  heirs  and 
assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim  by  virtue  of  that  right.  The  regulations  and  proviftions 
of  article  two,  title  one  of  chapter  fourteen  of  this  act.  prescrib- 
ing the 'rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 
and  estates  for  life,  or  for  years  in  actions  for  the  partition  of 
real  estate,  so  far  as  the  same  may  be  applicable,  shall  govern 
and  control  the  disposition  of  moneys  realized  on  such  sale 
which  shall  belong  to  the  owner  of  said  right  of  dower,  or 
tenant  for  life,  or  for  years. 

Former  |  2800,  as  repealed  by  L.  1904,  cb.  7S0,  and  Inserted  bv 
L.  1005,  cb.  430,  amended  and  renumbered  by  L.  1914.  cb.  443.  la  eOact 
Sept.  1,   1914. 
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§  2718.  [Am'd,  1894,  1004,  1914.]  Reatitatlon  from  OMiets 
sabMeanently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the 
proceeds  of  real  property  as  prescribed  in  this  title,  and  assets, 
which  should  have  been  applied  thereto,  are  afterward  dis- 
covered; or,  for  any  other  reason,  money  or  other  personal  prop- 
erty of  the  decedent,  which  should  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  administrator, 
legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person 
aggrieved  mfty  maintain  an  action  to  procure  reimbursement 
therefrom. 

Former  f  2801,  u  amended  by  L.  1894.  cb.  735,  and  L.  1904,  ch.  750, 
amendfU  and  renumbered  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914.  ' 

Original  Source. —  Kew. 
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TITLE  V. 

Accotmtliig  and  Judicial  settlement;  effect  and  contents  of 
decree  on  Judicial  aettlement;  costs,  their  amount,  allowance 
and  payment;  fees  of  appraisers,  referees,  Jurprs  and  wit- 
nesses; commissions  and  allowances;  appeals^  how  and  to 
\ihat  court  taken;  undertakings  and  stay  of  execution; 
.  r>^^bate  of  heirship;  definitions  and  application  of  other 
sections. 

Article     I.  Accounting  hj  recording  settlement  or  filing  account;  intermediate, 
coinpulMory    and     Tuluntary    judicial     settlomont.       Decree     for 
payment  and  distribution  and  dellrery  of  property. 
II.  Costs  in  special  procf^edlngH,  when  and  how  payable;  security  for 
costs.      Compensation    of    sp«>clal    guardian,    fees   of    appralsn^ 
.  referees,    Jurors    and    witness.      Commissions    and    compensatlcm 

of  executors,  administrators,  guardians  and  testamentary  trus- 
tees. 
III.  Appeal,  when,  how  and  to  what  court  taken,  and  power  of  ap- 
pellate court.  Undertaking  to  perfect  app(>al  and  stay  execu- 
tion. 
IV.  Probate  of  heirship.  Deftnitiona,  and  application  of  other  aee- 
tlons  to  this  chapter. 


article:  first. 

AecoufUing  hy  recording  settlement  or  filing  account;  inter* 
mediate,  compulsory  and  voluntary  judicial  settlement ;  decree 
for  payment  and  distribution,  and  delivery  of  property. 

See.    2719.  Recording  instruments   settling  estates   in  part  or  in   whole. 

2720.  Judicial   settlement    where    rei-urery    has    been    had    In    negllgenoe 

action. 

2721.  Filing  Intermediate  account  Toluntarily  or  by  order. 

2722.  Proceedings  where  account  Is  flU«d  pursuant  to  order. 

2723.  Voluntary   intermediate   Judicial   settlement  of   the  ticcounts   of  an 

executor,    administrator,    guardian    or    testamentary    trustee. 

2724.  Compulsory    Intermediate    Judicial    settlement    of    the    accounts    of 

a  guardian  or  testamentary  trustee. 

2725.  Accounting  l>y  exe<'utor,  et  cetera,  of  deceased  executors,  et  cetera. 

2726.  When  surrogate's  court  may  require  Judicial  settlement  of  account. 

2727.  Compulsory    Judicial   settlement;    who   may   l)etltl<ni. 

2728.  Compulsory    Judicial    settlement;    citation;    order   to   account    and 

proceedings   thereon. 
2720.  Voluntary   Judicial   settlement. 

2730.  Voluntary    Judicial    settlement;    cItatiOD. 

2731.  ProoeedingH   on   return   of   citation. 

2732.  Affldaylt   to   account. 

2733.  Accounting  for  profit  and  loss. 

2734.  Property    of   an   estate   or   troat   to  be   delivered   npoo   order   of 

the   court. 

2735.  De<^ree  for  payment  and  distribution. 

273G.  Idem;   when  specific  property  may  be  dellrered. 

2737.  Idem ;  when  money  may  be  retained. 

2738.  Adjustment  of  advancementa. 

2739.  Idem;  share  of  infant. 

2740.  Legacy,    et    cetera,    to   unknown    person    to   be    paid    into    state 

treasury. 

2741.  When   legacy,   et  cetera,   to  be  paid  to  county  treasurer. 

2742.  EUTect  of  Judicial   settlement   of  account;   decree. 
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[arm  [Added,  19O0y  1914].  Reoordlvflr  InstromenU  aet- 
ng  accoonti  in  part  or   in   "wliole. 

rhere  may  be  recorded  in  the  surrogate's  office  any  instrument 
iling  ao  accouut  in  whole  or  in  part,  executed  bj  one  or  more 
cutors.  administrators,  testamentary  trustees,  or  guardians, 
!  one  or  more  legatees,  devisees,  distributees,  creditors  or 
ids  who  have  attained  full  age.  Every  such  instrument  to 
•ecorded  shall  be  acknowledged,  or  proved,  and  duly  certified; 
the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
ire«umptiTe  evidence  of  the  contents  of  such  instrument  and 
lue  execution. 

mer  i  2502.  br  repealed  by  L.   1884,  ch.  580,  and  inserted  by  L.  1006, 

0,  ameoded  and  renumbered  by  L.  1014,  ch.  443,  in  effect  Sept.  1,  1014. 

rsO.  [Added,  1914.1  Judicial  aettlement  Ti'here  recoT- 
laa  been  had  In  nesTlisrence  action. 

ere  limited  letters  testamentary  or  of  administration  have 
grranted  for  the  i)rosecution  of  a  cause  of  action,  and  a 
eat  or  compromise  thereof  has  been  obtained  and  the  pro- 
are  ready  to  be  paid  over;  and  where  such  recovery  is  not 
ot  the  estate  of  the  deceased  but  goes  by  special  provision 
to  designated  persons  or  classes  of  persons;  such  executor 
linistrator  may  at  any  time  file  a  petition  for  the  judicial 
ent  of  his  account  relating  to  such  fund,  and  upon  the 
of  a  citation  or  upon  the  waiver  of  all  the  parties  inter- 
f  of  full  age  and  competent,  the  surrogate  may  take  and 
ach  account,  and  direct  payment  to  the  parties  entitled 
ig  to  their  respective  rights  and  interests;  and  upon  filing 
for  such  payments  the  party  paying  the  money  and  such 
■  or  administrator  shall  be  discharged  from  all  further 
as  to  such  cause  of  action  and  such  fund.  Where  such 
has  been  had  and  the  amount  thereof  paid  to  the 
or  administrator,  be  may  in  like  manner  have  a  judicial 
It  of  his  account  relating  to  such  fund,  at  any  time, 
^cree  made  discharging  him  from  further  liability  con- 
he  same. 

r  L.   1914,  Ch.  443,  In  effect  Sept.  1,  1914. 

t 

[Added,      1914.1        Fillnar     Intermediate     account 
Uy    or    by  order. 

?utor,  administrator,  guardian  or  testamentary  trustee 
y  time  Toluntarily  file  in  the  surrogate's  office  an  inter- 
:?couDt,  and  the  vouchers  in  support  of  the  same.  He 
quired  to  file  such  account  at  any  time,  in  the  discre- 
BurrogatCf  by  an  order  made  upon  the  petition  of  any 
crested,  or  by  direction  of  the  surrogate.  He  may  be 
>  attend  and  be  examined  under  oath  touching  his 
d  disbursements  or  touching  any  other  matter  relating 
inistration  of  the  estate,  or  fund,  and  in  the  case  of 
r  or  administrator  as  to  any  act  done  by  him  under 
I    letters,  or  after  decedent's  death  and  before  letters 

1,  or  touching  any  personal  property  owned  or  held 
:   at   tlie   time  of  his  death. 

..    1914,     ch.  443,  In  effect  Sept.  1,  1014.     See  former  |  2725. 
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§  2722.  [Added,  1914.]  Proceedinffs  where  acconnt  ta 
flled  pursuant  to  order. 

On  the  return  of  the  order,  where  one  is  made  as  prescribed 
in  the  foregoing  section  of  this  article,  if  the  respondent  fails 
either  to  file  his  account,  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  section  2720,  an  order  must  be  made,  directing  him  to  account 
within  such  a  time,  anj  in  such  a  manner  as  the  surrogate  pre- 
scribes, and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purpose.  If  it  appears  that  the  account  can  be  then 
judu'ially  settled  a  supplemental  citation  may  be  issued  direct€»«l 
to  the  persons  who  must  be  cited  on  a  petition  for  a  judicial 
settlement  of  his  account.  The  pendency  of  a  proceeding  against 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  section  2729.  If  such 
petition  is  presented  at  or  before  the  return  day  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pending  against  him  and  the  two  pro- 
ceedings must  be  consolidated.  When  such  account  is  filed  in 
connection  with  a  proceeding  then  pending  any  party  may  con- 
test the  account  as  to  any  matter  affecting  his  interest,  and 
the  decree  or  other  determination  made  shall  go  to  the  extent 
only  of  determining  the  question  or  questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  asked  for  in  the 
special  proceeding  in  which  the  account  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  issu- 
ing of  a  supplemental  citation  or  the  filing  of  a  petition  as  above 
provided,  the  same  proceeding  shall  be  had  as  on  a  judicial 
settlement. 

Added   by  L.   1014.   ch.   443,   In  effect  Sept.   1,   1014. 

I  2723.  [Added,  1914.]  Voluntary  Intermediate  Judlelal 
settlement  of  the  account  of  an  executor^  administrator^ 
aruardlan  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any.  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate*s  court  having 
jurisdiction  an  intermediate  accotint  and  a  petition  for  its  judi- 
cial settlement. 

If  the  surrogate  entertain  such  application,  a  citation  shall 
issue  to  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  settlement  of  such  account,  and  the  same 
pro<-ooding  shall  be  had  and  with  like  effect,  so  far  as  the  settle- 
ment of  such  account  is  concerned,  as  though  such  proceeding 
were  a  final  judicial  settlement. 

Added  by  L.  1014.  ch.  443.  in  effect  Sept.   1,   1014.     See  former  S  2802. 

I  2724.  [Added,  1914.]  Compulsory  Intermediate  Jndlelnl 
settlement  of  the  account  of  a  ffuardlan  or  testameatArjr 
trustee. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
person  interested  in  the  fund  held  by  a  guardian  or  testamentary 
trust<»(».  may  by  order  direct  such  guanlian  or  testamentary 
tnistco  to  ninke  and  K'ttlo  an  intermodinfe  a '"count  of  h?s  pro- 
ceedings.    The  proceedings  upon   the  return   of  ihe  order  shall 

728  Digitized  by  VjOOQIC 


a.  1  ACCOUNTING.  §8  2725-26 

ime  as  though  the  respondent  had  filed  his  petition  .for 
iry  intermediate  judicial  settlement  as  provided  in  section 
this  title,  and  the  ^ecree  entered  shall  have  the  same 
i  effect  as  if  made  in  such  proceeding. 

7  li.    1914,  ch.  443,  in  effect  Sept.  1,  1914. 

.  [Ajn'dy  lOOly  1914.]  Aceonntlnflr  by  executor^  et 
of  deceased  execvtora^  et  cetera. 

•  an  executor,  administrator,  guardian  or  testamentary 
lies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
lion  of  any  person  who  would  be  required  to  be  cited 
roluntary  judicial  settlement  of  his  account  to  compel  the 
or  administrator  of  the  decedent  to  account,  which  it 
ave  against  the  decedent  if  his  letters  had  been  revoked, 
id  been  removed,  by  a  surrogate's  decree.  An  executor 
listrator  of  a  deceased  execi^tor,  administrator,  guardian, 
nentary  trustee  may  voluntarily  account  for  the  acts  and 
>f  the  decedent,  and  for  the  trust  property  which  had 
to  his  pos^iession  or  into  the  possession  of  the  decedent, 
death  of  any  executor,  administrator,  guardian  or  testa- 
trustee  while  an  accounting  by  or  against  him,  as  such, 
ng  before  a  surrogate's  court,  such  court  may  continue 
receding  where  his  executor,  administrator  or  successor 
intarily  made  himself  a  party  thereto  or  has  been  brought 
citation  to  show  cause  why  he  should  not  be  made  a 
nd  proceed  with  such  accounting  and  determine  all  ques- 
id  grant  any  relief  that  the  surrogate  would  have  power 
mine  or  grant  in  case  such  decedent  had  not  died  or  in 
where  the  executor  or  administrator  of  said  last  men- 
iecedent  had  voluntarily  petitioned  for  an  accounting  as 
1  for  in  this  section.^  On  a  petition  filed  either  by  or 
an  executor  or  administrator  of  a  deceased  executor, 
trator,  guardian  or  testamentary  trustee,  the  successor 
decedent,  his  executor  or  administrator,  and  all  persons 
mid  be  necessary  parties  to  a  proceeding  commenced  by 
^cedent  for  a  judicial  settlement  of  his  accounts  shall  be 
:  in.  If  upon  such  accounting,  the  surrogate  finds  that 
an  be  a  distribution,  in  whole  or  in  part,  to  the  parties 
thereto,  he  may  make  a  decree  accordingly,  and  he  may 
lerein  direct  payment  and  delivery,  by  the  accounting 
upon  such  terms  and  security  as  may  be  proper,  of  the 
I,  if  any,  of  said  estate  or  fund.  For  the  purpose  of 
lyment  and  distribution  the  accounting  party  shall  have 
powers  and  duties  of  the  deceased  representative,  trustee 
rdian. 

r  I  2006,  as  amended  by  L.  1901,  cb.  524,  amended  and  renumbered 
114.  ch.  443,  la  effect  Sept.  1,  1914. 
il  Sonrce. —  New. 

S6.  [Am*d,  lS6Sj  1914.]  Wben  Murroarate'a  court  may 
e  Jadlclal  ■ettlement  of  account. 

ither  of  the  following  cases,  the  surrogate's  court  may, 
ime  to  time,  compel  a  judicial  settlement  of  the  account 
executor,  administrator,  guardian  or  trustee: 
I  the  case  of  an  executor  or  administrator, 
720 
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a.  Where  fifteen  days  have  elapsed  after  the  time  in  whJdi 
to  present  claims  has  expired,  or  oue  year  has  expired  since 
letters  were  issued  to  him. 

b.  Where  letters  JHSued  to  him  haVe  been  revoked,  or,  for  anj 
other  reason,  his  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds  thereof, 
pursuant  to  a  power  contained  in  the  decedent's  will,  or  an  order 
of  the  surrogate's  court,  and  fifteen  days  have  elapsed  after  the 
time  in  which  to  present  claims  has  expired,  or  one  year  has 
elapsed  since  letters  were  issued  to  him. 

2    In  the  case  of  a  guardian, 

a.  Where  the  ward  has  attained  the  age  of  twenty -one  years, 
or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guaidian 
of  tlie  infant's  person  only. 

c.  Whore  letters  issued  to  him  have  been  revoked,  or  his  powers 
have  ceased. 

3.  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason 
his  powers  have  ceased. 

b.  Where  the  trusts^  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed,  or 
are  ready  to  be  executed;  so  that  the  persons  beneficially  inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amended  by  L.  1898,  ch.  686.  ond  L.  1014,  oh.  443.  in  effect  Sept.  1.  1914. 

OriKinal  Source. —  Former  if  2724  and  2725  coMolidated  by  the  ^mtni' 
ment  of  1893.  Section  2724  was  derived  from  B. .  S.,  pt.  2.  ch.  6,  vtit  3* 
11  52,  68;  and  tit.  4.  H  33  and  fyl;  L.  1837,  ch.  460,  |  36,  first  clause. 
L.  1865.  ch.  733,  |  1.  Section  2725  was  taken  from  R.  8.,  pt,  2,  ch.  6. 
tit.  4,  I  24,  last  claase. 


S  2727.  [Added,  1814.]  Compulaory  Judicial  aettlemeBti 
frno  may  petition. 

A  petition  praying  for  the  judicial  seftlement.  of  the  accounts 
of  a  person  described  in  the  last  section,  and  that  such  person 
may  be  cited  to.  show  cause  why  he  should  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  Against  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  born  after  the  making  of  the 
will,  when  interested  in  the  estate. 

2-  Against  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  age, 

b.  By  the  executor  or  administrator  of  a  ward  who  has  dieH. 

c.  By  the  ward  or  a  duly  appointed  guardian  where  a  person 
has  been  acting  as  a  guardian  in  socage. 

3.  Against  a  testamentary  tru.steo. 

a.  By  any  person  beneficially  interested  in  the  execution  of 
any  of  the  trnsts,  or  by  any  person  on  behalf  of  an  infant  so 
interested,  unless  his  account  has  been  judicially  settled  within 
one  year  preceding  the  application. 

In  any  case,  ^^ 
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I.  Bj  a  snrety  on  the  official  bond  of  the  person  required  to 
»unt,  or  the  legal  representative  of  such  a  suretj*, 
I.  By  the  successor,  or  by  the  remaining  executor,   adminis- 
or,  fuardlan  or  trustee,  where  a  representative,  guardian  or 
amenta ry  trustee  has  been  removed  or  his  letters  revoked. 
By  the  attorney-general  of  the  state  where  any  of  the  prop- 
er fund  may  belong  to  the  state  of  New  York,  by  reason  of 
death  of  any  testator,  intestate,  or  person  interested  without 
ing  known  heirs-at-law  or  next  of  kin.  as  the  case  may  be, 
ich  heins-at-law  or  n^xt  of  kin  are  unknown, 
ed  by  L.  1914.  du  443,  In  effect  Sept.- 1,  1914.     See  former  {  2808. 

"28.  [Am'd,  1898,  1901,  1011,  1014.]  Compulsory  Jndioial 
Miieii<|   cltAtlonj    order    to    aoeount    and    proceedlnars 

OB. 

the  presentation  of  a  petition,  as  prescribed  in  the  last 
1,  a  citation  must  be  issued  accordingly,  and  on  the  return  of 
Nation  if  the  person  cited  fails  either  to  appear,  or  to  file  his 
it,  or  to  show  good  cause  to  the  contrary,  or  to  present 
ropor  case,  a  petition  as  prescribed  in  the  next  section,  an 
must  be  made,  directing  him  to  account  within  such  a 
ind  in  such  a  manner  as  the  surrogate  prescribes,  and  to 

from  time  to  time,  before  the  surrogate,  for  that  purpose, 
bound  by  such  an  order,  without  service  thereof.  If  it 
I  that  there  is  a  surplus,  distributable  to  creditors  or  per- 
terested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
citation,  directed  to  the  persons  who  must  be  cited,  on 
tion  for  a  judicial  settlement  of  his  account.     The  pend- 

a  proceeding  against  an  executor,  administrator,  guard- 
rustee  to  compel  him  to  account  does  not  preclude  him 
asenting  a  petition  as  prescribed  in  the  next  section.  I; 
ition  be  presented  at  or  before  the  return  of  a  citation 
IS  prescribed  in  either  of  the  foregoing  sections  of  this 

citation  issued  thereon  need  not  be  directed  to  petitioner 
lecial  proceeding  pending,  and  the  two  proceedings  must 
Fidated. 

f   2727.    aa   amended  by  L.   1893,   ch.   686,   L.   1901,  ch.   408,  and 

1.    482,    ajueitded  and  renambered  by   I*.   1914,   cb.   443.   In   effect 

14. 

Scarce. —  Fonner    ||    2726,    2727,    and   2728   consolidated    by    the 

of  1803.  Section  2726  was  taken  from  tbe  same  sonrces  aa 
S724:        (de«    note    to    section    2671.)      Section    2727    watf   taken 

pU   2,    cb.  0,  tit  3.   I  58,  and  |  2728  from  |  00  of  the  aame 


fAdaeA,   1914.]      ToluntAry  judlelal  ■etti«]ii«nt« 

r  of  the  following  cases  an  administrator,  executor, 
r  testamentary  trustee  may  present  to  the  surrogate's 
ecoant  and  a  petition  praying  that  his  account  may  be 
iettled    and  that  all  necessary  and  proper  parties  may 

shot^   canse  why  such  settlement  should  not  be  had: 
executor  or  administrator, 
i    tlie    time  for  presentation  of  claims  as  fixed  by  a 

I>ubliabed  has  expired;  or  one  year  has  expired  since 
i   Issued  to  him  or  his  predecessor  in  office. 

letters   issued  to  the  petitioner  have  been  revoked. 
niardian,  Pr^r^M^ 
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a.  Where  a  petition  for  a  compulsory  judicial  settlement  of 
his  accounts  may  be  presented  by  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate 
of  the  infant,  and  the  circumstances  are  such  that,  in  the  dis- 
cretion of  the  surrogate,  it  is  proper  that  such  guardian  should 
be  discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

Added  by  L.   1914.  cb.  443,  In  effect  Sept   1.  1914. 

§  2780.  [Added,  1914.]  VoliintarT  Judicial  aettlemeBti 
citation. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  there 
must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  filed  with  the  account  appear  to 
have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

3.  All  co-executors,  administrators,  guardians  or  trustees  who 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  successor  has  been  appointed,  all  the  persons 
interested  who  are  required  to  be  cited  by  this  section. 

5.  The  attorney-general  in  all  cases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving  no  known  heir-at-law  or  next  of  kin. 

6.  The  widow  or  husband,  if  any,  and  all  the  heirs-at-law 
where  the  decedent,  ward  or  beneficiary  died  intestate  as  to  any 
real  property,  and  all  his  next  of  kin  where  he  died  intestate  as 
to  any  personal  property. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  wi'I, 
and  all  legatees,  except  such  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  duly  certified  and  filed,  appear  to  hare 
been  fully  paid. 

8.  In  the  case  of  a  guardian,  there  shall  also  be  cited  all  per- 
sons who  might  have  presented  a  petition  for  a  compolsoiy 
settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cite.d  all  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  pro- 
ceeds of  property  held  by  the  petitioner  as  a  part  of  his  tmat 

Where  any  person  required  to  be  cited  has  died,  his  execntor 
or  administrator  shall  be  cited,  and  if  no  legal  representative  has 
been  appointed,  the  husband  or  widow  and  all  the  heirs-at-law  or 
next  of  kin,  or  both,  of  such  deceased  person,  who  are  interested. 

Added  by  L.   1814,  cb.  448,  in  effect  Sept.   1,  1914. 

S  2781.  [Added,  1914.]  Proceedinflra  on  retura  of  cita- 
tion. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  lart 
section,  the  surrogate  must  take  the  account,  and  hear  the 
allegations  and  proofs  of  the  parties,  respecting  the  same  and 
make  such  order  or  decree  as  justice  requires.     The  executor^ 
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admiiiistratory  ^rnardian  or  trustee  may  be  examined  under  oath 
by  any  party  to  the  proceeding  as  to  any  matter  relating  to  his 
administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  filed 
for  any  payment  alleged  by  the  account  to  have  been  made,  the 
accounting  party  shall  produce  and  file  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.  1.  1914. 

I  2788.   [Added,  1»14.]     AfildaTit  to  aecount. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed 
Id  this  article,  must  be  appended  the  affidavit  of  the  accounting 
party,  to  the  effect  that  the  account  contains,  according  to  the 
best  of  his  linowledge  and  belief,  a  full  and  true  statement  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
and  of  all  money  and  other  propertv  belonging  to  the  estate  or 
fund,  which  have  come  to  his  hands,  or  been  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  and  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
or  fund. 
Added  by  L.  1914,  eh.  443,  in  effect  Sept.   1,  1914. 

§  2T83.    [Added,  1014.]      Acconntlnflr  for  profit  and  loaa. 

No  profit  shall  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  shall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
estate  or  fund;  but  he  shall  account  for  such  increase,  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 
Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,  1914. 

§  27S4.  [Added,  1914.]  Property  of  an  estate  or  trnat  to 
be  delivered  upon  order  of  U^e  court. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  guardian  or  trustee,  or  successor  of  any  deceased 
executor,  administrator,  trustee  or  guardian  at  any  time  to 
deUver  over  any  property  of  the  estate  or  trust  which  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree,  the  court  must  allow  such  credit 
upon  the  decree  as  justice  requires. 

The  Baid  court  has  also  jurisdiction  when  an  executor,  ad- 
ministrator, trustee  or  guardian  has  died,  absconded,  been  re- 
moved, or  become  insane  to  direct  the  person  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  any 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  appointed;  or  as  directed  by 
a  decree  made  pursuant  to  section  2725  of  this  chapter. 
Added  by  L.  1914,  ch.  443,  In  effect  Sept.   1,  1914. 

§  2785.  [Am'd,  1895,  1808,  1900,  1014.]  Decree  for  par- 
ment  and  distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
to  be  distributed,  the  decree  must  direct  the  payment^nd  dls- 
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tribution  thereof  to  the  persons  so  entitled,  accordin^r  to  their 
respective  rights.  It  may  also  award  to  a  surviyiug  husband* 
wife,  or  child,  the  same  relief  as  to  set  off  of  exempt^  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre 
sen  ted  as  prescribed  in  section  2671  of  this  chapter. 

Former  |  2743,  afl  amendod  by  L.  1895,  cb.  595;  L.  1898,  ch.  565.  Oi 
L.  1906,  ch.  515,  amended  and  renombered  by  L.  1914,  cb.  443,  In  effcrt 
Sept.    1,   1914. 

Original  Source.— R.  B.,  pt  2,  ch.  6,   tit.  8,  |  71. 

I  2730.  [Am>d»  1914.]  Id.y  wben  «p«etfl4s  pr«i»ei><T  m^J 
be    delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  ^an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  valae 
of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  in  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 

Former  i  2744,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.   1.   1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  3,  {  72,  as  amended  by  L.  1878, 
ch.  30. 


§   2737.    rAm'd,  1914.] 
be  retained. 


Id.  I  ^vben  money  or  property  may 


Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  when  a  debt  not  yet  due  has  been  disputed  or  re- 
jected; or  where  an  action  is  pending  between  the  executor  or 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the 
decedent;  or  where  on  the  judicial  settlement  of  the  account  of 
a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  property  held  by 
the  trustee,  has  not  been  determined;  the  decree  must  direct 
that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the 
interest  and  costs,  or  that  any  personal  property  the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  tlie  acoonnt- 
ing  party;  or  be  deposited  in  a  safe  bank,  or  trust  company, 
snhjtH't  to  the  order  of  the  surrogate's  court;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  due,  recovered,  or  settled;  and  that  so  much  thereof,  as  is 
not  needed  for  that  purpose,  be  afterwards  distributed  accord- 
ing to  law. 

Formor   I   2745,    amended  and   renumbered  by  Ii.   1914,   ch.  443,   In  effect 
Sept.   1,   1914. 
Original  Source.— R.  S.,  pt.  2.  ch.  6.  tit.  3,  S  74. 
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AniMy  180S,  1900,  1014.]  Adjustment  of  advance- 
here  is  a  surplus  of  personal  property  to  be  dis- 
id  the  advancement  as  provided  in  section  99  of  the 
Estate  Law,  consisted  of  personal  property,  or  where 
'  in  the  adjustment  of  an  advancement  of  real  prop- 
rgeable  on  personal  property,  the  decree  for  distribu- 

surrogate's  court,  must  adjust  all  the  advancements 
'  not  been  previously  adjusted  by  the  judgment  of  a 
mpetent  jurisdiction.  For  that  purpose,  if  any  person 
ted  by  the  decree,  is  not  a  party  to  the  proceeding, 
te  must  cause  him  to  be  brought  in  hy  a  supplemental 

573.*?,  as  'anjpnard  by  L.  1803.  ch.  686,  anrl  L.  1909.  ch.  65, 
renumbored  by  L.   1914,  cb.  443,  In  effect  Sept.   1,  1914. 

4m*d,  1880,  1000,  1000,  1011,  1013,  1014.]  Pay- 
lare  of  Infant. 

legacy  or  distributive  share  is  payable  to  an  infant, 
shall  direct  that  it  be  paid  to  his  guardian,  upon 
ufficient  security,  unless  the  legacy  does  not  exceed 
;,  or  a  distributive  share  does  not  exceed  one  hundred 
ollars,  in  which  cases  the  decree  may  order  it  to  be 
3  father,  or  to  his  mother,  or  to  some  competent 
1  whom  the  infant  resides,  or  who  has  some  interest 
ire,  for  the  use  and  benefit  of  such  infant.  If  there 
rdian,  the  decree  shall  provide  that  the  legacy  or 
share  not  disposed  of  in  the  manner  aforesaid,  shall 
o  or  deposited  with  the  surrogate's  court. 

2746,    as    nmonded    by    L.    1886,    ch.    358;    L.    1900,    ch.    554; 
65;    L.    1911.    oh.    328,    and    L.    1013.    ch.    10,    amended    and 
r  L.   1914,  ch.  443.   In  effect  Stpt.   1,   1914. 

arcc.— ,R.  S.,  pt,  2,  ch.  C.  tit.  3,  8  80.  The  amendment  of 
superseded  the  original  section. 

A.Bn'd,  1014.]  Iieiracy-,  e4c.,  to  nnknovrn  person 
Into  state  treasury. 

le  person  entitled  to  a  legacy  or  distributive  share  is 
:he  decree  must  direct  the  executor,  administrator, 
testamentary  trustee  to  pay  the  amount  thereof  into 
r  of  the  State,  for  the  benefit  of  the  person  or  persons 
hereafter  appear  to  be  entitled  thereto.  The  surro- 
:,  or  the  supreme  court,  upon  the  petition  of  a  person 
be  so  entitled,  Und  upon  at  least  fourteen  days*  no- 
attorney-general,  accompanied  with  a  coi»y  of  the 
ay  by  a  reference,  or  by  directing  the  trial  of  an 
jury,  or  otherwise,  ascertain  the  rights  of  the  persons 
and  grant  an  order  directing  the  payment  of  any 
ich  appears  to  be  due  to  the  claimant,  hut  without 
d  deducting  all  expenses  incurred  by  the  State  with 
reto.  The  comptroller,  npon  the  production  of  a  cer- 
of  the  order,  must  draw  his  warrant  upon  the  treas- 
le  amount  therein  directed  to  be  paid:  which  must 
the  State  treasurer,  to  the  person  entitled  thereto. 
!747,    amended   and   renumbered   by   L.    1914,    ch.    443,    In   effect 

iirce.—  K.   S.,    pt.    2,    ch.   6,    tit.   3,    {   81,   In  part,    aa   amended 
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§  2741    [Am>d«  1914.]      ^Sirhen  legacy,  etc.,  to  be  pmid  imtm 
court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  dii- 
tributee  is  unknown,  the  decree  must  direct  the  executor^  ad- 
ministrator or  testamentary  trustee  to  pay  into  surrogate's  court 
a  legacy  or  distributive  share,  which  is  not  paid  to  the  penon 
entitled  thereto,  at  the  expiration  of  six  months  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distributlTe 
share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  it 
shown  to  the  court  that  payment  of  a  legacy  or  distributiye  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  may  be 
made  directing  the  payment  of  the  same  into  court.  The  money, 
so  paid  into  court  can  be  paid  out  only  by  the  special  direction 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction.  The  state  comptroller  may  institute  any 
necessary  proceeding  before  the  surrogate's  court  to  compel  the 
deposit  of  such  moneys  in  court,  which  have  not  been  paid  over 
or  deposited  after  the  expiration  of  six  months. 

Former  f  2748,  amended  and  renumbered  by  L.  1014,  cb.  443,  in  effect 
Sept.   1.   1914. 

Original  Source. —  B.  S.,  pt.  2,  ch.  6,  tit.  3.  fi  81.  in  part,  as  ampnded 
by  L.   1877,  ch.  466. 

§  2742.  [Am*d,  1914.]  Effect  of  Judicial  aettlemeBt  of 
account  J   aun&mury   atatement. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator, guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  con- 
clusive evidence  against  all  the  parties  of  whom  jurisdiction  wa^ 
obtained  and  all  persons  deriving  title  from  any  of  them  at  any 
time,   as   to   all   matters   embraced   in   the  account   and  decree. 

Bach  decree,  whereby  an  account  is  judicially  settled,  mast 
contain,  in  the  body  thereof,  a  summary  of*  the  account  as 
settled;  or  must  refer  to  such  a  summary,  which  must  be  re- 
corded in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  If  2551  and  2742,  amended  and  renumbered  by  L.  1914,  ch.  44S, 
in  effect   Sept.    1,    1914. 

Original  Source  of  |  2551.—  L.  1837.  ch.  460,  I  2,  In  part.  SecUoB  2W2 
was  derived  from  B.  S.,  pt.   2,   ch.   6,   tit.  3,    |  65. 
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ARTICLB  8BC01ID. 

^o$t9  in  special  proceedings ^  %ohen  and  h.ow  payable;  eeourity 
for  costs;  compensation  of  special  guardian,  fees  of  appraisers, 
jurors,  referees  and  witnesses,  commissions  and  compensation 
of  executors,  admimstrators,  guardians  and  trustees. 

See.    2743.  Costs   in  ■peclal  proceedinfB. 

2744.  Costs;   how  made  payable. 

2745.  Costs   on   order. 

2746.  When    surrogate    to   fix    amount   of   costs. 

2747.  Additional   allowance    In    settling   acconats. 

2748.  Compensation  of  special   guardian. 

2749.  Allowance   upon   sale   of   real  property. 

2750.  St'cnritj  tor  costs. 

2751.  Costs  of  appeal. 

2752.  Fees  of  appraiser,  referee.  Juror  and  witness. 

2753.  Commissions  of  executor,  administrator,  guardian  or  testamentary 

trustee 

I  2T4S.    [Am'd,  1014.]      Voniu  In  special  proceedlngra.  , 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's 
court  solely  in  accordance  with  the  following  sections,  and  shall 
include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Fonner  f  2559,  amended  and  renumbered  by  L.  1914,  ch.  443.  in  effect 
Sept.   1.   1914. 

Original  8oarce.~>  New.  But  see  R.  S.,  pt.  3,  ch.  10,  tit.  8.  I  27;  Code 
of  Proc.,   I  307;  L.  1837.  ch.  460,  |  70;  L.  1870,  ch.  359.   S  9. 

f  26744.    [Am*di  1014.]      Contai  how  made  payable. 

Except  where  special  provision  is  otherwise  made  by  law, 
costSf  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out  of  the  share 
or  interest  therein  of  any  person,  or  from  both,  in  such  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Former  I  2557,  amended  and  rennmbered  by  L.  1914,  ch.  443,  in  effect 
Sept.   1.   1914. 

Original  Soorce.— B.  g.,  pt.  3,  ch.  2,  tit.  1,  |  10;  L.  1866,  ch.  784; 
L.  1867,  ch.  782.  |  8. 

f  S745.    [Added,  1014.]      Coats  on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  In 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
lected  in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 
Added  by  L.  1914,  ch.  443,  In  effect  Sept.   1.  1914. 

§  2746.  [Am'd,  1014.]  Wlien  avrroarate  to  Mx  amount  of 
coats. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum  as  he  deems  reasonable,  to  be  allowed  as  costs. 
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to  the  petitioner,  and  to  any  other  party  who  has  sacceeded  in 
a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  haa 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  has 
not  been  a  contest,  twenty-flre  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial 
or  hearing  npon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  in 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-fiTe  dd- 
lars;  if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  othen»'i»e, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent; 
but  where  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may, 
whether  successful  or  not,  m  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former   I   2561,   amended  and  renumbered  hj  L.   1914,   ch.   443,   in   effect 
Sept.    1,   1914. 
Original  Sbarca. —  New.     Bat  see  references  dted  In  note  to  |  2748,  ante. 

I  2747.  rAm'4,  1881,  1814.]  Additional  allowaAce  !■ 
settllnar  account. 

In  addition  to  the  sums  specified  in  the .  last  section,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  jadicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Former  |  2562,  as  amended  by  L.  1881,  ch.  635,  amended  and  reanmbeied 
by  L.   1914,   eh.  443,  In  effect  Sept.   1,  1914. 

Original  Source.-- Substitute  for  L.  1863,  ch.  902,  |  8,  laat  cUme,  and 
L,   1866,  ch.   115. 

I  2748.   [Added,   1014.]      Compenaatloa   of  apeelal   S«ar«- 

A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  Interest 
of  the  ward  therein,  or  from  both  in  such  proportion  aa  X^ 
surrogate  may  direct. 

Added  by  L.  1914,  eb.  443,  \n  effect  Sept.  1.  1914, 
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I  S749.  [Au'd,  1814.1  Allo-waace  upon  sale  of  real  prop- 
•wtw* 

Upon  the  disposition  pf  real  property  of  a  decedent,  as  pre- 
scribed in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  OQ,t  of  the 
proceeds  6f  the  sale  brought  into  court,  bis  commissions  and 
expenses;  biM  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for 'the  necessary  services  of  his  attorpey  and  counsel 
therein. 

Former  I  2608,   funended  and  MDimibeted  hj  L.   1014,  ob.  448,  in  effect 
Sept.   1.  1914. 
Original  Source.—  See  U  1870,  ch.  358,  {  9. 

I  2760.   [Added,  1914.]      Secvrlty  for  eoats* 

In  any  proceeding  where  an  issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  costs. 

Added  by  L.  1914,  ch.  448,  in  effect  Sept.  1,  1914. 

I  2761.   [Am'd,    1914.)      Covta    of    appeal. 

The  appellate  court  may  award  to  the  saccesafal  iMirty  the  cosu 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  bjuto-^ 
gate's  court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court. 

Vormer  I  2589,  amended  and  rennmbeved  by  L.  1914,  cb.  448,  in  effect 
9ept.  1,  1914. 

Orlglna)  Source.—  S.  S.,  pt  8,  cb.  9,  tit.  8,  |  9e;  and  pt.  2,  cb.  6,  tit.  1, 
I  61- 

I  2763.  [Am'^y  1014.]  Fees  of  appraiser*  referee,  Juror 
and  wltveaa. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days'  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surro- 
gate, and  paid  by  the  executor  or  administrator. 

▲  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling,  as  is  allowed  for  like  services  in  the 
snpreme  court. 

fV>nne>r  f |  2565  and  2560,  amended  and  renumbered  by  L.  1914,  cb.  443, 
In  effect  Seat.  1.   1914. 

Otlslnat  Sonroe  of  i  2666.—  L.  1844.  cb.  300,  I  2,  ixk  part.  Section  2C66 
waa  derlTed  froin  B.  8.,  pt.  2,  cb.  6,  Ut.  l,  |  19;  L.  1873,  cb.  220.  t 
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•  27S8.  (Am'd,  1881,  18&8»  1806,  ISOS,  1814,  181«.]  Com- 
mlaalona  of  executor,  administrator,  flrii»rdian  or  testae 
mentary  trustee. 

On  the  settlement  of  the  account  of  any  executor,  adminis- 
trator^  guardian  or  testamentary  trustee,  the  surrogate  mast 
allow  to  him  his  just,  reasonable  and  necessary  expenses  actu- 
ally paid  by  him,  and  it  he  be  an  attorney  and  couoselor-at-law 
of  this  state,  and  shall  have  rendered  legal  services  in  connection 
with  his  official  duties,  such  compensation  for  such  legal  serricet 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable;  and 
in  addition  thereto  the  surrogate  must  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  serrices 
in  such  official  capacity,  ^nd  if  there  be  more  than  one,  appor- 
tion among  them  according  to  the  serrices  rendered  by  them 
respectively : 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered^  shall  be  considered  aa 
money  in  making  computation  of  commissions.  But  this  shall 
not  apply  in  case  of  a  specific  legacy  or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  receive  income  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  conunission  on  the  amount  so  accounted  for  as 
he  would  be  allowed  upon  principal  on  a  judicial  settlement;  if 
he  does  not  render  such  annual  account,  he  shall  be  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustee  ii 
entitled  to  the  full  compensation  on  principal  and  income  allowed 
herein  to  a  sole  executor,  administrator,  guardian  or  testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
compensation  to  which  three  would  be  entitled  must  be  anpor- 
tioned  among  them  according  to  the  services  rendered  by  them, 
respectively.  Where  the  will  provides  a  specific  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee 
or  guardian,  from  the  date  of  his  filing  his  oath,  he  renounces  the 
specific  compensation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent 
including  a  case  where  letters  testamentary  or  letters  of  nenerel 
administration,  are  issued  to  a  person  who  has  been  previously 
appointed  a  temporary  administ-rator.  he  is  entitled  to  com- 
pensation in  one  capacity  only,  at  his  election,  except  that  when 
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he  has  received  compensation  in  one  capacity  be  is  entitled  to 
the  excess,  if  any,  of  the  compensation  allowed  by  law,  above 
the  snm  which  he  has  already  received  in  the  other  capacity. 

Fonner  f  2730.  a«  amended  by  L.  1881.  ch.  686 ;  L.  1803.  cfa.  686 ;  L.  1895. 
dL  5»5.  and  L.  1905,  ch.  328,  amended  and  renumbered  by  U,  1914,  ch.  443; 
aineaded  by  L.  1916,  ch.  506,  in  effect  Hay  19,  1016. 

Origliial  Source. —  Former  fl  2736-2738.  consolidated  by  the  amendment  of 
1883.  Sections  2736,  2737  wer«  taken  from  B.  8.,  pt.  2,  ch.  6,  tit.  3.  ||  58,  50 
and  I  2738  was  new. 
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ARTICI^K  THIRD. 

Appeal;  whevi,  how  and  to  what  court  taken^  and  power  of  ap- 
pellate court;  widertaking  to  perfect  appeal  and  stay  execu- 
tion; probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Bee.    2754.  Appeal;  when  and  to  what  court  it  may  be  takes. 

2755.  Who  must  be  made  parties. 

2756.  Time  to  appeal;   how  taken. 

2757.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made;  rt- 

yersal. 

2758.  Certain  provisions  of  chapter  twelve  made  applicable. 

2759.  Security   to  perfect  appeal. 

2760.  Idem;    where    decree    is    for    money    or    delivery    of    ytviietty, 

et  cetera. 

2761.  Security   to  stay  proceedings   In  cane  of  commitment 

2762.  Amount  and   requisites   of  undertaking:   action  thereon. 

2763.  Power  of  appellate  court;  further  testimony. 

2764.  Appeal;  proceedings  thereupon. 

f  2754.  [Am'd,  1806,  1914.]  Appealy  ^hen  and  to  what 
court  it  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  snpreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
aflPectinj?  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby*  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  f  2570,  as  amended  by  L.  1805.  ch.  946,  amended  and  rennmlwnd 
by  L.  1914,  ch.   443,  in  effect  Sept.    1,   1914. 

Original  Source.—  R.  S..  pt.  2,  ch.  6,  tit.  1,  |  85,  In  part;  pt.  S,  ch.  8. 
tit.  3,   I   104,  and  part  of  f  118. 

S  276S.    [Am'd»  1914.]     ^VITlto  mniit  be  made  partieii. . 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  A  per 
son  not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former  i   2573,   amended   and  renumbered  by  L.   1914,   ch.   443,   In  effect 
Sept.    1,    1914. 
Original  Source. —  New, 

I  2756.    [Am'dy  1914.]     Time  to  appeal)  bow  taken. 

An  appeal  must  be  taken  within  thirty  days  after  tn^  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any.  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  appellant,  and  upon  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referrinir 
to  the  decree  or  order  appealed  from,  and  stating  that  the  ap- 
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pellaDt  appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  coart  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  serred 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  serred 
personally,  either  upon  him  or  upon  his  attorney. 

Former  |i  2572  and  2574,  amended  and  renumbered  by  L.  1914,  cb.  443,  In 
effe<^t   Sept.    1.    1914. 

Orf«fiial  Source  of  |  2&72.^8ab8titute  for  R.  8.,  pt.  2.  ch.  6,  tit.  I, 
f  55:  pt.  8,  cb.  9.  tit.  3,  II  90,  105,  106,  and  107.    Section  2574  waa  new. 

%  27S7.  [Am'd,  1914.]  Appeal  mar  be  on  tHe  law  or  tbo 
tatetui  case  to  be  made)  reveraal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
issue  of  fact,  it  must  be  heard  u^on  a  case,  to  be  made  and 
settled  bj  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  setthng  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  Is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  |  2576,   amended  and  renumbered  by  L.   1914,   cb.  448,  In  effect 
Sept.    1,    1914. 
Original  Source. —  New, 

I  2798.  TAm'd,  1914.1  Certain  proTlaiona  of  chapter 
t^welve   made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295  to  1299  both  inclusive,  and  1301  to  1903  and  1306 
to  1300  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
"  judi^ment ''  shall  mean  a  decree. 

Former  |   2575,   amended  and  renumbered  by  Lw   1914,  ch.  443,  in  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

i  2T68.    [Rennin.y  1914.]      Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal, .  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
cr>8ts  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

TV>nn€?r    |  2577  renumbered  by  L.   1914,   ch.  443,  In  effect  Sept.  1,   1914, 
Original  Ctoorce.—  Substitute  for  U.  8.,  pt.  2,  ch.  0,  tit.  1,  I  56;  and  pt.  3. 
cb.  8,    tit.  8,   I  108. 

I  2T60.  [Am'd,  1882,  1914.]  Id.^  vrhere  decree  la  for  moner 
or  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been   removed  a  notice  of  appeal  by  an  executor,  administrator, 
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testamentary  trustee,  guardian  or  other  person  appointed  by  tbe 
surrogate's  court,  from  a  decree,  directing  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver property;  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appealed  from  unless  the  appellant  gives  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that 
if  the  decree  or  order,  or  any  part  thereof,  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

Former  |  2578,  a8  amended  by  L.  1882.  cb.  399,  amended  and  rennmbercd 
by  h.  1914,  cli.  443,  In  effect  Sept.   1,  1914. 

Original  Source.— H.  S..  pt.  2,  ch.  6,  Ut.  5,  |  21,  last  daose;  and  L. 
1870,  cb.  359,   I  2. 

I  2761.  TAna'd,  1914.]  Security  to  star  proeeedlns*  In  eaae 
of  commitment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  ao 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or  dis- 
missal, surrender  himself  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was 
directed  to  be  committed. 

Former   |   2579,    amended   and   renumbered   by  L.    1914,    cb.   443,  In  effect 
Sept.    1,    1914. 
Original  Source.—  R.   S.,  pt.  3,  cb.  9,  tit.  3.   |i  111-115. 

f  2762.  [Am'd,  1914.]  Amount  and  reqniiiltes  of  nnder- 
tnklnffj   action   thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surrogate, 
or  by  a  judge  of  the  appellate  court,  who  may  require  proof,  by 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facta 
as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections, 
must  be  to  the  people  of  the  state;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  in 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an  administrator's  bond;  and  the  proceeds  of  the  action  most 
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be  paid  or  distributed  as  directed  by  the  surrosrate,  to  or  amoug 
the  persons  ag^ieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  if  2580  and  2S81,  amended  «nd  renumbered  by  L.  1914,  ch.  448,  in 
effect   Sept.    1.    1914. 
Orifftnal  Source. —  New. 

f  2768.  fAm^d,  1914.]  Pofrer  of  appellate  court  |  farther 
testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or,  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  upon  an  application  pur- 
suant to  subdivision  six  of  section  2490  the  appellate  court  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
be  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act.  with  respect  to  an 
appeal  from  a  judgment. 

Former  1 1  2586  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  443.  in 
effect  Sppt.   1.    1914. 
Original  Source. —  New. 

f  2764.  [Am'd,  1896,  1914.]  'Appeal |  proceedlnar*  there- 

«P0B. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken,  and 
the  court  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  effect. 

Former  f  2585,  as  amended  by  L.   1895,  cb.  946,   renumbered  by  L.   1914, 
cb.  443,  in  effect  Sept.   1,  1914. 
•     Original  Source. —  New, 
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article:  fourth. 

Probate  of  heirship;  definitions,  and  application  of  other  sections 
to  this  chapter, 

Se<?.    2765.  H«»lr,   et  cetera,   may  apply  to  cstaWlah   hefrahlp. 

2766.  What  fact*  to  be  aHwrtalned ;   decrci'  tliereuiwn. 

2767.  De<Tee    to   be    reeordiHl;    enwt    thereof. 

2768.  Definition  of  expri>KHlon.s  uKed  In  thifi  chapter.  , 
2709.  Application  of   chanter;  ctinlirmatlun   of  prt^vious  acta. 

2770.  Certain    proTisionN   made   uppUeable    to   procectlinga    In   aurrugate*i 

courts. 

2771.  Effect  of  this  chapter  on  laws  applicable  to  certain  counties. 


S  27GR.  TAmM,  1802,  1014.]  Heir,  ^ic.^  mar  apply  to 
eiitabliiih  lielrHhip. 

Where  a  person,  seized  in  fee  of  real  property  within  the 
state,  dies  intestate,  or  without  havinir  devined  his  real  property, 
his  hell's,  or  auy  of  them,  or  any  person  deriving  title  from  or 
throui?h  such  heirs,  or  any  of  tbeni,  may  present  to  the  surro- 
gate's court  which  has  acquired  jurisdictiou  of  the  estate,  or,  if 
no  surrojrate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  propert.v,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  real  property, 
setting  forth  the  facts  upon  which  the  juri.*!diction  of  the  court 
depends,  and  the  inteie.Ht  or  shftre  of  the  petitioner,  and  of  each 
other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  wh.v 
the  prayer  of  the  petition  should  not  be  granted.  TTpon  the 
presentation  of  such  a  petition  a  citation  must  be  issued  aeoord- 
ingly,  except  in  a  case  where  the  petitioner  was  a  party  to  a 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  |  2054.  as  nmendetl  by  L.   1882,  eh.   113,  amended  and  rennmbewd 
by   U.   1014.  cU.   44;^  in  effect  Sept.   1,    1914. 
OrlK'lual  Source.—  L.   1873,  ch.  oo2.   Hi  and  2.  in  part  , 


I  270U.  iAm*d,  1014.]  What  facts  to  be  aiicertalaedi  do- 
€*re«   thvreupou. 

Upon  the  return  of  the  citation,  the  surrogate's  court  must 
hear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  issues  raised.  The  petitioner  must  establish  the  fact  of  the 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  property 
in  question:  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each;  and  the  interest  or  share  of  ea<'h  in  the  property.  The 
surrogate,  when  these  facts  are  established,  must  make  a  decree, 
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def^eribiiisr  tb<^  property,  and  declaring  that  the  right  of  inheritr 
a  nee  f  hereto  has  been  established  to  his  satisfaction,  in  accord- 
uncQ  with  the  facts,  which  must  be  recited  in  the  decree. 

Former  f  2656.  amended  and  renombered  by  L,  1914,  cb.  443.  In  effect 
Seirt.     1,    1914. 

Original  Source.— L.  1878.  cb.  652,  |S  1  aiid  2,  In  nart,  as  amended  by 
Lw   1874,  ch.  127. 


f  ST67.  [Am^dy  1014.]  Decree  to  be  recorded  i  effect 
thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section  may  be  recorded  in  the  oflice  of  the  clerk,  or  of  the 
reifister,  as  the  case  requires,  of  each  county  in  which  the  real 
property  is  situated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  so  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

ronn«r  |  2667,  amended  and  renumbered  by  L.  1914,  cb.  448,  In  effect 
Sept.     1,    1914. 

Ortglual  Soarce.— L.  1873,  cb.  602,  ||  1  and  2,  In  part,  a4  amended  by 
U  1874,  ch.  127. 


I  ares.  lAm^d,  1900,  1914.  I8I6,]  DeHnltlon  of  expreaslona 
«aed  tn.  thlm  CMpter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  "  intestate,**  signifies  a  person  who  died  without 
le&viug  a  valid  will;  but  where  it  is  used  with  respecit  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  **  assets,**  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  **  includes  every  claim  and  demand,  up<tn 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
"  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any 
persoa  having  a  claim  for  funeral  expenses. 

4.  The  word,  "  will,**  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separaole  from 
his  functions  as  executor  or  administrator. 

7.  Tli«  word,  *'  surrogate/'  where  it  is  used  in  the  texU  or  in  a 
bond    or   undertaking,  given   pursuant  to  any   provision  of   thi0 
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chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  "  judicial  settlement,"  where  It  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specific 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
be  'Mndicially  settled." 

^  9.  The  expression,  **  intermediate  account."  denotes  an  account 
filed  in  the  surrogate's  ofllce,  for  the  purpose  of  disclosing  the 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  '*  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  persons  Interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  If^gatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  be  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pepding. 

I  12.  The  term,  **  next  of  kin,"  includes  all  those  entitled,  under 

'  the  provisions  of  law   relating   to   the   distribution   of  personal 

I  property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 

decedent  after  payment  of  debts   and   expenses,  other  than  a 
I  surviving  husband  or  wife. 

!  13.  The  expression,  "  real  property,"  includes  every  estate,  fa- 

terost,  and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  bj 
law  to  be  assets.  The  word,  "  inheritance,"  signifies  real  prop- 
erty as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  The  expression,  "personal  property,"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  executor  or 
administrator. 

14.  The  word  "  guardian  "  refers  to  a  guardian  of  an  infanf s 
person  or  property,  or  both,  appointed  by  the  surrogate's  court 
or  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
or  deed. 
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15.  Whenever  in  this  chapter  a  paper  or  instrument  is  required 
to  be  "  acknowledged,  or  proved,  and  duly  certified,"  the  same 
shall  be  acknowledged  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  acknowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
required. 

16.  The  word  "respondent"  when  used  in  this  chapter  signi- 
fies every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  **  surrogate's  court  '*  and  **  surrogate "  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surfogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
is  directed  to  be  deposited  in  the  "  post-offlce  "  or  in  a  "  specified 
post-office,"  such  deposit  may  be  made  or  directed  to  be  made 
in  any  post-ofllce,  branch  post-office,  sub-station  or  letter  box 
maintained  and  exclusively  controlled  by  the  United  States 
government. 

Former  f  2514,  as  a]iieiid«d  by  L.  1900,  ch.  120,  amended  and  renumbered 
by  L.  1914,  cb.  443;  L.  1916,  cb.  447,  In  effect  May  9.  1916. 

Original  Source. —  Mostly  new;  bat  rabd.  4  Is  from  B.  8.,  pt  2,  ch.  6, 
tit  1,  f  71,  and  sabd.  13  is  from  B.  S..  pt.  2<  ch.  2,  |  27. 


f  2769.    [Am'd,  1898,  1914.] 
flrmatiom  of  preTlona  acta. 


AppltcAtlon  of  chapter  I  con- 


Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto^  of  surrogates  and 
officers  acting  as  sucfi  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared to  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  f  24S2.  as  amended  by  L.  1893,   ch.  686,  renumbered  by  L.  1914, 
cb.   443.   In  effect  Sept.    1,   1914. 
Original  Source.— B.  8.,  pt.  2,   ch.  6,   tit.   1,   |  68b. 


I  2770.  [Am'd,  1914.]  Certain  prcrlsions  made  applicable 
to  proceedings  in  •nrroffates'  coarta. 

ESxcept  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 


Former  I  2538,  amended  and   ronnmbered  by  L.    1914,  ch.  443,   In  effect 
Sept.    1.   1914.  C"r^f^n]r> 

Original  Source.— Mew.  Digitized  by  ^^UUglC 
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i  2771.  [4.d4ed,  1814|  am'd,  lOlB.]     Effect  of  this  chapter. 

Nothing  in  thifl  chapter  shall  repeal,  amend  or  modify  any  exist- 
iuAT  law  specially  applying  to  any  county,  which  is  incon8istent 
with  any  section  of  this  chapter,  nor  in  any  manner  affect  any 
titif^ation,  action  or  special  proceeding  pending  at  the  time  when 
this  act  takes  effect,  except  ns  hereinafter  stated,  and  such 
pending  action  or  special  proceeding  shall  proceed  under  the 
practice  established,  the  same  as  though  not  affected  hv  this 
act;  provided,  however,  that  the  provisions  of  this  chapter 
relating  to  the  trial  by  jury  of  controverted  questions  of  fact 
shall  apply  to  all  such  pending  actions  or  special  proceedings. 
AddM  by  L.  19U,  cti.  443;  amended  by  L.  1916.  cb.  274,  in  effect  April 
13,  1015. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 
Therein. 

TTTIiE       I.  -  JarlidietioB  Aii4  General  Poweri. 

TItLS     II.—  CowBieBrememt  of  Aetloa ;  ippearanee  of  Parties)  PrerliioBal 

Bemedlee. 
TITLE    III.— Pleaill bits;   UrladlBg  CoaaierelalaM,  aad   Proeeedlaffi   apaa 

Aatwer  of  Title. 
TIXLli     IT.— Proeeedlaire  Bet weea  the  Jolader  of  Inae  aad  the  TrlaL 
TITLE      T.-  Trial  aad  Its  lacldeati. 
TITLE     YI.— Jadff Meat  |  aad  Docketiav  the  Baaie. 
TITLE  TIL— ExeeaUoat. 
TITLE  Tin.—  Appeals. 
TITLE    IX.— Costs. 
TITLE     X.-  Irtloa  or  gaof  lal  Proeeedlag,  Relatlag  to  ha  lalmal  Stri^lsfr 

apoa  the  Highway. 

TTTLS    XI.—  Protlsloas  Rpeelatly  Belatlag  to  Coarts  of  Jastlees  of  the  Peaee 

lathetitjofBrooklja. 
TITLE  XII.— Hlseellaaeoni  ProTlsloas. 

TITLE  I. 
Jurisdiction  and  general  powere. 

■ee.  2861.  ^ostice's  Jurisdiction  most  be  specially  conferred  by  law. 

2882.  General  cirU  Joriadletion. 

2883.  No  Inrisdictlon  In  certain  eases. 
2864.  Confession  of  judgment, 
■        by  and 


Actions  by  and  aaainst  officers,  etc.;  and  by  execdtofs. 
awe.  TsTem-keepers  disaoallOed. 
2867.  Members  of  legislature  not  compelled  to  act. 
28^.  Justices  to  bold  courts;  general  powers. 
2860.  In  what  town,  ete.,  action  must  be  brought. 


2870.  Criminal  contempt. 
2671.  Id.;  bow  punished. 
2872.  Offender  to  be  heard. 


2873.  Record  of  conrlction. 

2874.  Requisites  of  oommltment. 

2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor, 

I  2861.  Jnatlee'a  Jnrladictlon  mnat  be  apeclally  coKlerreA 
by  lA'vr. 

A  jUBtice  of  the  peace  has  aach  jurisdiction  in  ciTil  actiona 
and  special  proceeduiKB,  as  is  spedaJlj  conferred  upon  him  by 
statute,  and  no  other. 

Bee  Co.  Proc.,    f  SS. 

f  3802.  [Am'd,  1806»  1906.]     General  drll  Jurladiction. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  eon- 
tract,  express  or  implied,  other  than  a  promise  to  marry,  where 
the  sam  claimed  does  not  exceed  two  hundred  dollars. 

'2.  An  action  to  recover  damages  for  a  personal  iajory,  or  aa 
injurs'  to  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two  haadraA 
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^.  ^.n  action  upon  a  bond  conditioned  for  the  payment  of 
ZLiuuey,  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  8um  acta- 
ally  due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  iu 
instalments,  an  action  may  be  brought  for  each  iustaimeut,  Li 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  cho 
peace. 

6.  tAm»d,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.   1906,  eh.  M6w     Id  effect  Sept.   1.   1906. 

7.  An  action  to  recoTer  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jaO 
liberties,  as  provided  by  chapter  two,  title  two,  articles  fonr 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Proc.  I  Sa,  am'd.    Sabd.  8  added.  L.   1896,  cb.  303. 

1  2868.  [Am'd,  1882,  189S,  1009.1  Ifo  Jvrlsdfctlon  In  ecrw 
tain  eaaes. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  dfil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  pit.* 
scribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assaalt, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  thirty-seven,  uinett^n  hundred 
and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act.  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  W^here,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dollars. 

5.  Where  tho  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  admitiistrator  and  rejected  by  him. 

Id.,  i  M;  L.  IROo.  cb.  527.  Am'd  by  L.  1909,  eh.  65.  |  S.  See  note 
80  of  notes  of  Board  of  Statutory  CoDaolidatlon  at  end  of  code. 

f  2864.  Confewafon  of  Jndarment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judg^ 
ment,  upon  the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confeased  does  not  exceed 
five  hundred  dollars. 

Id.,   i  68,  mibd.  S. 

i  286ff.  TAmM,  1882.1  Actionii  %r  mad  nvniMt  ofleev* 
«tc.t  MAd   by   executors,  ete. 

An  action,  cognizable  b^  a  justice  of  the  peace,  may  be  broaght 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right;  by  or  against  a  town  or  county  officer  in  his 
official  character;  or  by  an  executor  or  administrator,  trustee  of 
an  express  trust,  or  a  receiver  in  supplementary  proceedings. 

2  B.  8.  226,  I  6  (2  Edm.  241) ;   L.  1847,  ch.  470,  |  45  (4  BdB.  M9). 
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!•  [Aia'd,  1911.]     TATertt-lceepeMV  dftmiiialifted. 

stice  of  the  peace  who  is  an  innholder  or  tavern-keeper 
I  in  the  liqi^or  traffic  or  at  whose  inn  or  tavern  liquor  is 
IS  no  power  or  jurisdiction  under  any  provision  of  this 
;  but  if  a  judgment  has  been  actually  rendered  by  him, 
he  became  so  disqualified,  he  may  give  a  transcript 
or  issue  execution  thereupon,  or  satisfy  the  judgment, 
lyment  thereof. 
7.  ch.  140  (4  Bdm.  648).     AmM  by  L.  19U,  ch.  000,  in  effect  Sept 

r.  Members  of  lc«rl»luture  not  compelled  to  aet. 

tic«  of  the  peace,  who  is  a  member  of  the  sendie  Of 
ly,  is  not  obliged  to  lalce  cognizance  of  a  civil  action  oc 

proceeding;  but  he  may  take  cognizance  thereof,  ia  hii 
on. 

228,  S  7  (2  Bdm.  242),  am*d. 

B.  [ Am'd,  1897, 1899.]    Jnptlcea  to  hold  eo«rt|  vonoml 

e. 

itice  of  the  peace  must  hold,  within  his  town  or  citv,  a 
or  the  trial  of  any  action  or  special  proceeding,  of  which 
jurisdiction,  brought  before  him;  but  such  a  court  shall 
held  in  a  rOom  in  any  part  of  which  trafficking  in  liquors 
orized  or  in  any  adjoining  room.  He  must  hear,  try  and 
ine  the  same  according  to  law  and  equity,  and  for  that 
it  where  special  provision  is  not  otherwise  made  by  law, 
irt  is  vested  with  all  the  necessary  powers  possessed  by 
}Teme  court. 

am'd ;  L.  1807,  ch.  404 1  L.  18W,  ch.  106.   In  effect  Sept.  1. 189B. 
19.  [Am'd,  1893^  189S,  1908.]     In  wluit  tovm,  ete.,  ae- 
tuut  be  bro«frlit. 

ction  must  be  brought  before  a  justice  of  a  town  or  city 
D  one  of  the  parties  resides,-  or  a  justice  of  an  adjoining 
»r  city  in  the  same  county,  except  in  one  of  the  following 

Therfi  the  defendant  has  absconded  from  his  residence,  it 
i  brought  before  a  justice  of  the  town  or  city  in  which  the 
ant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
ncement  of  the  action. 

.m'd,  189S.]  Where  the  plaintiff  is  not  a  resident  of  the 
,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
its  thereof,  it  must  be  brought  in  the  town  where  the 
ant  reside*    )r  in  any  adjoining  town  thereto. 

Ob.  153. 

'here  the?  defendant  is  a  non-resident  of  the  county,  it  may 
aght  before  a  justice  of  the  town  or  city,  in  which  h«  is  at 
ne  of  the  commencement  of  the  action, 
''here  it  is  specially  prescribed  by  law,  that  a  particular 
may  be  brought  before  a  justice  of  the  town,  city,  county, 
net,  where  an  offense  was  committed,  or  where  property 
d. 

Added,  1898|  am'd,  1808,  1003.1  In  any  town  adjoining 
orporated  city,  no  justice  of  such  town  shall  have  juris- 
of  any  action  brought  against  a  resident  of  such  adjoin- 
;y,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
It  of  such  town. 

.  ch.  74 :  L.  1898.  ch .  1 12 ;  L  19r8.  cb.  521.    In  effect  Sept.  1,  IMS. 
»fendant  designated  in  section  2879,  section  2880,  or  sec- 
^1  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
lent  of  the  town  or  city  where  the  person,  to  whom  a  copy 


A  justice  of  the  (i^ace  has  power  to  punish,  for  a  criminAl  eoo- 
teuipt,  a  person  guilty  of  either  ot  tUe  folIowiziK  acts:     ,,. 

1.  Disorderly,  contemptuous,  or  insolent  benavior  tow«r4«  him, 
\>-hilo  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
meat,  or  any  other  judicial  proceeding;  i^'here  such  behaTior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  nis  official  proceedings. 

'6.  Resistance  wilfully  offered,  in  his  presence,  to  the  ezeeotion 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  kbj 
other  case. 

2  R.   S.  273,   f  274  (2  Edm.  281). 
I  2871.  Id.)  how  punished. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
D&  by  fine  nbt  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  fire  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  !s  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discnarsed  at  the 
ex9iration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  ezpiratkm 
of  the  definite  time. 

la.,  I  275,  am'd. 

f  asra.  offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peaee^  for 
a  contempt,  nntil  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  Justice  must  Issue  a 
warrant,  directed,  generally,  to  any  constahie  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  f  m.  sm'd. 

I    28T3.  Record    ot    con-rietloh. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offenee,  and  the  punishment  awarded 
by  him  upon  the  conviction. 

Id.,  I  277,  am'd. 

f  a8T4.  ReQnisites  «»t  eonnnitntent. 

A  warrant  of  commitment  for  a  contemot  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  Is  Told. 

Id.,  8  278. 

g  2875.  Fime  to  he  paid  to  overseer  or  empertnteadeat  el 
the  poor. 

An  officer,  who  collects  or  receivei  a  fine,  imposed  by  a  Justlee 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  oveineer  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  whereUv 
the  fine  wns  imposed:  or,  where  there  is  no  such  officer,  to  the 


officer  or  officers  performing  corresponding  functions  under  aa- 
other  name;  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  111  a 
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supervisor 

case  where  it  is  authorised  by  law  so  to  do. 
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of  aciioa;  appearance  of  parties  ;  pvcrvislonal 
remedies. 

ArtlclA  1.  Coii)iD«tie«lDent  of  action. 
3.  Appeatance  if  ]  artlea. 
t.  Order  of  arrest 
i.  Attachment  u£  preperty. 
6.  Replerio,- 

ARTICLE  FIRST. 

Oi  mmencement  of  action. 

Sec.  a8T6.  Action;  hoir  .•cnmenced. 
2S77.  Oontenta  of  eiuimona.. 
S878.  Serrlceof  Mmmona. 
2879.  Id.;  opon  a  corporation. 

MO.  Id.;  special  prorlslons  relating  to  railroad  corporations 
2881.  Id.;  relating  to  express  companies. 
8888.  Uist  two  soetioM  ^nallfled. 
2888.  Second  and  third  summons;  effect  thereof. 
2884.  Where  name  of  defendant  Is  unknown. 
2886.  Betam  of  sammoos. 

1  2870.  Aetlotti  l&otF  eommenced. 

An  action  is  commenced  before  a  justice  of  the  pe^ce,  either 
by  the  voluntary  appearance  and  Joinder  ot  issue  by  the  yarties, 
or  by  the  aerTice  of  a  summons. 

2  R.  8.  227,  H  11»  12  and  13  (2  Edmu  248). 

i  8877.  TAaa'dl^  1004.1    Contents  of  siinLnionk. 

The  summons  must  be  directed,  generally,  to  iiny  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
ciTil  action.  Where  the  summons  is  accompanied  with  aa  otder 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  tw«hre  days  after  the 
day  when  it  was  issned;  in  every  other  case.  It  must  be  return* 
able  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelre  days  after  the  day  when  it  was  issued.  A  smnmons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  f  14,  am'd;  L.  1904,  cb.  00.    In  effsct  Sept.  1,  1904. 

I  2878.  Service  of  anntmona. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  speciaUy  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
deJivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal.  It  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest 

14.,  f  16,  am'd. 

9  987a.  lAm'«,  1904.1    I4.|  npMi  m  e^rpomitiOB. 

Where  the  defendant  to  be  served  is  a  corporation,  or  pefaoa« 
company  or  partnership  doing  basiness  in  another  county  than 
that  in  whi<A  he  or  it  resides,  the  summons  may  be  personally 
sCTTed  upon  It  or  him  by  delivering  a  copy  thereof  to  an  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  sommoDS  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  an^ 
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thirty-one  and  four  bandred  and  thirty-t^o  of  this  act,  or,  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  pe^ 
son,  partnership  or  company  by  whatever  official  title  he  or  it 
is  called. 

Oo.  Proc.,  <  64:  L.  1847.  cb.  470,  {  45  (4  Edm.  687);  L.  1004.  ch.  527.  b 
effect  April  29,  1004. 

i  9880.  [Am'd,  1900.]  Id.f  speelal  pro^ialom  rel«tfm«  tm 
railroad   corporatlona. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  ns  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  i 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  i 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  againftt 
it,  may  be  served:  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 
L.  im.  oh.  »,  H  14. 15  (3  Edm.  «45):  L.  1900,  ch.  511.    In  •ffeotSept.  1. 1900. 

i  2881.  [Am'dy  18t>5,  1805.]  Id.)  relating  to  expreu.  laaar- 
anee  and  teleir'apli  compa^lea. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  m  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  deliveriag 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

L.  1806,  ch.  340;  L.  1005,  ch.  211.  In  effect  Sept.  1.  1006. 

S  2882.  Laat  tvro  aectlona  qualified. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county:  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  snm- 
mons,  or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  served  as  if  the  designation  had  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 
the  designation. 
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12883.    Second  and  tkird  •amman*!  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
lummons  has  been  dnly  delivered  for  service,  tliat  it  was  not 
lerved,  for  any  cause,  a  second  summons  may  be  issued  by  the 
<ame  justice,  in  the  same  action,  within  twenty  days  after  the 
irst  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
>nd  was  issued.  The  second  or  the  third  summons,  as  the  ease 
nay  be,  relates  back  to  the  time  when  the  first  summons  was 
asued;  and  with  respect  to  all  proceedings  before  actual  service, 
:he  service  thereof  has  the  same  effect,  as  if  the  first  summons 
tiad  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
nimmons,  as  prescribed  in  this  section,  a  previous  summons  may 
>e  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
'etnm  day  thereof. 

S  2884.  IVhere  name   of  defendant  la  nnkno^vn. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
lame  of  a  defendant,  that  defendant  may  be  designated  in  the 
mmmons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
I  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
I  description,  identifying  the  person  intended.  The  person  so 
lesignated  must  thereupon  be  regarded  as  a  defendant  in  the 
iction,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
|)roceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  B.  8.  274,  f  282  (2  Edm.  2B2). 

f  288S.  Return  of  anmmons. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
B^hen  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
n  written  return  thereof  under  his  hand,  stating  that  it  was  not 
lerved,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  8.  228,  I  16  (2  lidin.  244). 
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ARTICliB    BESCOHD. 

Appearance  of  partie9. 

Sec.  28S6.  Parties  may  appear  1u  person  or  hj  attomej. 
28ST.  Guaraian  nd  litem  for  lulant  HatntlfT. 
2S88.  Id. :  for  Infaut  defeDdant. 

2869.  ^^hea  constable,  or  law  partner  or  derk  c€  Jaatlot  maj  aot   act 
as  attorney. 

2890.  ▲athorltj  of  attorney;  bow  proved. 

2891.  Pin lu tiff  to  prove  hia  case,   except   where  a  verllled  complaint   la 

nerved. 
2^92.  D<>feiulant  may  offer   to  oompromlae;   proeeedlns*  t2ier«apoa. 
2S03.  Jnstlce  to  wait  one  hour. 

1  2880.  Partlea   aaay   appear   in   p«r«OB    or   by   attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  eleotioti,  unless  he  has  been  judicially  de- 
clared  to   be   incompetent  to   manage   bis   affairs. 

2  R.  S.  232,  n  39  and  41    (2  Bdm.  248). 

{  2887.   Gaardlan  ad  litem  for  infant  plalnUll. 

Before  a  summons  is  issued  in  l)ehalf  of.  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  th** 
plaintiff  or  his  general  guaraian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  »> 
appointed  must  l)e  tiled  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  respon^^ible  for  the  costs. 

Id..    I  40    (2  Edm.  24S). 

I   2888.  Id.t   for  Infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  tn  appear  as  his  guardian  for  tho 
purpose  of  the  action,  fpon  the  norainatlou  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may.  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard- 
ian. The  written  consent  of  the  person,  so  appointed,  must  he 
filed  with  the  justice  before 'his  api>oiiitnpent.  The  gn&rdiaB  so 
appointed  is  not  responsible  for  any  costs. 

Id.,   II  42  and  43. 

5  2H«».  rAin*d.  1009.1  When  eonatable  or  law  partner 
or  clerk:  off  Juatlec   may  not  act  aa  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  I  4#:  L.  1S04.  ch.  421  (C  Rim.  29S).  Am'd  by  L.  1909.  ch.  05, 
I  3.  8Fe  noto  81  of  notes  of  Bonnl  of  Statutory  ConROIIdatlon  at  end  of 
code. 

I  2890.  Authority  of  attorney;  how  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing; 
but  the  iustice  shall  not  suffer  a  oerson  to  appear  as  an  attorney, 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 
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9  2801.  [Am'd,  1M>6.]  JPl»tnUff  t^  »roT«  bis  case,  except 
»t&ere  •  Terified  ci>inpl»lnt  Is  serTvd. 

If  a  defendant  fails  to  appear  and  aoswer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  bj  the  aervice  of  a  siimAons  and  v&rified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-six 
»f  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
snd  thirty-eight  of  this  code»  at  th«  time  of  the  return  of  said 
Bommons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint  with  due  proof  of  aervice  thereof,  enter 
judgment  for  the  ;)laintiff  and  against  th«  defendant,  for  the 
iimount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 
0».  Prae.,  f  04,  ssM.  6;  L.  IMS,  «h.  »1.    In  eff*ct  Sept.  1,  1906. 

1  1888.  DefeMdant  max  oCer  to  eomyromlaei  proeeedlnira 
tkes««p«n. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
Dpon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  th«  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  fin  evidence  upon  the  trial ;  bnt,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  sabd.  16. 

9  2898.  Jasilee  !•  ^ralt  one  Itoiir* 

Upon  the  return  of  a  summons  duly  served,  ♦hi*  justice  must 
wait  one  hoar,  after  the  time  specified  therein  for  iU  return,  un- 
less the  parties  sooner  appear* 

2  B.  (S.  dsa.  f  46  (2  edm.  MO),  amM. 
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AKTICLB  THIRD. 

Order  of  arrest. 

Sec.  aSM.  Order  of  arreit;  in  what  caees  It  may  be  cranted. 
2890.  Id.;  in  wbat  actiona. 
2806.  Id. :  upon  what  papen. 

2897.  Id. ;  Ita  contenta. 

2898.  Duty  of  constable. 

2809.  Return.     When  plaintiff  notified  moat  appear. 

2900.  OonaUble  to  keep  defendant  In  cnatodj. 

2901.  Motion  to  dlscbarge  from  arreat. 

2902.  Effect  of  dlachari^ng  defendant. 

2903.  When  plaintiff  muat  prove  extrinsic  facta. 

2904.  Privilege  from  arreat. 

9  2804.  OiiAer  of  arreat  |  In  what  eases  It  may  be  sraated. 

At  the  time  when  the  summons  is  issued,  in  an  action  specified 
in  the  next  section,  the  justice  who  issues  the  summons  mnstt  upon 
the  application  of  the  plainti£f,  and  upon  compliance  bj  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arreat  af 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  residnit  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-resideata 
thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  retoni' 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
against  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228.  S  17  (2  Edm.  244);  2  R.  S.  253,  |  168  (2  Edm.  270). 

I  2896.  Id.  I  In  ivhat  aetloaa. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  indudiof 
the  wrongful  taking,  detention,  or  conversion  of  personal  oroperty; 
misconduct  or  neglect  in  office,  or  in  a  professionol  employmeDt: 
fraud;  or  deceit  But  this  subdivision  does  not  apply  to  a  claim 
for  dn marcs  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misspplied,  by  a  public  officer, 
or  by  nn  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  n  corporation  or  banking  association/  in  the  course  of  hia 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1881,  part  of  If  30  and  81  (4  Edm.  472). 

i  2800.   Id.)  Qpon  wltat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  nnotbor  porRoii,  that  a  sufficient  cause  of  sction  exists,  against 
the  defondniit.  and  that  the  cppo  is  within  tho  prnvi$iinn«  of  the 
last  two  Hcctions.  he  mnnt  praiit  the  onlor  of  arrest.  But  before- 
granting  it,  he  must  require  a  written  nndertaUlqg  Xq  the  dcf^o4* 
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ant.  on  the  part  of  the  plaintiff,  with  one  or  more  sureties,  ap- 
proTed  by  the  justice,  to  the  effect  that,  if  the  defendant  re- 
coTers  judsrment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
andertaking  which  must  be  at  least  one  hundred  dollars. 
Bobstltnted  for  2  R.  8.  227,  228,  part  of  9f  IT  and  19  (2  Bdm.  244). 

I  S807.  Id.  I  its  eoAtents. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
IT  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
iirrest;  and  it  must  direct  the  constable,  who  serTes  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

Id.,  f  20,  ain'd. 

i  S806.  n-uty  of  constable. 

The  constable  must,  at  the  time  of  serving  the  summons,  exe- 
cute the  order  of  arrest,  by  arresting  the  defendant,  and  talcing 
bim  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  If  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
panted  by  him. 

Id.,  I  21,  am'd. 

$  S889.  Retvm.    Wlteii  plalntlll  motlflod  must  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
JeliTer  to  the  justice  the  order,  and  a  written  return  thereto, 
snder  his  hand,  stating  the  manner  in  which  he  has  executed  it 
ind  either  that  he  has  notified  the  plaintiff"^  or  that  he  could  not 
io  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  ji^aintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judgment 
)f  nonsuit  must  be  rendered  against  him. 

Id..  §  22,  am*d. 

{  9800.  Constable  to  keep  defendant  In  onstodr* 

The  constable  executing  the  order,  or  another  constable,  by 
iirection  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
iered  In  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  i«  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  §  25,  am'd. 

S  aOOl.  Motion  to  dlsebarflre  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
lit  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  instice,  apply  to  the  justice 
for  an  order,  discharging  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  npon  which  the  order  of  arrest 

Digitized  byLjOOQlC 


§§  2902-04  JUSTK^Eo'  COURTS.  c^IO,  t.  2.  •.  3 

was  granted,  and  upon  the  complaint,  if  it  has  been  made.  The 
in0tice  must  grant  tae  application,  where  it  appears  that  the  can 
IB  not  within  the  prosrisiona  of  sections  2894  and  2895  of  this  acL 
The  justice  must  also,  upon  the  defendant's  application,  giant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  fSTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  8802.  EITeet  of  dlscltargrims  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  jndg- 
ment  as  prescribed  in  the  last  section,  or  in  section  2963  of  thii 
act  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordtnaiy 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

§  2003.  "When  plaintiff  mnst  prove  estrlnsSo  faots. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  t 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  Is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  estahllshes  afl 
the  matters  of  fact  whicb  are  required,  by  that  subdivision  to 
imtitle  him  to  an  order  of  arrest 

I  2004.  Privilege  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  bMcb 
thereof.  A  privileged  person  is  entitled  to  be  disdiarged  flroai 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brooght 
upon  proof,  by  affidavit  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge^  ss 
prescribed  in  section  564  of  this  act 
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ASLTUyiM  FOUltTII* 

AU96him$ni  0/ fir^perty. 

••e.  290S.  In  what  ietloai»  wamnt  oi  tUcbmemt  mar  te  fnaited  . 
2B08.  Wbftt  Anst  be  abown  to  procare  a  warrant, 
2907.  Warrant;  form  and  conteoti  thereof. 
SM8.  Ontfwtakiiic. 
2M#.  Warrast;  tew  executed. 

3910.  Service  of  aanunoDa  and  wamnt  upon  defendant. 
2011.  Undertaking  by  defendant:  re-dellTenr  to  blm. 
912.  Claim  by  tldrd  person;  bond  and  (feUvety  thesenpea. 
2918.  A.ctloB  upon  bond. 

2914.  Wben  defendant  may  proaeoate  bond. 

2915.  Betum  of  warrant. 

2910.  Motion  to  vacate  or  modify  warrant,  etc. 

291T.  Effect  of  vacatlnir  warrant. 

2918.  Proceedtnsa  wbeve  enmiaoM  not  pexoonaUy  eerved. 

I  2900.  la  tprl&at  Actloaa,  -wmxrmnt  of  attadtmeitt  mmy  hm ' 

In  an  action  brought  before  a  justice  oC  the  peace  a  warraat 
of  attachment  against  the  property  of  one  or  more  defendants 
mnst  be  granted,  upon  the  application  •£  the  plaiatifiC,  aa  pre- 
■eribed  tn  this  artlele^  where  the  action  ia  buou^t  vit^n  a  jodg- 
meat,  or  to  recorer  for  one  or  more  of  th«  following  cauaeae 

1.  Bveaeh  of  a  costraet,  express  or  implied. 

2.  Wrongful  conyeraion  of  personal  property* 

3.  Any  other  injury  to  {personal  property,  in  consetvenee  of  neg- 
ligenee,  fraad,  or  other  laiacoiidnct. 

Sabetltate  for  2  R.  8.  280,  part  of  SI  28,  2T  and  28  (2  Bdm.  240);  U  1891, 
ch.  809,  i  M  (4  Bda.  478). 

I  3900.  VT^At  tauMt  be  nlurfm  to  proenre  a  irarjntitt. 

To  entitle  the  pUintiff  to  aueh  a  warrantj  he  must  show,  by 
affidarit,  to  the  satisfacUon  of  the  justice  as  £oUows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  aertlan.  If  the  action  is  upon  a  jodgmeat,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  tho'ein,  over  and  above  all 
coanterdaima  known  to  haa. 

2.  Tkat  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  ia  a  natural  person, 
and  a  reaident  of  the  fitate,  that  he  has  deported,  or  is  about 
to  depart  from  the  county  where  he  last  resided,  with  intent  to  | 
defraud  nis  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  eonoealed,  with  the  like  intent;  or,  if  the  defendant 
ia  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  couacy  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporatioa,  last  k^t  Us  principal  cffice,  or  from  the  county  in 
which  the  action  is  uroughf,  with  intent  to  defraud  bis  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  disoose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  naturaJ  person  of  full  age,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  In  his  behalf,  as  prescribed 
in  p«s.tion  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  dne  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warnuit 
is  granted. 

2  R.  S.  2S0,  part  of  |{  dS,  27  and  28  (2  Edm.  246). 

S  2907.  "Wfurrantf  form  and  comtenta  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issoes  the 
summons,  at  the  time  when  the  summons  is  issued;  and  It  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  Bummoos, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
r.eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  S  80,  am'd. 

I  2808.   UndertalclAff. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  Vo  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th»  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  s  29,  am*d. 

S  2900.  [Am^d,  1908.]  "Warrantt  how  exeeatedi  perishable 
property  may  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  saHsfy  the 
plaintiff's  demand,  with  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  artide. 
Provided,  however,  if  property  attached  is  perishable,  the  jtis- 
tice  who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  mnst 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 

10.,  1 81,  am*d;  L.  1831,  ch  800. 1 86  r4  Edm.  478):  L.  1903,  ch.  iOS,   In  effect  Mtij  C.  1« 
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^ir-v^cc  olT  •UBiBiOBS  and  'vrarrant  upon  defendant, 
stable  musl;  immediately  after  making  the  inventoryf 
ist    sis    days  before  the  return  day  of  tlie  summons, 
auiomonSy    together  with   the  warrant  of  attachment 
itory,    opon    the  defendant,  by  delivering  to  him  per- 
copy   of  each,  if  he  can,  with  reasonable  diligence,  be 
ikin.  -tlie  county;  or,  if  he  cannot  be  so  found,  by  leaving 
t    eadk,    certified  by  the  constable,  at  the  last  place  of 
or  tlie  defendant  in  the  county,  with  a  person  of  suit- 
and    discretion;  or,  if  such  a  person  cannot  be  found 
^    posting;    it  on  the  outer  door,  and  also  depositing  an- 
py    in   tbe    nearest  post-office,  inclosed  in  a  sealed  post- 
fcpper,   directed  to  the  defendant  at  his  residence;  or,  if 
Midant   has   no  place  of  residence  in  the  county,  by  de- 
it   to   the   person  in  whose  possession  the  property  at- 
ia  foaad. 

280,  i  81.  am'd  u  in  f  2908,  ante. 
1.  VndertalElair  Ivy  defendant;  re-deUverjr  to  lUnu 
iefendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
ae  before  judgment  is  rendercNi  in  the  action,  execute  and 
to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
»d  therein,    at  least  twice  the  value  of  the  property  at- 
.,  as  stated  in  the  inventory;  with  one  or  more  sureties, 
red    by   the   constable,   or  by  the  justice   who   issued   the 
at;  and  to  the  effect  that,  if  judgment  is  rendered  against 
^fendant,  and  an  execution  is  issued  thereupon,  withm  six 
IB  after  the  giving  of  the  undertaking,  the  property  attached 
be  produced  to  satisfy  the  execution.    Thereupon  the  con- 
i  must  re-deliver  the  property  to  the  defendant, 
II  82,  84,  am'd. 

lOia.  Clnlm  by  third  person;  bond  and  delivery  tbere- 
n. 

a  person,  not  a  party  to  the  action,  claims  any  property  at- 
.ed,  which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
i  execution  is  issued  upon  a  judgment  rendered  in  the  action, 
cute,  and  file  with  the  justice,'  a  bond  to  the  plaintiff,  with 
or  more  sureties,  approved  by  the  constable  or  by  the  jms- 
ry  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
1  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
nced  within  three  months  thereafter,  the  claimant  will  estab- 
tt  that  he  was  the  general  owner  of  the  property  claimed,  at 
i  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
the  plaintiff  the  value  thereof,  with  interest.  The  constable 
ast  thereupon  deliver  the  property  claimed  to  the  claimant. 
((L,  pwt  of  H  38,  84,  amU 
I  2918.  Action  upon  bond. 

k  Judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
8  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
he  propjerty  seized  and  delivered  to  the  claimant,  with  interest 
hereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
Mvered  eiceeds  the  amount,  which  the  plainti^  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 
M.,  pirt  of  H  M  and  87. 

t  8914.  Whea  defendant  mny  prosecute  bond. 
If  the  warrant  of  attachment  is  vucated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sectioiifl,  in  his  own  name,  ia  the  same  ooanner  aad 
with  the  like  effect,  a«  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  fuU  force. 

a  B.  8.  230.  S  38,  ain'd. 

I  2915.  Return  of  trarraMt. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  timjB  when  and  place  where  it  :8  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  tberenpoo. 
He  must  deliver  to  the  justice,  with  the  retarn,  eacb  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregmng 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  ot 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  tiiey  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de> 
fendant  personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  as- 
known  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  I  86,  u  «m'd;  L.  1881,  cb.  800,  |  36  (4  Bdia.  47^. 

i  2916.  Motion  to  vaeate  or  ntoAlfr  vmrmnt,  etc. 

A  defendant  whose  property  has  been  attached,  may,  vptio  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiffs  security.  Such  an  application  may  be  founded  npoa 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  i^intiff. 
tending  to  snstam  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjoumtMi, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insnfflcient  to 
authorize  iu 

V8817.  SSITect  of  Ta«atlnflr  vrnrmjat. 
a  eating  the  warrant  of  attachment  does  not  affect  the  joris- 
diction  of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgmttnt 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

i  2918.  Proceedingra  wliere  summons  not  personnllr 
served. 

Where  the  defendant  has  not  appeared,  and  the  sommons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  detcrsiiae 
the  action;  but,  in  an  action  subsequently  bronght,  the  jndgsMBt 
is  only  presumptive  evidence  of  indebtedness,  and  the  defesdaat 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgmpnt  so  rendered,  must  reqoire  the 
constable  to  satisfy  it  out  of  the  property  so  attached*  withoot 
containing  a  direction  to  satisfy  it  out  of  any  other  psopsrty. 

L.  1881,  ch.  800,  i  80  (4  Edm.  474). 
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▲BTIGXJC  FIFTH. 

JReplevin. 

When,  action  for  a  chattel  may  be  bcoozht. 

Plain tur  may  procure  repleTln;  affldam  and  nndertal'tiig. 

EtaQutattlen. 

L4. ;  how  execated.    Berrice  of  aummoaa,  etc. 

EtetorD  of  conetable. 

Defendant  may  except  to  aaretlee;  proceedings  thereon. 

D«feiMlaxit  may  rtdatm  ehattel;  proceedings  tbereoa. 

lustlflcation  of  fturetlee. 

When  and  to  whom  constable  must  dellTer  chattel. 

Penalty  for  wrong  delirery  by  constable. 

Claim  of  title  by  third  person. 

Defendant  may  demand  Judgment  for  retnm. 

Pxocaediags  In  the  actien;  actioa  upon  undertaking. 

Proceedings  when  summons  not  personally  serred. 

When  action  not  affected  by  failure  to  repleyy. 

.  '^^lie-a  a«tIoA  for  a  eltattel  jBU&y  be  brovirl&t. 

Ion  to  recoTer  a  chattel,  with  or  without  damAgw  for  the 
I  taking,  withholding,  or  detention  thereof,  can  be 
before  a  justice  of  the  peace  of  the  county  in  which  the 
8  found,  in  a  cftse,  and  subject  to  the  qualincationa,  s^eci- 
sections  1680,  1600,  1001,  and  1602,  and  subdiylsion 
of  section  2862  of  this  act. 
ted  for  Co.  Ptoc.,  «  DS,  raM.  10.  am*d;  L.  I860,  ch.  131,  f  4. 

[>.    Plaflatlir    mar    proeare    reploTln;    aAAa-rtt    amd 
alclnsr. 

laintiff  may,  at  the  same  tim^  when  the  summons  is  is- 
it  not  afterwards,  require  the  chattel  to  be  replevied,  as 
ed  in  this  article.  For  that  purpose,  be  must  deliver  to 
tice  an  aflldnvit  and  nn  undertaking,  similar,  in  all  re- 
to  the  offidavit  and  undertaking  required  to  be  delivered  to 
r,  as  prescribed  in  sections  1695,  1607,  1600,  and  1712  of 
;  except  that  the  sureties  in  the  undertaking  must  be 
fd  by  the  justice. 
:,  CU.  800,  {3  2.  S  and  4  (?  £dm.  280;  5  id.  184). 

L.  ReQafsltioa. 

receiving  the  affidavit  and  undertaking,  the  justice  must 
•  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
by  him,  requiring  the  copstnble.  to  whom  the  pummons 
'ered,  to  replevy  the  property  described  in  the  affidavit,  on 
re  a  day  specified  In  the  requisition,  which  must  be  at  1  nst 
'8  before  tne  return  day  of  the  summons.  The  affi«lavit  and 
tion  must  be  delivered  to  the  constable,  with  the  summons, 
irt  of  I  4,  am*d. 

12.  M4I  boiw  execated.    Service  of  aammona,  etc 

constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
ts execute  a  requisition,  in  an  action  brought  to  recover 
rtel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
xeeot  that  he  must  serve  the  summons,  affidavit,  and  re- 
on  within  the  time  and  in  the  manner  prescribed,  by  section 
it  th&i  act  for  the  service  of  a  BUtnmons,  warrant  of  at* 
ent,  and  Inventory* 
art  of  i  6. 
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i  8938.  Return  of  eonatable.  ^ 

The  constable  must,  on  or  before  the  return  day  of  the  soar 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  aO 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  maimer  in 
which  the  snmmons,  affidavit,  and  requisition  were  served;  and,  if 
thej  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  hla  name  is 
unknown  to  the  constable;  m  which  case,  the  return  most  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831,  Ob.  800,  part  of  8  5. 

I   2024.  Defendant   ntwiy   except  to   Biiretieei   proooedIn«s 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  mast 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  i  0,  am'd. 

I  2925.  Defendant  ntax  reclalnt  cha.ttel)  pr€»eeedlnga 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  diattd, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

Id.,  §  7. 

§  2926.  Jnstfllcatlon  of  sureties. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  nnme  ns  upon  a  justification  of  bail,  as 
prescribed  in  sections  579,  580.  and  581  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  pnch  allowance,  the  nndertakinf 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 
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^ITIa^^       n.xfttt     to     'nl&om     con«tHblc     uktmt     deliver 

lefendsmt  neitlier  excepts  to  the  plaintiff's  Biircties,  nor 
be  return  of  a  chattel,  witluii  the  time  prescribed  for  that 
>r  it  he  fulls  to  proeiue  tbe  allowanco  oU  his  nuUcrtaiJiiag; 
>l:Untiff,  after  the  defcudaiit  has  excepted  to  his  sureties, 
2\\res  tlie  allowance  of  his  nndcrtakins,  the  constable 
cept  ill  the  case  specidcd  in  the  next  section  but  one,  im- 
y  deliver  the  chattel  to  the  plaintiff.  If  the  plnintilT, 
;  defendant  has  excepted  to  his  sureties,  fails  to  procure 
ranee  of  his  undertaking;  oi-  if  the  defendant,  after  he  has 
.  the  return  of  the  chattel,  procures  the  allowance  of  his 
k.ing«  the  constable  must  immediately  deliver  the  chattel 
lefendant. 
oted  tor  L.   1831,  cb.  300,  part  of  S  7. 

3«  Penalty  for  'rrvo^s  tIellTery  by  oonatabl«» 

nstable  who  delivers  to  either  jparty,  without  the  consent 
other,  a  chattel  replevied  by  him,  excerpt  as  prescrii^ed  in 
it  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
in  the  action,  forfeits  to  the  party  a^j?rieved  the  sum  of 
undred  dollars;  and  is  also  liable  to  him  for  all  damages 
he  sustains  thereby, 

29.  CTlaint  of  title  by  tbtrd  person* 

2  provisions,  regulating  the  proceedings,  where  a  person,  not 
•ty,  claims  property  which  has  been  replevied,  and  the  rights 
ich  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
m,  l>rought  as  prescribed  in  this  article,  substituting  the  con- 
le  for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
r  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
icribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
personally,  or  upon  the  attorney  who  appears  for  him  befort: 
justice;  and  that  the  sum  specified  in  the  undertaking,  given 
the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
ee  hundred  dollars. 
1.,  19.    8m  Ck>.  Proc.,  I  216. 

,  203O.  Defendant  may  demand  Jndsntent  for  retnrn. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
quired  the  return  thereof,  pending  the  action,  as  prescribed  in 
le  forepoing  sections  of  this  article,  he  mny  in  his  answer, 
emand  judgment  for  the  return  thereof,  either  with  or  without 
amages  for  the  taking,  withholding,  or  detention. 
M..  *  11. 

I  2981.  Proeecdtngn   In   the  action)  notion   npon  nnder- 
taklns. 

Section  1373.  section  17.S1.  excluding  subdivision  first  thereof, 
and  sections  1722, 1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substitnting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings !n  nn  notion  In  p  in«*ion»5i  mnrt  to  recover  a  chattel,  and 
to  an  act'.on  fljrnlnst  the  pnreties  in  nn  undertakine  given  therelB: 
except  us  otherwise  specially  prescribed  m  this  chapter. 

Stitwtttfltpfl  for  Id.,  §  10. 
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Where  the  defendant  does  not  appear,  and  the  sammons  hat  not 
been  perBonaliy  aenred  upon  him,  and  a  chattel,  or  part  of  ■ 
chatleji  to  recoTer  which  the  action  is  brought,  has  been  repleTied, 
and  the  proceedinei  thereupon  have  been  duly  taken,  at  pre- 
scribed in  this  article;  the  justice  must  proceed  to  hear  and  <!e- 
terminc  the  action,  with  respect  to  that  chattel  or  part  of  a 
chvttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replcTied;  in  like 
manner  and  with  like  effect  as  it  the  summons  had  been  peno^all/ 
terved. 

L.  nn,  ell.  too,  §  12,  ftm'd. 

9  r9d3.  "Wheit  action  not  aJKeeteA  br  fatlnro  to  replery. 

Where  the  summons  has  been  personally  served  upon  the  dc- 
f^nuant,  or  where  he  appears,  the  justice  mast  proceed  to  hcsr 
and  determine  the  action,  nlthoutrh  the  pinintlff  has  not  reqnirM 
the  chattel  to  be  repleyied,  or  the  constable  has  not  been  able 
to  '  M>le^7  itt 
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;8;  including  counterclaim?,  and  proceedings  ap«  • 
aaft-s/cr  of  title. 

When  Issue  to  be  Joined. 

Plesdlncs. 

Complaint. 

What  causes  of  action  muj  be  joJ''.e<l. 

Answer. 

Demurrer. 

lieneral  rules  of  pleading. 

AccovMt,  or  instxviaeot  tor  payment  of  mon^ 

Coiirt  may  require  Items  to  be  exhibited. 

Immaterial   Ysrlance  to  be  dlsrei^rded. 

▲maadBent  of  pleadings. 

Counterclaims. 

Id.;    whcie  executor  or   trustee   is  a   parcy. 

Conseqncnce  of  neglect  to  plead  counterclaim. 

The  last  section  quallAed. 

Judgment  upon  counterclaln. 

Judgment  wben  accounts  exceed  $409. 

Ansn-er  of  tttle. 

Undertaking  tbereupon. 

In  what  court  new  action  to  be  brought. 

When  action  before  justice  to  be  discontinued. 

Rffect  of  falh  .  >  to  gl^e  nndertaklog. 

When  title  comes  In  question  on  plaint IflTs  otrn  sbowlnf. 

Pleadings  In  new  action.     Undertaking  before  justice,   when  a^ 

plica  ble. 
Answer  of  title  cs  to  one  of  leTeral  causes  of  cctlon. 

•  [A.«i'fl,  1808.}    When  Imne  t*  be  Joined. 

i  place,  and  within  odo  hour  after  the  time,  specified  in  the 
18  for  the  return  thereof;  or,  where  nn  onler  of  arrest  is 
and  executed,  within  twelve  hours  cf tcr  the  defendant  is 

before  the  justice;  or,  whore  no  summons  is  issued,  at 
e  when  the  i)arties  voluntarily  appear  to  join  Issue,  the 
rs  of  the  parties  must  bo  made,  and  issue  must  be  joined, 
both  parties  appear  upon  the  return  of  the  summons,  nn 
ust  be  joined  before  ma  adjournment  is  had,  except  when 
endant  refuses  or  neiorlects  to  plead.  Where  r.n  issue  of 
an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
of  the  peace  in  the  citsr  of  Brooklyn,  or  In  any  of  the 
n  the  countr  of  Kings,  in  which  the  judgment  demanded 
}T  party  in  his  pleadings  elceeds  th«  sum  of  one  hundred 

or,  when  in  an  action  to  recover  a  chattel  or  chattels, 
le  of  which  as  fixed  by  either  party  In  his  pleadings  or  affi- 
cxceeds  one  hundred  dollars,  the  defendant  may,  aftr-* 
inod  and  before  an  adjournment  is  granted  upon  bis  appil* 
npply  to  the  justice  before  irfcom  the  action  is  brought  for 
er  removiBg   the   action   into  the   county   court  of  the 

of  Kings.  Such  an  order  must  be  granted  upon 
fendant     filing    wltli    the    justice    an    undertaking    in 

fixed  by  the  Justice,  not  exceeding,  twice  the  amount 

damages  claimed  or  twice  the  Talve  of  the  chattel 
nil  the  chattels  claimed,  as  stated  ia  the  pleading  or 
ts,  with  one  or  more  sur'^ties,  approved  by  the  justice,  to 
€t  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
judgment,  including  costs,  that  may  be  recovered  against 
the  county  court  in  the  action  so  removed.  From  the  time 
nranting  of  the  order  the  county  court  of  Kings  county  has 
not  of  the  action,  and  the  some  shall  be  tried  and  deter- 
by  said  county  court  as  \*  originally  brought  therein.    The 
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Justice  must  forthwith  deliyer  to  the  clerk  of  the  county  court  aO 
processes,  pleadings  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  as  in  au 
original  action  commenced  in  said  connty  court. 
U  1898,  cb.  S80. 

I  2^5.  PleadlnffM. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plain tlff*s  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plniutift's  demurrer  to  one  or  more  coont^^laims  stated 
in  the  answer. 

Oo.  Proc..  §  64,  sabd.  I. 

S  2936.  [Am*d,  1900.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  acf^unt,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  tlie 
summons,  may  malie  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  aod 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  deliTering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more-  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,  subd.  8;  L.  1906,  cb.  281.    In  effect  Sept  1,  1906. 

I  2937.  Wliat  cansea  of  action  max  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  mor« 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  a«  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

9  2938.  [Am'd,  1900.7     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  materia) 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  dirert 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  in  an 
action  in  which  a  verified  complaint  has  be^n  setredy  hia  anjwer 
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shall  be  iu  Trriting  and  shall  be  verified  as  above  provided  for  the 
Terification  of  the  complaint. 
0».  Proc.,  snbd.  4,  S  64;  L.  1906,  cb.  201.    In  effect  Sept.  1,  1906. 

§  2939.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act,  n  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sutflcieut  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 

? leading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
f  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Cb.  Proc.,  I  64,  ftubd.  6  and  7. 

i  2940.  General  rules  of  pleading. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  ^e  justice  in  his  docket- book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  iu  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  sabd.  2  and  5,  am*d. 

i  S941.  A-ecount,  or  iuMtrnment  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,   aubd.  9. 

S  2t»42«  Court  may  reaulre  ftema  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his*  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time:  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 

Id.,  BUM.   14. 

I  2943.  Immaterial  -rarlance  to  be  dliiresrarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,   anbd.   10. 

I  2944.  Amendnient  of  pleadlngTs. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issne>  or  pleads  over 
npon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adjournmeat  is  seces* 
sary  to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  cos  is  to  the  adrerse  imrty. 
Id.,  rabd.  11. 

1  8946.  ConntereUtlms. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 
Substituted  for  2  B.  S.  234.  {  50  (2  Bdm.  200.  261). 

S  2&46«  Id.  I  wKere  executor  or  tntstee  is  a  paxtx- 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  ths  defeadaot 
cannot  take  judgment  against  the  plaintift,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 

2  R.   S.  284,  H  66  and  56. 

%  2947.  Conaeaveace  of  uearlect  to  plead  eoamterclatat. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  camages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining  an  action  to  recover  the  same,  or  any  part  thereof. 

Id..   S  67. 

i  2948.  Tlie  last  section  Qualllled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex* 
tend  to  either  of  the  following  cases: 

1.  Wbere  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

3.  W^bere  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is   taken  against  the  defendant,  witboat 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  bj 
im. 
Id.,   i  68.   tim*d;  L.   1840.  ch.  317  (2  Edm.   252). 

S  2949.  Judgrment  upon  coanterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  mnst 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  exceiBi 
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or  8o  mnch  thereof  as  is  due  from  the  plaintiff,  .ttulesa  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  uo  part  of  it  is  due  from  the  pJaintifl^ 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand^  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  H  S2.  63,  mod  part  of  |  C8. 

1  2060.  Judgrment  when  accounts  exceed  9^0O. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
aee^uots  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
must  be  rendered  againlit  the  plaintiff,  with  costs. 

2  R.  S.  £34.   (  54. 

f  2951.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Co.   Proc,   I  55. 

f  20B2.  UndertakinflT  therevpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking. 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complamt  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days. after  the  dei)osit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wiu, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issred  to  enforce  a  fin>il  judgment  in  the  action  so  to  be 
brought.  If  tho  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  I  50,  mm'd. 

I  2953.  In  fvliat  court  new  action  to  be  bronarht. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  coiu-t,  or  the  county  court  of 
the  justice's  county,  at  the  T>laintiff's  election;  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  S  06.  ' 
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§  2064.  IVhen  action  before  Justice  to  be  dlscontinned. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under^ 
taking,  the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,  f  57. 

f  2d6S.  Bffect  of  failure  to  arlve  undertakiBgr* 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 
Id.,  i  98. 

$  2066.  Wben  title  come*  in  qaestion  on  plaintilTa  o^rn 
■bovvinff. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintifTs  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismias  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Co.   Proc,   I  59. 

$  20R7.  PleadinflTM  in  new  action.  UndertakingT  before 
Jnntlce,  fvben  applicable. 

In  the  new  action,  to  be  brought  after  ah  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  pven  in  the 
justice\s  court,  continues  to  l>e  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  I  eo. 

I  2968.  AnS'wer  of  title  as  to  one  of  several  causes  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them:  tlip  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2d52  of 
this  act.  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  Justice 
must  cHscontiuue  tlie  action  as  to  those  can<5f»s  of  nctlon  only;  the 
plaintiff  mnv  commence  n  new  action  therefor  in  the  proper 
court;  and  the  origrinal  action  must  proceed  as  to  the  other  caoaes. 
Id.,  part  of  8  62. 

7S4 


d  by  Google 


TITLE  IV. 

seedings  between  the  Joinder  of  iuue  and  the  triaL 

I.  AdJournmeoU. 

e.  Compellinc  tUe  attendaDce  of  a  wltneM. 

ft.  Commission  to  take  tescimooy. 

ARTICL.B:  FIRST. 

Adjournm  hU. 

0.  Adjooromeat  bj   justice. 

0.  Adjournmeut  ou   uppllcatioD  of  plaintiff. 

1.  Adjonrnmeut  on  application  of  dtifeudant. 
S.  Id.;  QiMiertakliiK  tbereapoii. 

•3.  Uuuertakiutf  lo  piocuie  utsctiMrge  of  defendant  from  caatody. 

14.  When   delendunt   to  be  discharged. 

O.  Sulmequrnt  adjoumroents. 

10.  Justice   may   Impose   conditions  npon   adjournment. 

rr.  Adjourunicnt  when  warrant  to  attach  absent  wltneft  Is  isaned. 

18.  Adjournment    not   to   exceed    ninety   days. 

SO.  Adjonmitteiit  by  Jastice. 

iie  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
(vithout  process,  but  at  no  other  time,  the  justice  may,  in 
icretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
not  more  than  eight  days,  unless  the  defendant  has  been 
ed;  in  which  case,  no  such  adjournment  shall  be  made. 
S.  288,  H  07.  es  (2  Edm.  2M). 

60.  Adjoamment  on  application  of  plaintiff. 

the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
without  process,  the  justice  must,  upon  the  application 
&  plaintifif,  adjourn  the  trial  of  the  action,  not  more  than 
dayp,  to  a  time  fixed  by  the  justice.  But  such  nn  ndjourn- 
shall  not  be  f^ranted  unless  the  plaintiff  or  his  attorney,  if 
'ed  by  the  defendant,  makes  oatn  that  the  plaintiff  cannot, 
^ant  of  some  material  testimony  or  witness,  specified  by 
safely  proceed  to  trial, 
part  of  H  00  and  70  (2  Edm.  254,  266). 

•61.  Adlonvnment  on  application  of  defendant. 

the  time  of  the  joinder  of  issue,  the  justice  must,  npon  the 
ration  of  th^  defendant,  adjourn  the  trial  of  the  nction, 
his  complying  with  the  following  requiremi^nts: 
Pbf*  defendant  or  his  attorney  must,  if  requi-o'l  by  the 
if?,  or  hy  the  justice,  make  oath  that  ho  verily  brHeve» 
the  defendant  has  a  good  defence  to  the  action,  and  thnt 
innot  safely  proceed  to  trial,  for  want  of  some  material 
lony  or  witness,  specified  by  him. 

f  required  by  the  plaintiff,  and  the  defendnni  has  not  been 
ted  in  the  action,  an  undertaking  must  b  *  given  to  the 
iflP  in  behalf  of  the  defendant,  as  pre«crii«*»d  in  the  next 
•n.  But  such  an  undertaking  need  not  )>e  piven,  where  the 
I  is  to  recover  a  chattel. 

•h   an   adjournment  in«f»t   >rf»   for   mich   a    reasonable  time, 
by  the  justice,  as  will  onable  the  defendant  to  procure  th« 
Qony  or  witness. 
H  74  and  70. 
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i   2902.   Id. I   undertaklngr   t]iercQ|>on. 

The  undertaking  ijrescribcd  in  ttie  hist  sectiun  most  be  ezecatod 
by  one  or  more  sureties,  nppiuTt'tl  by  th(>  jiutict*;  and  must  be 
to  tbe  effect  that,  if  the  plaintiff  recovers  judgrtueut  in  the  acdoa; 
and  if,  before  the  expiration  of  ten  dnys  after  tlie  plaiattf 
becomes  entitled  to  aa  execution  upon  the  judgmect.  the  de- 
fendant removes,  secretes,  nssiirn?.  or  in  any  way  dtsposes  of 
any  part  of  his  property,  liable  to  lery  nud  sale  by  Tirtae  of  an 
execution*  except  for  the  necessary  support  of  himself  and  hii 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied:  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.  1881,  ch.  300.  I  40  (4  Bdm.  474). 

I  2903.  Vndertaklas;  to  nrociirc  dlsobargre  of  deffemdjtat 
from  custody. 

Where  the  defendant  has  been  arrested,  the  trial  muat  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  ia 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjoamment,  mait 
continue,  during  the  time  of  adjournment,  in  the  custody  ot 
the  constable;  unless  he  gives  an  undertaking  to  the  plainti^ 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  If  ta 
execution  is  issued  thereupon  against  the  person  of  the  defendant 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found:  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  Mich  an  vader- 
taking  is  given,  the  defendant  must  be  discharged  from  custody. 

8  R.  S.  289.  340.  part  of  81  71,  77  and  76  (2  Edm.  2BB). 

i  2964.  MThen  defendamt  to  be  dlsel&Arired. 

If  the  trial  of  an  action,  in  which  tbe  defendant  has  beea 
arrested,  is  adjourned  wiUi  the  coinsent  of  both  parties,  or  npoo 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

M..  I  72. 
^     i  2905.  SabseQuent  adj our nm eats. 

The  justice  must,  upon  the  application  of  the  defradaot, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defends nt*«  giving  aecurity,  if  reQubed.  u 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtais 
the  testimony  or  witness.  But  if  the  defendant  has  f^'^^  ^ 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  ^ven.  unloss  it  is  required  by  the  justice,  or  by  the  ««•• 
ties  in  the  former  undertaking. 

Id.,  f  TO. 

§  2908.  Justice  aaay  impose  ooadttioiui  vpon  adyMn- 
■tent. 

Upon  granting  the  defendant's  application  for  an  aajournment 
where  the  trial  has  been  once  adjourned,  or  where  the  plalatiff 
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leiident  of  the  oonstj,  the  jostiee  may,  in  his  discretion, 
i  plaintiff*8  application,  direct  that  any  witness  on  the 

the  plaintiif,  who  ia  in  attendance,  be  then  examined 
ith  before  the  justice.  Thereupon  the  testimony  of  the 
mnst  be  reduced  to  writing,  certified  hr  the  justice,  and 

by  him:  to  be  read  upon  the  trial,  with  the  same  efifeot, 
iect  to  the  same  objections,  as  if  it  was  then  given  or  \V7 
Fitness. 

288.  240,  f  70. 

Adjovntment  -when  -wmrrtLi^x  to  attaeb  a^bment  if^^t^^ 
l«amed. 

,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com' 
attendance  of  a  witness,  who  has  failed  to  appear  in 
e  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad« 
e  trial,  for  such  a  time  aa  he  deems  necessary  for  the 
f  the  warrant,  not  exceeding  fiTe  days. 

>  AdJoarameMt  a4»t  to  exeoed  alaetj'  days. 

ial  of  an  action  shall  not  be  adjourned  to  a  time  be/  od 
ays  from  the  joinder  of  issue,  without  the  consent  of  both 
exoept  in  one  of  the  following  eases: 
tere  a  Tenire  has  been  duly  issued,  but  a  jury  has  not 
KTured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
ion  one  or  more  talesmen,  the  trial  may  be  adjourned, 
e  than  two  days  beyond  the  ninety-  days,  in  order  to 
he  jury  to  be  procured. 

lere  a  jury  has  not  been  able  to  agree  upon  a  Teidict, 
Uscharged,  the  trial  may  be  adjourned  a  sufficient  time 
the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
id  in  title  fifth  of  this  chapter. 

ere  a  warrant  of  attachment  has  been  issued  to  compel 
pdance  of  a  witness,  as  prescribed  in  the  last  section,  or 
nt  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
n  title  fifth  of  this  chapter,  an  adjournment  made  there- 
\  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety; 

.  B,  288.  2M.  f  78. 
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ARTICLES  SBCOHD. 

Compelling  the  attendance  of  a  untne8$m 

Sttc.  2909.  Wben  justice  may  iMue  subpoent. 

2970.  Subpoena;   bow  served. 

2971.  Warrant  of  attachn^ent  against  defaultinff  witntii* 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;  wben  witness  Is  In  adjoining  countr. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   bow   imposed. 

2976.  Minute   of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collected;    how  applied. 

2979.  Defaulting  witness   liable   for  damages. 

8  29G0.  VI' ben  justice  may  Isaae  aubpoeiuu 

A  justice  of  the  peace  may  issue  a  Mbpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  nim  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a.  witness 
before  another  justice,  unless  the  person  applying  therefor  proTea, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  Is  j 
actually  pending  before  the  other  justice. 

2  R.  8.  239,  240,  »  80  and  81.    See  |  8185,  post. 

I 

f  2870.  Subpoenal  bofv  serT-ed.  I 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to  | 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day*s  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated.         ! 

Id.,   (  82. 

I  2971.  -Warrant  of  attaclimeut  aaralnat  defanltlnv  wit- 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
ns  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose  i 

behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  octh  I 

that  the  testimony  of  the  witness  is  material;  the  justice  mast  j 

issue  a  warrant  of  attachment,  directed  generally  to  any  con-  ' 

stable  of  the  county,  for  the  purpose  of  compelling  the  attendance  I 

of  the  witness. 

Id..  S  83,  am'd;  L.  1834,  ch.  236. 

I  8D72.  Id.  I  hovr  execnted;  fees  tberenpon. 

Such  a  warrant  of  attachment  must  be  executed  in  th»same 
manner  as  an  order  of  arrest.    The  fees  of  the  justice  and  ci>n-  j 

stable  for   issuing  and  serving   it,   must  be  paid  by  the  person  i 

against  whom  it  is  issued,  unless  he  shows  a  reasonable  eiiciisc.  i 

to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  roust  pay  H^aUf  W<J» 
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eoTen  oosto,  the  amovnt  thereof  mnat  be  allowed  to  him 

of  his  costa. 

289.  240,  S  84. 

!•  lu.;  wbem  witDe««  la  In  adJolniniT  eomntr* 

e  the  delinquent  witness  is  within  an  adjoining  county, 
stable,  to  whom  the  warrant  of  attachment  is  directed, 
'est  the  witness  in  that  county,  and  bring  him  before  the 
The  constable,  while  he  is  within  the  adjoining  county 
purpose,  has  all  the  powers  of  a  constable  of  that  county, 
sptci  to  the  warrant  so  issued  to  him. 

I.  Fine  for  refnnlnir  to  attend,  or  to  testify. 

son,  duly  subpoenaed  hs  a  witness,  who,  without  a  reason 
L'use,  proved  by  his  oath  or  the  oath  of  another  persoia. 
attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
justice  before  whom  the  action  is  pending,  for  each  non- 
nce  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
[lan  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
upon  him,  as  a  fine  therefor. 

239,  240,  S  8^.  ftm'd. 

H  Id.f  ho'vr  Imposed. 

Ine  may  be  summarily  imposed  by  the  justice,  upon  the 
ion  of  the  party  in  whose  behalf  the  witness  was  sub- 
l,  at  any  time  during  the  trial,  when  the  defaulting  wit- 
present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
I  during  the  trial,  the  justice,  at  any  time  within  five  da^s 
idgment  is  rendered,  must,  upon  the  application  of  the 
ssue  a  warrant,  directed  generally  to  any  constable  of  the 
commanding  him  to  arrest  the  defaulting  witness,  and  to 
im  before  the  justice,  at  a  time  and  place  therein  specified, 
e  to  be  not  more  than  twelve  days  after  issuing  the  war- 
show  cause  why  a  fine  should  not  be  imposed  upon  him. 
86. 

B.  MInmte  off  conviction. 

justice  imposing  the  fine  must  enter  in  his  docket-book  a 
of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
S  and  of  the  costs.  The  minute  is  deemed  a  judgment 
the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
I  to  be  paid,  by  section  2875  of  this  act. 
B7,  mm'd. 

r.  ESzcemtion  tlierenpon. 

'  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
justice,  he  must  issue  an  execution,  directed  generally  to 
stable  of  the  county,  commanding  the  constable  to  collect 
1  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
t,  within  the  county,  and,  for  want  thereof,  to  take  him. 
iTey  him  to  the  jail  of  the  county,  there  to  remain  until 
I  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
eing  committed  to  jail,  the  keeper  thereof  must  keep  him 
>  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
1  in  the  execution. 
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I  S078.  HoAey  ooUe«teA|  li^w  applied* 

The  money  collected  by  Tirtue  of  the  execution  must  be  foitk- 
with  paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pa^  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  thu 
act,  for  the  use  of  the  poor. 

a  B.  8.  289.  340.  f  80. 

I  2979.  Defonltlnff  wttneas  liable  for  damages. 

A  person,  subpoenaed  as  prescribed  in  this  article,   who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refosaL 
Id.,   f  00.  «m'd. 
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ARTICL.E:  THIRD.* 

Oommiision  to  take  testimony^ 

Oomminlon  to  examine  witness  npon  Intenogaftorleft. 

Id.;  orally. 

When  and  how  granted. 

Adjournment. 

Execution  and  letum  of  commission. 

Receipt  thereof  bjr  lostlce. 

When  deposltlen  evfdene*. 

Powers   of    commissioners. 

K  CommiMsion    to     examine    fvitne««    mpoa    inters 

•ies. 

k  the  defendant  has  neglected  to  appear  upon  the  return 

nmona,  or  has  failed  to  answer  the  complaint,  or  where 

of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
,  upon  the  application  of  either  party,  that  a  witness,  not 
be  county  wLere  the  action  is  pending,  or  an  adioining 
is  material  in  the  prosecution  or  defence  of  the  action, 
ice  may  award  a  commission  to  one  or  more  competent 

authorising  them,  or  either  of  them,  to  examine  the 

under  oath,  upon  interrogatories  to  be  settled  by  the 
or  by  the  written  agreement  of  the  parties,  and  inaorsed 

annexed  to  the  commission;  to  take  and  certify  the  de- 
of  the  witness;  and  to  return  the  same  by  mail,  addressed 
ustice. 

ch.  248,  S  2.  am*d;  L.  1847.  efa.  8»  (4  Cdm.  640). 

•  Id.  I  of«11t« 

th  parties  expressly  consent,  a  commission,  granted  as 
ed  in  this  article,  may  issue  without  written  interroga- 
ind  the  deaosition  may  be  taken  upon  oral  questions.  In 
to,  section  900  of  this  act  applies  to  the  execution  of  the 
jion ;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Df  the  time  or  place  of  the  examination  of  a  witness,  by 
:heveof,  need  not  be  given. 

;  Wben  and  bow  grranted. 

ommission  may  be  granted  by  the  justice  without  notice, 
le  application  of  the  plaintiff,  made  at  the  return  of  the 
IS,  or  upon  the  application  of  either  party,  made  at  the 
the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
le  ioinder  of  issue,  upon  the  aopllcation  of  oHhoT  party, 
anied  with  proof,  by  aflSdavit,  that  six  days'  written  notice 
ipplicatlon  nas  been  served  upon  the  adverse  party,  either 
lly,  or  by  service  upon  the  attorney,  who  appeared  for 
fore  the  justice. 
I.  eh.  243.  I  8. 

t.  Adjommment. 

•e  a  commission  is  granted  upon  the  application  of  the 
f,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
'  be  necessary  to  procure  the  commission  to  be  executed 

Article  !b  made  applicable  to  District  Courts  tn  New  York  city,  by 
itlon  Act  of  1882.   eb.  410,  9  1868. 
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and  it'tui U;   uut  exceediiii;   iht'  Icnfrth  uf   time  for  which  the 

trial  luigbt  be  uajuuruea  ui^uu  tiie  uppiicatiou  of  the  defendtnt 

L.    1841.  cb.  i;;8,  11   1   (4  Bdm.  548). 

I  2984.  ESxceatlon  and  return  of  coinnil««iOB. 

The  cuuiuiissiou  luiibt  be  exci-uted  and  returned,  aa  prescribed 
in  bcctiou  UOl  uf  thi8  act;  and  a  copy  of  that  section  most  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1838,  cb.  243,  §  4  (4  Bdm.  641). 

S  28SS.  Receipt  thereof  by  Jnstlee. 

The  justice,  to  whom  the  oackage  containing  the  commiasioii  if 
transmitted  by  mail,  must  'ree^iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  psrtj 
is  entitled  to  inspect  it  on  file. 

i  2966.  'When  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

i  9987*  Po-vrers   of  commissioners. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  hare 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  is  ao 
action  pending  before  nim. 

L.   1841.  eh.  188.  f  2  (4  Bdm.  frlCi. 

'  T92 


d  by  Google 


5  TRIAL.  If  2986-90 

TITLE  T. 

Trial  and  its  incidents, 

S.  Effect  of  fallnre  of  defendant  to  appear. 

19.  When  juBtloe  to  try  l8»ae  of  fact. 

i).  When  jury  trial  may  be  demanded. 

>1.  Drawing  Jarors. 

»£.  Id. ;   in  action  between  two  towns,  etc. 

•3.  Venire;   aery  Ice  and  return  thereof. 

•4.  Ballots;  bovr  prepared. 

*5.  Drawing  jurorti. 

>f«.  Jurora  in  default. 

7.  New  Tenlre,  etc. 

'8.  Juror's  oath. 

•9.  Jury  to  hear  proofs. 

•0,  Witness**  oQtb. 

1.  Witnofs  refiislnq:  to  bo  sworn,  etc.     Warrant  thereupon. 

2.  Contents  of  warrant;  imprisonment  of  recusant  witness. 
•.3.  Ailjoiirnment  thereuixm. 

>4.  "Ex  parte  affldaTlt :  when  evidence. 

»5.  Coni|iotency  of  witness;   how  determined. 

•6.  Constable  to  keep  jury;  his  oath. 

•7.  R>mdirion  of  venlict ;  plaintiff  nt^l  not  be  called. 

•S.  Jury   wlieu   tii  Ik'  dls^'har^Hl :   now  venire. 

•9.  Fine  to  be  imposed  on  defaulting  Juror. 

88.  rAni*c1,  lOOG.]  Bffeot  of  failure  of  defendant  li* 
r. 

re  the  defendant  mnkes  default  in  nppeariD>?  or  pleadmir. 
he  return  of  a  summons,  which  has  been  duly  served  as 
bed  in  this  chapter,  the  justice  muHt  hear  the  allegations 
oofs  of  the  plaintiff,  and  render  judgment  according  to 
d  equity,  as  the  very  right  of  the  case  appears,  except  in 
ion  commenced  by  the  service  of  a  summons  and  verified 
int  as  provided  by  section  tw<»uty-nine  hundred  and  thirty- 
this  code,  in  which  case  judgment  may  be  entered  as 
d  bj-  se<'tion  twenty-eight  hundred  and  ninety-one  of  this 

».  242.    f  92    (2  Edm.   2.'>9)^:   T..    1900.   r-h.  201.     In  effect  Sept.   1, 

30.  'Wben  Jnntlee  to  try  Issue  of  faet. 

re  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
a  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
ions  and  proofs  of  the  parties  and  render  judgment  as 
t>ed  in  the  last  section. 

91. 

lO.  rAm*d,  1897,  lOOB.]  llVben  Jurr  trial  mar  be  de- 
>d. 

he  time  when  an  issue  of  fact  is  joined  either  party  may 
1  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
lereupon  pay  to  the  jostice  the  statutory  fees  for  the  at- 
7e  of  each  person  to  be  sammoned  and  for  the  jurors  to 
ipon  the  trial,  and  also  the  fees  to  which  the  constable  is 
I  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
*  deposited  shall  be  delivered  by  the  Justice  to  the  cci; 
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stable  serving?  the  venire,  aud  by  him  shall  be  paid  out  a»  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justioe 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  l>eeu  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certiU'^d  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  abaU  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  mime  fihall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  aaid  lint 
so  delivered.  Any  town  clerk  who  ahall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  bo  sued  for  aud  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,  I  93.  am*cl:  L.  1997.  ch.  140.  AmM  by  L.  19M,  rh.  6S.fS.8ec 
note  82  of  noto.s  of  Boartl  of  Statutory  CunsoIIdatlon  at  end  of  aiit. 

f  2901.   {Am'dy   1900.]      Dra^-inv  Jvroni. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containini?  the  names  of  the  persons  who  are  returned  as  Jurois 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  lait 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjoura- 
mentt  which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  thoee  prescribed 
in  section  twenty-nine  hundred  aud  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  Im)x  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  suflJcient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  inH'vssRTjr  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  seclion  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  li.st  of  jurors  !s  delivered  to  him  by  said 
town   clerk. 

Am*d  by  L.  1909,  rh.  6S.  I  3.  See  note  83  of  notes  of  Boarfl  of  9tat- 
titory  Conioll<fation  at  md  of  code. 

1  2098.  ia.|  1»  «etlo»  betweea  two  t«wma>  •im. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  mnst  direct  the  constable  to  notify 
twelve  men  of  the  countv.  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  la.st  section,  and  who  are  not  interested  in  tke 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.   S.   242.    f   96. 
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.  Deltvery,  eaceevtion  «nd  return  of  ▼enlre.  [ 

stice  must  insert  the  names  of  the  jurors  so  drawn,  in 

and  deliver  or  cause  it  to  be  delivered  to  a  constable 
lanty  disinterested  between  the  parties.     The  constable 

least  three  days  before  the  day  therein  stated,  notify 
the  persons  whose  names  have  been  therein  inserted, 
ig  it  or  stating  the  substance  thereof  to  the  person  so 
But  the  service  shall  not  be  aflfected  by  the  constable's 
ifter  diligent  search,  to  find  any  of  the  persons  eo 
The  constable  must  make  his  return   upon  the  venire, 

that  he  has  so  personally  served  it  upon  each  of  the 
tiose  names  are  therein  inserted,  or  if  any  were  not 
tating  the  reason  for  such  omission.  Any  constable 
I   false  return   upon  such   venire  is  guilty   of  a  misde- 

Any  person  so  served  and  not  attending  at  the  time 
I  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
e  justice  may  impose  forthwith  by  an  entry  in  his 
»f  the  imposition  of  such  fine,  to  be  collected  by  execu- 
d  by  the  justice  as  upon  a  judgment,  with  costs  of  the 

which  fine  shall  be  paid  over  to  the  use-  of  the  poor 
mnty  by  the  justice,  but  upon  the  presentation  of  a 
e  and  sufficient  excuse  by  or  on  behalf  of  the  person 
the  justice  may,  at  any  time,  remit  such  fine,  or  any 

JOf. 

12,  If  07.  98:  L.  1847.  ch.  470,  |  8  (Bdm.   581). 

Ballota;  lio-w  prepared.. 

B  purpose  of  procuring  a  jury  to  try  the  action,  the 
ust  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  may  be,  in  appearance,  by  writing  the  name  of  each 
turned,  who  attends^  upon  a  separate  piece  of  paper, 
table,  in  the  presence  of  the  justice,  must  roll  up  or 
ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
»mble  the  others,  and  so  that  the  name  is  not  visible, 
its   must  be  deposited  in   a   box,   or  other  convenient 
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i  299S.  Dvawinv  Jnrora. 

The  justice  must  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  person,  \vnose  name  is  drawn,  is  cballenKed 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on.  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors-,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Id.,  i  100. 

1  S896.  Jurors  In  defttult. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaultiuii  juroni, 
and  shall  place  the  same  in  the  hands  of  the  officer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  su^'h 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  niufeit 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  additiitu 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  X<» 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
ipcurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

i  &09T.  [Am*a,  1882.]     Wew  t'eatre,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  fr<»m 
those  returned  as  prescribed  m  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  reiiuire  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  tne  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  tbe 
manner  requinnl  by  the  foregoing  sections,  which  shall  be  sum- 
moneti  in  like  manner  as  the  first  jrny,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinl>efore  (wntained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  appUcation  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1802.   ch.   507. 

f  2»98.  Juror's  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and  ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give.  According  to  the 
evidence. 

2  R.  S.  242,  f  103.  ^  , 
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I  288Q«  Jlwtmw  tP  h^mr  9VOOft. 

After  the  jurors  buve  bieii  duly  sworn,  they  must  sit  together, 
ind  bear  the  nllegatiuns  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,   I   104. 

i  aOQO.  witness's  0«tli. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  afflrmed,  to  the  effect  that  the 
evidence  which  ne  shdll  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  notning  but  the  truth. 

Id.,  i  loa. 

I  3001.  Witness  vefuaincr  to  be  aworn,  etc*  Warrant 
therevj^OA. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  aMrmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  dul^  subpoeuaed 
to  produce,  as  prescribed  in  section  2009  of  this  act,  or  duly 
reqaired  to  produce  by  an  order,  made  as  prescribed  in  section 
86i  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant; 
eommit  the  witness  to  the  jail  of  the  county* 

Id.,  I  270.  an3*d. 

f  SOOft.  Con teUte  «lf  tvarrantf  Imprlaonment  of  recnaant 
fritaeSa* 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  It  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  s])ecified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  ease  may  be;  ot  la  otherwise  discharged  according  to  law. 

t  R.    B.,   I  SfiO. 

f  80O3,  AfUonrattieiit  tliereapon« 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  ia  discharged  accord- 
ing to  law. 

Id.,  I  281* 

I  8004t  Ex  parte  aflldaTity  wliea  evidence. 

An  ex  parte  affldaYit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
It  is  Bpeeially  allowed  by  law. 

8  B.  8.  242,  i  105. 

rar 


d  by  Google 


If  3005-09  JUSTICES'  CX>URTS.  c  19, 1 5 

I  3005.  Competency   of  Trttness;  Motr   detennlned. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  te»« 
timony  shall  be  received  from  either  party  as  to  his  competency. 

Id.,   f  107. 

S  3006.  Constable  to  keep  Jaryi  hU  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  keiU 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and.  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath:  '*  lou  swear  in  the  presence  of  Almighty  God,  that  you 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me: 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourw^lf.  orally  or  otherwise,  unless  by  my  order,  or  to  apk 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

1(1.,   f   109. 

9  .3O07.  Rendition  of  verdict  |  plaintiff  need  not  b« 
called. 

When  the  Jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
book.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict:  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,   f   110. 

1  300.S.  Jnry  when  to  he   dlnchararedf  new  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  uiK)n  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  U.   S.   242,    I   111. 

f  3009.  Fine  to  he  Imponed   on  defanltlnv  Jnror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use,  as  ia  prescribed  in  article 
second  of.  title  fourth  of  this  chapter,  with  respect  to  a^  person 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,  I  112.  unM;   L.  1873,  ch.   140   (P  Edm.  590). 
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TITLE  VI. 

Judgment ;  and  docketing  the  samek 

See.  3010.  Judgment  by  confeMion. 

3U11.  Id.;   mode  of  confeasliiff  Jadgment. 
3U12.  Id.:  when  void. 
3i'13.  Judgment  of  nonsuit. 
8014.  Judgment  upon  verdict,  etc. 
aul5.  When  Judgment  to  be  rendered. 

3016.  Remittlne  part  of  Terdiot.  etp 

3017.  TmoBcript  of  judgment:  docketing  the  wnDm^ 

3018.  Id.;   wben  execuiiun   may  ibttuu  ttgainat  peraoo. 

3019.  Id.;  in  action  for  a  chattel. 

3020.  Judgment  against  Joint  debtors. 

9021.  I  docketing  the  same;  action  therenpon. 

3022    Docketing  Judgment   in   another   county. 

3023.  Justice  may  give  tranacript,  after  expiration  of  hUi  tank 

I  3010.  Jttdvment  by  confession. 

A  justice  of  the  peace  may  enter  a  judgrment  upon  the  con- 
fesKion  of  the  defeudant.  in  any  case,  where  the  amount  con- 
fessed does  not  exceed  the  sum  of  five  hundred  doUara,  withi 
such  a  stay  of  execution,  if  any,  aB  is  agreed  upon  by  the  partiee 
to  the  judgment. 

%  K.  B.  242.  i  113.     See  U  2864,  8224. 

{  soil.  Id. I  mode  of  confesslnfir  Jndarment. 

A  judgment  upon  confession  shall  not  be  rendered  anl^Ma  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

ri.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
rloHars,  the  confession  must  be  accompanied  with  the  affidavit 
r>f  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  hnnostly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  orer  and  above  all  just  demands  which  the  de- 
fendant has  against  the  plaintiff:  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id..  I  114. 

i  3012.  Id.  I  when  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  In  the 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  9  ll<^- 

I  3013.  Judgment  of  nonsuit* 

.Tudgment  of  nonsuit,  with  costs,  must  he  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2,  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
has  lHH>n  adjourned. 

:{.  If  he  is  nonsuited  upon  the  trial. 
2d.,  f  119. 
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s  8014.  Judflrment  upon  v#r4i«tt  •te. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jurwt  is  rendered  in  favor  of  either  party,  the  joatice 
must  render  judgment  against  the  adverse  party  in  con  form  i  j 
thereto,  with  costs,  except  as  is  otherwise  Bpe<ilaUf  prescribed 
by  law. 
SabttltQted  for  2  B.  8.  242.  ff  120  and  121. 

I  801S.  Whem  JadsTment  to  be  veadered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  Is  re  if 
dered:  or  where,  at  the  ciose  of  the  trial,  the  defendant  is  iu 
custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  dnclcet-1  oolc.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-boolc.  within  four  days  after 
the  cause  has  been  finally  submitted  to  nlm. 
Id.,  i  124: 

i  8010.  Romlttlnir  part  of  -revdlct,  oto* 

Where  a  verdict,  nr  tlio  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
tai^e  judgment  for  the  residue. 
Id.,  f  12B. 

9  8017.  [Am'd,  1804.]  Transcript  of  Jvdvmeati  dookotlac 
the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  In  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
oayment  of  tlie  fee  therefor,  if  within  six  years  after  the  render^ 
ing  thereof.  Indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docliot  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  thst  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  Is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

CJo.  Proc.,  part  of  (  68;  L.  1894,  ch.  807.    •••  •  W* 

f  8018.  Id.t  'vrbeu  execatfoa  nay  ts«ae  asratast  pcmoa.  *^* 

If  the  action,  in  which  the  judgment  Is  rendered,  is  one  of  fh" 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  granted,  and  w?»* 
executed,  in  a  case  specified  in  subdivision  third  of  that  section. 
and,  in  either  case,  if  the  defendant  is  n  male  person,  the  justice 
mupt  insert,  in  each  transorint  riven  bv  him.  as  prescribed  in 
the  last  section,  the  words,  **  defendant  liable  to  execution  against 
his  person*';  and  a  like  note  must  also  he  made  in  the  docket 
pf  tne  judgment,  made  by  the  county  clerk. 
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I  M1B«  M.t  ia  »«U«m  for  a  ebattel. 

A  justice  ef  the  peace,  who  renders  judgment  for  a  chattel^ 
irhkh  has  been  dehrerea  to  the  unsuecessiul  party,  or  {or  the 
value  thereof,  in  ease  a  return  thereof  cannot  be  had,  must, 
where  the  yalae  exceeds  twenty-five  dollare,  npoQ  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  lo  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  find  payment  of  tne  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
doeket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgmentt 
as  stated  in  the  transcript  of  the  justice.  Theneeforth  tne  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;,  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  aoao.  Judgment  agralnst  Joint  debtors* 

I     Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  sununons  is  served  upon  one  or 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
I  it  must  be  entered  against  all.  in  the  mode  prescribed  in  section 
1932  of  this  act.    Sections  1033,  1834,  and  1^  of  this  act  apply 
to  such  a  judgment,  'and  to  each  execution  issued   thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1984 
of  this  act. 
Sttbstltated  for  2  R.  8..  H   122  and  128. 
I  8021.  DoelcetlnsT  the  samei  actloa  thereapoa. 
The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d^^signate,  in  the  trans- 
cript,  each  defendant  who  was  not  summoned.    Thereupon  the 
clerk,  who  dockets  ,the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.    An  action,  upon 
a  judgment  so  docketed,  c&u  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
lite  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.    An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act,  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  80S2.  Doelcetlasr  Jadvmeat  ia  aaother  ooaaty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
famish  to  any  person  applying  therefor,  and  paying  the  fees 
allov^ed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
jndsrxnent,  attested  by  his  signature.  A  county  clerk,  to  whom 
sa^  a  transcript  is  presented,  must,  upon  payment  of  the  iees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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.judgment  was  docketed  by  the  first  county  clerk.  The  Jod^ment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtue  thereof,  in  the  county  where  it  wan  so  dock- 
eted, as  if  it  was  rendered  b^  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  nling  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  neceflsaiy. 
it  must  be  made  to  the  county  court  of  the  county  where  tl&e 
judgment  was  rendered. 
Co.  Pioc.,  I  68.  and  B.  8.,  part  of  i  2M. 

I  3023.  Juatloe  may  dre  tnMui«ripty  after  ezpUmtt»«  of 
kla  term. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
In  either  of  the  foregoing  sections  of  this  title. 
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TITLE  Vn. 

Executions. 
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i  S024.  'Wben  Justice  may  laai&e  eacecutton. 

At  any  time  within  five  years  after  entry  of  a  jodgrment,  the 
JQstice  of  the  peace,  who  rendered  it,  bein^^  in  ofiBce,  may  iBsue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
clerk's  oflSce. 

Co.  Proe..  1 64,  snbdB.  U  and  18. 

i  80ttS.  Gemerml  reauisites  of  eaceeutlon. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
faTor,  and  against  whom,  the  time  when,  and  the  nam«  of  the 
justice  by  whom,  the  judgmenit  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 

R.  a.,  part  of  1 181. 

I  809Mf.  Baceevtlon  «pon  ludgriiieiit  for  money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  smn  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by^  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  in 
either  of  ^e  actions  specified  in  subdivision  first  or  second  of 
section  2896  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  specified  in  subdivision  third 'of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient persona]  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  State,  the  justice   must  indorse  upon  the  execation  a 
reference  to  the  statute,  as  prescribed  in  section  1807  of  tlui 
act,  with  respect  to  a  copy  of  the  summons. 
B.  8.,  I  ISl,  am'd;  L.  1881.  cb.  800. 

i  8027.  Renewal  of  execnttoa. 

After  the  return,  wholly  or  parity  tinsatlsfied,  of  an  exeentioo, 
issued  by  a  justice  of  the  peace,  be  may,  from  time  to  tinM\ 
within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  ESach  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  ci 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,   i§  146  and  14T. 

§  8028.  Property  exesipt  from  exeoutiom* 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  i» 
exempt  from  Ie?y  and  sale,  by  virtue  of  an  execution  issued  oat 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1890,  1891,  1892, 
1^93,  and  1394  of  this  act,  and  the  other  special  provisions  of 
law,  relating  to  such  an  exemption. 

Id.,   f  169.   am'd. 

I  8029.  Indorsement  of  levri  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  fay 

I  virtue  of  an  execution,  must  indorse  upon  the  execution  the  tiaie 

I  of  levying  upon  it.    He  must  immediately  post  conspicuously,  in 

'  at  least  three  public  places  of  the  city  or  town,  in  which  tbe 

I  property  was  taken,  written  or  printed  notices,  signed  by  him, 

describing   the  property,    and    specifying  the   place,   within  the 

same  city  or  town,  where,  and  the  time,  not  less  than  six  dayi 

after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  §  148.  am'd. 

I  808O.  MoAe  of  levy  and  anlo. 

The  provisions  of  sections  1884,  1885,  1386,  1887,  1405,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aoply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
I  of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  8031.  Retttrn  of  exectttloii. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  ne  has  collected:  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.    S.,  part  of  I   149. 

I  9032.  Bxecntlon  aaafnst  the  person i  Imprisonment  •i 
Jndvment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  tbf . 
oonstable  must,  if  the  ^secnUon  rc-quu'es  it,  arrest  the  jadgment 
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debtor,  aad  gobtot  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
ill  ail  retipeeta  aa  il  the  execution  was  istiued  out  of  the  supreme 
court,  vutil  the  judgment  and  the  fees  of  the  coustable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  juqgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
B.  B.,  part  Of  If  IBl  and  148. 

i  34KI8.  [Am'd,  1888.]  Whiten  Judgment  debtor  to  be  dla* 
cbarved. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  oti 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  eitiier  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id..  S  159,  am'd.    Albany  CHty  Court,  L.  18S4.  ch.  12S;  L.  1888,  ch.  28. 

I  8084.  Affldavltf  diaeharve. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  statibg  the  facts  whieh  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit the  sheriff  or  Jailer  must  forthwith  discharge  the  prisoner 
from  bis  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  elerk  of  the  county,  who  must  tile  it  in  his  office,  without  fee. 

Id..  II  168  and  164. 

i  a(KU(.  Penalty  for  not  dlaobargrlnv. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  durittg  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id..  I  166. 

I  8030.  AflldaTit  a  defence  to  aetion  for  eaoapo. 

The  receipt  of  such  nn  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id..   I  166. 

I  8087.  Diacbargre  not  to  affect  Jndgrment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
•cribecl  in  the  last  four  sections,  the  judgment  remains  valid  as 
againat  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  I  ifff. 

f  8088.  Bxeontlon  npon  Jadvment  in  action  for  a  obattel. 

la  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered   to  the   prevailing   party,   an  execution,  for  the 
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deliTery  of  the  possession  thereof  to  him,  as  well  as  for  any 
dainuges  recovered  by  him,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  os  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county ; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  bo  in  the  form  prescribed 
m  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
SubBtitute  for  L.  1866.  part  of  ch.  131. 

§  8089.  Action  avAlnst  constable  for  not  retnrnlns  exe- 
cntlon. 

If  a  constable  fails  to  return  an  execution  within  five  days 
after  the  return  day  thereof ^  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amouut 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.  8.P  I  169. 

I  8040.  Constable  not  to  not  nnder  execntlom  after  re- 
turn day, 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id..  S  161. 

8  3041.  Action  against  constable  for  money  ooUeeted. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id..    1   168. 

d  8042.  DntT  of  constable  wbose  term  of  ofllee  bas  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
oopd  thereupon  in  the  same  manner,  as  if  his  term  of  oflSce  had 
not  expired:  and  he  and  his  snrptiea  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
therenndor,  or  for  dnmacros  snstained  by  reason  of  any  act 
ilone  by  the  constable,  tnnchin?  t^o  rxecution.  In  the  same  manner, 
and  to  the  same  extent,  as  if  bis  term  of  office  had  not  expired. 

Id..  IS  286  «nd  286.    See  L.  1872.  ch,  788  (9  Edm.  481). 
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I  8048.  Bxeeutlon  upon  Judgment  doeketeA  "Wltlft  eomtty 
elerlc. 

Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  patisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are  not  appiicabk 
thereto. 
0^  Proc.,  I  64,  sabd.  18.    See  §(  S017  and  1307,  ante. 
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TITLE  VIII. 

▲rttcto  U  ApiMila  gtovrtUf . 

i.  ^Mpvui  wueit  a  now  trUl  la  wt  bad  la  tlia  ainalltto  M«^ 
t.  Appeal  for  «  new  trial  to  the  appellate  ^owC 

ABTici«q  piasT* 

AppeaU  gtneraUy. 

8««.  8(M4.  Jiittice*B  indgment  reviewed  by  appeal. 

8U40.  Who  oMj  api>eiil;  to  wliat  oourt  appeal  to  bt  takas. 

3046.  Appeal;   wheo  and  now  taken. 

3047.  SerTlce  of  notice  upon  juatice:  payment  of  coata  aod  ftt* 

3048.  Serrice  of  ootlce  upon  reepondeiit. 

3049.  Amendment;  when  allowed. 
8060.  Undertaking  to  stay  execution  upon  Judgmam. 
SOfil.  Proceedlnga;   how  atayed. 
8062.  Id. ;  when  Juatice  la  dead,  etc. 
3053.  Return. 

80&4.  Id.;  when  Juatice  baa  gone  out  of  ofllce. 
8056.  Further  return;  how  compelled. 
8056.  Id.;    when  Juatice  la  dead,   etc. 
3067.  Prooeedlnga  when  error  In  fact  la  alleged. 

8058.  Reatltutlon  upon  rereraal. 

8059.  Setting  off  costa  and  recoTery. 
8000.  Certain  auma  may  he  included  in  diabnraementa. 
3001.  Judgment-roll. 

I  8044,  Jvatiee'a  Judsuent  reirle'vred  by  aippeal. 

The  only  mode  of  reyiewing  a  judgment,  rendered  by  a  instioe  I 

of  the  peace  in  a  ciyil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Go.  Proc.,  part  of  §  861.  | 

i  8045.  [Am'd,  1896.]  mrbo  may  appeal  |  to  wMat  «oart 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  826  and  852;  L.  1885,  ch.  946. 

i  3046.  [Am*d,  1882.]    Appeal;  when  and  bow  talceB* 

An  appeal  must  be  taken  within  twenty  days  after  the  entiy 
of  the  judgment  in  the  justice's  crocket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  appear,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of  I 

written  notice  of  the  entry  of  the  judgment;  but  not  after  the  ! 

expiration  of  five  years  from  the  entry  of  the  judgment.     An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg-  J 

meot  was  rendered,  and  upon  the  respondent,  a  written  notice  { 

of  appeal,  subscribed  either  by  the  appellant,  or  hjr  his  attorney 
in  the  appellate  court. 
M.,  part  of  H  868  aad  864. 
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I  80-17.  (Am'd,  lOld.1  Servloe  of  motlee  vpon  |a«tlce| 
payment  of  costs  and  fee. 

Serrice  of  the  notice  of  appeal  upon  the  Justice,  must  be 
made  by  delivering  it  to  him  personally,  or  to  his  elerk,  appointed 
pursuant  to  law,  or  by  mailing  such  notice  to  the  justice  at  his 
office  in  the  manner  prescribed  by  service  of  notice  by  nmil  in 
section  seven  hundred  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reason- 
able diligence,  be  found  within  the  county,  service  of  the  notice 
upon  the  justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  making  the  return. 

Go.  Proc.,  part  Of  ||  854  and  859.  Am'd,  U  1018,  clu  445.  In  effect 
Sept.  1,  1913. 

I  3048.  tAm'df  1M8.]    Berrfce  of  notice  apon  r^ftponAeat. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  state,  to  the  respond- 
ent personally,  or  in  one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
age  nnd  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney,  either  per- 
.sonally,  or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

U.,  part  of  I  354.    Am'd,  U  1918,  ch.  445.    In  effect  Sapt.  U  UUi 

S  8040.  Aatendmeati  whea  allowed* 

Where  the  appellant,  seasonably  and  in  good  faith,  serrefl  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglecrt,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessarv  to 
perfect  the  appeal,  the  appellate  court,  u^on  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
lastice  requires. 

Id.,    I   887. 

%  3050.  Un4ertakiav  to  atay  execatloa  apoa  Jadffnaeat. 

1  '  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
bundred  doUarst  and  not  less  than  twice  the  amount  of  the 
jndgmenti  or,  if  the  judgment  in  the  justice's  court  is  for  thp 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.     A  copy  of  the  undertaking,  with  a  nd^^^^the 
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delivery  thereof,  must  be  serTed  with  the  notice  of  appeal,  and 
id  like  manner.     Section  1336  of  this  act  applies  to  such  aa 
undertaking. 
•».  Pnc,  H  aofi  axul  8M. 

%  SObl.  Proeeedlnsrai  Itoir  stayed* 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  derk, 
#(»pointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
aotice  of  Uie  delivery  thereof,  stay  the  issuing  of  an  ezecation 
Cipon  the  judgment.  If  an  execution  has  been  issued^  the  servioe 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerl^ 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  i  867. 

i  8062.  Id.)  wliea  Jastlee  Is  dead,  ete* 

Where  the  justice  is  dead,  or  cannot,  with  dae  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  oe  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking; has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice, and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect*  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,  i  358. 

§  3068.  Return. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  ns  prescribed  in  section  3047  of  this  act,  make  a  return  to 
tlif*  apnoll.Tto  court,  annex  thereto  the  notice  of  appeal  and  the 
nnihTtnUinir.  if  nvy  bns  been  doUvored  to  him  or  to  his  clerk,  and 
file  the  same  vlth  the  clerk  of  the  nppollate  court.  The  retn  n 
nrst  contain  nil  Iho  proceedinps,  including  the  evidence  and  the 
jiulsnient:  unless  the  appellant  has.  in  his  notice  of  appeal, 
demanded  a  new  trial.  In  a  case  where  he  is  entitled  thereto, 
PS  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  nnint  return  the  summons,  together  with  each  war- 
rant of  attochmont,  order  of  arrest,  or  requisition  to  replevy,  or 
,  execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleading,  or  copies  thereof;  the  proceedini^ 
upon  the  trial:  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  Bat 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appelate  court. 
Id..  8  860,  am'd. 

I  8054.  Id.  I  vrhen  Justice  I&as  arone  oat  of  olftee. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertltelest, 
make  a  return  in  the  same  manner,  and  his  return  has  the  i 
effect*  as  if  he  remained  in  office. 

M.,  I  Sftl, 
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I  8065.  Further  retvn}  how^  compelled* 

If  the  return  is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
necessanr.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  waa 
still  within  the  county  where  the  judgment  was  rendered. 

Go.  Pioe..  H  883  sod  aes. 

I  8006.  Id. I  when  Justice  Is  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  I  tes. 

I  8067.  Proceedings  when  error  In  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice,  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;  or  in   both  methods. 

Id.,  psrt  of  I  66. 

1  80S8.  Restitution  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachtnent  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  cns<«, 
the  appellate  court  may  compel  the  value,  or  the  pnrchase-prict? 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
jnstico  requires.  Six  days'  notice  of  an  application  for  an  ordor 
for  restitution  must  be  given:  and.  if  the  application  is  granted 
before  judgment,  the  proper  direction  nray  be  included  therein. 

Id.,  I  369. 

1  30fi»0.  Settlnv  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  oarty,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  i  870. 

1  8000.  Certain  svinfl  mar  be  Indnded  In  dlsbnrsements. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  unon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  Justice  had  been  in  his  favor. 

U.,  9Srt  «f  I  171. 
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S  8061.  JvdffmeBt-roll. 

The  clerk,  immediately  tffter  entering  final  judgment  npon  tlie 
determiuution  of  au  appeal,  must  attach  together  and  file  Kucb 
of  the  following  papers,  as  were  used  upon  the  appeal;  whidi 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  If  any,  made 
as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment. 
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ARTIGLB  SBCOMD. 

Appeatwhere  a  new  trial  U  not  had  in  the  appellate  cawrt, 

<«e.  3062.  HMring  of  appeal;   dl^miasal  thereof. 
aOQC  JndsmeDt. 
8064.  When  new  trial  In  Juatice'a  court  may  be  directed. 

1066.  Id.;  proceedlogB  before  Justice. 
8068.  Oo«U:  wheD  awarded* 

1067.  ▲mooot  of   coat*. 

{  SOea.  CAin*d,  1885.]  Heartnv  of  appeal  |  dlamlssal 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed 
in  section  306iS  of  this  act,  the  respondent  may,  withm  twenty 
days  of  the  seryice  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbnrs^hients  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  whicn  such 
an  appeal  can  be  heard,  held  after  the  return  Is  filed,  upon  a 
notice  by  either  party  of  not  loss  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  nutil  .  is  nnally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shown. 

Co.   I*rQC..    I   364;   L.    1805,   cb.   946. 

i  8063.    [Am'd,    1893,    lOOO,   1011.1      Jadfrment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  L.  1803,  ch.  380;  L.  1900,  ch.  553;  L.  1911,  ch.  364,  In  effect 
Sept.    1.    1911. 

I  3064,  IVlieit  new  trial  In  Justice*!!  court  may  be  di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
Hions,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
loarned;  and  he  shows,  by  afladavit  or  otherwise,  that  manifest 
injastice  has  been  done,  and  renders  a  satisfactory  excus^  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  aAde  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  f^ '^signaled  in  the  order,  at  auch  a 
time  and  place,  -  specified  in  the  order,  and  upon  such  terms,  as 
it  deems  proper. 
Co.  Proc.,  part  of  f  866. 

I  3066.  [Am'd,  1888.]    Id.|  prooeedlnsM  before  Jvatlee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  In  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  'Thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.  1898    ch.  880. 

i  8066.  Costs  I  "wheii  awarded* 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  tno  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

f).  If  the  judgment  is  nffirmod  only  in  part,  the  costs,  or  snefa 
a  part  thereof,  as  to  the  appoUatP  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.  Proc,  part  of  8S  368  nod  371. 

%  3067.  Amoaat  of  costs. 

Upon   an   appeal,   provided     for    in    this  article,   costs,    when 
n warded,  must  be  as  follows,  bosidos  disbursements: 
To  the  appellant,  upon   reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollan. 
Id.,  ptrt  of  I  71,  am'd. 
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ARTICLES  THIRD. 

4 

AppecU  for  a  new  trial  in  the  appellate  court 

Sec.  3068.  When  appellant  may  demand  new  trial  in  spyellate  ooort. 
306».  UnderUkinx  to  be  given. 

3070.  Offer    to    compromise    before    return. 

3071.  Proceedings  In  appellate  court. 

3072.  Offer  to  compromiae  after  return. 
8073.  Amonnt  of  coeU. 

I  3068.  [Am'dy  1888.]  IVlten  appellant  may  demand  new 
triml  in  appellate  eoart. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  par^  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  therenimn  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

L.    1808.    ch.    880. 

I  8069.  UndertaklnflT  to  be  arisen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the   service  of   the  notice  of  appeal   upon   the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 
Co.  Proc.,  part  of  §  856. 

I  3070.  [Am'd,  1885.]    Offer  to  compromise  before  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uoon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  w^ho  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
sble  to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  rpcover  his  costs  uoon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  I  871:  L.  1886.  cb.  866. 
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f  8071.  Proceedtnva  In  apyellttte  eourt* 

Upon  an  appeal,  pioviiled  lor  in  this  article,  after  the  eiQ>iratta 
of  ten  days  from  the  lime  of  filing  the  justice's  return,  the  actioa 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  n- 
Tiew  of  the  judgment,  are  the  same,  as  if  the  action  had  beea 
commenced  in  the  nppellate  court,  except  as  otherwise  apeclaily 
prescribed   in  this  chapter. 

Go.   Proc,  Sf  364  and  866. 

I  3072.  Offer  to  compromise  after  return* 

Either  oarty  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  aer^e  npoo  the 
adverse  party,  a  written  offer  to  allow  judgment  to  he  taken 
against  him,  for  n  sum,  or  property,  or  to  the  effect,  therein 
sijecified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  cnn  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  nccrpted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  heen 
originally  commenced  ngaiunt  them  only.  If  the  party  receiTinir 
the  offer,  within  ten  dnys  thereafter,  serves  upon  the  adrerse 
party,  notice  that  be  nccei)t8  it,  he  may  file  it.  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offfr  is  not  thus  accented,  it  cannot  be  proved 
upon  the  trial;  and  If  tbe  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  conts  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  9  866. 

9  8078.  Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costa,  when 
awarded,  must  be  hs  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  S* 
regularly  on  the  calendar,  excluding  the  term,  at  whlca  It  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars, 

M.,  part  of  S  871.  sm'd. 
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Oosts. 

Bee.  tOT4.  When  iveTtlllsr  Vtj  to  recortr  tmtM,   WlMt  CMtt  aUnwtd. 
lOTSb  When  neither  pertr  to  tocoTer  coete. 
8076.  Amoont  of  coeta  limited. 
S077.  Goets  upon  demurrer. 
8078.  Taxation  of  costs. 
8070.  Increaaed  coeta. 

8080.  CoflU  on  Judgment  for  one  or  more  defendanta. 
8061.  CkMta   wronffnlly  collected  may  be  recorered  back. 

1  8074.  [Am*d,  IfNN!.]  "Wlien  prev«lllii#  p»rtF  to  reeoTer 
coats.     What  eoata  allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recoyers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of 'the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  B.  8.  247,  S  126  (2  Edm.  264);  L.  1867,  cb.  776,  |  2  (4  Edm.  700);  L.  1806, 
ch.  602,  §  2  (6  Edm.  803>;  L.  1903,  ch.  276.  In  effect  8ept.  1,  1908. 

I  SOTS.  [Aiii'dy  1909.1  'Wben  neither  party  to  reeover 
eosta. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  €»aoh  ijarty  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  Infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  n 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  1909.  cb.  65,  I  8.  9ee  note  84  of  notes  of  Board  of  fltet« 
ntory  Consolidation  at  end  of  cod<». 

I  3076.   [Am»il,  189S.]     Amount  of  eomtm  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  It  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 

where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 

recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 

or  jr*r^^  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  Yalne  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  wm 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1866,  cb.  682,  $  2  (6  Bdm.  804);  U  U41.  ch.  138.  |  8 
(4  Edm.  546);  L.  1896.  ch.  697. 

§  3077.  Costa  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  coats  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Co.  Proc.,  {  64.  subd.  11. 

§  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  hii 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  hi* 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

1  8079.  Inereaaed  eosts. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

iSOSO.  Costs  on  Jndirnient  for  one  or  more  defendants. 
n  an  action  again.st  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all.  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  B.  S.  616,  I  18  (2  Edm.  639). 

I  3081.  Costs  -wronirfnlly  collected  niay  be  recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected:  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  wIm> 
has  received  it,  the  amount  thereof,  with  interest. 

2  B.  8.  266,  §  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  si>ecial  proceeding,  relating  to  an  animal  strafring 
upon  the  highway. 

8«c  3062.  Aetion  affttBtt  person  snfferlog  antmals  to  strmr. 

SU83.  Penalties  to  be  recoTered. 

3064.  Certain  officers   to  seize  animals  strarlng. 

3066.  Wben  priTSte  person  may  seise  such  animals. 

3066.  Offlcer  or  person  seising  to  present  petition. 

3067.  Precept  Uiereupon. 

3068.  Id.;    how    served. 

3086.  Preof  of  serTlce  of  precept. 

3000.  Answer;  trial. 

3081.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execntioa  therMC. 

3062.  Application  of  proceeds  of  sale. 

3063.  Disposition   of   snrplns. 

3U1H.  Id.;  wben  no  claim  made  within  a  year. 

3066.  Order  upon  claim  for  surplus;   appeal  therefrom. 

3066.  Proceedings  npon  decision  in  favor  of  persob  answering. 

3667.  Demand  of  possession  before  trial.    Proceedinn   thereupon. 

3666.  Id.;  when  animal  wilfully  set  at  large  by  third  person. 

3666.  Aetion  by  owner  In  such   a  case. 

3100.  Aetion  by  petitioner  and  by  offlcer. 

3101.  Demand  of  posscsKton  after  final  order   and  before  sale. 
6109.  Orier  n]ion   demand  of  possession;   appeal  therefrom. 

3103.  Id.;   stay  of  nroceedings. 

3104.  Amieal  from  final  order. 

3106.  Id.;   by  claimant;  stay  of  proceedings  and  delivery  of 

3106.  Proeeedings   upon   affirmance. 

610?.  Limitation  of   action    for   seising   animals. 

6168.  Certain  actions  cannot  be  maintained, 

6106.  Where  several  animals  are  trespassing,  damages  are  entire.    Pn> 

ceedings  in  such  cases. 
3110.  Proceedings  in  other  cases,  where  there  are  dlfTerent  owners. 

6111.  Surplus,  where  there  are  different  owners. 

6112.  When  one  action,  etc.,   supersedes  any  other. 

3116.  RlghU  of  offlcer  when  private  person  fails  to  prosecote. 
3114.  Person  having  a  spodal  preperty  deemed  owner. 
3116.  Agent   may   act  for   his   principal. 

I  308S.  Aetion  naalnat  peraom  ■aflerlngr  animals  to  mtrwLT, 

Anj  pereon,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  Inrge,  or  to 
be  herded  or  pastured,  in  a  public  street,  Highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
tLc  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice*s  court,  held  in  that  town  or  district,  to  recover  the 
penalty  or  penalties  so  incurred.  Where  the  action  is  brought 
by  a  prirate  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brouglit 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

U  1861,  eb.  4S6.  I  1  (3  Edm.  647);  L.  1872.  ch.  776,  I  1  (6  Bdm.  476);  U 
1607,  ch.  814  (7  Bdm:  186).  ^ 

I  908S.  Pe»alttes  to  be  recovered. 

If  the  plaintlCf  recovers  judgment,  in  an  action  bronirht  as 
pre6Ciibea  in  the  last  section^  tlio  justice  must  award  to  him  the 
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following  sums,  by  way  of  penaltlei,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  boll,  ox,  cow,  or  calf, 
five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 
The  entire  amount  of  the  penalties  niay  be  recovered^  in  one 

action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
reuuei'  a  juogaieut  in  an  ordinary  action* 

§  3084.  Certain  ollleers  to  setae  animals  stMtylnv. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheop.  or  goats  are  found  running  at  large,  or  being  herded  ur 
pnsniied,  in  u  public  street,  highway,  park,  or  place,  els»ev\  her^' 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  bo  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  linowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  auimaila, 
and  keep  it  or  them  in  his  possension.  until  disposed  of  «s  pfe- 
scribt'd  In  the  following  sections  of  this  titie. 

See  note  to  $  3082.  ante. 

fi  3086.  When  private  person  mar  selae  sitch  •ttlatftla. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  .or  plnce,  elsewhere  than  in  a  dtj, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespnsBing  upon  resl  property  so  owned  or  occupied,  Imving 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pr^ 
scribed  in  the  following  sections  of  tliis  title. 

See  L.  1862.  cb.  459,  f  2,  and  L.  1867.  ch.  814,  |  2  (7  Bdm.  180). 

I  3086.  Officer  or  pemon  seislnflr  to  present  petition* 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizuiv 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence: and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  npplication  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges,  ! 
that  any  animal  or  animals  seized,  wore  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,   if  any,   which  the  petitioner  has  i 

sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

See  Id.,  §  3.  and  L.  1867.  cb.  814,  {  2  (7  Bdm.  18S).  j 

fi  8087.  Precept  thereupon. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  iwae 
a  precept  under  iiis  liand:  directed  to  the  owner.  If  his  name  is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  generallr 
to  all  persons  bsving  an  interest  in  the  animal  or  lUiiQiato  seiMa: 
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briefly  redtins  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  \>  uom  the  precept  is  directed,  to  show  cause  before  the  justice, 
St  a  time  ana  place  specified  therein,  not  less  than  ten  nor  more 
liian  twenty  days,  after  the  issuing  of  the  precept,  why  the 
pruyer  of  the  petition  should  not  be  granted* 

a088*  ia.|  hoir  serrad. 

The  precept  must  be  serred  Upon  the  person,  to  whom  It  is 
directed  by  his  name,  within  the  same  time,  and  in  lilce  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2910  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
haTinif  an  interest  in  the  animal  or  animuis  seized,  it  may  b ' 
sprvrJ  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  mdorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  coiiBpicuous  pfnces  in  the  town  where 
the  seizure  was  made;  one  of  which  pfaceB  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
Incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  Icept.  Bach  copv 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed   to  a  person  by   his  name,   and 

8 roof  is  made  by  affidavit,  to  the  satisfaction  of  the  Justice, 
bat  It  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
ai.  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

I  80S9.  Proof  of  serviee  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  liis  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  servica 
must  be  made  by  affidavit. 

I  8080.  Ansvrery  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  tne  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the  prtitlon. 
Hfs  answer  must  also  set  forth  his  interest  in  the  animal  or  ani- 
mals seised.  The  subsequent  proceedings  must  be  the  same  as  in 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  MIDI.  Deelslon  In  favor  of  petitioner i  mrarrant  to  sell) 
exeevtion  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  vepdlct  of  the  jury,  where  the  issues  were"  tried  by  a 
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jury,  is  in  favor  of  the  petitioner^  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
1  hereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sale 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

§  3092.  Applleatlon  of  proeeeda  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  Ue  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  hy  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  hia 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  bj  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  nelzure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull^ 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  receive*! 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

9  3008.  Disposition  of  surplas. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  ia  neither  Sunday  nor  a  pnbhc 
holiday,  the  justice  must  proceed  to  inquire  into  the  clainu  so 
filed:  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allegations  and  proofs  of  onch  claimant;  and  he  may  isane 
subpoenas,  as  upon  the  trial  of  an  action.    He  may,   Uiwn  the 
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ao  plication  of  any  claimant,  and  for  good  canse  shown,  adjunm 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  In 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  It 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  waa  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

i  3094.  Id. I  ^vlien  mo  claim  made  -vritliin  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

S  3005.  Order  apon  claim  for  snrplas)  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  mnde,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order i 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment] 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding! 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determinstion  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

I  8000.  Proceedlnv*  upon  declHlon  In  fa-ror  of  persoa 
ans-werfnv* 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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PiisUined  by  the  person  aDsweriDg^  by  zneaoi  of  me  seisnre  flod 
deienlioD.  Tlie  justice  must  thereupon  make  a  final  oru«r, 
awarding  to  the  person  so  answering,  the  return  of  tbe  aDima! 
or  animals  so  seized,  or  tbe  value  thereof  if  a  return  cannot  br 
bad;  together  with  bis  costs,  at  the  rates  allowed  hj  law  in  ao 
action  brought  before  him  to  recover  a  chattel;  and,  also,  t^ice 
tbe  sum  assessed  as  bis  damages,  If  any.  Thereupon  a  warrant 
must  be  issued  by  tbe  justice  to  a  constable,  to  the  same  offii't. 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 

t'lidgmont  in  favor  of  the  defendant,  where  the  chattel  baa  net 
een  delivered  to  him;  and  each  provlaion  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  snch  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  as  pre»cnbed 
'in  this  section. 
'    Sm  L.  1807.  ch.  814,  t  7  (7  Bdm.   180). 

'^  8U0T.  Demand  of  poM«e««toA  before  trial.  Prooeetftasa 
thereupon. 

At  any  time  after  the  precept  is  issued,  and  before  the  coth- 
mencement  of  tbe  trial,  tbe  owner  of  any  animal  aeized  may  Ue 
with  tbe  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  be  Is  entitled  to  tbe  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  tbe  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
ahK>(  the  sums  payable  on  account  of  each  animal,  whereof  pee- 
session  is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  afttf 
hearing  the  allegations  and  proofs  of  tbe  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  wherecff  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescril}€d  m  sectioD 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  bave  notice  of,  and  may  oppose, 
the  claim.  ^ 

Id.,  I  4. 

S  3098.  Id.;  when  animal  wilfnlly  aet  at  lar^e  'liy  thtra 
peraon. 

But  where,  in  a  case  specified  in  the  Inst  section,  the  peraoo 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proott 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  be  demands  possession,  were  seized,  waa  caused 
by  the  wilful  act,  intended  to  eflFeet  that  object,  of  a  persdof 
other  than  the  owner;  and  also  mokes  tbe  proof  specified  m  sub- 
division fourth  of  that  section;  be  is  entitled  to  possession,  onr- 
j<nant  to  bis  demand,  upon  p«,vinp  to  the  petitioner,  or  to  the 
justice  for  bis  npe.  n  re^sonnble  sum.  to  be  fixed  by  the  jnstice. 
nftor  bonnrp-  O^o  nllfpratinns  nnd  proofs  of  tho  parties,  ns  oortv 
pcnsation  for  the  care  and  keeping  of  the  animal  or    animajfl, 
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whereof  poMeftsion   is  so  demanded,   and   without    paying   snxy 
oUket  aunif  speciBed  in  the  last  section. 

Am  U   1869.  cb.   434  <7  EAm.  448\  part  o£  ft  0. 

I  aOOO.  Action  by  owner  In  •neli  a  case* 

The  otrner  of  an  animal,  seizi^d  in  consequence  of  a  wilful  act 
specified  in  the  lust  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  ail  damages  sustained  by  hiin,  in 
consequence  thereof,  including  the  sum  paid  in  order  to  reciner 
rKMsession  of  the  animal,  as  prescribed  in  the  last  section;  and* 
in  addition  thereto,  the  sum  of  twenty  doilArs  tw  each  auimai 
seized. 

Id.,   mnmindcr  of  |  5. 

I  81O0.  Action  by  petitionee  and  by  ofleer* 

Where  the  possession  of  an  animal  has  been  delivered,  aa  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recoTcr,  in  addition  to  all  other  damages  sustained  by  the  plain- 
tifif  In  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  haTe  been  entitled  out  of  the  proceeds  of  the 
snle.  as  prescribed  in  section  3002  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
tlio  like  case,  if  tl^e  petitioner  is  a  prlTste  person,  the  officer,  to 
whom  a  fine  or  peaaity  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdirision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
nffected  by  the  pendency  of,  or  the  recovery  of  Judgment  in, 
either  of  the  others. 

S  3101.  Demand  of  poaaeaalon  after  llnal  order  and  bo- 
fore  sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demond  of  the  possession,  at  any  time  after  the 
tinnl  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  Tie  must  rurnish,  by  aflSdavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  ran  St,  In  all  respects,  comply  with  the  provisions  of 
se<tion  3007  of  this  act;  except  that  it  is  necessary  lor  him  to 
pny  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion secoud  of  that  section;  and  one-halt  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribeid  in 
subdivision  third  of  section  3092  of  this  act. 

Sc«  L.  1807.  ch.  814.  part  of  fi  4. 

I  8102.  Order  npon  demand  of  po«ses«lon|  appeal  ilkmre^ 
from. 

Where  a  demand  for  the  rot  urn  of  the  possession  of  an  animal 
is  flledi  M  preacribed  in  either  of  the  last  five  sections,  the  juatior 
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must,  at  the  request  of  either  party  thereto,  make,  ana  eaiter  is 
his  miuutes,  an  order  deter  mini  ug  the  same.  An  appeal  tram 
such  an  order  may  be  taken  to  the  county  court,  by  the  penoa 
making  the  demaud,  or  by  either  party  to  the  special  proceedloCi 
at  any  time  before  the  linal  order  in  the  special  prooeedinff  k 
made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
.made  a  respondent  upon  on  appeal  taken  by  one  of  tbe  otbetk. 
The  appeal  mutil  be  taken  in  like  manner,  as  an  appeal  Crom  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereupon  are  the  same,  except  as  otiierwise  pc«* 
scribed  in  the  next  section. 

I  3108.  Id.  I  mtmr  of  pvoceedliiffa. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  frmn  tiic- 
county  judge,  an  order  directing  a  stay  of  the  proceedings  npoc 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  tbc 
appeal.  The  order  may  be  granted  or  refused,  in  the  diacretioB 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  secnrity 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  giTen,  in 
his  discretion. 

I  3104,  Appeal  from  final  ordev. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  {person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals^  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwiae  pie* 
scribed  in  the  next  section. 
See  L.  1887.  ch.  814.  part  of  |  6. 

I  8105.  Id.;  by  elatmant;  stay  of  proeeedtasa  aMd  de- 
livery of  poaseaslon. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  e^ectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon j  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedmgs 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amoant 
of  all  the  sums,  which  niipht  be  deducted  from  the  proceeds  of 
the  sale,  as  orescribed  in  section  3092  of  this  act.  The  sum 
must  be  fixed,  and  '^he  nndortnking  must  be  approved,  by  the 
judge  who   grants  the  order.    Upon   filing  the  order  with  the 
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justice,  the  appellant  Is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

I  814ML  Proe«ttdiBffa  upon  attrmaace* 

If  the  flnal  oxder  appealed  from  is  affirmed,  vpon  an  appeal 
taken  bj  the  person  answering,  the  county  court  mast  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  same  payable 
by  the  appellant^  pursuant  to  his  undertaking.  Tlie  justfee  may 
adjourn  the  hearlrg  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animals  seised  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  b002  ot 
^hfs  act.  The  undertaking  upoi^  the  nppeai  inures  to  the  beneiit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  In  that 
seotion;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto. 

I  SIOT.  Uaaltatloa  of  aotloa  for  selalnsr  animals* 
Where  an  animal  is  seised,  upon  the  ground  that  it  was  ruii- 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres* 
passing,  contrary  to  the  provisions  of  this. title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  doanages 
for  tiie  selsure,  or  for  any  act  subsequent  thereto,  must  be  com* 
menced  within  one  year  after  the  cause  of  action  accrues. 
L.   1M7,  ch.   814,    1  7 

I  8108*  Oertala  aottons  eanaot  be  matatalned* 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  serrea  therewith,  or  a  person  who  has  &p- 
peared  ana  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizin^r  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid.  in  a  case  specified  in  the  last 
section.  But,  exceot  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  iq.  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

I  SIOO.  "Wliere  seireral  aatmals  are  trespasslnar,  damaarea 
are  entire.    Proeeedlngrs  In  sneh  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  tound  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  selsedi  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  against  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  difTcront  persons,  who  are 
Imown,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ftieertained  with  reasonable  diligence,  the  precept  most  be  di- 
rected to  eaeh  Ituown  owner,  by  his  name,  and,  also  generaUj  to 
all  peraoni  having  an  interest  in  those  animals,  the  owners  ot 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de* 
mand  of  the  possession  of  an  animal  seized  cannot  be  made,  ss 
prescribed  in  section  3007  or  3101  of  this  act.  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
Uyered  to  him,  as  prescribed  in  that  section,  the  petitioner^! 
remedy  for  his  damages  Is  the  same,  with  respect  to  the  animsl 
or  animais,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  property. 

I  811<K  Proeeedtn^a  in  otber  eaaesy  trltere  tMere  Ave  dif- 
ferent cvrners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  npon  real  property  owned  or  occupied  by  him, 
and  different  ptrsons  own  di£ferent  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,. or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  *by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
fayor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persona 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

i  8111.  Swpliis  ifrbere  there  are  dltferemi  owmers. 

Where  proceedings  are  taken  jointly  against  different  person^ 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remaining  in  the  justice's  hands, 
must  be  distributed  between  them,  in  proportion  to  the  value  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  maj  claim  separately  his  proportion  of  the  surplus;  ana 
sections  3003  and  3004  of  this  act  apply  to  s  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  8118.  \inie«i  one  netlon,  ete.,  snperBedeB  mmy  otliev. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedings  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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othern  to  bring  rach  an  action,  or  to  make  snch  a  seizure,  with 
respect  to  the  animal  ieized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  otBcer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  appIicati^Mi  of  the  pro- 
ceeds of  the  sale,  to  appear  in  ttie  action  or  special  proceeding,  for 
the  purpose  of  protectme  his  interest,  and  to  take  snch  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

I  8118.  Rifflits  of  oflleer  frben  private  persom  falls  te 
pro«ee«ie« 

Where  a  seizure  is  made  by  a  priYate  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  8083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3002  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

9  8114.  Perflom  bAvlmv  «.  special  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

I  8115.  Aveiii  mar  met  tor  Ms  prlaclpal. 

The  duly  authorized  agent  of  the  owner  or  peiscn  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may,  in 
hia  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  as 
crescribed  in  this  title. 
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TITLE  XL 

ProYiuons  speoially  relating  to  court*  of  joatioog  of  tin 
peace  in  the  oity  of  Brooklyn. 

Sec.  3116.  Repealed.  1002.  See  the  Hanlcipal  Court  Act  of  New  Xoric  dty. 
»117.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3118.  R«ipealed,  1002.  See  the  Municipal  Court  Act  of  New  York  cUj. 
3110.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  Yovk  dtj. 
3120.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  diy. 

8121.  Interpreter  for  police  covrt*  and  for  flcat,  second  asd  third  diitrkU 

8122.  Id.;  for  fourth  and  flftli  dlstrlcU. 

3123.  Id.;  for  sUth  dUtrict. 

3124.  Common  council  may  appoint  additional  interpreters. 

3125.  Common  council  to  deslf^nate  attendants,  etc. 

3126.  Repealed,  1002.    See  the  Municipal  Ooart  Act  of  New  Yovfe  city. 

3127.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3128.  Ropealed.  1902.    See  the  Municipal  Court  Act  of  New  York  dty. 

3129.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  dty. 
3180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  dty. 
3131.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  dty. 
8132.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  dty. 
3183.  Application  of  other  prorislons.    Holding  coart  • 


»  3116.  Repealed,  1902.  See  the  Mnnicipal  Court  Act  of  New 
York  city, 

1 8117.  Repealed,  1902.    See  the  Mnnicipal  Court  Act  of  New 

York  city. 

{ 3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 811ft.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8120.  Repealed,  1902.  See  the  Municipal  Court  Art  of  New 
York  city. 

13121.  Interpreter  for  pollee  court,  ajad  for  Mrmtf  sccoMd 
and  third  dtatricta. 

There  is  an  interpreter  for  the  police  court  of  the  citj  of 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  thini 
districts  of  that  city,  who  is  appointed,  and  may  be  remored  it 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  607, 

13122.  Id.}  for  fovrth  and  fifth  dlatrieta. 

There  is  an  interpreter  for  the  justices*  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

13128.  Id.  I  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  common 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  He 
is  eoiltled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L..  1873,  cb.  780,  |  2. 

13124.  Common  covAoll  may  appoint  a4lditional  Inter- 
preter*. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices*  courts  in  that  dty,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
BO  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  ch.  623. 

I  3126.  Common  council  to  deslvaate  attendants,  ete. 

The  common  council  of  the  city  of  Brooklyn 'may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  I860,  ch.  102.  I  17;  and  L.  18BS,  ch.  514,  {  8. 

I  3126.  Repealed,  ld02.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  3127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 3128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

»8131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18182.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13188.  Applioation  of  other  provialonti.  Holding  conrt 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  mominsr,  until  three  o'clock  in  the  afternoon. 

8e«  L.  1849,  cb.  125,  H  36  and  36;  L.  1860,  ch.  102,  {  18;  L.  18n,  cb.  49% 
I  8;  U  1873,  ch.  868,  jMirt  of  |  16. 
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TETLB  Zn. 

lEiaoellMieoiui  provisions. 

See.  SlSi.  Ifbde  9t  api»lic«tlon  of  certain  proTlslone  of  thii  Ml. 
aUS5.  General  reqoisitee  ef  mandatei. 

8186.  Reward  to  conatable  forbidden. 

8187.  Justice  or  cooatable  net  to  ^iq^  claim,  eie. 

8188.  Penalty. 

8189.  Violation  of  preceding  sections  a  defence  of  actlrm. 
8140,  8141.  Docket-book  to  be  kept  by  juaUce.   entiles  tbereia. 

8142.  Index  to  docket-book. 

8143.  Papers  to  be  lUed. 

8144.  I>  wn  or  dtj  derk. 
8146.  O 

8146.  Ti  kSt  etc.,  upon  death,  etc.,   t 

8147.  I> 

8148.  Bi 
8140.  Ji 

8100.  T]  srm  expires,  ete. 

8101.  Id 

8102.  Pi 
8108.  P( 
8104.  A< 
8100.  Id 
3106.  E: 

8157.  Ck  .      ^ 

3108.  SI  landate  is  realeted. 

8  8184.  Mode  of  application  of  oortalm  provialoma  of  tMIa 
act. 

Where  a  proyision  of  this  act,  not  contained  In  thli  chapter, 
is  made  applicable  to  proceedings  before  a  justice  of  the  peace, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thinsr,  which  is  repugrnant  to  any  special  provision  of 
law,  regulating  the  jurisdiction  orpowers  of  a  justice  of  the  peace* 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  pa^r  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  derk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  318S.  General  reavlsltes  of  mandates. 

'  A  mandate,  issued  by  a  justice  of  the  peace,  must  be  riffned 
hy  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up,  at 
the  time  when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otkerwise;  except  thsr 
there  mny  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  Si.'Ction,  is  void. 

2  R.  S.  267.  19  232  and  233  (2  Bdm.  275). 

S   3180.  Reirard    to   constable    forbidden. 

A  constable  shall  not  ask  or  receive  nny  money  or  other  va^B- 
nble  tbinpr  from  nny  person,  ns  a  consideration,  reward,  or  io- 
dnf»eTT»ont  for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  gr  to 
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exf^cute  &ny  other  duty,  pertaining  to  his  o^ce;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  dUty  pertaining  to  his  office. 

2    S.    &    287.    i   284. 

9  S187.  Justice  of  eonstAble  not  to  bvy  olalia*  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de* 
mand  or  cause  of  action,  for  the  purpose  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there* 
upon;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  pr  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  ns  a  reward  for,  or  an  inducement  to,  the. placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id..   I  286. 

I  3138.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  ofBce. 

Id.,  i  286. 

I  3189.  TiolatloM  of  preeedlm^  seetloiui  •  Aefemee  tm 
«etion. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  wnich  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  Inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  b^  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provisions. 

Id.,   IS  287-242. 

I  814<K  [Am*d,  1899.]  Doeket-book  to  be  kept  by  Ivstleei 
eatrles  tkerelm. 

A  justice  of  the  peace  must  keep  a  docket-book.  In  which  he 
must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  feqttisitioik  to  rtplevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  tne  return  of  the  summons,  or  of  tlie 
mandate  for  the  commencem'»nt  of  the  special  proceeding. 

4.  A  concise  stntement  of  the  snhntnnce  of  ench  oral  pleading, 
or  a  memnrsndiim  of  the  filing  of  cnch  written  pleading. 
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5.  Each  adjoarnment;  Btatin^:  upon  whose  application,  and 
to  what  time  and  place,  it  was  made. 

C.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  ifisued.  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness  t  and  the  decision  thereupon. 

0.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jnrv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  Isind  of  execntioD; 
the  nnme  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  retam;  and 
a  statement  of  any  money  paid  io  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  c^ounty  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
af  appeal. 

16.  [Added,  1889.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  designated  as  '* justices'  civil  docket*'  and  to 
be  the  property  of,  and  a  charge  against,  such  town. 

t  R.  a.  2r.  i  MS:  L.  1899.  Oh.  »U   In  effaot  Sept.  1,  ISM. 

I  3X41.  The  Mtme. 

Each  of  the  entries,  specified  in  the  last  section,  mUSt  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner,  any  other  proceeding,  had  before  him  in  the  actioB 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  justice,  m<ist  be  kept  open,  during  the  hoars, 
when  a  sheriflPs  office  is  required  by  law  to  be  kept  open,  for 
search  and  exammation  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent 

Id.,    I    £44. 

I  3142.  Index  to  doeteet-boolc. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  dk 
the  judgments,  entered  by  him  in  his  docket*lxx)k;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment; 
and  the  page  of  the  book,  where  the  judgment  ia  entered. 

u„  i  251. 

i  8148.  P«ii<»va  to  be  filed. 

*  A  justice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  action 
or  special  proceeding. 
Id..  I  260.  884 
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1  3144.  Deposit  of  books  and  papers  wiili  town  or  city 
•lerlc 

If  a  jiMtice  of  the  peace,  either  before  or  after  the  expiration 
hi  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of 'that 
town  or  city,  his  docket-book,  and  nil  other  books  and  papers,  in 
bis  custody,  relating  to  an  action  or  a  special  proceeding,  which 
baa  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
njK>n  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit  does  not  affect  the 
validity  of  any  book  or  paper,  so  requii-ed  to  be  depoulted,  or  oi 
any  proceeding  to  which  it  relates. 

2  R.   S.  fit7.   fl  >B2  mnd  2ttt. 

I   S145»  Certlfteate  la  doeket«book  deposited. 

A  justice  of  the  peace  must  mftke,  in  each  docket -book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
therein,  was  dul^  rendered  or  made,  as  therein  tftated;  and  that 
the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge. 

Id.,   I  2M. 

I  3146.  [Am'd,  190S,  1916.]  Town  or  city  clerk  to  demand 
booke,  et  cetera,  npon  deatb,  et  cetera,  of  Jaiitlce. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  <lerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transcript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such 
Justice  of  the  peace  so  on  file  in  his  office,  and  issue  an  execu- 
tion upon  any  such  judgment  which  has  not  been  docketed  in  the 
office  of  the  county  clerk,  upon  receiving  his  fees  for  the  same, 
which  shall  be  the  same  now  allowed  a  justice  of  the  peace  for 
issuing  a  transcript  or  transcripts,  as  the  case  may  be,  and  such 
transcript  or  execution  so  issued  by  such  clerk  shall  have  the 
same  force  and  effect  as  though  the  same  had  been  issued  by 
such  justice  of  the  peace  during  his  term  of  office. 

Id..  I  255.  Am'd  by  U  1900.  cb.  436;  L.  1916,  ch.  448,  In  offect  Sopt.  1. 
1916. 

I  3147.  Delivery}  how  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  -city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had>  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  I  256. 

I  3148.  Entrtes  to  be  evidence. 

An  entry  mnde.  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  ?ity 
clerk,  as  prescribed  in  this  title^  is  presumptive  evidence  of  the, 
matters  of  fact  stated  ♦herein;  but  the  presumption  may  bt 
repelled  bv  proof. 

Id..  I  267.  r-  T 

H35  DgtizedbyLiOOgle 


if  814WJ3  ,.     JUSTICES*  COURTS.  c. »,  1. 11 

I  8149.  Jv«tle«  tQ  ficrBlab  copies  o<  paper*. 

A  justice  of  the  peace  must  fumishf  upon  request  and  pay* 
raent  of  his  fees,  to  any  person  interested  in  a  judgnocnt  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  toge^er 
withi  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  tlie 
substance  of  the  testimony,  if  be  has  not  taken  minutes:  and  a 
copy  of  any  paper  on  file  in  the  cause;  or  such  portions  thereof 
as  are  required. 
L.  1841, ch.  141.  S  i  Ululin.  546). 

I  •!•••  Tnuisfsr  of  #etl<«  when  Justtee's  term  ezplrss.  etsu 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
hs  is  about  to  remove  from  the  town  or  city,  before  judgmeot  is 
riendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him.  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceedini^  to 
be  continued  before  another  justice  of  the  same  town  or  city,  naiiMd 
in  the  order. 

%  315U  Id.|  when  J«stloe  is  a  wltnSM. 

If,  before  an  issue  of  &ct  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
race,  before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

8ee2IL8.aa9, 1  ai  <9Edm.  215) ;  also.  Id.. IllS,  sm*d,  L.  188B.  <aL  MS;  L.  VSK,  di.  SM. 

%  815ff.  Proeeedlngii  upon  transfM*. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  twc 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  bod)r  of  the  defendant,  if  he  is  under  arrest. 
before  the  justice  named  in  the  order.  The  plaintifF  or  petiticmer 
must  forthwith  appear  before  that  justice,  who  must  tiJce  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  tipecial  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

I  SlU.  Pemalty  for  not  paying  ever  Moser* 

▲  justice  of  the  peace,  who  neglects  or  refuses,  within  a  re*- 
soaable  time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto.  Is  ffuiltj 
•fa  misdemeanor,  and  shall  be  punished  accordingly.  A  es»- 
viotion  also  operates  as  a  forfeiture  of  his  office. 

I»  of  R.  fl.  »36 


d  by  Google 


e.mt.12  MISG1DLLANEOU8.  S§8154-6S 

I  8184.  Aetioift  on  Jvdsiii«nt  of  Jvatice. 

In  an  acticm  upon  a  judgment  of  a  jastlce'  of  the  peace.brouffht 
in  the  county  wherein  it  was  rendered,  within  fiye  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mcms  was  personally  served,  no  costs  can  bcf  recovered,  except 
where  the  justice,  who  rendered  th^  judgments  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  or  has  removed  from 
tiie  county:  or  where  one  of  the  parties  has  d^efl*  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 
Oou  Proe.,  1 71.  iMt  dauM. 

I  S1S6.  Id.;  proof  of  Jvdsnieiit,  etc. 

-  In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  fouud 
therem;  the  original  docket-booI(  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  oy  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-book 
is  lost  or  destroyed,  or  if  it  cannot  l>e  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 
Sections  266  and  207,  B.  S. 

I  8166,  Kxeewtloii  of  mandate  Iby  prtirate  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  diapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  Is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

SeetloDS  271  and  272,  R.  8.    See  |  2886,  ante. 

9  S16T.  OoMiitablo  to  exeovte  laandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  m  such  a  case. 

Section  27S,  B.  8.    See  I  2885,  ante. 

f  8168.  [Am'd.  lfM)9.]  ShertlC  to  act  vrbere  execution  of 
mandate  la  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executiug  it. 
Sections  four  hundred  and  four  hundred  and  oue  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  iu 
this  section. 

Am'd  by  L.  1909,  cb.  65.  f  3.  Sec  note  85  of  notes  ot  Board  of  SUtn- 
tory  CoDsoUdattoa   at  end  of  code. 

(MIT 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 
the  Proceedings  Therein. 

TITLK     I.-  The  Cit j  Coart  of  th*  City  of  How  Tork. 

TITLE    II.- The  lUfor*!  Court  of  the  Gttr  Af  HadooB,  Md  tho  ■eooi^n: 

Cuorts  of  tho  Cities  of  ttlra  ftad  Oswego. 

TITLE  III.- Tho  City  Covrt  of  Toaken. 

TITLE  IT.- The  Dlstrlft  Courts  of  the  CUj  of  New  Tork,  Md  the  jMtlosf 
Courts  of  the  Cities  of  Albunjr  and  Troy. 

TITLE    T.- The  Mnmieipal  Court  of  the  City  of  BoehoiUr. 
TXTIiE  I. 
The  city  court  of  the  city  of  B^ew  York. 

Article  1.  ProTlstons  generally  applicable  to  proceedings  in  the  court. 

2.  PrOTislons    oxchieWely    applicable    to   the    proceeding*,    othf^  tkaa 

appeals.  In  an  ordinary  action. 

3.  ProTlslons    excluslToly    applicable    to    the    proceedings,    other   thai 

appeals,   in  certain  marine  caoaeu. 

4.  Appeals. 

ARTICI^B  FIRST. 

Prooiidons  generally  applioablc  to  prftccedinga  in  tJie  eonrt. 

Bee.  8160.  ProTlsions.  applying  generally  to  courts  of  record,  subjoct  to  ce^ 
tain  qualltlcMtlous. 
3160.. Certain  sections  not  to  apply  tu  ^e\\   xuik  ciiy  ooart;  who  a  oba* 

resident. 
31f!l    T\nu-  t«.i    oerrice  of  notices. 
8102.  Benrice  of  notice  of  trial;  filing  of  note  of  tssuc 
3103.    When   court   may  relieve   fiow   imprlaoniaont. 
8ie4.  Money;   how   paid   into  the  court. 
3104a.    Fees  of  clerk  of  New  York  city  court. 

S  31S8.  [Am'd,  lOOT.]  PpoTltilomBy  applyi^V  veserallT  to 
eoarts  of  record,  avblect  to  certain  analillcfitioiis. 

Each  of  the  foregoing  provisions  of  this  act  whic  h  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  city  court 
of  the  city  of  New- York,  or  generally  to  courts  of  reeoi*d,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.  1872,    ch.  029,  I  2;  am'd  L.  1907.  cb.  707.     In  effect  Aug.  12.  1907. 

dSieOw  [Am'd,  1806,  1902.]  Certain  ■ecttons  not  to  apply 
to  Ne'vr  York  etty  coart  $  -vrlio  a  Mon-realdemt. 

Sections  four  hundred  and  thirty-eight  and  six  htindred  tnd 
three,  sections  six  hnndred  and  eleven  to  six  hundred  and  nine 
teen,  both  inclcsrve,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  of 
this  act  do  not  apply  to  an  action  or  n  special  proceeding  broofbl 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  Mxty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  notion  in  the  eonrt,  pro«eciited  a< 
prescribed  in  article  third  of  thla  title;  or  where  an  nndertakibf; 
has  been  given  as  prescribed  in  section  thirty-one  hundred  and 

'•**  Dgtized  by  Google 


c-  20, 1. 1,  a.  1  OlTT  CdUBT  OF  N.  Y.  ||  3161->e2 

sixty-five  of  thiij  act.  A' plaintiff,  in  an  action  brooght  In  the 
conrt,  who  has  an  office  for  the  regnfilar  transaction  of  business 
In  person,  within  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eignt  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
iQKui  the  city  court  of  the  city  of  New  York. 

li.  1886,  ch.  0B4.  9ee  f  lOL').  L.  1902,  cb.  f.l6.   In  effect  Sept,  1,  1902. 

13161.  [Allied,  1802.]  Tine  for  aewlce  of  itotliie«  tm  New 
York  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hnndred  and  thlvty-«ight  of  this  act;  notice  of  an  application  for 
jndgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  aflldavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  nn  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoinar  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6k  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872.  eb.  629.  <f  5  and  U:  h.  1874.  cb.  545,  §  2;  U  1875.  cb.  470.  §S  17 
and  50;  also,  t  61,  subd.  10;  h,  1902,  cb.  SIR    In  effect  Sept.  1,  1902. 

13168.  [Aiii«d,  1008.]  Service  of  notice  of  trial f  flUnar  of 
note  of  iMve. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  nnd  the  last  section  do  not 
tapply  to  a  case  where  spccinl  provision  is  otherwise  made  is 
article  third  of  this  title. 
■m  U  1074,  eb.  640,  I  »i  L.  1902,  cb.  616.   In  effect  Sept.  1,  1908. 
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I  8163.  WKea  eourt  may  relieve  fvom  imprisojumeat. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actoaUy 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
Dcrainst  the  person,  issued  in  an  action  brought  in  the  court,  ii 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execntion, 
agfliTi«t  the  person  of  the  judgment  debtor,  cannot  be  issued  npon 
the  judgment;  but  the  jud^Ement  creditor  may  enforce  the  jadg- 
ment  against  property,  as  if  the  execution,  from  which  the  jodg- 
inpnt  debtor  was  released,  had  been  returned  without  his  being 
taken. 

See  L.  1876,  ch.  479,  part  of  f  10. 

f  3164.  Money)  how  paid  into  the  eonrt. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

I  dl64n.  [Added,  1906.]  Fees  of  cleric  of  JVew  York  eify 
eonrt. 

The  clerk  of  the  city  court  of  the  city  of  New  York  ia  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars: 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  jud^ent.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  tne  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  deacttbed, 
twenty-five  cents.  For  making  and  certifving  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  jndgment  taken  as 
prescribed  in  article  tourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copv  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  paper  so  proved 
by  stipulation  shall  be  receive^  by  the  clerks  of  all  the  courts 
nnd  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effect  as  if  certified  by  a  clerk  of  the  court.  ^  ^ 
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ABTICUS  SKOOND. 

Pnvinons  exdutiveiy  applicable  to  the  prooeedinfft,  other  thetm 
appeaU,  in  an  ordinary  action. 

8ce.  3166.  SomznonB. 

8166.  Time   for  wrTlce  of  pleadinfft,    etc. 

3167.  EDtorcttinent  of  certain  judgments  In  faror  of  worUng  women. 

3168.  Time  for  non-acceptance  and  juatiflcatlon  of  ball,  etc. 

3169.  Proof  necessary  to  obtain  warrant  of  attachment. 

3170.  Serrice  of  summons  without  the  city,  or  by  publlcatlOD. 

3171.  Commission   to  take  testimony. 

3172.  Oonrt  may  refer  ooestlon  artalng  «pon  a  motion. 

3173.  Time   for   filing  decision    upon   a    trial  ^y   tne   ooort.    Id.;    wImo 

sufficient. 
S174.  Counterclaims. 

8175.  Perishable  property  may  be  sold.  .  •  ( 

8176    Portion  of  rerdict,   etc.,    may   be  remitted. 

fi  6106.  SiammoAii. 

The  sammoDB,  in  an  action  brought  in  the  court,  moat  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may^  upon  satisfactoi7  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New-York;  or,  where  there  arc  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plnintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  cony  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  tho  plaintiff  will  pay  any 
judgment  which  moy  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  Bervice  of  the  summons  without 
the  city  of  New-York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof.  excluslTc 
of  the  day  of  service.  If  a  summons,  reqnirii^g  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

Ii.  1872.  ch.  29.   9  6;  L.   1874.  ch.  646.   {  1. 

I  8100.  Time  for  serrloe  of  pleadlAflrst  ete. 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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same  nnmber  of  days,  as  stated  in  the  saumons,  withia  which 
ttie  defendant  is  required  to  serve  a  copy  of  liis  answer,  after 
serylce  of  tlie  summons.  But,  except  as  otherwise  prescribed  in 
section  3185  of  this  act,  a  defendant,  arrested  liefore  answer,  hna 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  csasc  requires; 
and  judgment  must  be  stayed  accordingly. 

§  31C7.  [Repealed  by  L.  1007,  ch.  707.] 

I  3108.  Tteie  for  non-aeceptanoe  amd  Jmvtlflaatioik  of  1nU1« 
ete.  ^ 

The  time  for  taking  certain  proceedings,  in  an  action  brouffht  in 
the  court,  is  a^  follow^: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plnintiiTs  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties.  In  an  under- 
taking piven  by  the  plaintiff,  as  security  for  the  defendant's  cosJs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  n 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1875,  cb.  479.  SS  16  and  17;  alto,  |  61,  rabd.  0. 

I  8ie9.  [Aiii*d,  1899.]  Proof  necessary  to  obtain  irarraitt 
of  attachment. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  that  a  sufficient  cause  of  action  exiSts 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amoun/t  stated  in  the  affidavit,  which,  if  the  action  is  to  recover 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adnlt  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertaUied. 

8.  That  the  defendant,  being  an  adult,  has  removed,  or  Is  about 
to  remove,  property  from  the  State,  with  intent  to  defraad  his 
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cr^Hi^n,  or  that  h^  fatt«  aMifiTA^*  didpoeed  of,  or  secreted,  or  U 
About  to  assign,  dispose  ot,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons  in  his  behalf^  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force, 
ah^'  'z''*«£^*l^%M^ 47 ;  L.  190, eh. att ;  see,  slso,  L.  1810. cb.  18B ;  L. iBMk 

f  8170.  Serrlce  of  suntnioiis  wltbont  tKe  olty,  or  by  piab« 
Ilea  tl  on. 

An  order,  directing  the  scryice  Xft  a  summons^  either  without 
the  city  of  New- York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachmeut  has  been  issued,  ns  prescribed  in  the  last 
section,  and  personal  serTice  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where  ^ 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the ' 
Bummons  without  that  citv  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  638,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  tne  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  Now- York  ",  in  place  of  the 
words,  "the  State'*  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  cb.  545,  |  3.    Be«,  alw,  {  488,  tubd.  8.  ante. 

I  81T1.  Commission  to  take  teMtimony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "the  city  and  county  of  New-York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester  **, 
mnst  be  regarded  as  substituted,  in  place  of  the  words,  "the 
State",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice  of  the  court. 

8.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pnrsnant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  IKS.  eh.  88».  i  8.    8m  ante,  f  887. 
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f  3172B.  Court  may  refer  autt«tiom  arising  «pon  a  aaotiaau 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  reference,  to  determine  and  report  upon  a  quettioa  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action* 

L.  1875.  ch.  470,  f  6B.    See  ante,  f  887. 

I  3173.  Time  for  fllins  deci»loa  opoa  a  trial  by  tbe  ooart* 
Id.  I  'When  aulllelent* 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  fiuaily  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereunon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  wa8  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  soecial  decision,  statiog  separately  the  facta 
found,  and  the  conclusions  of  law. 

li.    1872,    ch.    628.   |  4. 

I  8174.  Connterelalms. 

A  counterclaim,  sjpecified  in  subdirision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  internosed,  In  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  fayor  of  the  defendant,  may  be 
rendered  for  any  sum. 

I  3175.  PerflMhable  property  may  be  eolA. 

Where  perishable  property  has  been  leried  upon,  by  Tirtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  lery,  by  order,  direct  the 
safe  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.  1874,  cb.  545.   |  6. 

I  3176.  Portion  of  Terdlet,  eto.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,'  an  asseaa- 
ment  of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue.  i 

:3m  L.  1867.  ch.  S44.   I  40.  ^^ 
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ARTICIiB  THIRD. 

Promaitm^  eseoltwfiwlif  amlicdbie  to  the^  proeeedinff$^  cither  than 
appeaUf  %n  oertam  marine  eatues. 

See.  SITT.  AR«it  In  certain   marine  caoaes.    Goort  may  regoUte   l>7  geaeral 
roles. 
8178.  Id.;  contents  of  order  of  arreat. 
8170.  Id.;  iiroceedinga  on  arrest. 
8180,  8181.  Id.;   baU  or  deposit  before  return. 

8182.  Id.;  twil  or  deposit  after  retnm. 

8183.  Id.;  when  and  how  defendant  to  renuiln  in  ouatody. 

8184.  Id.;  return  of  summons,  etc. 

8185.  Id.;  proceedings  after  return. 
8188.  Id.;  trial. 

8187.  Ordinary  action  may  be  brought  for  like  cause. 

S  8177.  Arreat  in  eertain  marlMe  eauvea.  Ooart  may  rev«« 
Isftte  by  general  rule*. 

In  an  action  specified  in  snbdiyision  second  of  section  317  of  thit 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
flection.  If  such  an  order  is  granted,  the  proceedings  in  the  actioi 
must  be  conducted  as  prescribed  in  this  article.  The  justices  ol 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  mannei 
in  which  an  application  for  such  an  order  may  be  made,  and  th« 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  I*.  1872.  eh.  829.  part  of  i  6. 

I  8178.  Id.)  contents  of  order  of  arrest. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  m  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  dny  there- 
after,  when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  B.  L.  1818.  883-8W.  H  110.  Ill,  118.  119,  120.  121,  128.  124,  127-18U; 
alao,  L.  1872,  cb.  829.  §  6. 

I  8179.  Id.  I  proeeedlnvs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons:  and 
also  a  copy  of  the  order  of  arrest  and  of  the  papers,  upon  which 
It  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  «^7«>»  J«  P''.t"^;S^ 
In  the  next  section,  be  mnrt  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New-York,  for  the  confinenient  of  prisoners 
In  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  Is  in  8e»siOTi 
St  chambers,  the  sheriff  must  take  the  defendant  from  the  jaik 
and  bring  him  before  the  court. 


***  ,y  Google 


Digitized  by* 


!g  8180^  CITY  COURT  OF  N.  Y.  c.  »,  t.  1>  t 

I  8180.  Id. I  bail  or  deyoslt  Uefare  return. 

The  defendant  may  give  bail,  by  deliyering  to  the  sheriff  a  writ- 
ten  undertakifis  to  the  plaintiff,  in  the  sum  specilled  in  the  order 
Df  arrest,  executed  by  one  or  more  sureties*  to  the  eifect  that  the 
defendant  will  nttiiid  in  person  at  tlie  opening  of  the  court,  at 
the  chambers  thereof,  on  the  nest  day  thereafter  vrheo  It  is 
there  in  session;  or  Le  nmy  deposit  with  the  sheriff  the  sum 
specified  in  the  order  of  arrest.  In  cither  case,  the  sheriff  must 
forthwith  release  him  from  custody. 

S  3181.  The  attme. 

Where  bail  is  given,  as  prescribed  in  the  last  section,  the  oflScpr 
taking  the  acknow lodgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  uncjer  onth,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  tbf 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committea  to  jail.  Where  a  depodi 
is  made,  the  money  deposited  must,  before  the  exoiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3104  of  this  act. 

f  8182.  Id.  I  ball  or  deposit  after  return* 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  ma- 
tody  to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  hb 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  wili,  at  sll 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  n  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  serenth  of  this  act,  appliei, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

I  8183.  Id.  I  irhen  and  laow^  defeadaMt  to  reaiaim  la 
oustodr* 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  thne.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  8184.  Id. I  retvra  of  sammoAs,  etc. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  conrt  is  not  then  in  session  at  chambers;  in 
which  case,  it  must  be  made  immediately  after  the  opening  -of 
the  court,  on  the  first  day  thereafter,  when  it  is  there  in  i 
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If  the  defendant  has  given  bail,  the  undertaking  ol  the  bail  must 
be  returned,  to  l>e  delfrertd  to  the  pkiiutiff  when  the  court  so 
directs. 

I  8185.  Id.  I  proeeedflnoTfl  after  retorn. 

Unless  both  parties  soouer  appear,  the  court  must  wait  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  the  court  is  then  engaged  will  permit,  the  court  must  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complaint,  with  costs,  must  bo  rendered,  if  the 
defendant  does  not  then  attend  in  pcisou,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in 
person,  the  pleaoings  must  then  be  made,  and  issue  must  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  It 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issuo  must  be 
tried  by  the  court,  without  a  jury. 

f  SlSe.  Id.)  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  couirr  at  cbam* 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  irenerally  or  for  a  particular  day;  and  it  may  give  sucb 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse* 
quent  time,  either  at  chambers  or  at  a  trial  term  or  special  term. 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
juditment  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  Fix  days  after  the  joinder  thereof,  unless  both 
imrties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trinl  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  8187.  Ordinary  action  may  be  bronarlit  for  Mice  oavse. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in  the  ordinary  manner  an  action,  for  a  cause 
specified  in  subdivision  second  of  section  S17  of  this  act. 
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ARTIOIiB  FOURTH. 

AppeaU, 

(Amended,  1902.) 

Sec.  8188.  Appeal  from  a  Jndgment. 
3180.  Idem:  from  an  order. 

8100.  Time  to  appeal  and  proceedings  thereupon. 

3191.  Appeal   to  appellate   dlTision  of  the  supreme  court  and  in   whmt 
cases. 

3102.  Idem;   proceedings  regulated. 

3103.  Idem;  within  what  time. 

31M.  Idem;  determination  apon  appeal,   how  enforced.  Idem;  wbi*rv  n^« 
rru*  ••vt  crooer:*  granted. 

I  3188.    [Am*d»  188S,  1902.]    Appeal  from  a  Jadwaeat. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judfrment  rendered  in  the  supreme  court  as  preacrlbed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853,  ch.  017,  I  5;  L.  1872.  oh.  029.  U  0  and  11;  L.  1806,  ch.  046;  L.  1008, 
ch.  5lf.   In  effect  Sept.   1,  1902. 

I  8189.    [Am*d,  1895,  1902.]    Idemi  from  aa  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  n  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  jndf?ment  rendered,  or  an  order  made. 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.  1872,  Ob.  020,  If  0  and  10;  L.  1896.  ch.  946;  L.  1908.  ch.  616.  In  •ffect 
Sept.  1,  1902. 

f  3190.  [Am'dy  1902.]  Time  to  appeal  and  proeeedla^a 
therenpon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  must 
hi  taken  within  ten  days  after  service  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  iu 
4Mth(>r  of  the  last  two  sections. 

L.  1902.  ch.  515.     In   effect  Sept.  1.  1902. 

S  3191.  TAni'd.  189B,  1902.]  Appeal  to  the  appellate 
dtvliilon  of  the   supreme  eoort)   la  what  eases. 

An  appeal  t'>  the  appellate  division  of  the  supreme  court  In  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  npon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-eight  and  thirty- 
one  hundred  and   eighty-nine  of  this  act,   provided  such   appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
fs  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  agahost  him. 

Co.  Proc..  f  362:  L.  1874.  ch.  645,  8  9;  U  1896,  cb.  946;  L.  1902,  cb.  619. 
In  effect  Sept.  1,  1902. 

18102.  [AMK>d»  1902.]  Practice  and  proceedlnars  on  appeal 
to  appellate  dlTlaion  of  aapreme  eoart. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescril^ed  in  the  next  two  sections. 

See  L.  1874,  cb.  545«  {  9;  L.  1902,  cb.  616.  In  effect  Sept.  1,  1902. 

f  8108.    [Am'd,  189S,  1902^]    Idemi  within  what  time  talcea. 

An  Bppea).  authorised  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1896.  cb.  946;  L.  1902.  cb.  616.   In  effect  Sept.  1.  1902. 

18194.  [Am'd,  1902.]  Idem;  determlaation  apoa  appeal, 
h<»w  eaforeed.  Idemi  -wbere  new  trial  vras  praperly 
irvanted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tiond,  if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

L.  irK)2.  cb.  616.   In  effect.  Sept.  1,  1902. 

i;  3l91«a.  [Added,  1904.1  Appeals  from  tlae  olty  conrt  off 
tiie  city  af  IVew  Yorlc. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
serrice  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court 

L.  1904,  cb.  430.    In  eflteet  Sept.  1,  1904. 

f  819S.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.),oOQle 
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TITLS  II. 

Xhe  mayor's  cotirt  of  the  city  of  Hudson,  and  the  recoidf  *tf 
courts  of  the  cities  of  Dtica  ana  Oswego. 

[Mayor's  Conit  of  City  of  Hnflson  snoeni^ded  hv  Oitr  Court 
of  the  City  of  Hudson  by  L.  1895,  oh.  751,  ((  127-1^.1 

IM.  MM.  CIvn  Mrisdlctlon   prewnrlbed. 

8197.  CortatD  pending  acilona,  etc.,  transferred  to  gQireme  eomt. 
819S.  I<r:   certain  papers,   etc.,  to  be  transmitted   to  count/  clei^. 
8190.  Power  o(  supreme  omrt,  la  vtftfons.  etc..  m>  txaasisiM(L 

3200.  Proceedings   in  case  oC  Jtidgft's  ditabiaijr. 

3201.  Seryice  of  subpoenas. 
8202.  Bffect  of  this  title   limited. 

I  8186.  CivU  JnrUidloUoa  preaevibea. 

TJtie  ciyil  jurisdiction  of  the  mayor's  court  of  tbe  dty  of 
Hudson,  the  recorder's  conrt  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whev«of  jurisdiction  is  expressly  conferred  upon  the  court:  fagr  t 

E revision  of  a  statute  incorporating,  or  otherwise  specially  re- 
iting  to  the  government  of,  the  city  wherein  the  court  is  locatedL 
Oo.  Proa*.  I  83. 

I  BlWm  Certain  pendlnsr  actionji,  etc.,  transferred  to  ■«- 
preme  court. 

Bvery  oivii  action,  now  o ending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transfentd 

to  the  supreme  court;  and  the  subsequent  proceedings  thereia 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  actioD 
had  been  commenced  in  the  supreme  court. 

I  8108.  Id.  I  certain!  papers,  etc,  to  be  tranonUtted  to 
eonmty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or.  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  bis  office.  The  expense  of  so 
doing  is  a  county  charge* 

1  8188.  Power  of  ■npreme  eonrt,  In  aettona,  ete.,  so 
transferred* 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courte.  to 
a  civil  action,  other  than  an  action  specified  in  section  3196  of 
this  net,  with  like  power  and  effect,  as  the  court  in  which  it  wm 
commenced  might  nave  so  done,  If  this  act  had  not  been  passed. 

I  3800.  Proeeodlnsro  In  case  of 'IndffoHi  disabllltF* 

The  county  court  of  tbe  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  Itself  an  action  of  whicfc 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  sectkw 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  jndge  thereof 
is,  for  any  cause,  incapable  of  actinir,  either  senerally  or  in  tiie 
particular  action.  Sections  344.  345.  and  846  of  this  act  apply 
to  such  an  order  of  renioval,  and  to  the  proceedings  subseqoMit 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same. 
as  in  an  action  brought  in  the  rouvitv  <Murt,  ascent  that  coitr 

(t5U  Digitized  by  VjOOQ IC 


c.  20.  t.  2  RECORDERS*  COURTS.  gg  8a01-(» 

innst  be  awarded,  as  if  the  actiaa  had  remained  in  the  court 
from  which  it  was  removed. 
Go.  Pne..  part  of  f  aa. 

g  saoi*  Service  of  aiabpoeiias* 

A  sabpoena,  issued  out  of  either  of  those  courts,  may  be  served 
apon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  eennty  of  the  State.  The  sheriff 
ia  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  It  was  issued  out  of  the  supreme  court. 

2  B.   L.  806.  eh.  86,  f  18. 


BCect  of  tUim  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferringr  upo\ 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic^ 
tlon,  i)ower  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

8ftl 
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TITLE  III.* 

The  city  ooart  of  Yonkan, 

8m.  8908.  Jorladictlon   io  cItU  acUoiw. 

8204.  Last   secUoo    qaallfled. 

8805.  BammoiM.  where  served. 

8806.  This  title  doe*  DeC  tJIeci  Jnrladiction  of  tbe  oooit,  cte..  In  fpeelN 

proceedings. 

I  3S03.  jQrlMdlctlon  im  oItII  ootloas. 

The  jurisdiction  of  the  city  court  of  Tonkers  extends  to  tbe 
following  civil  actions  only: 

1.  An  action  o gainst  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgmeot 
tor  a  sum  of  money  only,  or  to  recover  one  or  more  diatteia. 
with  or  without  damages  for  the  taking,  withholding,  or  deteo- 
tion  thereof- 

2.  Aa  action  to  foreclose  or  enforce  a  lien,  upon  real  properti 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  m  fsTot 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  buildiog 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paTing, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an^  everr 
other  improvement  to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  Interest,  upon  one  « 
more  chattels. 

See  L.  1878,  ch.  61.  |f  1  and  3;  L.  1874,  ch.  171,  |  1;  L.  1878,  cb.  2SS.|li 
L.  1878.  ch.  186.  H  1  and  2. 

I  8204.  [Am'd,  1888.]    liMt  seetloa  avallJled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  tD 
the  following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  tbe  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,- the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  is 

I  instalments,  successive  actions  may  be  brought,  for  the  instsl- 
monts.  as  they  become  due. 

2.  Tn  an  action  to  recover  one  op  more  chattels,  a  judgment 
cannot  he  rendered,  in  favor  of  the  plaintiff,  for  a  diattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thonstnd 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  tn 
executor  or  administrator.  In  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  ooe 
of  the  parties  thereto  resides  in  the  city  of  Tonkers,  or  in  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  wamnt 
of  attachment  is  granted  to  nccompnnr  the  summons,  and  IcTled 
upon  property  of  the  defendant,  within  that  city;  or  tbe  actios 
is  brought  to  recover  one  or  more  statutory  nenaltiesj  by  the 
city  of  Jifonkers,  or  one  of  its  officers  or  boards  of  commissioner& 
Such  warrant  of  attachment  must  be  granted  and  subsequeot 

*  The  prsctics  la  the  city  court  of  Yonkers  is  naterlsUy  clwDSed  ^  I» 
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procf^dJDgg  taken  in  accordance  with  the  provisions  and  re- 
quirements herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 

I  89CNS.  SununoiiSy  'where  aerred* 

The  summons,  in  an  action  brought  in  the  court,  xnaj  be  lenred 
At  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I  820e.  Tliiii  title  does  not  alKeet  Jvrlsdletion  of  the  oovrtt 
ete.9  iM  Bpeelal  proceedlnfffl* 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  juriadiction,  power, 
or  authority,  in  a  special  proceeding:  or  conferring  upon  the  city 
judge  of  xonkers  power  or  authority,  in  an  action  brougtit  in 
another  coort 
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TITLB  IV. 

The  district  courts  of  the  city  of  New-Tork,  and  tha 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrtide  1.  ProyiBlons  generally  applicable  to  all  the  courts  specified  In  tUi 

title. 
2.  ProTisions  exclusiTely  applicable  to  tbe  <Ustrlct  couru  of  tlie  dty 

of  New- York. 
8.  ProTialODB  exclusiTely  applicable  to  the  justices'   courts  of  Altiaiiy 

and  Ttoy, 

article:  first. 

fYovisvona  generally  applicable  toaflthe  courts  speeijkd  inthU 

title. 

See.  8207.  Setrice  of  complaint  with  summons;  proceedings  tlMreapoo. 
82U8.  Id.;  and  proof  of  service. 
8200.  Action  to  be  commenced  by  service  of  summons. 

8210.  Order  of  arrest;   warrant  of  attachment;    requisition  to  replevy. 

8211.  The  last  section  qualified. 

8212.  Proceedings  where  iitie  to  real  property  is  in  qaeatlon. 
3218.  Appeals. 

8214.  Bffect  of  this   act,  upon  jurisdiction  and  proceedings. 

I  8207.  Ser-vlce  of  complaint  'vrltli  sammonsi  proeecdises 
^l&erenpon. 

Section  3126  of  this  act  applies  to  an  action  to  recorer  npon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867.  ch.  844,   8  15;  L.  1878.  ch.  182.  U  1  and  2. 

I  8208.  Id.)  and  proof  of  aerr^lce. 

In  an  action  broujcht  in  either  of  those  courts,  the  summon^ 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  eerxw 
by  any  person  not  a  party  to  the  action:  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attotney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  Sbrvice  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  maunw 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  dcfendsint 
therein. 

See  L.  1873,  ch.  182.  fi§  1  and  3;  L,  1867,  ch.  844.  $  16:  L.  1882.  ch.  4M. 
{  14;  L.  1864,  ch.  6G0,  i  2,  and  L.  1866.  ch.  768;  also  |  2878.   ante. 

I  8a09.  Action  to  be  commenced  by  service  of  snmmQBS. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  etFt»ct,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiiider  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

I  8210.  [Am*d,  1884.]  larder  of  arrest  $  warrant  of  attaeb- 
ment;  reantsltlon  to  replevy. 

Articles  third,  fourth,  and  litth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aotJoii  brought  in  either  of  thote 

•  The  titie  to  now  **  City  Court  of  AlUtoy,"  Laws  1884.  ch,  Ut 
804 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  reqniai- 
tiou  to  repleTy,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  tlie  marshal  to  attach  or  replevy  the 
properly,  on  or  b(.'fore  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  daj^s  before  the  return 
day  of  the  summons. 

L.  1884.  ch.  4X. 

I  8211.  The  last  secilon  qualfHeil. 

The  provisions  of  the  last  section  are  subject  to  the  followhiif 
qualifications: 

1.  Nothiui?  contained  !n  v.'ither  of  the  articles,  so  made  appll* 
cable,  applies  to  nn  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-Yorlc,  or  afEects  any  provision 
of  this  title,  relating  to  the  Jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  conrt 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attacli- 
ment,  or  a  requisition  to  replevy,  in  cither  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any  . 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,'  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

f  8212.  PrAc«ediBirs  where  title  to  real  property  la  In 
qoeiitioB. 

Sections  2951  to  29.58  of  this  act,  both  inclnsive.  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

8e«  Co.  Proc.,  |  68. 

I  8218.  [Am'd,  189S.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judcrment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a  new  trial  is  ordered,   costs 
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shall  be  in  the  discretion  of  the  appellate  conrt  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  city 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  opponi  may  be  taken  to  a  countx 
court  from  u  judgment  rendered  by  a  justice  of  the  peace  wb 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
iSuch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  iocated. 
li.   1867.  ch.  844,  f  76;   L.  1886,  ch.  946. 


S   3214.   Effect    of   thtm    mot,   QpoA  Jwladletl«A   aaA 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  proyision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  Jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  Justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  procceil- 
ing  in  an  action,  brought  in  eith^  of  those  courts,  or  a  special 

Eroceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
ited,  either  expressly,  or  by  reference  to  another  proTision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  th^  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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ARTICLB  flflSOOND. 

/VovistOTM  eapefoMiveZy  applieahle  to  the  diatriet  courts  of  the  eUy 
of  New- York. 

Sm.  3215.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  citjr. 

3216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  cltj. 

3217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3218.  Proceedings  thereupon. 

3219.  Repealed.  1902.  See  the  Municipal  Govt  Act  of  New  York  eltjr. 

3220.  Repealed,  1902.  See  the  Monlcipal  Court  Act  of  New  York  city- 

3221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

18216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
fork  city. 

f  32ie.  Repealed,  1902.  See  the  Municipal  CJourt  Act  of  New 
York  city. 

fSSlT.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  dty. 

I8S18.  ProeeedlBsa  tbereupoB* 

An  order  of  arrest  must  direct  that  the  summons  accompanyinit 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  Mim,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  if  17-19. 

|32ld.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
Tork  city. 

13220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city# 
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ABTICLB  TniRDk 

fVovmofU  exeiusivdy  applioable  to  fheju9tice^  oawrU  of  ASbv% 

ondTrojf. 

Sec.  3223.  Jurisdiction   In   civil  actions. 

3224.  ](1. ;  ii|x>n  judgment  by  confe«tlon. 

3225.  Dotketiog   Judgments;    execution   therenpon. 
3225a.  Application  of  certain  sections. 

f  8228.  JnvladtcttoB  In  elvil  nettono. 

The  justice's  court  of  the  city  of  Albany,  and  the  Jnstiee^i 
eourt  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  au  action,  of  which  a  justi.-e  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862,  and  28C3  of  this  act;  and  also  of  an  action  to  iiH.-0Tcr  t 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  jnU;:- 
ment  for  a  sum,  not  exceeding  tAvo  hundred  dollars.  Keilhcr  oi 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  tbui 
section  does  not  affect  the  juriadiction  conferred,  by  the  sutatory 
provision^  remaining  in  force  after  this  chapter  takes  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 

See  Oo.  Proc.,  «  67;  L.  1866,  eta.  1»;  U  18M»  eh.  til,  f  8;  L.  1870.  A  M6, 
i  11;  U  1872,  cb.  128,  §  11;  U  1876*  dk.  18,  |  14.  See  L.  18B8,  ch.  811:  U 
1808,  eta.  680. 

I  3224.  Id.  I  vpen  JadirmeBt  %t  oonfe«aioii« 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  fire  hundred  doUani 

I  8226.  Doek«tlnff  Jadirmeiit»|  execution  tbere«9«M« 

The  provisions  of  sections  3017  to  3022  of  this  act^  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  couru, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  actiOB 
wherein  the  judgment  was  render^;  except  that  the  tninacri*it, 
filed  in  the  clerk's  office  of  the  county  wherein  the  ooart  is  iorstfd^ 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 

8  82B5a.  [Added,  188T.]     AppUeation  of  oertAlA  ■eetloms. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  th* 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
olerk. 

L.  1M7,  <di.  «M.    In  effect  Sept.  1,1197. 
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TITLB    V. 
V^^    Biiinlcipal  conrt  of  the   olty  of  Roelieater. 

ProTlBioiw  of   chapter   19  generally    applicable   to  the   court   and 


judges. 
3SS7.   Appeala. 

3aB2e.    [Am'a,  1907.]    ProTlslon*  of  ohapter  19  senerallF 
pliemble    to  the  coart  and  Jadare*. 

rhe  proTisions  of  chapter  nineteenth  of  this  act,  excluding 
tion  three  thousand  sixty-three,  excluding  article  three  of  title 
ht,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
i  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
?reof;  except  so  far  as  they  are  inconsistent  with  the  next 
ftion,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
ler  statute  applying  to  said  court  or  the  judges  thereof  as  now 
sting  or  hereafter  amended.  For  the  purpose  of  applying 
i  same,  the  court  is  deemed  a  justice's  court;  each  judge 
ereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
r  is  deemed  a  town  of  Monroe  county. 

a.  1878,  ch.  106.  part  of  |  4;  L.  1907,  ch.  764.  In  effect  Jan.  1,  190S. 
I  SaOT.  [Added,  lOOTf  am'd,  1908.]  Appeal*. 
Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
om  judgments  and  orders  of  the  municipal  court  of  the  city  of 
ochester  and  from  orders  of  the  judges  thereof  as  provided  in 
■tides  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
id  the  provisions  thereof,  except  section  three  thousand  sixty- 
iree,  apply  to  such  appeals,  except  as  herein  expressly  modified, 
he  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
ited  copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
3unt7  court  in  the  same  manner  and  on  the  same  notice  as 
lotions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
lay  be  put  on  the  calendar  of  said  court  as  provided  in  section 
tiree  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
9  the  county  court  to  open  a  default  as  provided  in  section  three 
housand  sixty-four  of  this  act,  which  application  may  be  heard 
rithout  the  return  unless  otherwise  ordered  by  the  court;  and 
n  appellant  may  apply  upon  affidavits  and  the  return  to  said 
ourt  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
lovered  evidence;  the  court  in  either  case  may  stay  any  or  all 
itoceedings  under  the  judgment  or  order  appealed  from  upon 
(uch  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
learing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
ippeals  must  render  judgment  according  to  the  justice  of  the 
mse,  without  regard  to  technical  errors  or  defects  which  do  not 
ifPect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  opposite  party 
or  bis  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  now  trinl  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  th^e 
appeal  to  either  party  absolutely  or  to  abide  the  event.  ^ 
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CHAPTER  XXI. 
Costs  and  Fees. 

Tmjfi    t. —  Awardliif  and  Enfordng  Paynent  of  Costa. 

TITLE    n. —  Flxintf  the  Amoant  of  Costa. 

TITLE  m. —  Secarity  for  Costa. 

TITLE  IV.— Qenoral  Prorfaions  Botatii«  ta  Foos. 

TITLB    V. — Siuiis  Allowed  M  Fees. 

'  TITLE   L 
Awarding  and  enforcing  payment  of  cotti. 

Article  1.  General  regulations  respecting  the  awarding  of  costa. 

2.  Regulatlong  respecting  the  awarding  of  costs  in  particular  caaaa. 

3.  Mlacella&aous  provisions. 

ARTICLB  FIRST. 

General  regulationf  reepecting  the  awarding  of  comU, 
Bee.  8828.  When  plalnUff  entitled  to  coots  of  course. 

3229.  \\lien .  defendant  entitled   to  costs  of  coarse.    Bule  as  to  two  « 
more  defendants. 

8280.  When  costs  are  discretionary. 

8281.  Costs,  where  several  actions  are  brought  on  aamo  VMtraasot.  tk. 

8282.  Interlocutory  costs  upon  issue  of  law. 

8283.  Id.:  how  collected. 

8284.  Costs,  where  there  are  aeteral  imuea  of  fact. 
8286.  Id. ;  after  discontinuance  upon  answer  of  title. 
8236.  Costs  of  a  motion. 

3237.  The  foregoing  sectiona  limited. 

8238.  Costs  upon  appeal  from  flnal  Judgment. 

3280.  Id. ;  upon  appeal  from  interlocutory  judgment  or  order. 

8840.  Id.;  In  a  apedal  proeeediaf. 

I  8228.   [Am'd.  1898,  1804,  1810,  1814,  1810.]    ^WKeA  pUlmllt 
entitled  to  costs  of  coarse. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering 
of  a  flnal  judgment  in  his  favor,  in  either  of  the  fallowing  actiont: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  tu 
interest  in  real  property:  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  ia 
question  upon  the  trial. 

2.  An  action  to  recover  n  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  damages,  if  any,  awarded  to  nim,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

8.  (Aim»d,  1H88.1  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  Of  section  twenty- eight  hundred  and  sixty -three  of 
this  act.  But  if,  In  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  nialiciouB  prosecution;  or  a  nne  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages, 
li.  1898.  eh.  110.     In  effect  Sept.  1.  18d8.     See  I  3284. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this  section,  in  which  the  complaint  demtads 
Judgment  for  a  sum  of  money  only.  But  the  plaintiff  is  not  eo- 
titled  to  costs,  under  this  subdivision,  unless  he  recovers  the  soo 
of  fifty  dollars  or  more. 
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5.  [A«d«d,  1904,  «m>«,  1910,  1014,  1916.]  In  all  actions 
hereafter  brought  in  the  supreme  court,  triable  in  the  county  of 
Nev  York,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  citv  court  of  the  city  of  New 
York,  and  in  which  the  defendant  shall  have  been  serred  with 
process  within  the  county  of  New  York,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  snail  recover  one  thousand 
dollars  or  more.  In  all  actions  hereafter  brought  in  the  supreme 
court,  triable  in  the  county  of  Kings,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  in  the  county 
court  of  Kings  coonty,  and  in  which  the  defendant  shall  have 
been  served  with  process  within  the  county  of  Kings,  the  plain- 
tiff shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  originally 
brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and  in  which  the  defendant  is  a  resident  of  the  county  of 
Albany,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  county  court  of  the  county  of  Albany,  the 
plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  five  hundred  dollars  or  more.  In  all  actions  hereafter 
originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,  and  in  which  the  defendant  is  a  resident  of  the 
county  of  Kensselaer,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Rensselaer,  the  plaintiff  shall  recover  no  costs  or  disbursements 
unless  he  shall  recover  five  hundred  dollars  or  more.  In  all 
actions  hereafter  brought  in  the  supreme  court,  triable  in  the 
counties  of  Bronx  and  Queens,  and  m  which  the  defendant  is  a 
resident  of  the  county  where  the  action  is  brought,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  counties  of  Bronx  and  Queens,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  brougfit, 
triable  in  the  supreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court 
ol  the  city  of  New  York,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  municipal  court  of  the 
city  of  New  York,  and  in  which  the  defendant  shall  have  been 
served  with  process  within  the  city  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
two  hundred  and  fifty  dollars  or  more.  The  fact  that  in  any 
action  a  plaintiff  is  not  entitled  to  costs  under  the  provisions 
of  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section. 

U  1904.  ch.  55T!  L.  1910,  eh.  674;  U  1914,  ch.  80;  L.  1916.  eh.  60. 
in  effect  Sept.  1.   1916. 

I  8229.  liVhen  defendant  entitled  to  eosta  of  eonrae*  Rule 
mM  to  two  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render^ 
ing  of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  wai 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costa.  ogtizedbyGoOQle 
Id.,  part  of  li  805,  306.  ^ 
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I  3230.    [Am'd,  1800.]      When  costs  are  discreUonary. 

Except  as  prescribed  in  the  last  two  sections,  the  court  may, 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

Id.,   part  of  §  306;  L.   1900.  ch.   181.     In  effect  Oct  1,   1900. 

t  3281.  rAm'd,  1805.]  Costs,  where  severml  actloas  are 
brongrht  on  same  Instramenty  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persions  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recoverwi, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  di>e« 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
en  eh  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  Stat«»: 
or.  if  the  action  is  brought  in  the  city  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be.  where  the  court  is  located. 

Id..  iMirt  of  I  304.  Soe,  also.  2  R.  S.  615.  |  15  (2  Rdxn.  638);  L.  1895, 
ch.    946. 

I  3232.  Interlocutory  costs  apon   tssne  of  lair. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  beiween 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of.  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

S4^>  2   R.    S.,    §    28. 

i  3233.  Id. I   how   collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 
I  3234.   Costs,    T^'here    there    are    several    Issues    of    fact. 

In  an  action  specified  in  section  8228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  rei-overs 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverst*  parly, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  issue;  in  which  ca.se,  the  plaintiff  only  is  entitle<i 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  li22S 
of  this  act,  where  he  is  not  entitled  to  C08ts«  as  prescribed  in 
that  subdivision. 
S^  2  R.   S.   017,   I  26   (2  Edm.   041). 

I  3235.  Id. I  after  discontlnnance  apon  ans^rer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New  York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that   title  to  real  property  wlU 
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come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  fayor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 

Co.   Proc..   |{  60  and  61. 

I  323e.   CoNta  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made  pur- 
suant to  sections  623,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or 
of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judge. 

Id.,  part  of  I  315.     Sec,  aUo,  L.  1840,  ch.  386,  §  15  (4  Bdm.  690). 

i  323T.  The    foreirotngr   nectloiiii   limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  coats  upon  an  appeal. 

I  3238.   Costa  upon   appeal   from  llnal  Jadflrment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
hint  upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  thft  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  afldrmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  Proc.,  part  of  {  306. 

I  8289.  Id.)  upon  appeal  from  Interlocatory  Jndflrmeiit  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refus- 
ing a  new  trial,  and  the  decision  upon  the  appeal  refuses  a  new 
trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the 
appeal. 

2.  Wh^re  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  |{  306  and  315. 
_  f  3240.    [Am'd,  1881.]      Id.|  In  a  special  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  courts  and  in  like  manner. 

See  Lu  1840,  cb.  270,  |  3  (4  Kdm.  6S2 ;  6  Id,  133):  also,  H  2086,  2109, 
2143,  2240,  2316,  2401,  2445,  2400,  aiitv. 
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ARTICLES  SBGOlfD. 

Regulationa  respecting  the  awarding  of  costs  in  parUemiar  i 

■m.  8241.  Costs  aid  met    the   8Ute;   bow   pftSd. 

t842.  Gotta    wbere    action    broagbt     faj    pooplo   on    reUdOB   «C    fOnm 

peraoD. 
8243.  Id.;  for  the  benefit  of  a  coanty,  etc. 
3244.  Costs,  against  a  school  officer. 
8245.  Id.;    agalnat    a    municipal    corporation. 

3246.  Id.;   by  or  against  an  executor,  etc. 

3247.  Coats  In  case  of  transfer,  etc.,  of  cause  of  aetioB. 

1  8241.  CoMts  naralnst  tltc  State |  how  paid. 

Where  costs  are  awarded  against  the  people  of  the  State  la 
an  action  or  a  special  proceedinir  bronarht,  hj  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  hare  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costi, 
out  of  any  money  in  the  treasury,  appropriated  for  that  pnrpoae^ 
upon  the  production  to  him  of  an  exemplified  copy  of  toe  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  coats;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  porsaant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  R.  S.  068,  5  14  (2  Edm.  578). 

f  8848.  Coats  where  aetlon  bvonirht  hr  people  on  relatloa 
of  private  pemon. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  indirldual, 
as  prescribed  in  section  1966  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
hi  the  first  instance;  and  against  the  people,  only  hi  case  an 
execution,  issued  thereupon  against  the  property  of  the  zelator, 
is  returned  unsatisfied. 

Co.  Pioc.,  part  of  f  319. 

I  8848.  Id.  I  for  the  beaeflt  of  a  oouatr*  «to. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  cftf. 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  1* 
awarded  against  the  body  for  whose  benefit  the  action  or  apedil 
proceeding  was  brought. 

Id.,  f  820. 

I  8844.  CoatSy  avalmat  a  aehool  oflleer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  hie  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
Instruction,  and  where  it  is  certified  that  it  appeared,  upon  fhp 
trial,  tbat  th«»  defendant  acted  in  good  faith.    But  this  aectiir 
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tloes  not  apply  to  an  action  for  a  penalty;  or  to  an  ncti  n  or  a 
special  proceeding,  to  enforoe  a  decision  of  the  superiatcndent 
L.  186«»  eb.  S6B,  f  e  (ftEdm.  961). 

i   8S45.    [Am'dy  1899.]    Id.)  aaralnst  a  mantctpal   corpora- 

tflOtt. 

Costs  cannot  be  awarded  to  the  t^laintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  im,  cb.  M2,  I  3  (4  Edm.  6») ;  L.  1886^  oh.  573;  L.  18M,  ob.  fiC9.      In  effrot  Sept.  1 

I  8846.  Id.  I  by  or  asrafniit  an  executory  ete. 

In  an  action,  brought  by  or  against  an  executor  or  ndminis^ 
trator,  in  his  representative  capacity,  or  the  truste?  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  ns  in  an  action  by  or 
against  a  person,  prosecutinf  or  defending  in  his  own  rigbt. 
except  as  otherwise  prescribed  in  sections  1835  and  18SG  of  t'  is 
act;  but  they  are  exclusively  chargeable  upon,  and  colloctibl^ 
iFom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  pnrty  person nlly,  for  mlsmmtag  - 
ment  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Proc.,   i»rt  of  f  SIT. 

I  S247.  Covts  fl«  ease  of  fransfer,  etc.,  of  caase  of  action. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commencr^- 
mont  of  an  action,  the  en  use  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  actlofi: 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  wns  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintifT, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Bxcept  in  a  case,  where  he  could  not  have  been  lawfully  dirocterl 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribe*! 
in  the  last  section,  his  disobedience  to  the  order  is  a  contemnt 
cf  court.  But  this  section  does  not  apply  to  a  case,  where  t'^e 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintifP.  if  his  only  beneficial  interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
his  services  in  the  action. 

id.,  I  SU;  2  B.  8.  619,  |  44  (2  Edm.  648). 
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•ABTICIiB  THIRD. 

MiseellaneousprovUkma, 

tM.  8248.  Certlfleate  entitling  partj  to  eosta  or  inerMied  eoili: 

8249.  Cosu  agaln»t  Infant  plaintiff;  coUectlbla  of  gnardlaa  9d  IttiA 
82M.  This  tltlo  not  to  altoct  ^wcUl  proTlatona  of  law. 

8S48.  C«rttlle»te  entltllnflr  party  to  e«»ta  or  imercoaoi. 
ooats* 

Where*  npon  the  trial  of  an  action,  the  title  to  real  iwuiicKf 
cornea  in  qneation,  or  any  fact  appears,  whereby  either  par^ 
becomea  entitled  to  costs,  or  to  the  increased  costs  specified  la 
section  3258  of  this  act,  the  judge  presidinj;  at  the  trial«  or  the  " 
referee,  must,  upon  the  application  of  the  party  to  be  benefitrd 
thereby,  either  before  or  after  the  yerdict,  report,  or  deeisioii 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  officer. 

2  B.  8.  6B8,  I  8  (8  Bdm.  78). 

I  8849.  Coata  aarainat  tmlaat  plalatUli  eollcetl%le  of 
^nardlaa  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  tbcy 
may  be  collected,  by  execution  or  otherwise,  from  his  gnardiaa 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintUL 

Ck».  Proe.,  I  816;  2  B.  8.  663,  if  IB  and  16.  8m  |  46»,  aato. 


I  asBO.  Tl&la  title  not  to  afleet  apoolal  provialoaa  of  law. 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  in 
this  title. 

see 
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TITLE  H. 
Vixhkg  the  amount  of  oofftik 

Artlcto  1.  Bams  allowed  as  coats;  dUbaraexBaota. 
2.  Taxation  of  costa. 

ARTIOLB  FIRST. 

8uin8  allowed  as  costs;  dishursemeniM, 

Bee.  8251.  Amoont  of  coata  ireneralTy. 

S252.  Additional  allowance  to  plaintiff  In  forecloanre,  partition,  ttc 

82S3.  Additional  allowance  to  eltber  party  in  difficult  caaea,  ate. 

32S4.  Allowances  under  the  foregoing  sections  limited. 

8266.  Coats  npon  adjournment  of  trial. 

8269.  DUbnrsementa  to  be  included  In  bill  of  coats. 

8257.  Increased  damages  not  to  carry  Increased  costs. 

8258.  When  defendant  entitled  to  Increaaed  coata. 
3259.  Increased  disbursements  not  allowed. 
8260.  Costs  upon  a  settlement. 

8201.  This  artlde  not  to  affect  special  prorlslons  of  law. 

I  SaSl.  [Am'd»  1896,  ISec^  1901.]  Amovmt  of  costs  venevAllT. 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  in<.ant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state»  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am*d,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed  in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thii,  ^een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
ac^  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and,  where  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  in  addition  thereto. 
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Far  making  and  serring  a  case*  twenty  dollars;  and«  when  ^ 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  ia 
addition  thereto. 

For  making  and  aerring  amendments  to  a  case,  twenty  doUara 

Upon  a  motion  for, a  new  trial,  npon  a  case,  or  an  ai^Ucatiea 
for  judgment  upon  a  special  yerdict,  the  same  snms  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motiont  or  upon  a  reference  specified  in  sectioo 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  not  exceeding  ten  dollars,  besides  necessary  disbursemestf 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hna- 
dred  and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  dty  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  Are,  at  which  the  cause  is  necessarily  on  the  <!alendar. 
excluding  the  term  at  which  it  is  tried*  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1001,  ch.  627.    In  effect  Sept.  1,  1901. 

4.  [Am*d,  1902.]  To  either  party,  upon  an  appeal  to  the  sa 
preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  « 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  Instance,  at  a  term  of  th? 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty -one  hundred  and  eighty- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1002,  ch.  515.  In  effect    Sept.  1,  1002. 

5.  To  either  party,  apon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  canse  is  on  thf 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceedmg  ten  per  centum  upon  the  amount  of  the 
judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  Proc.  ffl  307  and  315;  L.  Id05,  ch.  040.  Id  efl^frct  September  1,  UM 
L.  1806,  ch.   226.  g^  r^  T 
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I  S289.  Additional  Allowaaiee  to  plaltttltf  ta  foreelo»«r«, 
p»rtltloa,  oto. 

Whore  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  npon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  pl&intiff,  if  a  final  judgment  is  rendered  in  his 
faTor»  and  he  recoyers  costs.  Is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  yalue  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
Claim  to  which  Is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum»  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
ia  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1637  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  1636  of  this  act,  they 
most  DO  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  fiinal  judgment 
was  rendered. 

Oat.  Pn>e..  M  t06  and  we.    0m  Bid*  «L 

I  SaSH.  [Au'd,  1886,  1R&8,  1S09.  1908,  1909.)  Additional 
Allovrane*  to  either  party  la  dlSoult  and  eertala  other 
•aaoB. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upou  the  sum  due,  or  claimed  to 
be  due  upon  th'^  mcvlgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  interposed,  oi  in  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  per  centum 
npon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  'involved. 

Id.,  f  309;  L.  1&^,  ch.  S71 ;  U  1896,  ck.  61;  L.  1899,  ch.  299;  L.  190$. 
ch.  316.  Am*d  b7  L.  19f»9.  ch.  C5,  f  8.  8(>e  note  ^6  of  notes  of  Bosxd 
cf  Statatoiy  ComioUdatioii  at  end   r»  -^e.    He«  Rule  45. 
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I  8S64.  Allowmmoefl  under  the  forevolnv  fleetlOBS  limM«4. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  ^52  of  this  act»  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
8251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggrei^ate,  two  thousand  dollars. 
Oo^  Proe.,  i  S09. 

S  82B5.  [Am'd,  18(MS.]     Costs  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adrerse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  Ne^ir- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  I  314;  L.  1853,  ch.  G17,  part  of  |  4;  L.  1885,  ch.  94fi. 

I  82S6.  [Am'd,  ISeS.]  Disbursements  to  be  inelnded  fa 
bill  of  eosts. 

A  party  to  whom  costs  are  awarded  in  an  action  Ss  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospectire  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  ccmnty  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  Effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 
I<L,  I  311.  am'd;  U   1895.  ch.   831. 

1  82B7.  Increased  damaaes  not  to  carry  Increased  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damafirea, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 

2  B.  8.  616,   I  23  (2  Edm.  640). 

I  8268.  "Wben  defendant  entitled  to  Increased  eosts* 

In  either  of  the  following  cases,  a  defendant,  in  whose  fSTor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  Insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
In  section  3251  of  this  act,  and,  in  addition  thereto,  one-hatf 
thersot: 
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t.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  rirtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified   herein,  unites  in  his   answer  with  a  person  not 
entitled  to  such  additional  costs. 
2  B.  8.  616,  f  24. 

I  82S9.  Imcreasecl  disbursementK  not  allo-wed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,  f  28,  sm'd. 

i  8200.  Costs  vpom  m  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,  no  greater  sum  shall  bg  demanded   as  costs, 
than  at  the  rates  prescribed  by  section  82ol  of  this  act. 
Co.  Proc.,   I  822. 

I  8961.  Tliia  article  not  to  alKeot  special  provisions  of 
law. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  oUierwise  than  as  prescribed  in  this 
artide. 

871 
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ARTICIjB  bbcohd. 

TawationqfcMU. 

fte.  MS.  Costs;  bow  taxed.     Allowaoces,  ete.{  Iiow  coapateA. 
8M8.  Notice  of  uxatlon. 
89M.  ftsusstloa. 

8266.  Reyiew  of  taxation. 
8866.  Duty  of  taxing  officer. 

8267.  Affldarlt  respecting  dlsbnnements. 

t  82e2«  Costal  how  texed.  Allowaaioeay  eto^i  how^  ooa- 
puted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
Interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but.  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  8252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
Yalue  of  property,  required  to  be  ascertained  for  that  nurpote, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  hr 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par* 
tition,  it  must  be  determined  by  the  commissioners. 

Go.  Proe..  part  of  H  811   and  809. 

I  8368.  Kotleo  of  tansAloit. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  emdk  ad- 
Terse  party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  lets 
than  five  days  before  the  taxation;  unlens  the  attorneys,  serTing 
and  served  with  the  notice,  all  reside,  or  hare  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  i  811. 

I  3264.  Retaxntlon. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retnxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  defanli 
whereof,  the  court  must,  uj^on  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apoiication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

I  8965.  Roview  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion  for  a  new  taxation.    The  order,  made  upon  sa^  a 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  tt  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  soecify- 
ing  the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  SSrae.  Doty  of  taxlnir  oAoer. 

An  officer,  authorised  to  tax  costs  In  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  nimself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  Btrilce  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  Aecessarily  per- 
formed. 

2  E.  S.  663,  i  S   (2  Bdm.  •72). 

I  32B67.' AAdaTlt  respeetinv  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

U..  I  7;  Oo.  Pioc,  ptn  «f  I  811. 
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TITLS  in. 
Secnrityfor  oosto. 

S.  8988.  When  defendant  may  reqnire  tecnrlty  for 
saOO.  Id.;    after   action    commenced. 
8370.  Tbe  laat  two  sections  qnallfled. 

8271.  Id.:  lu  actions  by  and  against  ezecaton,  cte. 

8272.  Order  to  give  security. 

8273.  Beqolaites  of  undertaking. 

8274.  Notice  of  exception;  id.  of  lustlflcatlon, 
8276.  Justification  of  sureties.      AUowance  of 


8276.  Order   to  glTe  additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  glTO  securl^. 
3278.  LiabUity  of  attorney  for  costs  in  certain  actions. 
8279.  Tbis  Utle  apiOles  to  apecial  pioceedingi. 

I  8268.  [Am'd,  1891,  1904,  1910.)  Wben  defendant  may 
require  security  for  eosta. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  mav 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the  plaintiflf  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or.  If  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albany, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
of  New  York,  the  city  court  of  Yonlters,  or  the  city  court  of 
Albany,  residing  without  the  city  or  county,  as  the  case  may  be. 
wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

8.  A  person  imprisoned  under  execution  for  a  crime;  or 
4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 
*  m-  to  •J.Jt*i^"i.'l*ll6.^  1891.  ch.  170:  L.  iHO*.  Cu  624i  U  »«. 

I  8209.  Id.  I  after  aotloa  comaaeBeed. 

The  defendant,  in  a  like  action,  may  require  secvrity  for  oofti 
to  be  glTen,  where,  after  the  commencement  of  the  action,  th» 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  me  action 
ia  brought  in  either  of  the  local  courts  8pe<:ified  in  aubdiyiiioii 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  ns  the  case  may  be,  wherein  the  .court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  leas  tkan  for  life. 
Id. 

I  S979.  TMe  last  two  aeotloaa  qnallfled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  eosta  to  be  given,  unless  he  is  entitled  to  reqnire  it  of  oU  tht 
pUiatUb. 


'  8u  in  origliML 
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I  8971.  14*9  la  «eti#n«  by  «iid  acminst  eaeemtoniy  ete* 

In  an  action  by  or  against  an  executor  or  adminiatrator,  in  hia 
repreaentatiye  capacity,  or  the  trustee  of  an  express  trust,  or  a 

rion  expressly  authorized  by  statute  to  sue,  or  to  be.  sued;  or 
an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee  of  a  person   judicially   declared   to    be   incompetent   to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  giye  security  for  costs. 
Oo.  Pvoe.,  pfttt  of  i  817;  L.  1874,  eh.  446,  |  6. 

i  32172.   [Am'd,   1916.]     Order  to  vive  aeevrlty. 

Where  security  for  costs  is  required  to  be  given,  the  court  In 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  oroof,  at  any  time,  by 
aflSdavit.  of  the  facts,  must  make  an  order  requiring  the  plain- 
tiff, within  a  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payment 
of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election, 
to  file  with  the  clerk  an  undertaking,  and  to  serve  a  writteii 
notice  of  the  payment  or  of  the  filing  upon  the  defendant*s  ai- 
tomey:  and  staying  all  other  proceedings,  on  the  0art  of  the 
plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

2  R.  S.  620,  part  of  |  3  (2  Edm.  644).  AmM  by  L.  1916,  cli.  635.  in 
effect  Sept.  1.  1916. 

I  S978.  Re««laltea  of  vndertakiiiir* 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  wUl  pay,  upon  demand,  to  the  defendant,  all 
coats  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 
Id.,  I  4,  am'd;  L.  1875,  cb.  806. 

g  8274.  Hotlee  of  ezeeptloni  id.  of  Juatt£e«tioii« 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  davs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id..  H  B  and  6,  am*d. 

I  3976.  Juatlfleatlon  of  snretle*.  Allowance  of  mnder- 
talciiiff. 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  caune  them  to  be  filed  with  the  clerk.  ^ 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
Vke  manner.  )    •> 

Id.,  H  6  and  «,  aia'd;  L.  1870,  rh.  SOB. 

^'^  Dgtized  by  Google 


S§  8276-79  SECURITY  FOR  COSTS.  c.  21, 1 1 

i  sare.  [Am»d,  IS^l.]  order  to  rni^f  additloma  mcmmHtr 
Pvoeeedlnsa. 

At  any  time  after  the  allowance  of  an  undertaking,  given  pu^ 
suant  to  such  an  order,  or  as  prescribed  in  section  3278  of  cbii 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  ta 
6uch  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertating, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hit 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insoffie&ent  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 
U  1881.  ch,  161. 

§  3277.  BIKect  of  failure  to  obey  order  to  grtve  eeevrlty* 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre" 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  UDae^ 
taking  given  pursuant  to  sucn  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complamt,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  S.  620.  I  4.  «mM;  L.  1875.  eh.  806. 

I  8S78.  Llabilltr  of  attorney,  for  costs  In  eertain  aetlowL 

Where  a  defendant  is  entitled  to  require  security  for  costs,  ai 
prescribed  in  section  8268  of  this  act,  the  plaintiiTs  attorney  is 
liable  for  the  defendant's  costs,  to  an  amount  not  ezceediog  ont 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liabili^, 
although  the  jdefendant  ma^  not  require  security  for  costs  to  m 
given,  by  filing  and  procuring  the  allowance  of  an  andertaUi^ 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 

Id.,  Si  7  and  8. 

I  3279.  This  title  applies  to  speelal  proeeedflnss. 

The  foregoing  sections  of  this  title  apply  to  a  special  prbceed- 
tng  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
for  which  purpose,  the  prosecuting  party,  other  than  the  people; 
Or,  where  tiie  special  proceeding  is  instituted  in  the  name  of  tbe 
pe<^le  upon  the  relation  of  a  private  corporation  or  individiu]^ 
th^  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  fd^ 
f^^p^ant, 
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TITIiE  IV. 
0«ii«ral  provisioiui  relatinir  to  feas. 

8ec.   8280.  Taking  fees   not   prescribed   by   law,    prohibited. 

8281.  Id.;     for  wrvlces  not  rendered,  except,  etc. 

8282.  Penalty  for  extortion. 

3283.  Clerk  of  court  of  apiieala  to  account  for  and  pair  onr  fBM. 

3284.  [Roi}ealed.J 

828S.  Oertain  coonty  clerks   and   rcflsters  must  aoooont  for  fees. 

328G.  General  proyiKlons  uii   to  fees,   etc.,   to  be  accoonted  for. 

3287.  I^ees  of  certain   officers  to   be  taxed  upon   demand. 

8288.  Parties,  attorocys,   etc.,  wiien  not  allowed  fees. 

3280.  No    fee   for    administering    certain    official    oaths. 

3200.  Certain   searches  to  be  gratuitous. 

3291.  Officer,   etc..   may  charge  fee  paid   for  oath,   postage,   etc. 

8202.  Id. :  his  fees,  etc.,   to  be  paid  before  required  to  transmit  papMi; 

8203.  ProTlslon    where   printers   In   county   refuse   to  publish. 
3204.  .VffidaTlt   of   refusal    to   publish,    etc. 

3295.  Comptroller    to   audit  certain   charges. 

f  82RO.  fRepealed  by  L.  1909,  chs.  35  and  51.  See  ConsoK- 
datod  LawM,  tits.  Judiciary  Law,  §  252,  Public  Officers  Law, 
|(57.J 

If  3281-3282.  [Repealed  by  L.  1909.  ch.  51.  See  Consoli- 
dated Laws,  tit  Public  Officers  Law,  §  G7.] 

f  IK?83.  [Repealed  by  L.  1909;  ch.  35.  See  Consolidated  Laws, 
lit.  Judiciary  Law,  §  256- J 

S  8284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

f  ns^."?.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  161.] 

f  S28e.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  f  70.] 

1  3287.  fAmM,  1896.]  Fees  of  eertatn  oAcers  to  bo 
taxed  vpom  demand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fe«8,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
withfn  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  coart,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  8.  «R2.  fl  1  and  2  (2  Edn.  fTl) :  L.  1844,  ch.  127.  If  2  and  3 
(4    Bdm.    6(M);    L.    1895,    eb.    946. 

i  8288.  Parties,  attorneys,  etc.,  when  not  allowed  fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest- 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  bis  client. 

See  2   R.    S.    651,    f    15    (2   Edm.   671.) 

f  3289.  [Repealed  by  L.  1909,  oh.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.] 

f  32fM>.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law.  §  84.] 

1  3201.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  68.] 

8  3202.  Id.;  his  fees,  et«.,  to  be  paid  before  required  to 
transmit  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benetit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  st 
tLp  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.    449,    f   12. 

f  3293.  Provision  Trbere  printers  In  county  refvse  to 
publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  wnich  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act. is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section.  Is  as  valid,  as  if  it  was  made  In  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   04S.   SS  46  and  47   (2  Edm.   667). 

{  ."{294.  Affidavit   of  refusal  to  publish,  etc. 

Where  publication  Is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  tijie  affidavit  of  publication  mnst 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
new^spaper  published  in  the  city  or  county;  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered: 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2  R.  8.  648,  i  49. 

I  3205.  [Repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  Law,  §  46.] 
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TITLE  V. 
Sums  allowed  as  fees. 

Sec.   3296.  Referee*8  fees  generally. 

3297.  Id. ;    upon   sales  of   real  property. 

3298.  Fees  for  oaths  and   aoknowtedgjuents. 

3299.  Surveyors'    and   commissioners'    fees.   In   action    for   ptrtitUw   01 

dower,    etc 

3300.  Fees  of   the   clerk   of   the   court   of   appeals. 

3301.  Clerk's  fees  In  cWll   actions  generally. 

3302.  The  last  secUon   qaalifled. 

3303.  aerk's  fees  upon  naturaliAtlon. 

3304.  Fees   of  county  clei^s   generally. 

8305.    Certain    prorlslons   not   affected    by    the    last    section. 

3306a.  Fees  for  certifying  prepared  copies. 

3306.     Fees  of  register  and  other  clerks. 

3306a.  Fees  of  county  clerk  for  entries  of  moneys  deposted  with  county 

treasurer. 
830T.     Sberiff*8  fees. 

3308.  The  last  section  quallfled. 

3309.  Id.;   how  coUected. 

3310.  Coroner's   fees. 

3311.  Stenographer's   fees. 

3312.  Compensation   of  deputy  sheriffs   and  constables  attending  courts. 

3313.  Fees  of  trial  Jurors. 

3314.  Bupervlsors   may  make   allowance   to  grand   and   trial   Jurors. 

3315.  Id. :   extra   pay  upon    protracted   trials. 

3316.  Jurors'    fees  In  special   prociKKlIngs. 

3317.  Fees   of   printers. 

33 IS.    Witnesses'   fees  generally. 

3319.  Id. ;   on   deposition    to  be  u-ied   in    another   state. 

3320.  Receiver's    commissions. 

8321.  Foes  of  county  treasurer,  and  chamberlain  of  New  York. 

3322.  Fees  of  a  justice  of   the   peace. 

3323.  Constable's    fees. 

3324.  Id. ;  affldaTlt  upon  claim  for  travel  fees. 

8325.  Justice's  court,   fees   upon  a  commission. 

8326.  Id.;    jurors'    fees. 
3327.  Id.;  witnesHes'    fees. 

3325.  Id. ;  fees   to   be   paid   before   services   rendered. 

3329.  Id. ;  by   whom   fees   to  be  paid. 

3330.  Certain    special    provisions    excepted    from    this   title. 

3331.  Provision   as   to  change   in   fees. 

8331a.  PresentatlcQ    of   claims   by    Jurors    and   disposition   of   unclaimed 
fees. 

3332.  This   title  applies   to  civil   cases  only. 

i  8296.   [Am'd,   1896.1     Referee*n   fees  srenerally. 

A  referee,  in  an  action  or  a  Hpecial  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  iu  the  business  of  the  reference: 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  Judge  in  the  order  appointing  him. 

Co.   Proc.,   i  318,  am'd.     In  effect  March  11,  1896.     L.   1896,  ch.  90. 

I  8297.    [Ain^d,    189S.]     Id.|   upon   sales   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  renort  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  ezecator  or  admin- 
istrator for  receiving  and  paying  out  money.  But  commissions 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  1869,  ch.  6T9,  |  4,  am*d;  and  see  Co.  Proc..  {  309,  am*d;  L.  18T8, 
ch.    431,    I    11;    U    1895.    ch.    241. 

f  8288.  Fees  for  o«ths  wlmA  aeluao-wledviiieiits. 

Any  ofl^cer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  afiSrmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  P^or  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  mstrument;  by  one  person,  twenty-five 
cents:  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents. 

2  R.  S.  637.  S  28  (2  Edm.  658) ;  U  1847.  cb.  339  (4  Bdm.  (»8)  ;  U  1840, 
ch.    238.    8   2    (3  Bdm.   302). 

i  8299.  Surveyors'  and  eommtaslonera'  fec«  la  aotloa  for 
partition   or  Ao-wer,  etc. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  ESaeb  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  ea<5h  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 
2  B.  S.   643,   II  34  and  35    (2  Edm.   602),  am*d. 

1  8300.  Fee*  of  tke  clerk  of  the  oonrt  of  appeals* 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  serrices 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cent.s. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ton  cents. 

For  a  certifiecd  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper  when  required,  fifty  cents. 

2  B,  S.  622,   I  2  (2  Edm.  646) ;  U   1847,  ch.  27T,  |  T.     ^  , 

880  DgtizedbyCjOOgie 


c.  2i,  t.  5  AMOWfT  OP  FEES.  H  3S01-04 

I  8801.  lAak'A,  1890.]  Clerk's  fees  in  elvll  actions  gen- 
erally. 

Except  as  otherwise  prescribed  in  the  next  section,  each  clerk 
of  the  court  of  record  is  entitled  for  his  serrices  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,* to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entenng  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  tor  which  seryice  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certined  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  or  docketing  or  re-docketing  a  judgment 
thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  seryice,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  ab 
prescribed  In  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 
S«e  Co.   Proc.,   |  812;  L.   1890,  eb.  312. 
I  S302.   [Am'd,  1896.]     The  last  section  q[ualllled« 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New  York,  of  the  city 
court  of  Yonkers,  of  the  lustice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorders  court. 

U  1896,  ch.  946. 

i  8303    [Repealed  by  L.  1900.  ch.  35.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  $  253.] 
I  3804.   fAm'd,   1896.1     Fees  of  eonntr  clerks   srenerallr* 

A  county  clerk  is  entitled,  for  the  services  soecified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entei^ed  or  filed 
in  his  office,  eight  cents  for  each  folio.  Digitized  by  GoOQle 
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For  filing  a  transcript,  and  making  an  entry  as  prmcribed  In 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  jud^ent,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  hied  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  som  dae  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contain^  in  the 
notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
as  prescribed  in  section  (H9  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortfi^ti^ 
as  prescribed  in  section  2^90  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclowd, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of*  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  centa 

For  filing  and  entering  specifications  and  all  other  papers  relat* 
ing  to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  bis  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twentv-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  csd- 
vass,  eighteen  cents  for  each  folio:  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,   ten  cents  and  the  necessary  postage. 

For  notifyinif  the  governor  that  anv  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county. 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twentr- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  takine:  and  entering  a  recogrnizance.  from  any  person  an- 
thorized  to  keep  a  ferry,  twentv-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 

•  Word  *'  of "  used  In  the  amendment  of  1896.  ETidently  IntdTcrtwUf 
naed  for  word  "  or  "  which  appears  In  the  orlgliial  code.    OOQIC 
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for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  ciyil 
action  or  special  proceeding,  in  a  court  of  which  ne  is  ez-officio 
clerk. 

2  R.  8.  638,  f  30  (2  Bdm.  699):  L.  1864,  cfa.  53,  I  4  (6  Bdm:  231); 
2  B.  S.  545,  f  3  (2  Bdm.  565) ;  U  1873.  ch.  489,  i  4  (9  Eklm.  622); 
U    1896,  ch.  572.     In  effect  May  12,   1896. 

i  8806.  Certain  j^roTlaions  not  affected  by  the  laat  •eetioa. 
The  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereoy  a  fee, 
di£ferent*  from  the  fee  therein  allowed,  is  allowed  to  the  -cleric  of 
the  cit^  and*  county  of  New  York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

L.  1853.  ch.  142.  ||  1  and  2;  Co.  Proc.,  |  256;  L.  1874,  ch.  804;  U 
1868,  ch.   720;  L.  1871,  ch.  734. 

i  8306«.  [Added,  1914.]  Fees  for  certlfriaff  prepared 
copies. 

Whenever  there  shall  be  presented  to  any  public  officer  for 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  aocument,  paper,  book  or  record 
in  such  offlcer*s  custody,  the  lees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
folio:  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 

Added  by  L.   1914,  ch.  345.  in  effect  Sept.   1.   1914. 

S  8806.   [Am'd,  1916.J     Fee*  of  refclnter  and  other  cleric*. 

The  register  of  any  count^i,  or  the  clerk  of  any  court  of  record, 
18  entitled  for  any  services*  specified  in  thirty-three  hundred  and 
four,  which  he  is  authorized  to  perform,  to  the  fees  specified 
therein,  subject  to  the  qualifications  therein  contained,  unless  a 
different  fee  therefor  is  fixed  by  statute. 

Am'd   by  L.   1915,   ch.   625,   in  efTeet  May  14.    1915. 

I  3800a.  [Added.  1000.]  Fees  of  coanty  clerk  for  eatrlea 
off  moneys  deponlted  ^vttli  county  treaaarer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required'  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
^y  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1889,  ch.  330,  f  2,  as  am*d 
by  L.  1895,  ch.  544,  S  2.  See  note  20  o£  notes  of  Board  of  Statotory 
Cooaolldatlon  at  end  of  code. 

S  8807.    (Am'd,  1884,  1804.  10O7,  191B.]     SheriflPa  fees. 

A  sheriff  iir  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either'  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  four  hundred  and  nine- 
teen or  section  four  hundred  and  twenty-three  of  this  act;  one 
dollar,  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents;  or 
for  serving  or  executing  an  order  of  arrest,  or  any  other  mandate, 
for  the  service  or  execution  of  which  no  other  fee  is  specially 
prescribed  by  law,  except  a  subooena,  one  dollar;  except  that  in 
the  counties  of  Ne\«  York,  Kings,  Bronx  Queens  and  Richmond, 
it  shall  be  four  dollars,  for  each  |>erson  served  or  as  to  whom  it  is 
executed;  and  for  necessarj'  traveling  to  serve  or  execute  the  same, 
six  cents  for  each  mile  traveled,  going  and  returning;  the  travel- 
ing fees  to  be  computed  from  the  court  house  of  the  county;  or, 
if  there  are  two  or  more  court  houses,  from  that  nearest  to  the 
place  of  service  or  execution.  But  where  two  or  more  mandates 
are  delivered  to  a  sheriff,  to  be  served  upon  or  executed  against 
one  person,  at  one  time,  in  one  notion  or  special  proceeding;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or  more 
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persous,  in  one  action  or  special  proceeding,  and  in  the  conne  of 
one  journey;  the  sheriff  is  entitled,  in  all,  to  six  centr  onlji  for 
each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
of  a  defendant,  issued  as  prescribed  in  title  third  of  chapter 
seventh  of  this  act,  or  for  executing  a  requisition  to  replevy  one 
or  more  chattels,  one  dollar;  except  that  in  the  coanties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dol- 
lars; and,  also,  such  additional  compensation,  for  hU  trouble  and 
expenses,  in  taking  possession  of  and  preserving  the  property,  as 
the  judge,  issuing  the  warrant,  or  in  case  of  a  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to  pay  the  same  to 
the  sheriff.  For  making  and  filing  a  description  of  real  property, 
or  an  inventory  of  personal  property  attached,  twenty-tfve  cents 
for  each  folio;  exrept  that  in  the  counties  of  New  York.  Kings, 
Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents  for  each 
folio;  for  each  necessary  t*opy  thereof,  twelve  cents  for  each  folio; 
except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queeof 
and  Richmond,  it  shall  be  twenty  cents  for  each  folio:  to- 
gether with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exceeding  two  ooUars  to  each 
appraiser,  for  each  day  actually  employed.  For  advertising,  dur- 
ing the  pendency  of  the  action,  personal  property  attach^  the 
same  foes  as  are  allowed  to  a  sheriff  for  advertising  personal 
property  for  sale,  by  virtue  of  an  execution.  If  the  action  is  set- 
tled, either  before  or  after  judgment,  the  sheriff  Is  entitled  to 
poundage,  upon  the  value  of  the  property  attached,  not  exceed- 
ing the  sum  at  which  the  settlement  is  made. 

o.  For  a  copj',  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  bj 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelvt 
cents  for  each  folio;  except  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  eeati 
for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  for 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to 
more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee  specified  in  this*  subdivision,  is  paid 
to  him,  for  the  use  of  the  sheriff.  And  where  the  cau.se  is  trfed 
at  a  subsequent  term,  without  a  new  note  of  issue,  as  prescribed 
in  section  nine  hundred  and  seventy-seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff, 
the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  re- 
ceives an  annual  salary  in  whole  or  In  part  for  his  services  shall 
be  entitled  to  the  fees  provided  by  this  subdivision,  and  in  all 
counties  where  the  sheriff  receives  such  annual  salary,  the  clerk 
shall  place  all  causes  upon  the  calendar  for  trial  without  the  pay- 
ment or  collection  of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  ot  inqniry. 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  orin  obedlenre 
to  a  precept^  issued  by  commissioners  appointed  to  inquire  con- 
cerning the  incompetency  of  a  person  to  mnnnge  himself  or  hii 
affairs,  in  consequ<»nce  of  idiocy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  preceding  suhdlvfaion 
of  this  section,  including  the  making  and  return  of  die  inquisitioo 
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iwn  reqaired,  for  each  juror  notified,  twenty-five  cents;  except 
tat  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
ichmood,  it  shall  be  fifty  cents  for  each  juror  notified.  For  at- 
Dding  a  jury  when  reauired,  in  such  a  case,  two  dollars;  except 
at  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
clunoad,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
!  books,  searching  for  property,  and  postage  on  the  return, 
len  made  through  the  postoffice,  fifty  cents;  except  that  in  the 
mties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
ill  be  one  dollar  and  fifty  cents.  If  required  by  the  sheriff, 
t  fee,  together  with  his  fee  for  returning  tue  execution,  must 
paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at 

time  when  it  is  deliyered  to  the  sheriff,  who  is  not  bound  to 
cute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execii- 
,  for  each  mile,  going  only,  ten  cents;  to  be  computed  as  pre- 
bed  in  subdivision  first  of  this  section. 

For  collecting  money  by  virtue  of  an  execution,  a  warrant 
ttachment,  or  an  attachment  for  the  payment  of  money  in  an 
)D,  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
'ction  of  money,  4ssued  by  the  comptroller,  or  by  a  county 
mrer;  in  any  county,  except  New  York,  Kings,  Bronx, 
JUS.  Richmond  or  Westchester,  three  per  centum  upon  the 

collected,  not  exceeding  two  hundred  and  fiftv  dollars,  and 
per  centum  upon  the  residue  of  the  sum  collected;  and  in 
r  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  and 
mond  &re  per  centum  upon  the  first  one  thousand  dollars  col- 
1;  two  and  one-half  per  centum  on  the  next  nine  thousand 
rted:  and  one  per  centum  on  all  sums  over  and  above  ten 
and  dollars,  in  the  county  of  Westchester,  two  and  one-half 
entum  upon  the  sum  collected  not  exceeding  two  hundred 
ifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
le  of  the  sum  collected;  and  also,  where  an  execution  is 
1  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where 
'  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
onal  comp  msation,  for  his  trouble  and  expenses  in  taking 
>f  and  p'eserving  the  property,  as  the  court  or  a  judge 
t  allows.     Where  a  settlement  is  made  after  a  levy  by  vir- 

an  execution,  the  sheriff  is*  entitled  to  poundage  upon  the 
of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
ttlement  is  made,  and  to  the  additional  compensation,  if 
rovided  for  in-  this  subdivision. 

'or  advertising  real  or  personal  property  for  sale,  by  virtue 

execution,  warrant  of  attachment,  or  other  warrants  speci- 

the   last  preceding  subdivision,  two  dollars,    unless  it  is 

or  settled  before  sale:  and  in  that  case,  one  dollar. 
or   making  duplicate  certificates  of  the  sale  of  real  prop- 
y  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
Bwing  and  executing  a  conveyance,   upon  a  sale  of  real 
y,   two  dollars,  except  that  in  the  counties  of  New  York, 

Bronx,  Queens  and  Richmond  it  shall  be  five  dollars  to 
i  by  the  grantee.  The  sheriff  is  also  entitled  to  the 
s  fees,  as  prescribed  by  law,  paid  by  him  for  the  pubhca- 
>t  more  than  six  weeks,  of  a  notice  of  the  sale  of  real 
V,  and  he  may  require  the  party  directing  the  sale  to 
»  the  printer's  fees,  in  which  case  he  must  repay  the  same 
the  proceeds.  Where  the  notice  is  published  more  than 
kfii.  or  the  sale  is  postponed,  the  expense  of  continuing  the 
ion,    or    of  publishing  the  notice  of  postponement,  must 

by  the  person  requesting  it.  Where  two  or  more  execu- 
ramst    the  property  of  one  judgment  debtor  are  in  the[e 
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bands  of  the  aheriff,  at  the  time  when  the  property  is  firet  adTcr- 
tised,  the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execu- 
tion, and  he  must  elect  upon  which  execution  he  will  receire  the 
same. 

10.  For  returning  any  mandi^te,  which  he  is  required  by  law 
to  return,  twelve  cents;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-fire 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  deliTered  as  prescribed  in  section  twelTe> 
hundred  and  sixty-six  of  this  act,  twenty-five  cents;  except  that 
in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond, it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  tod 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  forcKjlose  a  mort- 
gage, the  sheriff's  entire  compensation  oannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking  which  he  is  an- 
thorized  to  take,  fifty  cents;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one  dol- 
lar, and  the  notary's  fees  to  any  aflSdavit  or  acknowledgments. 
For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  bim  to  pat  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 

k  in  subdivision  eighteen  of  this  section,  and  removing  the  person 

\  in    possession,    one   dollar   and    fifty   cents,    except    that   in   the 

i  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 

'  shall  be  five  dollars  and  the  same  travel  fees  as  upon  the  service 

of  a  summons. 

14.  For  each  person  committed  to  or  discharged^  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
nn  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiv- 
ing Into  custody  a  prisoner  surrendered,  in  exoneration  of  his 
bail,  including  all  his  services  upon  such  a  surrender  or  receipt, 
one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpna 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
and  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpos, 
the  same  fees:  and  for  attending  the  yourt  of  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to 
the  sums  specified  in  this  subdivision,  to  his  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  wnrrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  state,  or  to  Indians,  such  a  sum 
as  the  oomptroller  audits,  and  certifies  to  be  a  reasonable  roni- 
pensfltion. 

19.  For  giving  notirp  of  any  general  or  special  election,  to  tl! 
the  officers,  to  whom  he  is  requirpd  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
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publishing  the  notices,  as   required   by   law;  payable   from   the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1871,  ch.  415  (»  Edm.  87).  I  1.  am'd;  L.  1860.  cb.  226,  f  1  (2  Bdm. 
698);  L.  1872.  ch.  26;  2  R.  S.  644,  f  38,  and  subseqaent  iectiont.  Am'd 
by  U  1884,  ch.  462;  U  1894,  ch.  407;  L.  1907.  ch.  253;  L.  1916,  ch.  665, 
in  effect  July  1.  1915. 

i  8806.  The  lm«t  neetlon  Qualilled. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
lating to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

U  1869.  ch.  569,  f  2;  L.  1873,  ch.  166.  f  2;  L.  1874,  eh.  192,  and  U 
1876,  ch.  489.  i  2. 

1  8800.  Id.;  ho'w  collected. 

The  feea  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
bv  statute,  either  that  they  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  collected. 

2  R.  8.  644,  f  38. 

i   8310.  Coroner's  fees. 

A  coroner  is  entitled  for  the  serrices  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  {>roceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maiutainiug  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R.  S.  647,  I  39  (2  Edm.  666) ;  L.  1873,  ch.  833. 

I  8811.   [Am'd,  1805,  1916,  1916.]    Stenoffrapher'e  fees. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party,  or  his  attoniey,  to  tho  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents:  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
surrogate's  court  of  the  counties  of  New  York,  Bronx,  Kings 
and  Erie,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
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for   such   record   copy   6e  paid  ont  of  the  estate  to   which   the 
proceeding  relates. 

Am'd  by  L.   1895.   ch.  946 ;   L.   1915.   ch.   198 ;   L.   1916.   ch.   160.  In  effect 
Sept.  1.  1916. 
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^  8812.   [Am'd,  1881,  1896,  1809,  1908,  1904,  1905,  1906,  11MI9, 
&18.]      CompensAtton    of    deputy    sliertira    and    eon«takl«« 
attending  eoarta. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
to  a  fee  for  each  day*8  actual  attendance,  in  any  county  in  the 
state,  to  be  fixed  by  the  board  or  supervisors  thereof,  and  mileagt 
as  allowed  by  law  to  trial  jurors  in  courts  of  record.  Such  fee* 
must  be  paid  bv  the  county  treasurer,  upon  the  production  ot 
the  certificate  or  the  clerk,  stating  the  number  of  days  that  tht 
constable  or  deputy  sheriff  attended.  If  a  constable  or  deputy 
sheriff  attending  a  sitting  of  a  court  of  record  pursuant  to  a 
notice  from  the  sheriff  is  unable  to  reach  his  home  upon  the  day 
he  is  excused  from  attendance,  he  shall  be  entitled  to  compensa- 
tion for  an  additional  day,  and  the  clerk  shall  certify  accordingly 
upon  satisfactory  proof  of  such  fact  by  affidavit.  But  the  pro* 
visions  of  this  section  shall  not  be  applicable  to  the  coanties 
of  Kings,  New  York  and  Erie.  All  other  acts  or  sections  of 
acts  conflicting  herewith  are  hereby  repealed. 

2  R.  S.  647,  f  40  (2  Edm.  666);  U  1860,  ch.  427;  U  1864,  ch.  S71: 
U  1896,  cb.  420:  L.  1899,  cb.  525;  L.  1903.  cb.  487;  L.  1904.  ch.  162; 
L.  1905.  ch.  304;  U  1906,  ch.  117;  L.  1909,  ch.  174;  U  1913.  cb.  297. 
In  effect  Sept.  1,  1918. 

f   8313.  Fees  of  tHal  Jnrora, 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  conrt 
of  record,  is  entitled,  except  as  otnerwise  specially  prescribed 
by  statute  in  a  particnlar  court,  or  a  particular  countv,  to  the 
following  fees;  twenty-five  cents  for  each  cause  in  whieh  he  if 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
tae  court  directs  to  pay  it. 

2  R.  S.  643.  i  37   (2  Edm.  662). 

I  3314.  [Am'd.  1897,  1808,  1899,  1900,  1908,  10O4,  lOML 
1907,  1918.1  SaperTl«M>r«  may  make  allovranee  to  vnuia 
and  trial  Jurors. 

In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  may 
direct  that  a  sum,  not  exceeding  three  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  pro- 
vision, be  allowed  to  each  grand  Juror,  and  each  trial  juror  for 
each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or 
criminal  jurisdiction,  held  within  their  county.  If  a  different  rate 
is  not  otherwise  established  as  herein  provided,  each  juror  ii 
entitled  to  five  cents  for  each  mile  necessarily  traveled  by  him  in 
going  to  and  returning  from  the  term:  but  such  board  of  alder- 
men or  board  of  supervisors  may  establish  a  lower  rate.  A  juror 
is  entitled  to  mileage  for  actual  travel  once  in  each  calendar 
week  during  the  term,  except  that  in  the  counties  of  Queens, 
Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid  four 
cents  a  mile  for  each  mile  necessarily  traveled  in  going  to  and 
returning  for  each  day  of  actual  travel  during  the  term  in  lieu 
of  any  other  mileage.     The  sum  so  established  or  allowed  most 
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be  paid  by  the  county  treasurer  upon  the  certificate  of  the  clerk 
of  the  court,  stating  the  number  of  days  that  the  juror  actually 
attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  If  a  juror  in  attendance  at  a  term  of  a  court  of  record 
cannot  reach  his  home  upon  the  day  he  is  excused  from  attend- 
ance, be  shall  be  entitled  to  compensation  for  an  additional  day, 
and  the  clerk  shall  certify  accordingly  upon  satisfactory  proof 
of  such  fact  by  affidayit.  The  amount  so  paid  must  be  raised 
in  the  same  manner  as  oth^r  county  charges  are  raised. 

2  R.  S.  643.  I  37,  am*d.  L.  1866.  ch.  307  (6  Edm.  716).  am'd.  L.  1897. 

ch.  23 ;  L.  1888.  ch.  893 ;  U  1899,  cb.  439 ;  L.  1900.  cb.  &85 ;  L.  1906. 

cb.  247;  L.  1904.  ch.  161;  L.  1907,  ch.  77;  L.  1906.  ch.  334;  L.  1907. 
ch.  148;  Lw  1913.  ch.  267.  In  effect  Sept.  1.  1913. 

1  8316,  Id. I  extra  pay  upon  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  ciyll 
or  a  criminal  action  or  special  proceeding,  In  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in 
the  minutes,  may  fix  and  allow,  to  each  juror,  such  iin  extra  com- 
pensation as  it  deems  reasonable,  for  his  seryices  thereupon;  the 
amount  of  which  compensation,  together  with  the  expenses, 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 

L.  1876.  ch.  335.  un*d. 

i  3316.  Jnror'a  fees  In  apeeial  proceediniTS. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
fire  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  B.  S.  643,  part  of  i  87. 

f  8817,  [Am'd,  1900,  1014.]    Fees  of  printera. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  seventy-live  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  cities  of  the  first 
dass,  except  in  the  city  of  New  York,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  mutters  and  adv«^r- 
tisements  aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  for  the  first  insertion,  and  seventy-five  cents  for 
each  subsequent  insertion.  And  in  the  city  of  New  York  to 
twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  in  type  other  than  agate,  the  pro- 
prietor of  a  newspaper  shall  be  entitled  to  the  number  of  lines 
such  notices,  matters  and  advertisements  would  occupy  set  in 
agate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  fixed  by  the  board  of  supervisors  at 
not  more  than  fifty  cents  for  each  folio. 

L.  1859.  ch.  252  (4  Edm.  700) :  L.  1869.  ch.  881  (7  Edm.  482)  ;  L.  1874, 
ch.  416  (9  Edm.  908),  am'd  by  L.  1900.  ch.  407,  and  L.  1914.  cb.  186,  in 
affect  Sept.  1.  1914. 
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i  3318.  WltncMea'  fees  generally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  a  judge  thereof,  is  entitled,  except 
where  anotht»r  fee  in  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  and  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile* 
going  to  the  place  of  attendance. 
L.   1840.   ch.  386,   f   8    (4   Edm.   680). 

1  3319.  Id.  I  on  depoiiltloii  to  be  naed  in  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer* 
authorized  to  take  his  deposition  to  be  used  without  the  state,  in 
a  case  other  than  one  specified  in  section  3327  of  this  act,  is 
entitled  to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

2  B.  S.  398.  i  31,  amM;  L.  1807.  ch.  68.  |  2   (7  Edm.  53). 

i  33:e0.  (Am'd,  1N92,  1899,  1902,  1904«  1909,  1915.]  Re- 
ceiver's commlnaloni  cost  of  bondsf  trnstees'  conKmls* 
«lon«. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  commis- 
sions, not  exceeding  five  per  centum  upon  the  sums  received  and 
disbursed  by  him,  as  the  court  by  which,  or  the  judge  by  whom, 
he  is  appointed  allows.  But  if  m  any  case  the  commissions  of 
a  temporary  or  permanent  receiver,  so  computed,  shall  not 
amount  to  one  hundred  dollars,  said  court  or  judge  may.  in  its 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding 
one  hundred  dollars,  for  his  commissions  as  shall  be  commensurate 
with  the  services  rendered  by  said  receiver.  Any  receiver, 
assignee,  guardian,  trustee,  committee,  executor,  administrator  or 
person  apnointed  under  section  one  hundred  and  eleven  of  the  real 
property  law  or  under  section  twenty  of  the  personal  property 
law  required  by  law  to  give  a  bond  as  such  may  include  as  a 
part  of  his  ne<'essary  expenses,  such  reasonable  sum,  not  exceed- 
ing one  per  centum  per  annum  upon  the  amount  of  such  bond 
paid  his  surety  thereon,  as  such  court  or  judge  allows.  Except 
as  otherwise  prescribed  in  regard  to  a'  testamentary  trustee,  a 
trustee  of  an  expressed  trust  is  entitled,  and  two  or  more  trustees 
of  such  a  trust  are  entitled,  to  be  apportioned  between  or  among 
them  according  to  the  services  rendered  by  them  respectively,  as 
compensation  for  services  as  such^  over  and  above  expenses,  to 
commissions  as  follows:  For  receiving  and  paying  out  all  sums 
of  principal  not  exceeding  one  thousand  dollars,  at  the  rate  of 
five  per  centum.  For  receiving  and  paying  out  any  additional 
sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one-half  per  centum.  For  receiving  and  paying  out 
all  sums  of  principal  above  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.  And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid 
by  such  trustee  or  trustees.  If  the  value  of  the  principal  of  the 
trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand  dol- 
lars, each  such  trustee  is  entitled  to  the  full  commisaion  on 
principal,  and  on  income  for  each  year,  to  which  a  sole  trustee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  case 
three  full  commissions  at  the  rate  aforesaid  must  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  instrument  creating  the  trust  provides 
specific  compensation  for  the  services  of  the  trustee  or  trustees, 
no  other  compensation  for  such  services  shall  be  allowed  unless 
the  trustee  or  trustees  shall,  before  receiving  any  compeoaatioD 
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for  such  serrices,  by   a  written  instrument  duly  acknowledged, 
renounce  sucli  specific  compensation. 

Am'd   b7  L.    1802,  cb.   465;   L.    1899.   ch.   94;   L.    1902.   ch.   404;   L.    1904, 
eb.  755:  L.  1909,  ch.  65,  f  3;  L.   1915,  cb.  631.  in  effect  May  14,  1915. 
See  note  87  of  notes  of  Board  of  Statutory  OonsoUdatlon  at  end  of  code. 

1  8881.  Fees    of    eoumty    treaavrer    and    ekamberlain    of 
New^  York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the' 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

2  R.  8.  639,  I  80  (2  Bdm.  661),  and  L.  1849,  cb.  357  (4  Bdm.  597). 

f  SSSa.   [Am'dt  1904,  1910.]    Fees  of  a  Jaatlce  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  s)ervices  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  or  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  cnattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  takin|r  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  ,nity  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiCTs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintifTs  evidence,  where  the  defendant  does 
not   appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents.  j 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  6re- 
•cribed  by  law,  six  cents  for  each  folio.  ^ 
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For  an  execution  or  the  renewal  of  an  execution,  twenty-live 
cents. 

For  leaking  a  return  upon  an  appeal  from  a  judgment,  tve 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twentyrfive  cents. 

For  seryices  when  associated  with  another  justice,  in  any  cast 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  eack 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  bofore  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  w^here  a  fee  therefor  is  uot  expreosiy 
prescribed  by  law.  twenty-five  cents. 

For  a  warrant  for  the  apprehension  qf  a  person  charged  wHh 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  w^r■ 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  oach 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceediBg 
is  comroenced,  in  a  case  where  a  fee  therefor  is  not  speciaBy 
prescribed  by  law,  twenty-five  cents. 

F^r  a  view  of  real  property,  in  a  caoe  where  it  is  required  by 
law.  fifty  cents.   . 

For  a  warrant  of  attachment  to  arrest  a  delinquent  junir  or 
witness,  twenty-five  ceuts. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  miaute 
or  record  of  conviction  of  such  juror  or  witness,  or  of  any  per- 
son for  contempt  In  any  case  where  a  fee  therefor  ia  not  spedtlly 
prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  oonvictipn  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  recognizance  or  other  written  security,  and  filing  the  sasie 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  thereia, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  ooncerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  tlie  jury,  and  the 
order,  if  any,  tnereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  ia  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state*  or  • 
court  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto^  fifty 
cents. 
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For  taking  an  affidavit  or  administeriiig  an  oath,  ten  cents. 

2  R.  S.  264.  f  228  (2  Edm.  272),  am'd,  and  2  B.  S.  637,  f  29  (2  Bdm. 
658),  am'd;  L.  1904,  cl).  2S2,  and  L.  1910,  cb.  3^4.  In  effect  Sept.  1^  1910. 

f  8888.   (Am'd,  1880.]     Conatftble's  teen. 

A  constabie  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  in  an  action  brought  before  a  Justice  of  the  peace*  or  in  a 
justice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi* 
tion«  in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  )iis  custody. 

For  collecting  qioney  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  extcutiDD  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  enm  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upqn. 

For  each  miie  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of. 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,. in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenfy-nve  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witi^ess,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  ti.  Jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(Subd.  am'd  by  L.  1890,  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifyipg  jurors  to  attend  to  assess  damages,  ip  proceedii^gs 
relating  to  highways,  two  dollars. 

For  notifying  jnrors  to  attend  in  any  other  case,  unless  ^  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necesssrily  travelledi 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
precefdjng  ja  <;oppnenced,  twenty-five  cents. 
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For  serving:  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law.  fifty  cents. 

For  serving  an  order,  directing  the  special  proceedini;  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursnant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  each  mile  necessarily  travelled,  going  and  retnming.  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  oects. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  265.  S  228  (2  Ediu.  273).  aniM;  also.  %  228.  R.  S. ;  L.  1866.  ch. 
602,  {  1  (6  Edm.  800);  L.  1869.  ch.  820,  |  1  (7  Bdm.  480);  L.  1875. 
cb.   334.    I    1. 

ff  S324.  Id.  I  affidavit  upon  elalm  for  travel  fees. 

A  constable,  who  charges  any  travelling  fees,  must  show  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had.  at  the  time,  no  otiier  oflleial  or  private 
business  upon  the  route  so  travelled:  and  that  the  travelling  fees 
are  charged  upon  our  mandate  only,  which  must  be  attached  to 
or  dPHcribed  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 

U    1SG9,   cb.   820,   |  2   <7  Bdm.   480). 

I  3325.  JoHtlce's   court,   fees   upon   a   commlasioii. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thpreunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  each 
subpoena,  twenty-five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.    1841.   ch.    138,    S  3   (4   Edm.  546). 

1  3326.   Id.;  Jarorn'   feen. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  n  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   S.  2G5.   I  228   (2  Eklm.  27.?';   L.   1866,  ch.  692,   S  8   <6  Bdm.  80«). 

{  3.*t27.  Id.;   "fvltfiemien'   fee». 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,  before  a  justice  of  the  peace,  in  an  actioii   or  a 
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special  proceeding,  or  before  a  commisBioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  i  228,  R.  S.,  and  i  10  of  act  of  ISM, 

1  S828.  Id.  I   fe«a   to   be  paid   before   ttervice*   Feadered. 
A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 

a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  B.  8.  650,  part  of  |  6  (2  Bdm.  «70). 

I  8329.  Id.  I  bj-  wbom  feea  to  be  iM^id. 
In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

I  3330.  Certain  upecial  provlalons  excepted  from  tbia 
title. 

The  allowance  of  a  fee^  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

f  3381.  Provision  aa  to  cbanffc  In  feea. 

Where  an  olHcer  has,  when  this  title  takes  eflPect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  ne  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

I  8881a.  [Added,  IfMm.j  Preaentatlon  of  clalma  by  Jnrora 
and  dlapoaltion  of  nnelalmed  feea. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1900.  ch.  65.  DeriTatlon  —  L.  1800.  ch.  150,  H  1-8.  Bee 
note  21  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  8882.  Tbta  title  applies  to  eivil  eaaea  only. 

Except  as  otherwise  exprf*sHl.v  proscribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer, 
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CHAPTER  XXIL 

Definitions  and  Regula'iions  Concerning  the  Cm 
structioai  Effect^  and  Application  of  this  Act 

tittiB  l*-i-  Q«a«n(  DeflaitloBi^  m*4  BillM  of  GoMtraellta. 

nlLB  ir.^  PIroTliloili  ft«t«il*tlMr  iii«  He«t  ■■!  A|r»UMtl«m  •f  tftit  l«l. 

TITUI  L 

aeneral  definitiems,  And  rttl^fe  Of  do&rtfUetlon. 

iee.  3838.  Beftnition  ofl  "  action  ". 

8834.  Id.;  "special  tiroceeding  **. 

8835.  DltlBlon  0^  iLctidtis  ihtd  civil  and  crlmibaJL 
8886.  Defioitlon  of  **  criminal  Actkm  "* 

3337.  Id.;   *•  civU  action". 

3338.  Parties  to  a  civil  action. 
3330.  Only  one  form  of  clvU  action. 

8340.  Rule  of  construction  as  to  publication,  etc..  In  certain  cases. 

8341.  Id.;  as  to  certain  special  provisions  relating  to  New- York  dtt. 
8342i  Id.;  as  td  eodntr  cooH. 

8348;  MiscelUneous  general  defialtlonft  and  ruletf  of  cooatnietisa. 

9  8888.  DellniUon  of  **  aotion  K 

The  word  ''  action  "i  fw  n^ed  ia  the  ^ew  B^TiAion  of  the  StAt 
Qtes,  when  applied  to  judicial  nroceedinga,  signifies  an  oidintiy 
Ipfotecutlon.  in  &  coilH  of  jufitiee,  by  A  t>arQr  fu;alnfit  another 
pAttr,  tot  the  enforcement  ot  prot^ctibh  of  a  right,  the  rcdreai 
Oi  pfeteiltion  bt  d  wi'ohg,  or  the  ptinishtheilt  of  h  public  olfonek 

Co.  Proe.,  i  2. 

18884.  Id.|  **  ttpeolal  prpoeedlnv  **• . 

Every  other  prosecution  by  a  partyi.for  eltber  of  the  pMrpoM 
specified  in  the  last  sectioa,  ia  a  special  proceeding. 
Id.,  f  & 

I  AB^.  Division  ol  sictidM  inio  civii  aitd  ofiMiitolU 

Actions  are  of  two  kinds  ^ 

1.  OiTil. 

2.  Criminal. 
Id.,  f  4. 

I  3386.    Deflntioii  of  «  orlmiiull  aotion  **. 

A  criminal  action  is  prosecuted  by  the  people  of.  the  Atate^  bb 
a  party,  against  a  penon  charged  with  a  public  offenee»  toi  tte 
punishment  thereof. 

Id.,  I  8. 

I  8837.  Id.  I  «  civil  aetion''. 

Every  other  action  is  a  civil  action* 
Id..  I  e. 

I  3888.  Parties  to  a  Mvil  action. 

The  party  pi*osecntinjr  a  civil  action  is  styled  the  plaihtif ;  Ihl 
adverse  party  is  styled  the  defendant. 
Id..  I  70. 
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I  S889.  OMly  t»ta«  ftfirtit  tff  kst^il  ll«tiei&. 

There  Is  only  one  form  of  ciri!  action.  The  distinction  between 
actions  at  law  and  salts  in  equity,  and  the  forms  of  those  actions 
and  suits,  have  been  abolished. 

Oo.  Pioo.,l«« 


I   11940.  tl«il«  <»i  cokiitft^tltetloB  a*  t«  ^Mblleatltfik,  et^.>  la 

£ach  proTision  of  thls'iLct,  requiring  the  t>oblicatlon  of  n  suiu- 
monft,  notice,  or  oth^r  papet,  in  one  or  mori^  newspapers,  or  AUthor- 
ixin^  or  requirihg  a  court,  or  a  judge,  to  designate  one  ot  more 
ueWRpapers,  ih  which  sUch  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  udt 
affecting  any  special  prorisioh  of  the  statutes,  remaining  utire- 
pealed  after  the  former  proyision  tnkes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  mudt  or 
may  be  made,  or  one  or  more  particular  places  iU  which  notices 
or  other  legal  papers  must  or  may  be  pdsted,  in  A  partlculat  lo- 
cality, or  in  a  particular  case. 


i  8S41.  Id.  I  as  to  certain  upeclal  proTifllon^  ^elatlikff  ta 
lfew-Yo*>k  cliy. 

Each  provision  of  this  act  is  to  be  cdnstiHied  ds  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  fortner  provisioii  tikkes  effect,  which  is  apt)Iicable  exclusively 
to  ati  action  dgaitiSt  the  tiiayor,  aldermen,  and  commohalty  of  th$ 
ctiy  of  New-Tbrk.  including  the  tecOveiry,  entry,  and  collection  of 
a  jud^ent  in  Btich  tin  AttioA. 


I  SS4S.  18. 1  a«  to  obaiitr  ednvt^ 

Each  provision  of  this  hct  conferring  power  tapon,  or  aathorii-^ 
ing  a  proceeding  to  be  taken,  at  a  genera),  special,  or  trial  term« 
which  is  applicable  to  a  county  court,  is  to  be  eonstrbed  ks  apply- 
ing to  Any  term  of  the  eonnty  court,  held  pursuant  to  an  ap« 
pointment  made  as  preseribed  by  law. 

f  .'V<43.  (Am'd,  1909.1  MUeellaiieoas  iren*ral  dHlttltfonft 
aad  rate*  6f  el}n*tifiiatloii. 

In  construing  this  act,  the  following  rul^s  must  be  obsel-ved, 
except  where  a  contrary  intent  is  expressly  declared  iu  the  pro- 
vision- to  be-  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  fSubdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946.J 

2.  The  word  **  mandate ",  includes  a  writ,  process,  or  dth^r 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  oiticer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therem 
specified. 
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3.  The  word,  **  judge  ",  includes  a  justice,  surrogate,  recorder, 
justice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  tbe 
matter  or  thing,  referred  to  in  the  provision  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  bx 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proTision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing IS  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  ot 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

6.  The  word,  **  report  **,  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7.  8.  [Repealed,  1892,  ch.  677.] 

9.  A  **  personal  injury  **  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  th<- 
person  either  of  the  plaintifiT,  or  of  another.  (Sec  §  1910.  siibd.  1.) 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit  **,  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled '',  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings,  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  **  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  **  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

16.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "  domestic  corporation "  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation ".  ....  .     . 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  •'  are  respecttyely 
equivalent  to  tfee  tprni»  " petit  juror  ".  and  " pedt  jury",  m  wed 
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In  the  oonitlttition  and  laws  of  the  State.  The  word,  **  notify  ", 
as  used,  with  respect  to  procnrini;  the  attendance  of  a  jnror,  is 
equivalent  ii>  the  word,  "  summon  **,  as  used  in  the  hke  con< 
nection,  in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
**  jodgment ",  to  a  judgment  in  such  an  action;  the  term,  *'  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  ",  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
poaaession  of  real  property. 

21-24.  [Repealed,  1892,  ch.  077.] 

I^  1876.  ch.  449,  I  2;  Go.  Proc..  |  466;  Id.,  |  462;  Id..  I  463;  Id.,  |464; 
L.  1875.  ch.  27;  2  R.  S  050,  |  4  (2  Edm.  669).  Am'd,  L.  1909,  ch.  66, 
I   &     8w  BOte  88  of  notes  of  Board  of  Butotory  OoosoUdatioD  at  «od  of 
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Tro^iMioliB  regulating  Qxe  epiact  Af^d  ivpplipliUon  of  thill  ^^ 

6ec.  8844.  Short  tiU«  pf  tl^U  act^ 

8846.  Rule  of  Btelct  congtraction  not  anplteaH^  tberete. 

8846.  Puniabment  of  tvimea  ami  mt»deiaiwQois  cnentea  therelif. 

8847.  ApplLc«ttoQ  of  certfia  ppr^qs  Ui^feof    i:«gttUto4  and  Qo^Hfiad 

8848.  Id.;  what  A^emed  conftn^ncem^ot  of  action,  etc. 

8849.  Id.;  when  proceeding  to  be  iind^r  former  Btatptis. 

3360.  Effect  of  tills  act  upon  trial  jurors  and  jorlet.  io  criminal  canaca. 

3361.  Id.;  upon  grand  jurors  an4  Jtirle^. 

8362.  14.:  4pon  prpGeedingf  taken,  or  rights  acctfieA,  etc.,  under  former 
Biatute9. 

8863.  Id.;  i}pon  former  appofntmept  of  terms. 

8864.  Id.;  upon  otfcers  ami  offices. 

3866.  When  this  act  deemed  to  haTP  ^>^en  passed,  ate 
8866.  When  this  act  Ukes  effect" 

8  8844.  Short  title  of  thla  act. 

This  act  constitutes  a  jportiou  of  the  New  Revision  of  the  Stat 
utes.    It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to^ 
"  The  Code  of  Civil  Procedure  ". 

L.  1876,  ch.  449,  I  1. 

I  8845.  Rale  of  atriot  oonatraotion  not  applicable  tlierct«i 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc.,  I  467. 

•    I  8846.  Panlaliinent  of  erlmea  and  mlademeanors  ereated 
thereby* 

Where  it  is  prescribed,  in  a  provision  of  this  net,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,^  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  specially  prescribed 
jn  the  statute  defining  it. 

I  8347.  rAm*d,  lR9n,  lOOO.I  Application  of  certain  per. 
tiona   thereof  reflrvlated  and  Qnalliled. 

The  application  and  effect  of  certain-  portions  of  this  act  are 
declared  and  regulated  as  follows:  except  that,  where  a  pai^ 
ticular  provision,  included  Within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designatett 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1,  [Am'd,  1000.]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,  applies  to  all   prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  .303,  304,  305.  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  cliapt<» 
tenth,  and  as  specified  in  the  next  two  sections* 

800 
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^lAm%  1018.1    la  chapter  fif^b,  sections  four  tiundre^  fnd 
f^i,  tout  hundred  and  forty-nine,  four  hundred  and  fifty, 
f  hundred  aud  fifty-four,    four  hundred   and   fifty-pve,   and 
fcuodred  and  fifty-eight  to  four  hundred  aud  sixty-eightf  both 
me,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
apply  to  an  action  coinmence4f  in  any  court  of  the  state. " 
rim^d,  1889,  1&13.]     The  remainder  of  chapters  fifth  and 
,  apply  onJy  to  an  action  commenced  in  a  court  of  record. 
{4»%  18<>8.]   Chapter  seventh*  excluding  articles  first  and 
d  of  titJe  fourth  thereof,  applies  only  to  an  action,  in  one 
?  courta  specified  in  subdivision  fourth  o^  this  section,    In 
an  application  for  an  order  of  arrest,  an  injunction  or^e^, 
warrant  of  attachment  against  property,  is  made,  on  or 
the  first  day  of  September,  18TT.     Articles  first  and  second 
9  iourtk  of  tht^t  cnapter  apply  only  to  proceedings  taken. 
ot  those  courts,  on  or  after  ^hat  date. 
im'd,  I88g.]     Chapter  eighf  applies  only  to  the  proceec)- 
ken  on  or  after  the  first  day  of  September,  1877,  In  f^n 
or  special  proceeding  in  one   of  the  courts  specifiefl   m 
sion  fourth  of  this  section:  except  that  sectious  721,  722. 
727,  both  inclusive,  and  817  to  819,  both  inclusive,  apply 
oorts  of  record;  sections  728,  729,  730,  74p,  787,  788,  810 
both  inclusiye.  apd  826,  to  proceedings,  taken  on  or  ^fter 
F,  in  any  court  or  before  ai^v  officer  or  body;  an^  sections 
t,  m  785.  7^,  790,  and  825,  to  all  courts. 
11*4,  |9<^8.)     In   chapter   tenth,   titles  first,  second,   aiid 
id  article  second  of  title  fifth,  apply  only  to  proceediQgs 
n  or  after  tbe  first  d^y  pf  September,  1877,  in  one  of 
ts  specified  !p  subdlvlsioa  Ipprth  of  this  section.     Article  A 

title  third  and  articl^  first  of  title  fifth,  of  that  chapter  M 

ly  to  jurors  drawn  for,   und  juries  formed  at,  ^  terpi  ■ 

ir^,    oomniAncIng  net  less   than   twenty  days  aftsv  tbe  1 

oi   M.ay,    1877.      Subject    to    that    qqalificatipn,    they 

jurors  seleeted  under  the  statutes,  remaining  up  repealed 

t  day,   and   the  lists  and  ballots  pr^pared  accordingly, 

jurors  are  selefzied,  aud  new  lists  and  ballots  are  pr^- 

prescribed    in    tl^pse    titles,      ^be    same    portions    of 

Qtli,  excluding  article  tbird  of  title  third,  apply  equally 

ioal  fiiifi  a  civil  action  or  special  proceeding,  an4  to  a 

riminal  and  a  court  of  c)vil  jurisdiction.    Article  thifd 

ird  ot  this  act  and  arjicle  sixteen  of  the  jqdiclary  law 

ict  any  sD^cial  provision  of  law,  remaining  unrepealed 

Fst  day  or  May.  1$7T,  whereby  trial  jurors  are  directed 

jnedy  for  a  particiilaF  court  of  record,  from  a  particp- 

;    or   vrbereby  ^  county  Is  divided  into  two  or  ipore 

ts,  apd  th^  selecting,  drawing,  summpning,  or  attend- 

or«  from  the  particular  Ibcafity,  or  the  different  jury 

remlated.     fiiacb  or  those  provisions  becom^s  appli- 

d  affects  the  selecting,  drawing,  notifyipg,  qr  attend- 

rora.    a9    prescribed  In  thos!&  articles,  (n  lika  msnner 

>|f0a   to  i^nd  affected  the  statutes  previously  In  force, 

ime  mfbjftct..    Bo  mucb  of  the  provisions  of  articles 

nd    eiflrfateen  of  the  judiciary  law,  as  relates  to  tlie 

'  Anforeeinent  of  a  noe  imposed  upon  a  trial  juror, 

ilne    inaposed  upon  a  grand  juror,  as  orescribed  in 

refi^aining  unrepealed  after  the  nrst  day  o^  Mf^¥t 

>ter  eieventh,  articles  first  and  second  of  title  first> 
>le  of  title  third,  apply  only  to  proceedin|rs  in  on^ 
'  specified  in  subdivision  fourth  of  this  section,  takeir     i 
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on  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  before 
that  date,  a  judgment  by  default  must  be  taken  therein,  sua  p:tv 
scribed  by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  un- 
repealed after  the  first  day  of  September,  1877,  touchinir  th« 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  cf 
record^  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  ana 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issned 
upon  a  judgment  rendered   in  one  of  those  courts. 

11.  [Alu'd,  lS9a,  190».]  So  much  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  1880.  And  all  appeals  luken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  In 
such  court  on  the  first  day  of  September,  1880:  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regnlnting  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply,  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  1892,  both  Inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowingr  any 
person  to  prosecute  the  bond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  Is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  225,^  to  2265,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon:  sections  2320  to  2344,  both  inclnsiTe, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseded  by  the  title  containing  them,  whether  a  com* 
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mlltee  has  or  has  not  been  appointed;  section  2537  applies 
also  to  every  payment  or  deposit  tlierein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  2766,  except  the 
words  **  npon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclnsiye,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  thj  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September.  1^. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  In  subdiyision 
fourth  of  this  section. 

14.  [Added,  1894.1  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  shall 
apply  to  all  courts. 

Ani'd,  L.  1R93,  ch.  42;  L.  1894,  ch.  725;  L.  1805.  ch.  946;  L.  1909, 
ch.  05,  f  3;  U  1913.  ch.  486.  In  effect  Sept  1,  1913.  Hee  notes  89,  90, 
91,  92  at  notes  oiT  BMrd  of  StAtntory  CoiuoUdatlco  at  end  of  code. 

I  8348.  Id. I  vrbat  deemed  commeiieenieiit  of  action,  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  In  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  npon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  preHcribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

I  S84II.  Id.  I  vrben  proeeedinflrs  to  1>e  vnder  former 
■tatnteii. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  prooeedingR 
therein,  until  the  provision  in  nuestion  becomes  applicable,  are 
governed  by,  and  must  be  conmicted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

I  8850.  Bffeet  of  thin  aet,  upon  trial  lurom  and  Ivrtes, 
in   criminal   causes. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified^  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procure^  as  prescribed  therein;  and  the  same 
most  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
ininpealed  after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jurors 


( 


d  by  Google 


/ 


It  38fllH)4     ^       EFPEd'  Of  tfflS  >'!      .  c.rf,ts 

muBt  be  stitnttioned  in  a  eriminal  cause,  remain  nnailM^A  bj  tite 
act,  and  are  a|>plicable  to  the  proceedings  taken  a«  prescribed  ii 
this  act«  and  to  the  trial  jurohi  therein  specified. 

I  8861.  Id.|  vpoB  srand  Jurors  and  Juries. 

Tliifi  act  does  not  affect  any  provision  of  the  Btatotesg  femalaiM 
unrepealed  after  the  first  daj  of  September,  1877,  relattng  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed^  after  the  first  day  of  September*  1877,  npoo 
a  person  drawn  as  a  grand  juror,  and  duly  sumnloned  tet  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  ia  those 
statutes*  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  thi< 
aetj  both  inclusive^  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lista  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selectiiig, 
drawing,  summoning,  or  empanelling  of  petit  jurors^  the  impositiea 
of  a  fine  upon  a  ^etit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  In  this  aet^  in  like  manner  as  It  refers  to  these 
statutes. 

i^M  2  ft.  8.  468,  4^,  U  lH-tl  {jt  fidm.  506,  606);  2  it.  8.  722,  |  13  d 
Elba.  746). 

I  8862.  Id.  I  iipon  proeeedln^rs  tAken,  or  rim^im  mmermeA, 
«to.»  under  fonno»  statiites. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pt^ 
ceeaing  In  an  action  or  a  special  proceeding,  had  or  taken,  paitn- 
ant  to  law*  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  proriskte 
in  ouestion  takes  effect;  unless  the  contrary  is  expr^sly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  nect^safy,  ftor 
the  purpose  of  avoiding  such  a  result,  or  carryinir  into  efteet  sneli 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  llmltatioh,  the  statntes  in  force  on  the  day  berate  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwlth^ 
standing  the  repeal  thereof. 

I  8858.  IA.;  upMi  fdrmer  Appointment  of  i^rms. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  Aesig- 
nation  of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  untD 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desif- 
nated,  as  prescribed  in  tnis  act. 

I  8884.  IA.I  upon  ofleejps  nnd  oflees. 

This  act  does  not  create  a  vacancy  in  any  officei  or  einpl<mii«Bt, 
designated  or  referred  to  tKereln.  by  the  title  or  dis(^l|ftiMi 
thereof,  contained  in  the  statutes  in  force  6n  the  day  before  the 
provision  referring  thereto  takes  effect,  or  by  another  title  ^f^ 
scription;  nor  does  it  affect  any  provisions  6f  th<We  atdtntesi  relat- 
ing to  the  amoitnt,  or  the  time  or  the  mdde  df  ^ftaenii  of  tllj 
cbmtensatlon  of  ah  bt&cet  or  empibyee,  sol  dclsigbat«<d  ot  Wfttiw 
to.  who  Is  in  office  or  employed  on  th«t  dfty;  ^itceM  tifftt  Wbm 
the  tenure  of  his  office  or  employfft^ht  is  not  prescribed  in  tins  u^ 
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maj  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
tborized  by  this  act  to  aopoint  a  person  to  dischari^e  the  same 
des.  Until  he  is  reih6Tea«  or  hlb  omc^  bf  iflace  becomes  other- 
le  vacant,  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
[Tge  of  Jiis  duties;  The  eotirt,  officer^  or  officers,  authorized  by 
i  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
e  to  time  thoa  fill  a  yacan^y  therein. 

I8S5.  [Aili*il,  1882.]    Witen  tkiu  act  deemed  to  timire  been 

Md,  etc  <^ 

)r  the  purpose  of  deternlining  the  effect  of  the  different  pro- 
ms of  this  net  ivith  respect  to  each  other,  lliey  arj  Utemea  to 
>  been  enacted  simultaneously.  For  the  purpose  of  determin- 
the  effect  of  this  act  upon  other  acts,  and  tne  efifect  of 
•  nets  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
bolh  inclusive,  are  deemed  to  hate  boen  enacted  on  the  sixth 
of  January,  in  the  year  eighteen  hundred  ahd  eight^^;  and 
cts  passed  after  the  last-mentioned  date  are  to  have  the 
effect  as  if 'they  were  passed  after  this  act. 

S66.  When  this  act  tak««  ^tt^et* 

)ject  to  the  qualifications  contained  in  the  foregoing  sections 
s  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
I,  and  article  first  of  title  fifth  of  chapter  teuth,  on  the  first 
r  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
?nth,  both  inclusive,  on  the  first  day  of  September,  in  the 
^877;  chapters  fourteenth  to  tweuty^  first,  both  inclusive,  on 
^  day  of  Bf^pf bmher,  1880;  aud  this  chapter  immediately. 
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CHAPTER  XXIIL 
Supplemental  ProTisions. 

TTTLB  I.  -  ProreedlBfffl  Cnr  tli«  ComdemBftll4»«  of  1l#al  Properif. 
TITLE  II.     PnM)#edlBTii  for  tke  Rale  of  rorpont<i  Beal  Pwfvrtf. 

TITLE  I. 
Proceedings  for  the  condemnation  of  real  property. 

See.  8857.  TiUe. 

8858.  Deflnltions. 

8869.  Proceedingw  to  be  taken  as  pEeecrlbed  Is  this  title. 
8800.  Petition;   what   to  contain. 

8861.  Notice  to  be  annexed  to  petition;  aerrice  of. 

3862.  Senrice  of  petition  and  notice. 

3868.  Appearance  of  infant,  idiot,  lunatic  or  habitual  dimkarO. 

3364.  Appearance. 

8866.  Answer;   what  to  contain. 

8366.  Veriflcation  of  petition  or  answer. 

3367.  Trial  of  iseaea. 

3868.  Certain  provisiona  applicable. 

8868.  Judgment:  costs  when  to  defendant;  commlasioiiets. 

8870.  Dntlea  and  powers  of  oommlssloneis. 

8871.  Gonflrmation  or  settiuR  aside  report:   deposit  when 

8872.  Offer  to  purchase;  costs;  additional  allowance. 
8878.  Judgment,    bow   enforced;    dellyery   possession   of 

writ  of  assistance  to  issae. 

8874.  Abandonment  and  discontinuance  of  proceedinf. 

8875.  Appeal  from  final  orders;  atay. 

8876.  Appeal  from  Judgment  by  plaintiff. 

8377.  When  general  term  may  direct  a  new  appraisal. 

8378.  Conflicting  daimanta. 

8379.  Party  in  possession  may  stay  on  giving  security. 

8880.  Temporary  possession  pending  proceedings. 

8881.  Notice  of  pendency  of  action  to  be  filed. 
8382.  Power  of  court  to  make  necessary  orders. 
8888.  Repealing  clause;  limitations. 

8884.  When  act  takes  effect. 

I  8857.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  8888.    [Am'd,  1896.]    Deflnltions. 

The  term  "  person/'  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  diyision  thereof,  and  any  commission,  board,  board  of 
manaj^ers  or  trustees  in  charge  or  haying  control  of  any  of  the 
charitable  or  other  institutions  of  the  state;  the  term  "  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appartenancei 
thereto;  and  the  term  "owner,"  all  persons  haTing  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  institating  the  pro- 
ceedings shall  be  termed  the  plaintiff;  and  the  person  agalnit 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1806,  ch.  680.    In  effect  May  12.  1806. 

I  8858.  Pvoeeedinvs  to  1>e  taken  as  9»eserl%e4  in  tkis 
title. 

Whenever  any  person  is  authorised  to  acquire  title  to  real  projh 
ertjr,  for  a  public  use  by  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 

80U 
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I  8800.  Petltioni  wbat  to  eomtmliu 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  conrt,  setting  forth  the 
following  facts: 

1.  [Am'd,  1890,]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  diyision  of  the  state,  the  names  and 

.  places  of  r  lidence  of  its  principal  officers;  and  if  the  state,  or 

'*  any  commission  or  board  of  managers  or  trustees  in  charge  or 

haying  control  of  any  of  the  charitable  or  other  institutions  of 

the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 

or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 

^  drunkard,  the  name  and  place  of  residence  of  his  committee  or 

trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  tne  inquiry  which  has 
been  mane. 

6.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improrement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  hare  been  taken  to  entitle  nim  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 

^  pensation  to  be  made  to  the  owners  for  the  property  so  taken. 

!  li.  1896.  eh.  689.    In  effect  Maj  12,  1896. 

.    I  8861.  Hotlee  to  be  anaexea  to  petition;  serviee  of. 

,  There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 

place  at  which  it  will  be  presented  to  a  special  term  of  the  sa- 
pr«»me  court,  held  in  the  jndicinl  district  where  the  property  or 
(•oine  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 

1  mnnt  be  nerved  upon  all  the  owners  of  the  property  at  least  eight 

days  prior  to  its  presentation. 
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I  8862.  SerTlee  of  petltiiMi  ftHa  fi6tl««. 

Service  bt  the  petition  ilnd  nM<ie  muilt  be  miide  lb  tbe  tdme  iiilA- 
ne^  as  the  service  of  a  summobfi  in  fth  action  id  the  sdtiremo  eoiiri 
18  required  to  be  made,  and  all  the  provisions  of  arti<!ie!9  otie  aod 
tiro  of  title  one  of  chabt^^r  five  of  this  act,  which  relate  td  the 
service  of  a  summons,  either  bersoually  Or  In  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  tlie  pet^ 
tioB  and  notice.  If  the  defendant  has  an  airent  or  attorney  re- 
siding in  this  state,  authm^ized  to  conti^act  for  the  sale  of  the  real 
property  described  in  the  petHloti,  service  dpon  such  ajrent  or  at- 
torney will  be  sufficient  service  upon  siich  defendants  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwatds,  a 
copy  of  the  petition  and  notice  tHikll  also  be  serred  upou  ms 
general  guardian,  if  he  has  one;  if  not^  upon  the  person  witfe 
whom  be  resides. 

I  8808.  AppearAnee  of  infant.  Idiot,  lanaiie  or  kabltaal 
druiikard. 

.  If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  dninkard. 
it.  shall  be  the  duty  or  his  general  guardian,  committee  or  troste^'t 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  th^ 
petition  and  attend  to  his  interests,  and  in  case  he  has  nose,  or 
Id  case  his  general  guardian,  committee  6r  trustee  falli  UiMVPiK 
for  him,  the  cfourt  shall,  Upon  the  presentatioli  or  the  t»^itldq  au'f 
notice,  with  proof  of  seryicf ,  without  further  ttoil^e,  it|P]t^ot  a 
guardian  ad  liteni  for  such  defendant,  whose  duty  it  man  be  to 
appear  for  him  and  attend  to  his  interests  in  tn^  pT6tiie&inif  an^ 
if  deemed  necessary  to  protect  his  rights,  the  cbfirt.toay  rednirp 
k  general  gUardian,  committee  or  trustee,  or  k  guahdlah  ad  fitem 
to  give  security  in  such  stim  and  with  such  stir^till^  fl^  tn^  totti 
tnay  approve.  .If  a  sei'vice  dther  than  pel-sonal  httfe  b(<e&  ihade 
Upoii  any  defenddnt,  and  he  does  not  appeilr  ujton  tne  pt^seutHfitta 
pf  the  petitioii,  the  <*oiirt  shall  appoint  sdtne  tdttjtjetent  fcttrtfii*^ 
(o  appear  ftTr  Iiiih  ahd  Attend  to  hh  interests  IH  the  th'oij^emiii^. 

I  8804i  Ai^tf oaranoe. 

The  provisloh^  of  Idw  and  o^  the  rules  and  practice  of  the  eemtt 
relating  U>  the  appearahce  of  partiea  in  persou  br  by  attoMiT  io 
Actions  in  the  nupreme  ceurti  sh^iU  apply  to  the  proceeding  froir* 
and  aft&r  the  service  of  the  petition,  nnd  nil  siinsequent  orders, 
notices  and  papers  may  be  served  upon  the  attomeir  appearing  and 
upon  a  gui^dian  ad  litem  in  the  same  manner  and  with  the  saio-* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

i  88to.  AiiStrei^i  fvhki  ttt  eofatniiU 

Upon  presentation  of  the  petitlofa  and  hotlc6  with  pt^t  <tf  ser- 
tice  thereof,  an  own^r  of  the  property  may  appear  ahd  intp^ 
pose  an  answer^  which  must  cofatain  a  ^net-al  6t  sfy^ific  denial 
of  each  material  allegation  of  the  petitibh  cbtltrbv^rtCd  by  him. 
or  of  any  knowledge  or  information  thereof  sUffldefat  to  roha  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  prbceeding. 

|S8d«.  Ve»llli*Atloii  of  petition  or  aa«we»t 

A  betition  bi*  ahsii^er  must  be  v^rified^  and  thtf  provisieiis  «< 
this  dct  r^Iatihg  to  the  form  and  cofat^nts  of  the  YerificatieB  oC 
pleadings  in  courts  bf  recoi^d,  and  the  p^Homa  by  whfA  it  mu 
be  made,  shall  apply  to  the  verificationi 
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The  court  shall  try  any  Isstie  raUed  by  the  petition  ahd  answel* 
at  sath  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  tie  referred  to  a  referee  to  hear  and  determine,  ard  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  titie. 

f  3368.  Certain  provisions  nppUeable* 

The  provisions  of  titie  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  tnis  titie. 

ISIMW.  [Ani'd*  1885.]  Jutement}  costs  when  to  AeteiiA* 
ant  I  eonunisaioners* 

Judgment  shall  be  entered  pursuant  to  the  diteetion  ot  the 
court  or  referee  in  the  decision  filed.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
▼alliiig  in  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
In  favor  of  the  plaintiff,  or  if  no  answer  has  been  Interposed  and 
it  appears  from  the  petition  that  he  Is  entitied  to  the  relief  de- 
manded, judgment  snail  be  entered,  adjudging  that  the  con* 
demnatum  of  the  real  property  described  Is  necessary  for  the 
paUie  use,  and  that  the  plaintiff  Is  entitied  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  tiie  real  property  or  some  part 
of  it  Is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commiaslpners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
mlssioners  shall  be  residents  of  the  county  Where  the  real  prop- 
erty, or  some  part  of  it,  b  situated,  or  of  some  adjoining  coun^. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  tiie  defendants  who  nave  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
ns  to  tiie  residence  of  the  commissioners,  and  in,  that  case  they 
miiy  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  jproceedin^«  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  Aet  of  commissioners  ma^  be  appointed. 

L.  1886,  di.  6Se. 

I  3S70.  (Am'd,  18^8,  1918.]  Dntles  nnd  powers  of  e«itt« 
musioners. 

The  com  miss  lonefrs  shall  take  and  subscribe  the  constitutional 
oath  of  othce.  Any  of  tUeiji  niiiy  issue  subpoenas  and  aaminister 
oaths  to  tt'ithessi^fi;  d  ttia  jority  of  theiu  ma^-  afljoiirn  the  proceedifilg 
tefote  them,  froth  tiihe  to  timt  ifa  their  disfcretiou.  Whenever 
tSey  meett  ticept  by  at^pdliiiinem  of  the  court  £v  utirsttant  to 
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adjournment,  they  shall  cause  at  least  eight  days*  notice  of  socfa 
meeting  to  be  given  to  the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  ullowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  deriye  from  the  public  ase 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commisfdoners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings 
within  the  counties  of  New  York  and  Kings  such  commissioners 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  board  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,  ch.  384;  U  1918.  ch.  232.     In  effect  Sept.  1,  1913. 

iSSTl.  Confirm  At  Ion  or  setilny  aside  report!  deposit 
en  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregn- 
larity,  or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  snch 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commissioners,  and  that  upon 
paj'ment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

1   3372.   Oiler   to  purchase;   costs |   additional   allonranee. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  jbefore 
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service  of  his  petition  and  notice,  mar  malse  a  wr^ttpn  offer  to 
purchase  the  property  at  a  specified  price,  which  m\xz*:  within  ten 
days  thereafter  be  filed  iu  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition^  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintilf  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plamtiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
lowed, of  course,  to  the  defendant  when  be  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  the  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the-  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

f  8378.  Judsment,  lio^r  enforeedf  delivery  possession  of 
premises;  when  vrrit  of  assistance  to   Issne. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and* it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  service  ot  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  for 


H  yrtt  of  Mllte^Ac^,  and  the  cpijrt  sUaU  tbereuaop  cause  nicb 
irrlt  Uf  be  Usued,  w^cn  9oaU  be  executed  m  toe  same  manner 
M  wn^^  lisped  in  other  cases  for  the  delivery  of  possession  of 
rtal  propertJ. 

88T4.   [Am 
pireeeedlmv. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days* 
notice  of  motion  to  ^11  other  parties  to  the  proceeding  who  hare 
appeared  therein  or  upop  an  order  to  show  cause,  the  c  «urt  may, 
in  its  discretion,  and  for  good  cause  shQwp,  authorize  ana  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  ana  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
sueh  case,  if  such  abandonment  and  discontinuance  of  the  pre- 
eeeding  be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pre^ 
oeedings,  shall  provide  that  prooeedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintUf 
without  a  tender  or  deposit  in  eonrt  of  the  amount  of  the  award 
and  interest  thereon. 

L.  1894,  cb.  479. 

I  88T6.  [Am»d,  1805.]    Appttal  ffrem  «m«1  •vderai  pteF* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
eourt  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  tem 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  Judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  sook 
appeal,  if  the  appellant  states  in  hl&  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  oy  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  Jury.  The  prooeed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  oraer  of  the  court,  upon  notice  to  him.  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap* 
peal  of  a  defendant  shall  not  be  heard  except  on  his  atipulatiQB 
not  to  disturb  such  possession. 

L.  1S96.  cb.  946. 

I  88ffl.  [Am'd,  laiNI.]   Appeal  te^m  |a49«Mit  I^f  plaintiff. 

If  a  trial  has  been  had  and  judgment  entered  In  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  eourt  within  the  time  provided  fer  ap* 
peals  from  judgments  by  title  four  ef  chapter  twelve  of  this  adL 
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and  all  the  pnyiekNii  of  said  chapter  relatinflr*  to  appeals  from 
judgments  shall  apply  |o  sucn  ai>peals;  apd  on  the  hearina  of  the 
appeal  the  appellate  diyision  may  affirm,  veyerse  or  modify  tite 
ioogmenty  and  in  case  o^  reversal  may  grant  a  new  trial,  or 
direct  'that  judgment  he  entered  in  favor  of  the  plaintiff.  If  the 
Jqdgm^nt  is  athrmed,  costs  shall  be  allowed  to  the  respondent,  but 
If  reversed  or  modihed,  no  costs  of  the  appeal  sbAll  be  allowed 
to  either  party, 

L.  188G,  eh.  940. 

I  ||877t  When  ar^nenil  tevpi  mi^r  Aiwftct  •  now  fwyvalsfa* 

Ob  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
lirect  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  ak|d  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report. 
t)ie  difference  phali  be  a  lien  upon  the  |and  appraised,  and  shall 
be  oaid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  If  the  amount  is  diminished,  the 
differ^ce  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

I  3878.  Conlllettnv  olalmAnta. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it;  to  ba  paid  as  compensation  for  the  property 
taheii,*  the  court  may  direct  the  pioney  to  be  paid  into  the  court 
hy  the  plaintiff,  an4  may  determine  who  is  entitled  to  the  samfr, 
uud  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
crctioB,  order  a  reference  to  ftscertain  %he  facts  on  which  such 
datasBiiiiation  and  directlop  are  tQ  he  iiMiae, 

I  ^9n•  iAm'4,  IfPP^l    tfmMtf  in  poaafMMioM  mar  at^r  •» 

At  say  stage  of  t^e  proceedmg  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  piay  stay  all  actions  or  proceed- 
iags  against  him  on  accoi^pt  thereof,  upon  giving  security,  or 
depe«iting  such  sum  of  money  as  the  court  may  direct  to  he 
held  as  seourity  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  siieh  case  the  owner  may  con- 
d«iet  the  proceeding  to  a  oonclnaloB,  if  the  plaintiff  delays  or 
Begleeta  to  proseoute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  copdenm  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  iMreseribed  by  statute,  shall  be  In  the  discretion  of  the 
court  IB  any  action  or  proceeding  that  may  have  been  or  may 
heivafter  be  stayed,  l|  the  telephone  or  telegraph  poles  and 
lFif«%  in  sueh  action  ov  proceeding  so  stayed,  shall  haye  beeu 
arected  for  more  than  three  years  prior  to  the  commencemant 
tiharcot 

I»Wltsk.m   IsflfltoecQvti.iilfi 
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'.  I  8880.  Temporary  posseMlon  pendlnv  »roee«dia«a. 

'  When  an  answer  to  the  petition  has  been  interpooed,  and  it 
Appears  to  the  satisfaction  of  the  conrt  that  the  public  interests 
^«U  be  prejudiced  b^  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  ease  the  petition  should  be  dismissed,  or  nr 
award  should  be  made,  or  the  proceedings  should  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may.  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  8881.  Notice  of  pendeney  of  aetion  to  be  flled. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  each  county  where  any  part  of  the  property  is  situated, 
a  noticp  of  the  pendency  of  the  proceeding,  stating  fhe  names 
of  the  parties  and  the  object  of  the  proceeaing,  and  containiar 
«  brief  description  of  the  property  affected  thereby,  and  froa 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  ic 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  sobse- 
quently  recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immedfately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  directioa 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

I  8382.  Power  of  court  to  make  aecessarT  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  o( 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressiT 
provided  for  by  law,  the  court  before  whom  such  proceedingf 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferriiut 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordisar> 
practice  in  such  court. 
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I  aS88.  RepealiniT  elavvei  limitations. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
)f  procedure  in  proceedings  for  the  condemnation  of  real  property 
tor  a  public  use  is  repealed,  except  such  acts  ana  parts  of  acts 
IS  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
iicribe  methods  of  procedure  for  such  condemnation  for  any 
public  use  for.  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New-York,  known  as  the  mayor, 
aldermen,  and  conimonaltT  of  the  city  of  New- York,  or  by 
whatCTer  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  In  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condem nation 
of  real  property  embraced  witnin  the  exceptions  onumfTatttd  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1880.  cb.  347. 

§3884.  Wken  act  take*  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
■and  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  previously  commenced. 
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H  3390-97         CORt^ORATE  REAL  PROt>ERTY.  e.i3,t.« 

TITIiE  H. 
Proceedings  for  the  sale  of  corporate  real  property. 

<lec.  '3890.  Proceeding*  by  corporations,  etc.,  to  be  pursuant  to  the  proriiloDa 
of  this  title. 
8881.  Petition  and  contents. 

8382.  Bearing  of  application;  notice;  referee  to  take  proofk 
3383.  Order;  when  application  for,  may  be  opposed. 

8894.  Insolrent  corporation  or  assocUtlon;  notice  to  credlton. 

8895.  Berrice  Of  notices. 

8880.  Power  of  court  to  make  necematy  oiders. 
83b/.  \^beu  akct  takes  effect. 

S§  33JJ0-.130T.  [Repealed  by  L.  190D,  chs.  28  and  84.  e« 
Consolidated  Laws,  tits.  General  Corporation  Law,  {{  70-76^ 
330,  Joint  Stock  Association  Law,  §  8. J 
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!.  W,  t.  d  MECHANICS'  LIEt^S.  SI  3398-3419 

TZTLB  IXX. 

(Add«d  bjr  Ii.  tS91p  eh.  410.    Is  •AMfc  Sept.  1,  18»T.] 

CHoo.— Ch.  ilft  provklM  th^  thU  and.foUowlos  title  sl^tU  be  ioMrted  In  oh. »  of 
»»oode.  BHd^mjr clFror ^()£T», and «h«^ airtlitre inserted. aooordlti« to MoUm 
uunben.3 

ProoeedlAgt  fbt  the  enibro^ineiit  of  ^eehaiiics'  liena  on 
read  property. 

Bee 

tien  OH  TfM  proiiejrtj. 

ontreots  M  s  pttbile  Improvement. 

onsolldatlon. 

record. 

mined. 

1. 

nionft;  JiJdgmAnt  by  defaolte. 

urte  not  of  reootd. 
•uru  not  of  record. 

» establish  lleA. 

'  of  property  111  lieu  of  moHejr. 
»7  order  of  court. 


»7  order  ox  court. 

ise  Ileni  on  account  of  public  ImproreoiMits. 

Ms  a  mechanic's  Uen  on  property  of  a  rall« 


i  L.  1909,  ch.  88.    See  Gohsoiidated 

Laws,  tit.  Lien  Law,  S§  40-61.1 

dit 
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f  §  3419-41  LIENS  ON  VESSBLS.  e.  %  1 4 

TITLE  IV. 
[Added  by  L.  1897,  eh.  419.    In  effeet  fll^pt.  1,  IStT.] 

[NoTB.— The  dupHoaie  I  8419.  and  arraiigement  of  Mctton  niimben  la  qrtlataiil 
thb  title  are  BO  In  the  original.  ] 

Proceedings  to  enforce  liens  on  ▼sssals. 

Seo.  8419.  Si 
8420.  A| 
3431.  Ui 
S432.  W 
8428.  Ol 

8424.  N<  *«1. 

84tt.  Pi  ircauf©. 

8IS6.  Oi 
84«.  8«  ^     , 

8428.  N<  Bofsale. 

8429.  Li 

8480.  C< 

8481.  Ti 

8482.  Dl 

8488.  Pi 
8484.  Dl 
8486.  A] 

8486.  Ui  t 

8487.  Dl 
8408.  Ai 

8489.  O 
8440.81 

8441.  DJ  fc. 

ff  3419-3441.    [Repealed  by  L.  1909,  ch.  38.    See  Consolidated 
Laws,  tit  Lien  Law,  §§  85-107.] 
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SCHEDULE  OF  LAWS  REPEALED 

.  by 

L.  1909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedux%| 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hbreby  Rspeaud 

Previous  Repeals 

RBVISKD  8TAT- 
UTB8 

Section 

Section 

REPEALING 
UTB8 

STAT- 

Pt.|Ch.|Tlt.|Art. 

L.  1  Ch.  1 

i 

See 
note 

m 

1       9 
1       9 

12  ..    1-6,8 

13   ..      All 

1     1     AU 

1  2     All 

2  ..     AU 

1     1     6-20 

1     2     23-39 

1  3     64-6$ 

2  ..     All 

3  1     AU 

3    2     AU 

1 

l-6p  8. . . . 
AU 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
1880 
1880 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
1837 
1843 
1830 
1893 
1873 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

320 
245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
320 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

63 

1 
1 
1 
1 

} 
\ 

14 
71 
71 

15 

71 
17 

12 

18-:20 
71    . 

21 

1 

I 

\ 

2       5 

3 

« 

8 

12 

All 

AU 

2       6 

All 

2       5 

23 

« 

25 

« 

All 

2       6 

6-20 

7 

7^.  12... 

« 

2       6 
2       6 

23-27.... 

23-39 

54-68 

2       6 

56 

I.  2.  6-14.  17-21,  23- 

26.  30.  31.  35-59.. 

2 

• 

3.  subd.3. 
3 

7 

• 

27 

30 

32.  48,  53. 
38,  39.,.. 

♦ 

49 

♦ 

o4 

All 

2      6 

1 

* 

9 

• 

« 

, 

16 

• 

17-22 

2    a 

All 

31.  32.  38;  39  pt.  be- 
ginning "  but  may 
prove  such  notice.'* 
to  end   of  section: 
40-42 

34 

« 

36 

m 

46-51 .... 
AU 
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Btatutbs  Hebeby  Repealed 


REVISBO  tTAT- 
UTE8 


Pt.ICh.|Tit.|Art. 


Section 


Pbevioub  Refbaub 


Section 


BBFKAUIfq  8RAT- 
UTB8 


L.    I  Ch.  I      I 


See 

52 1859  261  1               • 

52-56,  59-74^  80-83.  1880  2i«  1 

68.... 7 ISS  160  1               • 

66 1850  272  1               • 

72 1878  aO  1              • 

75,  subd.  8 1845  236  I               • 

I3.v;:::;::::::::::  \^  U  V      ' 

1 1830  320  22            • 

1^54,  56p  57.  5»-75..  1880  245  1 

30 1880  231  1               • 

36 1863  400  1              • 

48.56 1837  460  71.74 

56 1835  264  2 

7-22.  34 1880  245  1 

45 1866  802  1               • 

74 1877  456  1               ♦ 

AU 1803  680  1 

AU 1877  417  1 

AU 1880  245  1 

1-37.  40-42»  44,  46- 

160 1877  417  1 

87 1862  466  30 

37 1863  392  2 

54,  55 1830  76  1 

91,  94.  sub4«  1.  0<^. ..  1830  320  32-^      • 

123.124 1842  £77  2^3          • 

128 1839  74  1              • 

AU 1880  245  1 

7 1880  320  35           • 

7 1864  280  5 

AU 1877  417  1  13 

AU 1880  245  1 

1-22.  24-27.  45 1877  417  1        (I6t] 

1-22.  24-27.  45 1880  245  1 

28 1886  593  1 


1.  2,  8-10.  12,  13.  15- 

20,  22,  23,  26,  32-34  1877     417     1 
1.  2.  8-10.  12,  13,  15- 

19,  20,  except  part 

fixing  places  where 

courts   of  comtnon 

plefLS    and    general 

sessions     shall     be 

held,  22.  23.  26,  32- 

34 1880     245     1 

20,  subd.  2 1840       41     3 

20,  subd.  5 1838      83 

20,  subd.  10 1830     105     2 

20,  subd.  13 1830         3    5 

20.  subd.  15 1835     119    2 

20.  subd.  30 1833     205    3       ri«i] 

20.  subd.  38 1829       80     2       [Ifll 

20.  subd  38 1830         5    3 


2      6       3     3     All. 


2       6      4  . .     1-54,  56,  57, 


2  6  5  . .  7-22,  24 

2  6  6  ..     AU.... 

8  1  1     3     All..., 

3  1  2  ..     AU..., 


3      1      8  ..     AU. 


1-22,  24-28, 
35.  36,  40. 
45 


1       5  .. 


1,  2,  8-10, 
12. 13, 15- 
26.  32-34. 
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Previouh  Repeals 

RBVISBD  aVAT- 

REPEAUNQ 

8TAT- 

UTB8 

Section 

SecUon 

UTEB 

Pt.|Ch.|Tlt.|Art. 

L.  1  Ch.  I 

s     a 

20.subd.  40.... 

....   1852 

66 

n< 

20.  subd.  43 

1836 

266 

20.  subd.  47 

....   1836 

40 

21,  24,  26 

....    1896 

648 

All ....... . 

24     

1843 
1867 

88 
272 

8       16.. 

1-3 

AU 

All 

1880 

I 

246 

3       2       1.. 

1,  pt.  beginning  • 
in   no    other; 

'and 

and 

no,"  to  end  of 

sec- 

tion 

....   1837 

460 

71 

6.  subd.  1 

....    1830 

320 

36 

7,  pt.  requiring  surro- 

gate to  record 

ac- 

counts  of  adminis- 

trators,     executors 

and  guardians. 

. ...   1837 

460 

2 

AU 

....   1880 

245 

1 

8       2      3.. 

All 

All 

....    1880 

246 

1 

8       2      4.. 

1-22.  25- 
2«7.    271- 

281 

1-22.     25-230. 

232- 

2.  3 

171-281.. 

1840 

245 
317 

! 

2-4 

1848 
1876 
1864 

379 
277 
421 

46 

15 

1 

44 

1 

47 

....    1845 

26 

1 

52.  53.  i 
59-66.. 
113.... 

S8 

1840 
1848 
1873 
1838 

317 
379 
146 
243 

h 

1 

lis:::::::;:::: 

1 

1-0.11..... 

137-13fi 
189.  sul 
222..,. 



1831 

1844  , 

1842 

1896 

1877 

1840 

1877 

300 
11 
38 
648 
417 
347 
417 

41 

)d.  1.... 

1 

1 

231 

1 

245-24C 
258.... 

\ 

1 

•1 

8      3       1.. 

1-9.  11 

1 

1-39,  42,  43. 

l-«,  11 

1880 
1830 

245 
320 

1 

38 

3      3      2.. 

46.47.49- 

63.  62-06. 

11-39.  42.  43.  4<,  47. 

49-63.  62-^6. . 

....   1877 

417 

1 

U-39.  42.  43,  4^  47. 

49-53.  62-96.. 

....   1880 

245 

1 

AU 

33 

1828 
1848 

20 
379 
438 

161153 

3       4 

Tit.  2,  li  18-53. 

r. 

All 

All 

1878 
1848 

246 
337 
221 
292 
60 

1 

8      5 

Tit.  1. 
Tit.  1. 
Tit.  1, 
Tit.  2, 

13 

1 

3e 

1 

37 

1 

1 

1 

Tit.  2 

2.  BUhd. 

1...    1848 

60 

2 

Tit.  2, 

3 

....    1864 

219 

1 

Tit,  2, 

4 

1866 
1866 

611 
611 

1 

IS  6-7. .  . 

2-4 
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PbBTIOUB  RBPBAlJft 

REVISED  STAT- 

BEPEAUNQ STAT- 

UTES 

Section 

Section 

UTBS 

Pt.|Ch.|Tlt.!Art. 

L.  1  Ch.  1 

1        See 

1  .. 

2  .. 

3  .. 

4  .. 

6   .. 
6   .. 

1  ■• 

2  .. 

3  .. 

4  .. 

AU. . 

Tit.  2,  II  8-12 

Tit.  2,  $    13-16.  20.. 

Tit.  3,  jj  42,  43 

Tit.3.  118,44.80,86 

Tit.  5.  1122-29 

AU 

1855 
1855 
1830 
1830 

1877 
1880 
1877 
1877 
1877 
1877 
1844 
1860 
1847 
1877 
1877 
1845 
1880 
1*77 
1880 
1877 
1880 
1851 
1875 
1865 
1867 
1877 
1880 

1877 

1880 
1877 
1880 
1845 
1877 
1880 
1877 
1880 
1877 
1880 

1877 
1859 
1837 
1880 

1880 
1864 
1877 
1849 
1840 
1842 
1868 

511 

511 
320 
320 

417 
245 
417 
417 
417 
417 
324 
152 
410 
417 
417 
163 
245 
417 
245 
417 
245 
472 
420 
421 
68 
417 
245 

417 

245 
417 
246 
69 
417 
246 
417 
245 
417 
246 

417 
110 
460 
246 

345 
423 

417 
107 
364 
197 
848 

6 

6-10 
42,43 
40.44. 

«.« 

1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
3 

; 

1 
1 

, 

ii 
1 

I 

I 
1 
I 
18 

I 

1 
1 
1 

1 

1 
I* 

1 

1 
1 

1 

f 

1 

8      6 

Tit.  1,  AU 

Tit.  2,  §§  1-11,  14-28 

Tit.  3,  AU 

Tit.  4.  IS  1-13.  15-27 

Tit.  5.  19 

Tit.  5.  f  22,  fiubd.  1.. 

Tit.  5,  1  51 

Tit.  6.  AU 

Tit.  6.  li  16-53 

Tit.  6.  5  39 

All. 

AU 

AU. 

1-14 

AU 

3 

14 

3       7 

All. . 

• 
• 

0 

3       7 

All. . 

3       7 

1-60, 

1-9, 
64^ 
83. 

AU.  . 

71-90 

53-61, 
56.68- 

• 

e 

3       7 

25,  subd.  2 

20-  31 

1-60.  vi-Vs.'Vf-^M)'.;; 

1-60.  71-«) 

1-9,  63-61.  64-66.  68- 
83 

1-0.  63-61.  64-66.  6*- 
83 

j«i:::::::::::::::: 

80 

AU .' 

e 
e 

3      7 

3      7 

AU.. 
AU. . 

e 

3       8 

AU 

All 

All 

AU 

3       8 

AU. . 

3-10,  12-16, 
19-66.... 

1.  3-41.  43- 
65,        92- 
101,    107- 
108 

All 

3       8 

8 

33 

• 

42 

s     ^ 

3-10.  12-16,  19-66... 

1,    3-41.    43-65,   92- 

101.  107-108 

3 

4-11,  16-30 

# 

16 

21.  24 

24 

« 

42 

82a 

•      Digitized  by  Google 


flCHSDULE  OF  LAW6  REPEALED. 


Serbbt  Rbpbalbo 

Prxyioub  Rbfraiji 

TAT- 

Section 

Section 

BBPBAUNG 

BTArr- 

.|Art. 

L.  1  Ch.  1 

f 

See 
-note 

>  . . 

AU. 
1-15, 

All 

'H^S 

AU 

1880 

1877 
1830 
1880 

15MQ 

245 

417 
320 
245 
433 
245 
245 
193 
460 
828 
684 
245 
245 
417 
9 
245 
187 
245 
277 
342 
346 
266 
245 

245 

417 
210 
225 
245 
320 
245 
312 

417 
245 
386 
245 
305 
16 
245 
245 
346 

386 
300 
548 
548 
245 
245 
593 

1 

1 
52 

1 

1.2 

1 

1 

1-4 

1 

2.5 

3.4 

1 

1 

1 

1 

1 

1 

1 

6- 

12 

2 

8 

1 

1 

1 
I 
13 

1 
58 

1 
1 

1 
1 
40 

1 

1 
1 
3 

40 

r 

16-21,    relating 
petit  jurors,  37 

43 

AU 

13.  subds.  1.3.. 

Au::;::::;*.::: 

28,  34-36 

3?. 

32,  47 

to 
-42. 

« 

>    .. 

All 



....    1880 
....    1880 

►    .. 

AU.  . 

• 

All 

1851 
1868 
1857 
1880 
1880 
1877 
1843 
1880 
1843 
1880 
1842 
1840 
1844 
1838 
1880 

1S80 

1877 
1832 
1840 
1880 
1830 
1880 
1844 

1877 
1880 
1840 
1880 
1875 
1876 
1880 
1880 
1844 

1840 
1844 
1896 
1896 
1880 
iRsn 

5   .. 

30,  44 

All 

AU 

1 

* 

I  .. 

All 

All 

20 

AU 

■  • 

t   .. 

5 

All 

* 

AU.  . 

3 

8 

10 

• 

1-26,  31-34, 
36-48. . . . 

AU 

-  • 

14 

« 

•  • 

AU 

1-26,  31,  33,  34. 

M6 

2-12,    16-26,   31. 

34,  36-46 

43,  46 

16-17 

All 

39 

3^ 

■33; 

rio43 

1   .. 

AU.  . 

* 

1-3. 
All 

^120. 

All 

I   .. 

35 

1-3,     5-65.     67-120; 
part  relating  to  ap- 
peals   from    surro- 
gates' courts 

1-3.  5-120 

.  13.. 

All 

4,  5 

6.. 

AU 

2-40.  43-50 

41!  1 

17-19.  22.  27,  30  part 
prescribing  fees  for 
clerks.  31.  33 

32 

42 

e 

AU.. 

1-3. 
AU.  . 

42-50 
5-17... 

-  0 

1  .. 
S  .. 

1.  2 

3.  5-17 

AU 

3 

3... 
1... 

....   1886 

aiosi 

( 


923 
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BOHKDUUC  OF  LAW6  RIP&ALfiD. 


IUpeaubo 

PREvioua  RepBAUA 

L. 

ai. 

Section 

Section 

trim 

L.  I  Ch.  i     § 

1778 

12 
14 
2& 
14 
19 
12 
17 
42 
44 

66 
9 
21 
25 
47 

6 
13 
24 
38 

1 

3 

14 

31 

39 
41 

7 
26 

41 
48 
54 
59 
11 

12 
20 

27 
S9 

58 
61 
71 

7 
16 
24 
27 

3.  4  6.  7 

1778 

All.?.. 

1778 

Au::::::::: 

AU  (2d  Bets.). 
AU  (2d  Beas.). 

AU... 

1801 

1848 

193 

1779 

AU 

379     15 

1779 

1779 

AU  (SdBeas.). 
AU  (3d  Bess.). 

AU... 

1786 



29     i 

1779 

178G 

AU. . . 

184S 

1782 
1787 



379    ii 

1780 

AU 

AU. .. 

36     12 

3 

All.  .. 

89     24 

1780 

1 

1780 

All  (4th  Bess.). 
AU  (4th  Bess.) 
AU  (4th  Bess.) 
AU  (4th  Bess.) 

AU  (5th  Sess.) 
AU  (5th  Bess.) 

AU... 

1788 
1788 
1783 
1786 

36     12 

1781 

AU. .. 

38     If 

178T. 
178i 

AU... 
AU... 

73>  8 

5     13 

AU... 

SJ. 

1781 

AU... 

1781 

AU... 

29     1 

1782 

...,  .....  1 

1782 

AU 

15... . 

1784 
1787 

7   i 

AU  (6th  Be89.) 
AU  (6th  Bess.) 
All 

AU. . . 

89     24 

1782 

1782 
1783 

AU... 

1848  379     is       ' 

1783 

AU 

Part  hegikitiijkir 
any  such  acttoa 
bfOUsht    Ui    tilk 
court  '*  lo  end  of 
AU. . . ^ 

"  and  if 

• • • '    .....  1 

1783 

AU         ..... 

fihaU  be 

inferior 

statute. 

1787 
1788 

71     1          [ 
73     2 

1783 

All 

1784 

AU  (7th  Bess.) 

::::::::::::::::::::::  : ":  ::::  ::::i 

1784 

AU... 
All.  . . 

::.::.;  iRaa 

21*  118 

1784 

AU 

1786 

41     26 

1784 

AU 

1 

1784 

All 

AU. , . 

1801 

i93 ' 

1784 

AU 

f 

1784 

7-13  (8th 

Sees.) 

AU  (8th  Bess.) 
AU 

7-l«.. 

1801 

193 

1784 

, 1 

1785 

AU... 
AU. .. 

4i     86 

1785 

AU 

193 

1785 

AU 

193 

1785 

All      

1787 
1797 
1789 
1801 
1828 

89     2^ 

1785 

l-6»  7 

AU.    

1—6,7 
AU/.. 

2I  I 

1785 

AU     

AU.  .. 

190     5 

1786 

AIL, . 

21*  1  t  4 

1786 

AU 

1786 

All 

AU. . . 

1801 
1801 

iw' 

1786 

AJi 

1  meeting. 

1-14.. 

193 

15  pt.,  aUowing  Judge  ol 
court  of  probate  thne 
per  cent,  on  all  moneys 
brought  Into  oourt 

15.... 

61    8 

190    i 

♦  e 

ieoom 

See 
>iiole 


[lit] 


im 


[Hi] 

urn 
[111] 

[114] 
[llH 


nai] 


[131] 


024 
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SCHEDULE  OF  LAWS  REPEALED. 


TBS   HbRJIBY 
BPSALXD 

Pbbvious  Repeals 

Section 

flealoQ 

REPEALING 
UTM 

STAT- 

L.  1 

Ch.  1 

5        See 

1 

fiari 

7 

7 

1787 
1788 

1801 
1828 

89 
78 

193 
21» 

24 

7 

2 

1-7. 17, ».  21, 

26.  26 

All      

1-7,  17,  20.  21,  26,  26. . . 
All ., 

'V.llW 

All 

All 

All. 

f 

1800 
1601 
1798 
1801 
1801 

22 
193 
193 

iiio^'"' 

All 

AU 

All 

4.  pi.  exempting  plalntifl 
in   certain    cases    from 
payment    of    costs    on 
having  caused  an  afBd»< 
vit  or  oath  to  be  made 
and   filed    before    com- 
mencement   of    certain 
actions 

t 

AU?...;;;::::::.;;:;: 

3 

3 

6 

All 

Lv;;;;.v.v;:::::;::: 

7 

ri241 

Aii:;;::;:::; 

A11.V:::::::;:;::::;:; 

1801 
1801 
1801 

1788 
1801 
1789 
1801 
1801 
1628 
1601 
1801 
1801 
1801 
1813 

193 
193 
193 

73 
193 

19^ 
193 
21* 
193 
193 
193 
193 
202 

4-(L9^U.... 

4-6.  ^11 

Au: ."..... 

Au:.^  .:;:::;:::;:;: 

8.    pt.    providing    that 
every  attorney  neglect- 
ing to  file  his  warrant 
orattomey  shall  forfeit 

17.V.*.*.:;:::::::::;::: 
AU 

1-4.  7.  10-12 

All 

AH 

2 

8 

1-4,  7,  10-12.. 

All 

AU 

1117 

All 

AU 

All 

Aii::;;.:.;:; 

All 

AU 

10 

10 

Ail 

AU 

All 

[US] 

All 

AU.";::::::::::::::::: 
20 

Part  relating  to  the  city 

of  New  York 

AU 

1801 
1797 

1804 
1801 

193 
20 

27 
193 

All 

20 

64 

All 

[1241 

All 

AU 

AU 

AU 

1801 
1800 
1828 
1828 
1828 
1801 
1828 
1828 
1828 

198 
90 
21* 
21* 
21* 

193 
21* 
21* 
21» 

All... 

3 

All 

1  118 
1  1  19 

iffi;:;;;;;;:: 

am::;;:;;;:::;;:::;;: 

AU 

All 

1  1  20 

All 

Aii::;;:::;;:;;::;::;: 

All 

AU 

AU 

AU 

1  1  21 

All 

1  ^  22 

All 

ll23 

( 


id  meeting. 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herkby 
Repealed 

Previous  Repbaub 

L. 

Ch. 

Section 

Section 

BEPEAUNQ  BTAT- 

U  1    Ch.l     1        See 
note 

178S 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 


1780 
1780 


12 
17 
18 
32 
34 
36 
37 
41 
43 
46 
73 


AU 

7 

1 

AU 

2 

1-25,  29-31.. 
-   13 


il: 


1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781. 
Chs.  25,  47, 
L.  1783,  Ch. 
39,  L.  1786, 
Ch.  33.  }  7, 
L.  1787,  Ch. 
35.pt 

All 

AU 


1789  28  AU. 

1790  1  All. 
1790  51  AU. 
1790  57  AU. 


1790  58 

1791  7 


1791 
1791 


1791  20 

1791  38 

1792  28 
1792  35 

1792  43 

1793  36 

1794  3ti 

1795  1 

1795  74 

1796  2 
1796  8 
1796  10 
1796  46 


1.2. 

AU.. 
AU.. 
AU.. 
All.. 
AU.. 
AU .  . 
1-4.. 
AU.. 

AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
5.... 
AU.. 
1.... 


1796  70  AU. 

1797  3  AU . 
1797  5  AU. 
1797  8  AU. 


AU 1801    193 

7 1801    193 

1 1801   193 

Mi 1828     21*  1  1  82 

2 1828     21*  1  1  33 

1-25,  29-31 1813  202 

12,  13 1801  193 


1-13 1801  103 

1-31 1801  198 


[127] 


AU 1801  193 

1,  part  allowing  costs  to 

be  paid  out  of  a  fine  for 

a  misdemeanor 

AU 

AU ,. 


II2« 


AU 

AU 

AU f 

Part  relalliiK  to  adver- 
tisement of  sales  of 
goods  and  chattels 

AU 

1,  2 

AU 


1796  8 
1801  100 
1801  103 

1797  8 
1801  103 
1801  103 
1801  108 


1791  8 
1801  103 
1801  103 
1801  103 


AU. 
AU. 
AU. 


1801  193 

1828  21*  1  K  36 

1801  103 


Cl») 


1-4. 
3... 
AU. 
AU. 
AU. 


1801  103 
1703  36  fi 
1801  103 
1801  I9is 
1801  103 


AU 1801   103 


5... 
AU. 
1. 


Part  relating  to  the  city 

of  New  York 

AU 

AU 

AU 

AU 


1801  103 
1801  103 
1801  198 

1881  587 

1801  103 

1801  103 

1801  103 

1801  103 


iim 


C13IJ 
[lOl 


*  Second  meeting. 
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SCHEDULE  OF  LAWS  REPEALED. 


Statctb     Hbrsbt 
Rbpeaisd 


1797  1.3 
1797  20 
1797    31 

1797  84 

1798  8 
1798  22 
1798  52 
1798  68 
1798  75 
1798  91 
[798  100 
1798  105 

798  108 
1798  111 

799  1 
799  5 
799  44 
799  04 
799  65 
799  87 

799  92 

800  12 
800     22 

800  41 

80O  00 

80O  90 

800  94 

800  98 

800  100 

800  122 

801  8 
801  10 
801  13 
801  25 
801  30 
801  32 
801  47 
801  49 


All. 

20 

6.7,  10.  11. 
AU........ 

All 

4.  5 

All 

18 

9 

All 

AU 

.Ml 

AU 

AU 


AU. 

AU., 

2-6. 

AU.. 

AU., 

AU.. 

1... 

AU., 

AU. 


AU.. 
1,2.. 
AU.. 
1.2.. 
AU.. 
AU.. 
AU.. 
AU.. 
7-11. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 


801  50  All 

801  52  2 . 

801  60  19 

801  65  1-5.7-^ 

801  70  4  7•;^••••■■ 

801  73  AH...! '.. 

801  75  AU 

801  77      1.  2,  4-14,  20- 

24 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


AU 1801  103 


6,  7, 
AU. 
AU. 
4.«, 


10,  11.. 


L.  1  Ch.l  S   See 
—  note 


[13^ 


1801  103 
1801  193 
1801  193 
1801  193 


9... 
AU. 


1801  193 
1801  193 


AU. 
AU. 
1. 


AU. 
AU. 
AU. 
2-6. 
AU. 
AU. 
AU. 
1... 
AU. 


Part  relating  to  the  city 
of  New  York. 

AU 

1.  2 

AU 

1,  2 

AU 

AU 

AU 

AU 

7-11 

All 

AU 


1801  193 
1801  103 
1848  370 
1801  193 
1801  103 
1801  193 
1801  193 
1801  193 
1801  193 
1801  103 
1801  193 
1801  193 


m 


[137] 


15 


3 


AU 

AU 

All 

21  pt.  relating  to  attach- 
ment of  vessels 

Part  relating  to  the  city 

of  New  York 

AU 

All 

2 

19 

1-5.  7-« 

4 

AU.>^ 

AU..T 


1881     .'>37  1 
1801   103 
1801   193 
1801   193 

1800  122 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  H  43 
1228  21*  1  5  44 
1828  21*  1  1  46 
1828  21*  1  1!  48 
1813  202 
1828  21*  1  H  64 

1822  226     4 


[I3«! 


{ 


1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  156 

1168 


1.  2.  4-14.  20-24:  pt.  re- 

latiner  to  the  city  of  New 

Yoik 1881  537    1 

1,  2.  4-14.  20-24 1813  202 


♦  Second  meetinfr. 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrebt 
Repbalbo 

Pbetioub  Rbpvaza 

L. 

Ch. 

Bection 

Bection 

REPEAUNa  STA'T* 
UTB» 

L.  1    Ch.| 

i 

8m 

1801     87 
1801     90 
1801     91 

l-i*8;*2d-*24..". 
6,  6V 

i-i8,'i»^24;;;;;;: 

^*fi*  P}.  relating  t 

city  of  New  York. 

5,  6 

....   1828     21* 
1813  202 

d  the 

itea 

1 

i 
2 

4 

31 

2 

6 
88 

6 
6 

1-8,  10.  21.  24 

1881  537 
1813  202 

1813  202 
1813  202 
1813  202 

'  1818  202 
'  1824      a 

'  1824    28 

f 

'  1824  181 
1828    21« 
1818  202 
1818  202 
1813  202 
1808  204 

^  1808    65 

1818  202 
1818  202 
1818  202 
1811     48 
1828     21* 
1813     88 

1801     98 

■  1--8.  10,  21,  24-27. 

.... 

1801   102 

All 

1801   105 

Aii;:. ::::::: 

6.  7,  9,  11-18, 
14    to  pro- 
visos. 16-18.. 

AU 

1801  110 

6,  7.9.  11-18.  Mtopio. 
visos.  15-18 

9.  pt.  relating  to  time  oi 
holding  courts  in  Onon* 
daga  county 

9.  pt.  relating  to  time  oi 
holding  courts  in  Gen- 
esee county 

9.  pt.  relating  to  time  ol 
holding  courts  in  Oneida 
county 

9 

> 

1801  115 

AU.... ,. 

1801  165 
1801  170 

A  1 

All 

AU 4 

1-10,  12-22 

6.  pt.  affecting  Golumbis 

county 

6,  Dt.  to  the  words  "cltj 

l-10ilM2''.! 

AU 

All 

1801  174 

AU 

1801  170 

m:;;:::;:;; 

1-9,  11 

1-6 

[W] 

1801   183 

1-6 

1801   100 

AU..;:;;.;;. 

AU 

iu^."?*:-.-.:::::: 

.R.L 

1802     15 

Al 

1804     58 

AU 

1813  202 
1818  202 
1813  202 
1813     83 
1813  702 

1813  2ra 

1818  202 

1802     31 

AU ; 

1802     83 

2-6 

2-5 

1602  110 

All 

5 

All 

.*.L 

1803       2 

AU 

1 

[1411 

1803     32 

AU 

AU 

1803     55 

2 

[Ml] 

1803     99 

AU 

AU 

1813  202 
1813  202 
1807  139 
1881  537 

ilillSi 

1813  202 
1813  202 

62 

1 

1803  103 

1804  27 

19,32,33 

54 

19.32.33 

54 

54 

AU 

1804     55 

AU 

All 

1804     59 

AU 

1804     68 

All 

1,    2    to    first 
period 

nd  meeting. 

AU 

1804     78 

1.  2  to  first  period. 

♦  Seco 

938 
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^HEDULE  OK  LAWS  REPEALED. 


8TATCTS8  HkHSBT 

Rkpbaixo 


M  108 

04  100 

05  17 


05  08 

05  0« 
05  00 
05  102 

05  135 
OO  10 

06  92 
0«  IW 

07  03 
07  80 
07  107 

07  188 

08  2 
08  8 
08  145 
08  155 
08  156 
08  173 
08  200 
08  204 

08  210 

00  83 

00  124 

00  137 

00  148 

00  186 

10  36 

10  64 

10  187 

110  103 

110  104 
ilO  196 

111  .  1 
111  48 
111  88 
111  196 
111  209 


(11  238 

ns  120 


AU,... 
80.81. 


Afl. 


I;  3^: 


AU. 

All 

1-3,  5^. 


n. 

m::::::: 

29,  80 

AU 

All 

All , 

ii.::::::: 

All.. 

All. 

1-7,  9-3L. 


IS: 
iffi:: 


All 

1.2,  5. 
All.... 


n. 


14,35. 

2 

All.... 

I 

AU.... 
1,  2. . . 


18. 


AU. 


3.6-8.. 
46.47. 


Previous  Kepbaus 


(toetion 


REPEALINO  BTAT- 
UT»9 


L.  I    Ch.l     5 


AU 

30.31 

2.  8,  exo^ot  p*H  relating 
to  state  prmting  In  city 
of  Albany 

.V::;:::::::::::::::: 

All 

All 

AU 

1 

20 

2,3 

AU 

12 

AU 

All 

y.'.^;:::::::::: 

3 , 

AU 

AU 

AU 

20.30 

All 


1818  202 
1813  202 


flee 
-note 


1800  164    13 
1828     21*1150 
1813  202 
1808  204    81 
1813  202 
1813  202 
1813  202 

1813  202  [142] 

1813  202 
1811     43     2 
1881  537     1 
1813  202 
1818  202 
1818  202 
1813  202 
1808  145    8 
1813  202 
1813  202 
1811     43    9 
1813  202 
1813  202 


AU. 
81. 


25. 
AU.... 

AU..., 
AU.... 

^:::-. 

1-4.... 

85 

2 

AU.... 

1 

AU..., 
1,2..., 


0^31. 


1&   pt.   relating  to  the 
city  of  New  York. 

18 

1,8,  5-8 

^*!'*J:::::::::: 

AU 


.  [143] 


1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1810  193  14 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1813  202 [144] 

1813  202 
1813  202 
1813  202 
1813  202 
1813  208 
1813  202 

1881  537    I 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  1 1 112 


( 


*  Second  meeting. 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrebt 
Repealed 


1813  203     25,34.  SO. 

1813  204     Ail 

18l3t     4     1-8 


iSlSt  16  All. 

1813+  17  AU. 

1813 1  48  AU. 

1813 1  50  All. 

1813t  53  AU. 


1813t  55     5,  6 

1813t  56  1-27,  29;  30, 
first  sentence, 
31-36 


1813 1  57  AU. 

1813 1  58  AU. 

1813t  61  AU. 

1818t  63  AU. 

1813 1  65  AU. 


/ 


1813t  66       1-14. 
1813179     AU.... 


PlUBVIOUB  RbPEALA 


25,34 

All 

1-^;  pt.  relating  to  the 
city  of  New  York 

1-8 

AU 

AU 

9 

AU 

AU 

11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution  

AU 

AU 

5.  6 


1-27,  29:    30,  first  sen- 
tence, 31-35 

AU 

AU 


1828  21*  1  n  l«S(l4i: 
1828  21»11«^ 

1881  537 

1828  21* 

1828  21* 

1828  21* • 

1818  259  18 
1828  21*  If  107 
1828  21*  1 1 122 


I*  1188 
1*  i486 
1*4  187 


1816  236    53 
1824  238    43 
1828     21*11101 
1828     21*  1 1 119 


AU. 
AU. 


1828 
1828 
1828 


•  Second  meeting. 


4.  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 

4,  pt.  relating  to  Catta- 
raugus county 

4,  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Genesee 
county 

4,  pt.  relating  to  Oneida 
county 

4,  pt.  providing  that 
courts  snaU  be  held  al- 
ternately at  Bedford  and 
White  Plains,  West- 
chester county 

11,  pt.  requiring  the  men- 
tion of  assistant  justices 
In  the  caption  and  con- 
tinuance of  records 

AU 

1-14,  pt.  relating  to  the 
city  of  New  York 

1-14 

17-22 

24 

Part  relating  to  the  dty 
of  New  York * . 

AU 

t  Revised  Laws. 


1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


124 
92 

93 

m 

110 


1815  112  3 

1823  101  3 

1824  3  2 
1824  23  3 
1824  181  4 

1870  550  1 


1818  60    3 
1828     21*11181 

1881  537    1 
1828     21*1189 
1815  157    8 

1819  166    4 

1881  537    1 
1828    21*11111 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


:fbaiad 


Section 


Ah, 


29. 


All. 
1-25 


AU. 
AU. 

All. 
AU. 
All. 
AU. 
1. 


All 

AU 

AU 

37,40 

All  (38  Seas.). 

AU 

AU 

AU 

AU 

AU 

AU 

2r 


pRBVious  Rbpkals 


repbaung  stat- 
i;tb8 

L.  1  Ch.  1    I        See 


AU 

1 

23,45.49,53. 

AU 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking  and  returning 
the  inquisition 

1,  pt.  relating  to  fees  of 
counselors,  solicitors  and 
sergeants 

1,  pt.  relating  to  fees  of 
m&sters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 
at-arms 

1,  pt.  relating  to  taking 
inquisitions 

All 

29,  pt.  relating  to  the  dty 
of  New  York 

29 

AU 

1-23 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 
York 

20 

All :.., 

AU 

All 

All 

AU 


■note 


1815  188 
1818  230 


1823  209  9 


1826  02 
1828  21* 

1881  537 
1816  167 
1828  21* 
1828  21* 


2 

mat 

1 

8 

1]84 

l1l20 


1823  269 
1814  163 
1828  21* 
1828  21* 
1828  21* 
1828  21* 
1828  21* 


10 
2 

1590 
15123 

11138 
11167 
11170 


AU. 


1828     21*  11172 


ri46) 


1471 


AU 1828     21* 

37,40 1828  21* 

All 1828  21* 

AU 1828  21* 

AU 1828  21* 

AU 1828  21* 

AU 1828  21* 

All 1828  21* 

AU 1828  21* 

27 1828  21* 

All 1828  21* 

1 1828  21* 

23.  45,  49.  63 1828  21* 

46 1824  238 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1824  238 


1  1176 
11177 
1  1182 
il8,3 
l1l2G 


[1481 


J  18-. 

II  189 
1  1194 

^202 

I II  126, 
207 

11214 
1  1  215 
11217 
,43 

1 
43 


iA  meeting. 


t  Revised  Laws. 
031 


( 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


f 


Statutes  Hereby 
Repealed 


1817     28     All 

1817     32     All 

1817     69     2 

1817     90     All 

1^17   179     All 

1817  251     All 

1817  278  1,  8. .  . 

1817  280     4 

1818  5     AU 

1818     60  1.  8»4. 

1818     94     .Vll 


1818  171 
1818  175 


All. 
All. 


1818  196  AU* 


1818  226 
1818  227 


1818  230 
1818  259 


AU. 
All. 


AU 

1.  2,  4-16.  18» 
19 


1818  265  All. 


1818  260 
1818  272 
1818  277 

1818  283 

1819  27 


1819  40 
1819  156 
1819  166 
1819  178 

1819  232 

1820  122 
1820  159 
1820  160 


1820  184 
1820  194 


AU. 


AU. 
8... 
AU. 


AU. 
AU. 
AU. 
AU. 
AU. 
2. 


AU 

4,  pt.  affecting 

L.   1818.  Ch. 

94.  §8 


AU. 
AU. 


1820  214  AU. 
1820  216  All. 
1820  219     AU. 


Previous  Repaaui 


Section 


RBPBAUNO  STAT- 
UTES 


L.    I  Ch.  i     I 


AU. 
AU. 
2... 


1828 
1828 
1828 


21*  \\ 
21*  \\ 
21*  11 


Sm 
-note 


221 
222 
228 


AU.. 
AU.. 
1.2. 
4... 
AU.. 


1828 
1828 
1828 
1828 
1828 


21*  Ij 
21*  11 
21*  IS 
21*  \\ 
21*  11 


233 
240 
243 
244 
245 


[I»l 


8.  pt.  relating  to  aasistant 
Jufitices  in  the  city  of 
New  York 

AU 

All 

4 

AU 

2 

AU 

All. 


II5I. 


Part  relating  to  the  city 

of  New  York 

AU 

AU 


1.  2.  4-16,  18,  19. 


Part  relating  to  the  city 
^^ork 


of  New  York 
All. 
AU. 
2.., 
AU. 
8. 


Part  relating  to  the  city 

of  New  York 

AU, 


1820  160  4 
1824  238  43 
1828  21*  1 1 255 
1828  21*  1 •  86 
1828  21*  1 '  25« 
1828  21*  1 <  86 
1828  21*  1 '  257 
1828  21*  1 1 261 

1881  537     1 

1820  194     10 
1828     21*  1 1126 

1828     21*  1 1  265 

1821  38     1 

1881  537     1 
1824  238    43 
1828     21*1^540 
1828     21*1 1266 
1828     21*11268 
1828    21*  1 1 260 


All. 


1881  637 

1828 

1828 

1828 

1828 


271 
248 
548 


*  Second  meeting. 


AU 

2 

AU -    . 

4,  pt.  relating  to  the  city 

of  New  York 

4,  pt.  affecting  L.  1818, 

bli.  94.  5  8 

AU 

6,  pt.  relating  to  fees  for 

services  of  Justices  and 

sheriffs 

AU 

AU 

AU 

AU 


0S2 


1828 
1828 
1828 


21*  11650 
21*  11299 
21*  l1    " 


[IS3] 


aoi 


1881  537     1 

1824  238     43 
1828    21*  11308 


1823  260  35 

1828  21*  11304 
1828  21*  l4a08 
1828  21*  l43O0 
1828  21*  1 1 310 


d  by  Google 


SGOEDULE  OF  LAVVS  REPEALED. 


TBS   HXBEBT 


Section 


6-7. 
AU. 
AU. 
AU. 
AU. 
AU. 
1... 
All. 
AU. 


AU 

AU 

AU 

AU 

6.  7 

AU 

AU 

1,  2 

AU 

2 

1.  2,  4.  5... 

1^','8.*.'*.'; 
13,  15.  16.  . 


AU 

ft-17,  35. 


AU 

AU 

AU 

AU 

All 

12 

AU 

1-26.       28-43, 

45,  46 

All 

1-4 

AU 

AU 


AU. 
2... 
AU. 

AU. 

U: 

1-3. 
AU. 


Pbbvious  Rkpbaiji 


Bwition 


BBPEALINQ  8TAT- 
X7TE8 


L.  I  Ch.!  § 


5-7 1828  21*  1  H  314 


AU. 
AU. 
AU. 
AU. 


1828  21* 

1828  21 • 

1828  21* 

1828  21* 


1310 
323 
326 
333 


AU. 
AU. 
3... 
AU. 
All. 


1828  21* 

1838  21* 

1828  21* 

1828  21* 

1828  21* 


IJS 
1^5 

HI 

in 

1J3- 

153- 

1^3^ 


[1541 


341 
343 
347 


[155] 


All. 
5,  7. 


1828     21* 
1828    21* 


AU 

1,  2 

AU 

2 

1,2.4,6. 


13.  15.  16;  pt.  relating  lo 
dty  of  New  York 

13,  15,  16 

Ali 

6-17.  35;  pt.  relating  to 
the  city  of  New  York . . 

6-17,  36 

11,  14,  15.  16.  pt.  relating 
to  fees.  17,  35 

All 

All 

AU 

All 


1828     21*  11382 

1881  537    1 
1828     21*  15  390 
1838     21*  1 1 392 

1881  537     1 
1828    31*  11(400 


[156] 
157] 


[158] 


( 


1828 
1828 
1828 
1828 
1838 


21*  1' 
21*  I* 
31*  1' 
81*  1  • 
21*  1' 


126 

401 
403 
549 
405 


12.. 
All. 


1-26,  28-43,  45,  46.  , 

All 

1-4 


1828 
1838 

1828 
1838 
1828 


21*  1  H  549 
31*  1 t  409 


[159] 


31; 
21* 
21* 


n 


410 
417 
390 


Part  fixing  salary  of  r«- 

Dorter 1828    21*  1 

jSx...    1828     21* 

AU    1828     21* 

2 1828     21* 

AU... 1848  379 

AU.    1828     21* 

4.. 1828 

AU 1828 

1-3 1828 

AU 1838 


[160] 


11 


15 

21*  li 

21*  15 
21*  IJ 
21*  li 


551 
449 
456 
463 

472 
483 
486 
489 
499 


id  meeting. 


d  by  Google- 


SCHEDULE  ^F  LAWS  REPEALED. 


¥ 


Repealed 

Prkvious  Rbpeaus 

3 

■ 

L. 

Ch. 

Section 

Section           > 

UTES 

"Sff, 

L.  1    Ch.l     5 

1827     2C 

3     All 

All 

Part  relating  to  the  city 

1828     21*  1  1  509""*" 

1827     23 

4     All 

of  N^  Yc!?k.  .        .      ?^ 

1881    537     1 

All 

1828     21*  1  1  515 

1827  25C 

All 

Part  relating  to  the  city 
of  New  York 

1881   537     1 

All 

1828     21*  1 1519 

1828  184 

All 

fi!}i 

1828     20 

♦  15.  H^  t  8.  37- 

15.  137 

1830  320     14 

44.  48-60.  52- 

55 

15.  11  8.  38.  39,  43,  44, 

48-50,  52-55.......... 

1880  246    2 

15,1148.53-65 

1877  417    2 

1828     21 

•  1                7.  10. 
33.32. 
14.46. 
56.  58. 
S8.  84. 
)2.  93. 
,110- 
>.  120, 
t.  126, 

J.  165, 

167.  170.  172. 
176.  177.  182. 
183.  185.  189. 
194.  202.  214. 
—   "17.221. 
)3.  240. 
14.  251, 
»7.  261. 
W.  268. 
)3.  299. 
>2.  304. 
0,  314, 
3.326. 
19.  340. 
17.  360. 
17.  372, 
\2,  390. 
H.  403. 
►9.  410. 
9,  456. 
2.  486. 
'9.509, 

w*o,  ^.9,  550. 
All 

[i<31 

1829     39 

AU 

1880  245    2 

1829  108 

All 



170 

1829  225 

All 

1829  252 

All 

1830       5 

3 

1830     12 

All 

1830     9A 

All 

♦  Second  meeting. 

t  Ed. — 1  4  is  also  repealed,  according  to  section  4  of  I*  10091  di.  66b 


884 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


EPKALKD 

Previous  Repeals 

Section 

1  RBPEALINO  STAT- 

Section                           ^^'*» 

L.  1  Ch. 

fi 

See 

All 

Part  relating  to  the  city 

ol  New  York 1881 

All 1880 

537 
245 

1 

118 

2 

[171] 

Aii:::;:::::: 

Part  relating  to  the  city 

of  New  York 1881 

All 1880 

537 
245 

1 

118 

All 

[172] 

14-23.    30-38, 
40-50.  62-57. 
63.64.68. 

14.  15.  id  pt.  adding  i§ 
63-68  to  R.  8.,  pt.  2.  ch. 
6.  tit.  1.  f  §  19-23,  32-34. 
36-38.  40-49.  52-57,  63, 

64 1880 

17 1873 

18 1893 

35 1847 

245 
79 
686 
429 
280 
482 

537 
245 
593 
417 

277 
245 
245 

165 
593 
377 
317 
245 
245 

537 
245 

637 
417 
379 

537 
417 

1 
1 
5 
34 

1 
119 

116 
115 

4 

119 

l49 

1 

2 
119 

1110 

1 
2 

1 

116 

15 

1 
116 

1731* 

All 

35 1864 

50 1862 

Part  relating  to  the  city 

of  New  York 1881 

All 1880 

3 1886 

All 

[174] 

AH 

All 

All 1877 

2.  pt.  relating  to  order  of 
publication  of  notice  and 

time 1842 

All 1880 

AU 1880 

2.  pt.  declaring  that  the 
provisions  of  §   1  shall 
not  extend   to   persons 
who  have  not  been  resi- 
dents for  one  year 1840 

26 1886 

30,  1  1 1840 

34 1840 

All 1880 

All 

AU 

« 

All 

AU 1880 

Part  relating  to  the  city 

of  New  York 1881 

AU 1880 

1-5,  7,  8;  pt.  relating  to 

the  city  of  New  York. .    1881 

1-5,7,8 1877 

5       .            1848 

All 

1-5,7.8 

AU.N 

All 

Part  relating  to  the  city 

of  New  York 1881 

AU 1877 

[I7J51 

All 

All 1880 

3 1896 

245 
548 
211 
93 
417 
245 

11  10 
1 

1 
1 

116 
11  10 

3     

All 

2 1835 

3 1837 

AU 1877 

All 

AU    1880 

All! !!.!!.!!. 

[176? 

i 


d  by  Google' 


SCaEDULE  OF  LAWS  REPEALED. 


/ 


Statutes  Hesebt 
Repealed 


1833  14 
1833  42 
1833  1(9 


1833  187 
1833  233 
1888  227 
1833  271 


All.. 
AU.. 
AU.. 


AU. 
All. 
AU. 
All. 


1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
^836  499 
1836  525 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  480 
1837  460 


1837  462 
1837  465 
1837  465 
1837  468 


1838  199 
1S38  138 
1838  149 
1838  212 
1838  243 


1838  958 
1888  266 


AU. 

AU. 

All. 

AU. 

AU., 

AU.. 

AU.. 

AU.. 

AU.. 

AU.. 

AU.. 

AU.. 

2.8. 

AU.. 


AU. 
All. 
AU. 
AU. 


AU. 
All. 
AU. 
AU. 
AU. 


AU. 
AU. 


Previous  Kkpbaui 


repealing  stat- 
utes 


L.  I  Ch.  I     f 


^: 


1.  pt.  relating  to  tenns  of 

^preme  court 

AU 

All 

Al 

AU 

1-5.  7-^9 

AU 


877  417     157 
88C   215     1III 


Bee 

note 


1848  379 

15 

1877  417 

1'   7 

1877  417 

!• 

7 

1880  245 

1' 

11 

1880  245 

1" 

11 

1877  417 

17 

1880  245 

M 

111 

All 

AU. 

AU. 

All. 

All. 

AU. 

^: 


1877  417 

10 

1877  417 

10 

1877  417 

10 

1880  245 

13 

1877  417 

11 

1880  245 

il4 

1838  266 

1880  245 

1114 

6., 

8,  3ubd.  3 . 
25-^3.  36. , 

40 

64 

72 

All 

AU 

1 


[im: 


Pari  relating  to  the  city 

ol  New  York 

AU 


AU. 
AU. 
AU. 
AU. 
I.., 
3... 
All. 
AU. 
8... 
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SOHBDULE  OF  LAW€I  RBFBALSD. 


330  74 
839  101 

880  211 

830  303 

830  307 
830  317 
830  342 


1840  320 
1840  343 


840  347 
840  354 


840  377 
840  370 
810  384 
840  888 


841 

841  1 

841  l: 

841  1 

841  11 


68 


AU. 

All. 

All. 
AU. 
AU. 


AU.. 
1,3. 
AU. 


830  346 
880  367 
840  88 
840  41 


840  162 

840  165 
840  177 
1840  288 
1840  239 
1840  814 


1840  317     AU. 


3kPt.  rapealing 
K.  6..  pt.  3, 
cb.  1,  tit.  5. 
I  20,  8ubd.  2 


AU.. 
AU.. 
2^3. 


^: 


^: 


841     38     AU. 


Part  relating  to  tli«  city 
of  New  York 

Part  relating  to  the  dty 
of  New  York 

Ail.*/;:;;;:!;;:;;;;:;; 


1880  245 

1881  537 


1881  537  1 
1841  272  1 
1877  417  1 1 13 


AU 

Part  relating  to  the  city 

of  New  York 

AU... 

AU 

1.3 


1877  417  1 1 18 

1881  537  1 

1880  245  1116 

1877  417  1 <  18 

1847  340  4 


[183] 
(181] 


4 1841 

6 1841 

0 1844 

12 1842 

AU 1880 

AU 1880  245 

3 *..  1842  197 

AU 1877  417 

AU 1880  246 

All 1880  246 

AI 1880  246 

AU 1880  245 

10 1842  202 

31 1844  312 

32,33,38 1844  104 

AU 1880  246 

Part  relating  to  the  city 

ofNewYo& 1881  537 

1880  245 

1882  402 

1880  245 

1880  245 

1880  245 

1877  417 


[187] 


All 11 

^:::::::::::::::::::}il§iil 

AU 1880  245 

2 1880  245 

AU 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537    1 

1.  2 1848  370    45 

2 1842  107    3 

AU 1880  245    1  H  17 


i I'Wl 

8 

11117 

1117 

1  ]  17  [189] 

1117 


[1901 


1117 

l1l7 

6 

2 

2 

1117 

lll7 

1117 

2 

8 

Nir 

1 
1118 

1 


[log 

m 


< 


d  by  Google 


SOHEDULE  OF  LAWS  KfiPKALED. 


Statutes  Hbrsby 
rxpbalbd 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  167 


1842  107 
1842  202 
1842  240 
1842  277 


1844  341 

1844  346 

1845  10 
1845  24 
1845  25 
1845  87 


All.. 
AU., 
All., 
All.. 
AU., 
AU.. 

All.. 

^:: 

1.2. 


AU. 
AU. 
AU. 
AU. 


1842  309  AU. 


AU. 
AU. 
AU. 
AU. 
4... 
AU. 
AU. 
AU. 
AU. 
VUl. 


1842  324 

1843  9 
1843  121 
1843  172 
1843  177 
1843  187 
1843  201 

1843  205 

1844  11 
1814  104 


1844  127 
1844  148 


1844  170 
1844  273 
1844  300 
1844  312 


1844  324     AU. 


AU.. 
4.5. 


All. 
AU. 
AU. 
AU. 


AU. 
AU. 

AU. 
AU. 
AU. 
AU. 


Phevioub  Rbpbaus 


Part  relating  to  the  dty 
of  New  York 

AU 

8 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

1 

1 

1,  2 

2 

AU 


AU 

6,  pt.  amending  R.  8.,  pt, 
3.  ch.  8,  tit.  15.  S  8-  . . 

i..\'.'.\'/,y.'.'.'.'.'/.'.y,'.. 

3 


All. 
AU. 
AU. 
4. 


AU 

AU 

AU 

AU 

J    g.  Q 

Part  re'iatinir  to' the  *dty 
of  New  York 

AU 

AU 

4.  5:  pt.  relating  to  the 
city  of  New  York 

4,5 

AU 

All 

AU 

1 


1844  346 
1880  245 
1844  341 
1844  341 


AU. 
3... 
AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
1883  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 

1845  214 
1880  245 
1880  245 

1846  10 
1880  245 
1869  807 
1877  417 


1]21 

1 

1118 
3 

1Y21 
1121 

1121 
1 

1118 


AU. 
AU. 
AU. 
AU. 
AU. 


1857  308 
1880  245 
1880  245 
1877  417 
1880  M5 
1882  402 


2 

1131 

2 

i 


09^ 


088 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  HfcE»BT 

PRBYIOUB  RbPBALB 

L.    Ch. 

Section 

Section 

REPBALING  STAT- 
UTE8 

1      • 

L.  1  Ch. 

1 

1845  112 

I    All 

1  

1877  417 
1880  245 
1880  245 
1877  417 
1880  245 
1880  245 
1877  417 
1877  417 

1J19 
1^22 

;     All 

All 

1845  152 

All ..::.::.:..... 

2^    ' 

1845  162 

I     All 

AU 

AU 

1119 

1845  21C 

\     All 

1  •   22 

1845  214 

[     All 

AU 

1  <   22 

1845  23] 

All 

All 

1*   19 

1845  234 

k     All 

AU 

1 '  19 

1845  23£ 

t     All 

1 

1845  231 

\     All 

All 

AU 

AU 

3 

All 

AU 

AU 

1893  686 
1880  245 
1877  417 
1886  593 
1877  417 
1880  245 
1877  417 
1886  593 
1880  245 
1869  748 
1880  245 
1880  245 
1877  417 

1879  305 

1880  245 
1880  245 
1888  571 
1893  686 
1877  417 
1880  245 
1877  417 

1877  417 

1880  245 
1849  333 

1848  379 
1886  693 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 

i         ' 

1845  242 

\     All 

1' 
1' 
1< 

}: 

1" 

1" 
1' 

?? 

1845  303 

;     AH 

19 

1846  120 

)    All 

?! 

1846  14fl 

All 

20 
?3 

1846  15G 

►    AH 

TO 

All 

AU 

?1 

1846  I5fl 

AU 

9.^ 

1846  182 

1,2,4.6 

AH 

1 

1 

1846  209 

1.2,4,5 

AUV 

1123 
1123 

1846  240 

AH 

AU 

1 

1120 

1846  276 

AH 

1 

AH 

AU 

1123 

1123 

1846  288 

AU 

1847     80 

AH 

1 

AH 

AU 

1 

lft47     85 

AU 

1121 

1847  119 

AH 

AU 

1 124 

1847  134 

7-i3,*  * '  1(M7, 
4fr-64,66^n83.. 

ig:::::::::: 

AU 

1 

1121 

2M7  280 

7-13,  16-21.  23,  24.  26. 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29-31.    34-36;     45   ex- 
cept pt.  relating  to  sur- 
rogates'   courts,   46-64, 
66-63 

7-13,   16-24,  26-37,  46- 
64,66-83 

1121 
1124 

I9^2i.*  *^*  24;'  pt.desigl 

places  of  holding  general 
and    special    terms    of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
judges  who  shall  hold 
the  same r 

4^ 

15 

25 

29-31 

46 

1122 

32 

17 

1847  298 
1847  329 

73::::;:::::;::::: 

AU 

AU 

1124 
1124 

1847  887 

AU 

1124 

See 
-note 


[193^ 


i 
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SCHEDULE  OF  LAWS  REPEALED. 


N 


Statutes  Hebebt 
Repealed 


1847  339 
1847  377 


All. 
AU. 


1847  890  2-4. 

1847  391  All.. 

1847  410  All.. 

1847  429  All.. 

1847  430  All., 

1847  450  AlK 

1847  462  All., 

1847  464  AU.. 


1847  470  1-25. 
34^6. 


27-32. 
38-53. 


1848  28 

All 

1848  32 
1848  48 
1848  50 
1848.  53 
1848  185 
1848  222 
1848  224 

All 
All 
All 
All 
All 
All 
All 

1848  277 
1848  312 
1848  379 

AU 
AU 
AU 

1848  380 

AU 

1849  30 
1849  107 
1849  133 

AU 
AU 
AU 

1849  160 
1849  193 

AU 
AU 

1849  256     1... 
1840  258    AU. 


Pbbyzous  Rxpsaui 


AU 1880  245 

All 1848  379 

AU 1877  417 

2.3 1877  417 

1* 1848     32 

l-« 1877  417 

7^8 1880  245 

A\1 1864  280 

AU 1880  245 

2 1849  256 

AU 1880  245 

AU 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  245 

1-13.    15-25.  27-31,  34. 

36,  38-44,  46-52 1877  417 

^i3^:.^':'^'^'''.'^  1880  245 

^ii^.^.'-;^.^^^?:.'':  1896  548 

3^1a«t  paragraph.......  I|g2g 


AU. 


1806  548 


AU 1880  245 

AU 1880  245 

AU 1880  245 

All 1880  245 

All 1877  417 

3 185Q  245 

AU 1877  417 

AU 1877  417 

All 1880  245 

13 1849  333 

AU 1849  438 

All 1877  417 

AU 1880  245 

AU 1849  439 

AU 1877  417 

AU 1880  245 

AU 1880  245 

2 1854  240 

AU 1889  382 

AU 1863  362 

1.  pt.  amending  R.  8..  pt. 

i,  ch.  8,  tit.  10.  i  se,  _^ 

subd.  4 1874  208 

1 1879  101 

2 1857  684 

4 1862  368 

AU 1880  245 

1 1870     78 

1 1880  245 

4 IBM  168 

AU 1880  845 

MO 


1Y24 
15 


1521 

1121"^ 

2 

5 

1124 

1324 
1124 

1 
1124 


1121 
1124 

1 
1125 


1125 


[Ml] 


1 

1122 
1 122 
H25 

1 

1122 

1122 

10 

2 

8 


1 
1 
2 
1 
2 
1 

r* 
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SCHEDULE  OF  LAW8  REPEALED. 


STATCTTBS   HE9XBT 


PHEVIOUS  RBPBAUi 


1849  333 
1849  357 
1849  383 


U40  488 


AU 
Ail 
AU 

AU 


REPEALINQ  STAT- 
UTES 


L.  I  Ch.  I     I 


AU 1877  417 

AU 1880  246 

Part  relating  to  the  city 

of  New  York 1881  637 

1880  246 


1123 
1526 

1 

iiae 


S06 

-note 


1851  479    t 


1852  392 
49  1851       2 

53,'subd3.'i,'2.'4-^.".!;;;    1861   168 

64.  subd.  4;  118 1867  781 

64,  subd.  13;  365.  398.  . .    1869  883 

66,  128.  226 1870  741 

104.  154.  335.  355.  396.  . .    1863  392 
121.   227,  229,   241.  300. 

307.  subds.    1-5,    7.   8; 

308,  309.  311.  315.  331, 

333,  362.  362,  369 1857  723 


177,  283,  348,  379,  434. . .   1866  824 


179,  subdg.  1,  2. 4.  6 1875     28 

904,  266,  828,  844 1858  306 

238 1875  409 

243.  334 1865  615 

267 1860  459 

304,  subds.  3,  4;  318,  364  1862  460 

891 1876  431 

426 1869  883 

Part  relating  to  the  city 

of  New  York 1881  637 

AU 1880  246 


1 

1 

1 

4.  7 

6, 11. 13 

4,7.9 

1 


3.6-8, 

12-19. 

21,23, 

24 
6.     10. 

12, 15, 

18 
1 
6.  8, 13, 

15 
1 

4.  9 
6 
16.  21, 

25 
16 
15 


( 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hsbsbt 
Repealed 

Previous  Rbpeaub 

L 

Ch. 

Section 

Section 

RBPE  a  UNO  STAT- 
UTES 

L.  i  Ch.  1    f       See 
— note 

1849  439  All 

1850  1  AU 
1850  15  AU 
1850  82  AU 

1850  04  AU 

1850  128  AU 

1850  150  AU 

1850  162  AU 

1850  225  AU. 

1850  245  All 

1850  260  AU 

1850  272  AU 

1850  295  AU 

1851  2  Part   affecting 

Code  of  Pro- 
cedure, ffi  47, 
49 

1851     21  AU 

1851   134  33. 

1851   163  All 

1851  202  2.. 

1851  232  AU 

1851  277  AU 

1851  444  AU 

1851  455  AU 

1851  460  AU 

1851  472  AU 

1851  479  AU 


11-18 1877  417     1123 

Pan  relating  to  the  dty 

of  New  York 1881  537    1 

AU 1880  245     1126 

AU 1877  417     1124 

AU 1877  417     1124 

1,  2,  4 1878  129     1.  2, 4 

3 1869  260     1 

AU 1880  245     1127 

AU 1880  245     1 1  27- 

AU 1877  417     1 1  24 

1 1879  389     1 

AU.' 1880  246 

AU 1880  245 

3 1877  417 

AU 1880  245     *  ,  *. 

AU 1877  417     1524 

AU 1877  417     1I24 

1 1866  115     1 

AU 1880  245     2 

AU 1877  417     1124 

Part    affect  ing   Code   of 

Procedure,  Si  47,  49. . . .  1877  417    1 1 25 

AU 1877  417     1125 

33 1893  101     1 

AU 1896  548 

2 1877  417     1125 

AU 1896  548     1 

Part  relating  to  the  city 

of  New  YOflc 1881  537     1  ^ 

AU 1880  245     1 1  28 

All 1886  593     1 1  26 

All 1880  245     ll28 

1 1868  828     1 

AU 1880  245     2 

AU 1880  246    2 

1  pt.  amending  L.  1849, 

Ch.  438.   SI  U.  13,  30, 

flUbds.  12.  13-.    101.  116, 

149.  153.  173.  244.  252, 

255,  264,  265,  268.  272. 

278.  281.  subd.  2;    287, 

307,  subd.  6:    317.  348, 

349.  353.  354.  397.  460, 

470 1852  392     1 

1  pt.  amending  L.   1849, 

Ch.  438,  §§.  14.  99.  100. 


1  pt.  amending  L  1849, 
Ch.  438.^1  24.31,258.. 

1  pt.  amending  L.  1849. 
Ch.  438,  §  .'>3.  subds,  3.  9. 

1  pt.  amending  L.  1849. 
Ch.  438,  a  111.  136, 386 
842 


1867  781     3.6,6. 

10  • 

1S76  431     2.4,10  • 

1861  168     1  • 

1866  824    2.5,16  • 


d  by  Google 


SCHEDULE  OF  LAWS   REPEALED. 


Statutes  Hsasby 
rstkalxd 


1851  48b  AU. 

1852  47  AU. 
1852  Ml  AU. 
1852  175  AU. 
1852  277  All. 
1852  374  1-5 

<852  592  AU. 


Phbyious  Refbaui 


REPEAUNQ  STAT- 
UTES 

L.  I    Ch.|~§ 


81 


1  pt.  amending  L.  1849, 

Ch.  438,  if  114,  132 1857  723 

1  pt.  amending  L.  1849, 

Ch. 438.  i  135. subd. 3. .    1858  306 
1  pt.  amending  L.  1849, 

Ch. 438.  f  1 79.  subd . 3 .    1875     28 
1  pt.  amending  L.  1849, 

Ch.  438,  SS  273.  366.  371   1862  460 

1  pt.  amending  L.  1849, 

Ch.  438,  fi  399 1857  353 

AU 1880  246 

1.  2  to  first  semicolon,  3.    1877  417 

AU 1896  648 

AU 1880  245 

All 1880  246 

AU 1880  245 

AU 1880  246 

1-5 1877  417 

Part  relating  to  the  city  of 

New  York 1881  637 

Part   amending  L   1849, 

Ch.  438.  I  11 : . .   1867  723 

Part  amending  L.  1849, 

Ch.  438,  $  13 1866  616 

Part  amending  L.   1849. 

Ch.  438.  f  30,  subd.  13.    1860  469 
Part  amending  L.  1949, 

Ch.  438,  S  116 1866  616 

Part  amending  L.  1849, 

Ch.  438,  S  153 

Part  amending  L.  1849, 

Ch.  438.  §  16*.  subd.  7. 

*•  and  what  follows  it  ". 
Part  amending  L.  1849, 

Ch.  438,  f  173 1876  431 

Part   amending   I^.  1849, 

Ch.  438,  f  244,  subd.  4.    1867  781 
Part  amending   L.   1849, 

Ch.  438.  §  265 1857  723 

Part  amending   L.   1849, 

Ch.  438,  S  272 1857  723 

Part  amending   L.  1849, 

Ch.  438.  §  307,  sub.  6.  .    1857  723 
Part  amending   L.  1849, 

Ch.  438.  $  349 1862  460 

Part  amending   L.  1849, 

Ch.  438,  $  354 1857  723 

Part  amending  L.  1849, 

Ch.  438.  §  360 1862  460 

Part  amending  L.  1849, 

Ch.  438,  §  367 1866  615 

Part  amending  T^  1849. 

Ch.   438.    $   401.   subds. 

3-5 1858  306 

Part   amending  L.  1849. 
I    Ch.  438.  §  401,  subd.  6.    1870  741 

I  AU 1880  245 

»48 

Digitized  by 


See 
•  note 


1866     44 


1863  392 


2.4 

6 

1 

11.  26, 
27 

1 
2^ 

2 

2 

11[29 

1129 

ll26 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

11 

13 

22 

22 

24 

13 

18 

14 
2 

Google 


i 


flCHfeDtrtA  OF  LAWS  BfePEALM). 


Statutes  Hbrbbt 
Repealed 


PBBVIOnS  RSPEAIiB 


1853  338  AH. 


1853  421 
1853  511 
1853  629 


1853  648 

1854  "6 
1854  :46 
1854  135 
1854  206 
1854  270 


All. 
AU. 
All. 


1855 
1855 


10 
44 


1855  85 
1855  202 
1855  279 
1855  471 

1855  511 
1855  530 


AU. 
AU. 
AU. 
AU. 
AU. 
AU 


AU.. 
AU.. 

AU.. 

^:: 

4.6. 

AU.. 
AU.. 


IS:: 

AU.. 

JS:: 

AU.. 

2.3. 

AC. 
AU.- 
Al* 
All., 

1867  728  AU.. 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857  353 

1857  396 
1857  512 
1857  567 
1857  679 
1857  6f4 


Sectioa 


SEPBAUNQ  BTAT^ 


L.  I  Ch.|  i 


AU 

1 

AU 

1-3.6-7. 
4 


1880  245 

1879  316 

1880  245 
1877  417 
1896  648 


1^30 

1530 
1127 


AU 1880  246 

1,  2 1877  417 

Part  relating  to  the  dty 

of  New  York 1881  537 

AU 1880  246 


1... 
AH.. 
AU.. 
1.2. 
AU.. 


4... 
AU. 
1. 


Part   relating  to   Kings 

county. 

Part  relating 

county 

AU 


1857  723 
1877  4ir 
1880  245 
1880  246 
1877  417 
1870  60 
1896  648 
1880  246 
1866  290 


to  DutcAieas 


All. 
All. 
AU. 
All. 
AU. 
AU. 
1. 


All.. 
2,3. 
AH.. 
AH.. 
All.. 
1... 
AU. 


1869  440 
1877  417 
1877  417 
1877  417 
1861  12 
1880  246 

1858  107 
1880  246 

1859  428 
1877  417 
1886  693 
1880  246 
1877  417 
1880  246 
1868  828 
1880  245 


438,  §  If,  subd.  3 
1-3.  5-11,  18-20 

4 


4,  1^17.  21-24. 

6 , 

7 


1866  824 
1877  417 
UWW  824 
1880  946 
1866  824 
1876     28 


Sm 
note 


AU 1877  417     1 1 27 

Part  relating  to  the  dty 

of  New  York 1881  537    * 

AH 1877  417 

AU 1880  246 

All 1877  417 

AU 1880  246 


Ptr 


1127 
1130 
ll28 

l431 


1181 
1128 


[MS] 


28 

1181  ^ 

5 P^ 

2 

1  J32[3tS) 
ll»  _ 
1        PW 

1182  ^ 


1866  166    4 


1129 

ilao 
lizi 

1133 

2 

1138 

9 

2 


1  pt.  amending  L.  1849, 
Ch.  438,  f  11.  subd.  2. . .   1867  781     1 
1  pt.  amending  L.  1849, 
Ch.  438,  §  If,         "    - 


d  by  Google 


SOHXDtTLK  OF  r.AW8  M?tAhRD. 


B8  Hereby 

PEALED 


PBBVIOtJS  RSPEALft 


All 
All 

AU 
All 


AU 
AU 
AU 
AU 
AU 
AU 

AU 

AU 


2.8 

AU. 
AU. 

AU. 

AU. 

AU. 

7 


8 1M9  888  7 

13  pt.  amending  L.  1849, 

Ch.  438,  i  307,  ftubde. 

5-7 ,  1858  306  11 

13  pt.  amending  L.  1849. 

Oi.  438,  i  807,  ffubds. 

1-4 1864  413  1 

14... 1863  466  18 

16 1866  615  8 

17 1876  431  12 

18... 1858  306  14 

21 1862  460  23 

22 1858  306  16 

AU 1880  245  113S 

2 1861   288  1 

AU 1877  417  lt82 

AU 1877  417  ITSi 

1 1860  176  1 

AU 1880  245  lt36 

AU 1877  417  l482 

1.  8.  12 1865  615  2.  5,  8 

I,  6-7,  9.  18-15,  17,  18. 

21 1877  417  2 

2-4,  8,  10-12,  16.  19.  20.  1880  245  2 

4.... 1866  824  4 

11 1864  413  1 

18 < 1863  392  1 

14 , 1876  431  13 

17,  18  pt.  amending  L. 

1849,  Ch.  438,   §  %1. 

Bubd.8 1859  428  9.10 

20 1867  781  8 

AU 1880  245  2 

AU 1877  417  1133 

m 1880  245  l435 

AU 1877  417  1233 

AU 1880   245  lit 35 

1 1880   246  2 

AU , 1893  686  1 

1 1877  417  1133 

AU 1880   246  1135 

l-8,5.»-14 1877  417  2 

4,8.14 1865  615  5.8.2 

4,6-8 1880   245  2 

7..4»i 1864  413  1 

9 1860  459  12 

II.  ii 1863  392  1 

2,3 1877  417  1133 

AU 1877  417  1134 

Part  relating  to  the  city 

of  New  York 1881  537  1 

AU 1880  246  1136 

1 1876  431  5 

19 1865  616  1 

AU 1880  246  1 1  36 

1 1864  645  1 

All 1880  246  1 136 

AU 1880  245  2 


i 


Digitized 


by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herbbt 
Repealed 


Pbevioub  Rbfbaxa 


1860  173 
1860  202 


1860  469 


1860  493 

1861  11 

Vv.v.::::: 

1861  12 

All 

1861  158 

All 

1861  221 

All 

1861  288 

All 

1862  43 
1862  86 

aB:...::.:::. 

AU 

1862  229 

All 

1862  246 

All 

1862  251 

All 

1862  368 

AU 

1862  375 

All 

1862  451 

All 

1862  460 

AU! 

1862  471 

1862  485 

1863  206 

1863  212 
1863  362 


AU... 
AU... 
AU... 

AU... 
1-9.. 


Section 


BEPEAUNO  BTAIP- 
UTE8 


L.    I  Ch.  I     I 


AU 1865  218 

AU 1877  417 

AU 1880  245 

Part  requiring  crraduates 

to  be  admitted  to  prac- 
tice upon  production  of  . 

their  diplomas 1877  417 

1 1870  431 

1-3,  8 1830  245 

4-7.9-12 1C77  417 

6,8 1865  615 

7 1C75     28 

12 1862  460 

1,2 1880  245 

AU 1880  245 

AU 1880  245 

l(_pt.  amending  L.  1840, 

Ch.  438.  §  53,  subd.  2 . . .  1862  460 

AU 1880  245 

All 1862  485 

AU 1877  417 

AU 1866  175 

AU 1877  417 

5 1876  278 

AU 1880  245 

All 1880  245 

AU^ 1877  417 

AU 1880  245 

AU 1877  417 

AU  1865  336 

1 J  1849, 

Gl  1870  431 

1  I  1849, 

Ci  .2...  1867  781 

1.  :  4,  22, 

81  1877  417 

ai  ),  Si. 

42  :  I  31  1865  615 


3,  6, 10, 15-21.  23-30.  33. 

34 1880  245 

6,27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  392 

17 1864  418 

AU 1877  417 

1 1880  245 

1 1869  589 

AU 1G77  417 

AU 1877  417 

1,2,5.6,0 1880  245 

3 1867  782 

4.  7.  8 1893  686 

7 1864  420 


»46 


1134 
1136 


1134  P^ 


2 
2 

31 


1136 
1137 
1137 


8 

2 

2 

1185 

2 

1136 

1188 

2 

1186 

2 

1136 


POS) 


14  • 


2 

8 

1 

1186 

2         Ptfj 


1137 
1187 
1139 


(31^ 


d  by  Google 


SCHEDULE  OF  LAWS  REPEALED. 


&rATUTB8   HeBEBT 

Ri:pealkd 

Pbevious  Repeals 

L. 

Cft. 

Seclion 

Section 

RBPEALINO  STAT- 
UTES 

L.  1  Ch. 

ft         See 

1^63  392 

Ali 

1  pt.  amendiM 
273.  352.  399.*. 

Ijjpt.  amending 
Ch.  438.  ft  179. 

1  pt.  amending 
Ch.  438.  $307. 

1  pt.  amending 
Ch.  438.  ft  335. 

1  pt.  amending 
Ch.  438,  $  371 . 

1  pt.  amending 
Ch.   438,    ft  ft    1 
116.  154.  167, 
sentonc'fs,  179, 

1.  3.  4 

A» 

L.  1849. 
116.  256. 

L.  1849, 

5Ubd.4.. 

L.  1849. 

1865  615 

1875  28 
1864  413 

1876  431 

1866  824 

1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 

1867  782 
1877  417 
1880  245 

AU 

2,  3,  5. 
7.  10, 
14    [211]* 

1 

1                 ♦ 

L. 

1849. 

14               * 

L. 

1849, 

14               * 

1863  400 

L.  1849, 
104.    113. 

first  two 
273;  ft4. 

2 
2 
2 

1863  403 

AU 

Ail 

1 1  39 

1863  466 

All 

AU 

1 

1863  46fi 

AU 

All 

2 

1864     53 

2-5 

2-5 

1-11 

8.  10 

AU 

. . . . 

1340 
1140  [212] 

1538 
1140 
[313] 

1864     71 

AIL 

1864     95 

All 

1864  219 

All 

AU 

1864  280 

5 

1864  311 

All 

1 

AU 

... 

1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870     49 
1877  417 
1866  588 
1877  417 
1896  548 

i          ^     i 

All 

1140 

1140 

1864  411 

AU 

1864  413 

All 

1 

11                ♦ 

AIL 

AU 

2 

1864  414 

l.^ 

10               * 

All 

2 

14                * 

AU 

2 

1864  417 

AU 

114« 

1864  420 

All 

1 

iiw         ^ 

1864  421 

All 

AU 

2 

1864  422 

All 

1 

AU 

... 

1                  • 

All 

2 

1864  543 

AU 

1138 

1864  545 

All 

1   

All 

All 

1140 
1 1  38 

1864  578 

AU 

1865  218 

Au:::...;:;: 

1 

1865  29fl 

All 

AU 

1 

1 

AU 

1136 

AU 

Al 

1139 

18d5  336 

fJU) 

1M5  357 

AU 

AU 

1880  245 
1877  417 
187?  417 

i  i  41 ' 

1865  5ia 

Al 

1  139 

1866  66£ 

AU 

AU 

. . . 

1139 

i 


M7 
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BOHEOULE  OF  LAWS  RKPfiALEO. 


Statutes  Herbby 
Repealed 


pREVioTra  Repeals 


BMtloii 


REPBAUNO  8TAT> 
UTEB 


L.  I  Ch.  I 


See 


1865  615  All. 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692 


All 

All 

All 

All 

All 

All 

All 

All 

1,2.6,7,9-11. 


1866  782  All. 
1866  784  All. 
1866  824  AU. 


1867  68  All. 
1867  116  All. 
1867  516  AU. 


1867  658  AU. 
1867  781  AU. 


1867  T8a  1,  2.  5-16. 


1867  887  AU. 


1868  594 
1868  596 
\868  764 
1868  804 

1868  828 

1868  869 

1869  99 
1869  133 
1869  157 


AH. 

AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 


1-3,6,7,9,14.. 

2,  6.  8 

4,5,8,10-13... 


6. 

7.  11,  14 

13 ;. 

AU 

AU 

AU 

AU 

AU 

All 

AU 

AU 

1.2,6,7.9,  10 

6,  7 

AU 

AU 

1,6-8.10.12,16,17. 
3-5,11,  13-15,18... 


11  pt.  amending  I^  1849, 
Ch.  438,  i  307,  subds. 
1.5;   SS  17.  18 

AU 

AU 

1,  2 

Part  Mating  to  the  dty 

of  New  York 

AU 


1877  417 

1876  431 
1880  245 
1870  741 
1866  824 
1869  883 
1880  245 
1880  245 
1880  245 
1880  245 

1877  417 
1877  417 
1880  245 
1377  417 
1880  245 
1869  820 
1877  417 
1893  686 
1877  417 
1880  245 
1875  2S 


All 

1-^,5,6.9,10.14,15. 

2,  14 

4-^  11-13.  16 


1. 

1,  7-10,  16. 

1,  2,  5-16.. 

13. 


15 

16 

All  extept  part  relating  to 
criminal  prooeedings . . . 

All 

All 

All 

AU 

2 

AU 

AU 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  483 
1880  245 
1893  68« 
1887  630 
1886  593 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 

1870  706 
1880  245 
1880  245 


AU 1877  417 

AU 1877  417 

1 1877  417 

AU 1880  245 


MS 
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SCHBDULK  OF  LAWS  REPEALED. 


SPBALBO 

pREYious  Repeals 

Section 

6Mti00 

REPEALING  8TAT* 
UTE8 

L,    1  Ch.  1     §        See 

All 

3.. . 

1870  359 
1880  245 
1872     92 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 

1872  139 
1880  245 
1877  417 

1880  245 

1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
18aO  245 
1880  245 
1880  245 
1875     32 

1877  417 
1C76  442 
1880  245 
1890  155 

1874  9 
1880  245 
1893  686 
ISCO  245 
1380  245 

1875  428 
1880  245 

1871  708 

1880  246 

1881  537 
1880  245 
1880  245 
1877  417 

*  1881  637 
1875  316 
1896  548 
lo80  480 
1877  417 
1880  245 

iSSO  245* 
1874  268 
1880  487 
1880  2i6 

14 

AU. 

1.  .. 

1145 

All 

1 

AU. 
5. .. 

1146 

All 

1 143 

AU. 

^.: 
^: 

l_pt 

All. 
1... 

1<  46 

All 

1143 

All 

I'  4a 

All 

1'  45 

All! ::::::;: 

2 

All 

1146 
1143 

All 

•isnfK.^'^. 

1 1 45  [2iai 
1146 

All 

1^ 

Ail. 

it 

I... 

1145 

AU 

6.  7,  9. 

10,13^16... 

1.3 

1.  9 

AU 

11.  12 

1146 

All 

Ail 

1                 • 

Ail. 
I... 

1144 

All..... 

*i«        ♦ 

Ail. 
I... 

1146 

AU 

il»o         ^ 

2.. . 

1               e 

1146 

1-3', 
6... 

1 

All 

1146 

1 1  46  [219J 

1-3.6.6 

All 

AU, 
1  . 

1146 

All 

1                 ♦ 

^.' 

AU. 
1-8. 
1-8. 
the 
3. . . 

2 

All 

reieting  to  the  dt j 
^ew  York 

1 

1146 

AU 

1146 

1-^  10-16 . . . 

10-14. 
10-16: 
city  of 

1144 

pt.  relating  tc 
New  York... 

i 

1                 • 

16.. 

1 

1.  2,4»6 

1      , 

1                 • 

1... 

1146 

AU. 

AM.' 
8... 

• « 1  * . 

Is--"";;- 

;•,•«'»: 

7., 

1              ♦ 

All. 

1146 

{ 


840 
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SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

Previqus  Repeals 

L. 

Ch. 

Section 

SdcUon 

KEPBAUNG  STAT- 
DTBE 

L.    1  Ch. 

1    1       Sea 

1870  741 

All 

1,  2,  5-11, 
3,  4.  12. . 

13-15 

1877  417 
1880  245 

1876  431 

1877  417 
1880  245 
1877  154 
1803  686 

1880  245 
1872     26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1G77  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 

'  1877  417 
1880  245 
1893  606 
1C80  245 
i:80  245 
1893  686 
1877  417 

1877  417 
1886  593 

1874  127 
1880  245 

2 

\    All.i 

2 

12 

11              • 

1871  208 

All 

1]45 
1147 

1871  21fl 

All 

All 

1871  33fi 

»     All 

4 

1                ♦ 

All 

All 

1 

1871  36] 

All 

1147 

1871  41i 

►     AU 

1,  subd.  1 

Part  relating  to  the  dty 

of  New  York 

All 

All 

1                • 

1871  482 

{     All 

1 

1J.47 
1*   47 

1871  48€ 

\     All 

All 

1  *   45 

1871  602 

\     All 

2 

1<   45 

\     All 

All 

1*   47 

1871  61C 

All 

1 

1871  701" 

\    All  ....      . 

All 

2 

1871  733 

All 

All 

lt45 

1871  76C 

^    All 

1,  3 

1.  2           • 

t     All 

All 

1145 

1871  834 

All 

1147 

1871  874 

t     All 

AU 

Part  relating  to  the  city 
of  New  York... 
All 

1147 

1871  93C 

\     All 

\     All 

No 

1148 

1872     2fl 

AU 

1872    92 

5     All 

iT.... 

8               • 

\     All 

Ail...;:; 

\n 

1872  26C 

AU 

1872  680 

All 

1 

1               • 

All 

All 

1148 

1872  693 

AU 

1148 

1872  778 

;     All 

All 

1146 

1873       S 

\     Ail 

2 

1,  2:  pt.prescribin?  pref- 
erence of  causes  on  cal- 
endars   

1        (3211* 

1873     7C 

)     All 

>     All 

1147 

1^49 

AU 

1873     7fi 

AU 

AU 

1873  I4t 

\     All 

2 

1873  211 

All 

All 

1149 

1873  225 

►     All 

All 

1873  29fl 

All 

All 

1    pt.    relating   to   civU 
causes .. 

1147 

1873  427 

1 

{     All 

1147 
1148 

1 

1873  552 

2 

1               • 

All 

AU 

1140 

1873  58fl 

....V.pai 

1873  657 

All 

All 

1880  245 
1880  245 
1880  245 
1880  245 
1880  245 

1879  101 

1880  245 
1880  245 

2        ^ 

1S73  663 

All 

All 

2 

1874       9 

All 

All 

11M 

1874  127 

All 

All 

1150 

1874  156 

All 

AU 

1 

All 

1^50 

7.874  208 

All 

1               • 

AJI 

2 

1874  258 

AU 

11«0 

890 
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SCHEDULE  OF  LAWS  REPEALED. 


PBBvions  Rbphals 

Section 

Section 

RBPEi.LINa  STAT- 
UTES 

L.  1    Ch.| 

§        See 

Al 

All.... 

1880  245 
1877  417 
1880  245 
1880  245 
1880  245 
1893  686 

1879  101 

1880  245 
1880  245 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
1893  686 

1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1880  246 
1880  246 

1880  246 

1881  211 

'i882'i24 

1880  245 

1881  537 

1880  246 

1881  637 

1880  246 

1881  637 
1880  245 

1879  311 

1880  245 
1896  548 

1878  408 

1150 
1'  48 
1     60 
1160 
2 
1 

Al 

All 

AU 

All 

Al 

AU . . . . 

AU 

AU 

Al 

AU 

AU 

1 

I                m 

AU 

2 

AH 

AU 

1160 
2 
2 
1149 

I  149 

I I  51 

.     AU 

AU 

.     AU 

All 

AU 

AU 

AU 

6 

All 

A   

All ...  . 

1149 
ll49 

2 
2 

AU 

All 

AU 

AU 

Al 

AU 

A 

All 

1161 

2 

2 

^     AU 

AU 

1     AU 

AU 

t     AU 

AU 

1161 
1151 
2 
1151 

1     AU 

AU 

.     Al 

AU. . . . 

A  1 

All ...  . 

'     AU 

AU 

^     A   

AU . . . . 

1149 
1161 
1 162 

I     AU 

AU 

•     2 

2 

'     Al 

AU 

2 

1152 
1152 
r   52 
1152 

1           [336] 
1163' 

\     A  I 

AU 

I     Al 

AU 

Al ;... 

AU 

I     Al 

AU . .  . . 

I  AU. :;.:;;:;: 

2.3.4. 

i '.!!!! ! 

Al 

I  AU 

1     Al 

AU. ., . 

'     Al 

AU 

AU. , .. 

i     AU 

Part  relating  to  the  city 

of  New  York 

AU 

1 

1153 

£3371 

1 
1163 

'    AH 

I     All 

Part 'rVlatlngf  to"  the  city 

of  New  York 

AU - 

*    AU 

All 

AU 

1163 

I     AU 

Al 

'     AU 

1,  subd. 

l.subd. 
L.  187 
fU9   it 

and  ai 

dlstrlc 

Yorkc 

8,gubd. 

42.  .  .  . 

1         [328]« 
1 

46,  pt.  repealing 
2.  Ch.  438,  8o  fai 
relates  to  clerks 
sslstant  clerks  o1 
i  courts  of  New 
Ity 

i>..:; 

{ 


MS 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbkbby 
Rbpkalbd 

Prbvioub  Rbpeala 

L. 

Ch. 

Section 

Section 

RSPEALINO  8TAT- 

vna 

L.  1    Ch. 

i 

See 

1877  45(1 

All 

AU. 
All. 
2... 

Part 

of  J 

AU. 

1... 

1893   MA 

1 
2 

MS 

1878     80 

AU 

1880  246 

1878  176 

1881  537 
1880  245 

1879  35 

1880  246 

1878    33 

AU 

'relatihg  to  the  dty 
"^ew  York 

• 

AU 

4 

1878  120 

• 

1878  129 

AU 

AU. 

4 

1878  IM 

Au:::::::::: 

.  f22l1 

1878  175 

AU 

All. 
AU. 
1... 
2... 

1880  245 

1881  637 

1879  211 
1884  827 

1880  246 
1880  246 
1880  246 

i879  257 
1880  246 

J,. 

1 
1 

fj5 
2 

4 

AU 

1878  21fl 

AU 

• 

1878  29a 

All. 
2... 

1878  298 

2 

4 

1878  B24 

[     AU 

All. 

i !  .*  .* 

4 

1878  40« 
1879^    31 

I     Al 

,     AU 

i 

.i«9 

1879  101 

AU 

AU. 

1879   15] 

AU 

run 

1879  21] 

Au:::::.:;:: 

:::;::::::::::::::::::  ::::  ::::    :    hsaa 

1879  261 
1879  301 

'     AU 

1... 

1879  349 

1 

'     4 

►    AU 

.  run 

1879  311 
1879  31fl 

AU 

;::::::::::::::::::;::  :;::  ::::  ::;..;g35 

AU 

::..:::::.::::::::::::  ::::  ::::  ::::.:hj5i 

1879  349 

AU 

1... 

1880     58 

'    • 

1879  888 

aS: :::::::;: 

.I7M] 

1879  400 

AU 

AU. 

1... 

1893  686 
1888  556 
1881     25 
1880  245 

2 

1880     36 

AU 

• 

1880     58 

AU 

1. .. 

e 

1880  231 

Au: ::::::::: 

AU. 

1880  398 

AU 

nm 

1880  428 

AU 

:::;::::::::::::::::::  ::::  ::::  ::::::&« 

1880  480 

aS;  ::;::;::: 

AU. 
AU. 

1896  548 
1896  548 

1 

1 

• 

1880  487 

AU 

1880  561 

6 

riMi 

1881     25 

AU 

::::::::::;:::::::::::  ::::  ::::  ::::::?5iii 

1881     40 

AU 

AU. 

1893  686 

1 

1881  211 

AU 

.[24li 

1881  414 

All 

3.  4. 
Att. 

1889  472 
1906  291 

1.2 
2 

AU 

1881  654 

.[2431 

1882  124 

AU 

AU. 

1893  686 

1 

1882  340 

AU 

.  nui 

1883  196 

AU 

::::::::::::::::::::::  ::::  ::::  ::::::?i44i 

1883  206 

AU. ::::::.:: 

AU 

2.4, 

2,pt 

ogn 

boa 

asc 

6.7.9-11,  18 

.  airecting  that  Men- 
ipher  appointed  by 
rd  of  dalms  shaU  *ct 
leputy  derk 

1884    60 

1884  334 
1888  365 
1893  425 
1897    86 

1-8 

2 

2-1 
1 

4 

• 
e 

1883  426 

.P4il 

d  by  Google 


SCHEDULE  OF  LAWS  KEPKALED. 


Statutes  Hereby 
Repealed 


Previous  Repeals 


1884    60     All 


1884  85 
1884  133 
1884  197 

1884  334 
1884  836 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 
1887  607 


1S87  630 
1888  118 


1888  302 
1888  805 

1888  555 
1888  571 


1889  330 
1880  406 
1880  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


Afl. 
All. 
All. 

1. 


All.. 
2-5. 
AU.. 
AU.. 
11.. 
AU.. 
2.3. 
2. 


AU 

6,  pt.  adding  | 

24  to  L.  1885. 

Ch.  183 

AU 

AU 


AU 

1.  pt.  begin- 
ning with 
words  "  and 
the  record  " 
to  end  of  sec- 
tion; 2 

AU.' 

All 


AU. 

AU. 


1889     68     AU. 


2.3. 
2.  3. 
AU.. 
AU.. 
AU.. 
AU.. 
2.3. 
AU.. 
AU.. 
5. 


All 

19,   last    sen- 
tence  


Section 


repealing  btat- 

UtBB 


I    L.  I    Ch.l     S 


1.  pt.  directing  that  the 

stenographer  appointed 

by   said    commissioners 

of  board  of  claims  shaU 

act  as  deputy  clerk ....  i^nA  334  2 

1 1888  365  1 

6 1887  607  1 

7 1896  461  2 

8 1889     68  2 

AU 1897     36  4 

AU 1897     36  4 

AU 1896  648  1 

AU 1886  112  1 


1 1891  379     1 


All 1893  686     1 


AU 1893  686     1 


1 1896  451     1 

AU 1887     36     4 

AU 1893  686     1 


AU. 
1... 
AU. 


1893  686  1 
1889  68  1 
1897     36     4 


1... 
AU.. 
1... 
AU.. 

I.': 

AU.. 
AU.. 
AU.. 


1893  100 
1893  686 
1890  403 
1897  36 

1896  644 
1890  173 
1906  291 

1897  36 
1893  686 


2.3. 
AU.. 
AU.. 
6... 


1 

1 

1 

4 

2.3 

2 

2 

4 

1 


1893  686  1 

1897  36  4 

1893  686  1 

1897  403  1 


See 
-note 
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i 


* 
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Statutbb  Hkrxby 
Rbpjbaled 


PKBVIOnS  RSPBAIiB 


Section 


REPBALTXO  BTAT 
UTEa 

L.  )  Ch.I  §   See 


1803  100 

i893  101 

1803  425 

1894  731 

1895  544 

1896  451 
1896  548 
1807  403 


1807  622 

1808  124 
1800  150 
1000  223 
:000  510 
1008  185 
OodeavU 


CodeavU 
Oode  Civil 


AU 

All 

AU 

All 

2-4 

All 

All., 

1  pt.  amend- 
ing L.  1891, 
Ch.  125.  S5. 

All 

All 

All 

All 

All 

2  3. 
pfocedure.'.27, 

95.  360;  part 
relating     to 
surrogate. . . . 

Procedure.  .83, 
fourth  s  e  n- 
tence 

Procedure.  Arti- 
cle headings 
of  Ch.  1.  Tit. 
2 


AU. 


1897     36    4 


3 1008  185     2 

All 1807     36     4 


AU. 


1800  150     4 
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irOTBS  TO  SGHBBtTIfS. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

TVlien  a  statute  has  been  specifically  repealed,  that  statute  and 
le   repealing  statute  are  given  without  an  exrlanatory  note. 

Statutes  indicated  by  an  asterisk  ♦  in  the  column  **  See  note," 
ave  been  nmended  so  as  to  read  as  follows  and  superseded  and 
ipealed  by  the  amending  statutes  noted.  In  case  the  entire 
:atute  has  been  repealed  by  being  amended  "to  read  as  fol- 
^TTs/*  except  the  section  which  states  when  the  act  shall  take 
r«ct,  thJa  section  is  included  in  the  word  *'A11 "  under  the 
eading  **  statutes  hereby  repealed  "  without  further  explanativin. 

100,  R,  S^  Pt.  3.  Ch.  1,  Tit.  4,  §|  1-22.  24-28,  35,  36,  40,  45. 
ectlona  1-22,  24^28,  45  have  been  heretofore  repealed,  as  ap- 
ears  in  the  schedule.  Sections  35,  36  are  covered  by  Code  Civ. 
*ro.  I  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
y  Code  Civ.  Pro,  §  27. 

101,  R.  8.,  Pt.  3,  Ch.  1.  Tit.  5,  |  20.  subd.  30,  Kepeallnj? 
tatnt*.  L.  1833,  Ch,  295,  8  .3.  in  terms  repeals  subd.  20  of  said 

20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
f  balance  of  repealing  statute. 

102,  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  $  20.  subd.  38.  Repealing 
tatnte.  L,  1829,  Ch,  SO,  S  2.  in  terms  repeals  I  21,  subd,  88.  In 
act  S  20,  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
nce  of  repealing  statute. 

104.  R.  S..  Pt.  3,  Ch.  8,  Tit.  17.  S§  1-26.  31-34,  36-4«.  All 
epealed,  aa  appears  in  schedule,  except  §  32  which  provides  for 
rarrant  of  attachment  against  sberiflFs  f^r  failure  to  return 
rarrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
)bso]ete. 

105.  R.  S..  Pt  4,  Ch.  2,  Tit.  8,  f  1.  Relates  to  feerf  of 
oaticea  of  peace.  AH  except  last  paragraph  superseded  by  L. 
866,  Oh.  692.  The  last  paragraph  prohibiting  boards  of  super- 
isors  from  allowing  acconnts  in  favor  of  Justices  of  the  peace 
or  any  warrant  or  any  complaint  for  an  assault  and  battery 
I  obsolete. 

106.  L.  1778.  Ch.  12.  «  3,  4  6,  7,  1  Sess.  Section  3  obsolete, 
^urt  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  i  27. 
overs  the  provisions  of  this  section.  Section  7,  abrogated  by 
3ode  Civ.  Pro.  {|  232.  355.    Section  6  temporary. 

107.  li.  1778,  Ch.  l4,  1  Sees.     Abrogated  by  Code  Civ.  Pro. 
3307. 

108.  Lr.  1779,  Ch.  19,  2  f?e«».  Abrogated  by  provisions  of 
:ode  Civ.  Pro.  H  3307.  8323. 

100.  L.  1779,  Ch.  17,  3  Seat.  Abrogated  by  provi«ion»  of 
3odt  Civ,  Pro.  if  3807,  3323.  ^ 

110.  3U  1780.    Ol  ie,   i  3.     Superseded  by  Code  Civ.  Pro. 
1072. 

111.  L.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state- 
0  deliver  certain  documents  to  the  court  of  probates.  Tem^ 
nrgrj  and  obsolete,  ^      . 

119,  L,  1782,  Cb.  1,  6  Sess.   Revolutionary  war  act.   Obsolete. 
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113.  L.  1783,  C\u  14,  6  Sess.  Revolntionary  war  act.  Obto- 
lete. 

114.  L.  1783,  Ch.  31,  6  Sess.  Relates  to  actions  for  trespass 
brought  against  persons  occupying  or  injuring  property  dnriiiK 
the  Reyolutionary  war.  A  part  of  statute  was  repealed  br 
L.  1787,  Ch.  71,  §  1.  10  Sess.     Obsolete. 

115.  L.  1783,  Ch.  41,  G  Sess.    Expired  by  limitation. 

117.  L.  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

110.  L.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Reyolutionary  war  act.  Obso- 
lete. 

121.  L.  1780,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  1786.  Ch.  29.  {  1.     Revolutionary  war  act    Obsolete. 

123.  L.  1787,  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  S  3339,  provides  that  there  shall  be  bnt 
one  form  of  civil  action.    Abrogated. 

124.  L.  1787,  Ch.  26,  i  7,  10  Sess.  Provides  a  penalty  fbr 
malicious  arrest.  Code  Civ.  Pro.  {  3343,  subd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injmy 
lies  at  common  law.     Abrogated. 

126.  L.  1787,  Ch.  71.     Repealing  act.    Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

120.  L.  1791,  Ch.  8.  Section  1  ia  a  repealing  statute.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  {  3307. 

130.  L.  1792,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  {  847. 

131.  L.  1795,  Ch.  1.    Temporary  and  obsolete. 

132.  L.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Or, 
Pro.  J  44.  . 

133.  L.  1797,  Ch.  20,  |  20.    Repealing  statutes.    Obsolete. 
136.  L.  1798,   Ch.'  52.     Covered  by   provisions  of  Code  Civ. 

Pro.  H  847. 

136.  L.  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsolete. 

130.  L.  1801,  Ch.  176.  All  repealed  except  f  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  of  laud 
made  prior  to  April  7,  1801.     Obsolete. 

140.  L.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  coort 
of  judicature.     Obsolete. 

141.  L.  1803,  Ch.  55,  f  2.     Repealing  statute.     Obsolete. 

142.  L.  180^,  Ch.  1&5,  if  4,  29.  Section  4  is  a  repealing 
statute.    Section  29  is  repealed  as  appears  in  schedule. 

143.  L».  1808,  ch.  8.    Temporary  and  obsolete. 

144.  L.  1810,  Ch.  193,  §S  14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.    Section  35  is  repealed. as  appears  in  schedule. 

145.  L.  1813,  Ch.  203,  §§  25,  34,  50.  Sections  25  and  S4 
are  repealed  as  appears  in  schedule.  Section  50  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  L.  1814,  Ch.  141.  Cfovered  by  provisions  of  Code  Civ. 
Pro.  jj  1390,  1391. 

147.  li.  1814,  Ch.  162,  §  1.  Relates  to  the  court  of  cbancerr 
which  was  abolished  by  the  Constitution  of  1846.    Obsolete. 
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148.  L.  1814,  Ch.  198.  Covered  by  provlBSons  of  Code  Cir. 
Pro.  «  250.  ^ 

150.  L.  1817,  Co.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.    Obsolete. 

151.  L.  1818,  Ch.  60,  §1  1,  3.  4.     Obsolete. 

152.  L.  1819,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  38.     Repeals  L.  1818,  Ch.  259,  §  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  hiive  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  Jj.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  Li.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.     Ob- 

158.  L.  1823,  Ch.  54,  §  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  U  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
meuts  and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828.  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  24^. 

162.  L.  1828,  Ch.  20  (2d  meeting),  §  15,  ^H  8,  37-44,  48-50. 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  Lr.  1S2S,  Ch.  21  (2d  meeting),  |  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

165.  L.  1829,  Ch.  225.'  Refers  to  section  of  the  Revisc-d  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  L.  1829,  Ch.  252.  Covered  by  Code  Civ.  Pro.  §  449  and 
by  Executive  Law,  §  52. 

168.  L.  1830,  Ch.  5,  §  Z.    Repealing  statute.    Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  1830,  Ch.  105,  §  2.    Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  2.38.     Revolutionary  war  act.     Obsolete. 
178.  L.  1830,  Ch.  320,  |fi  14-23,  30-38,  40-50,  5J^-57,  03,  64. 

68.  Repealed  as  appears  in  schedule,  except  so  much  of  §  16 
as  added  a  |  69  to  R.  S.,  Pt.  2,  Ch.  0.  Tit.  1,  and  §  08. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  states  when 
act  shall  take  effect. 

174-  L.  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  1846.     Obsolete. 

175.  L.  1882,  Ch.  210.     Obsolete. 

176.  L.  1882,  Ch.  308.  Terms  of  court  for  the  correction  of 
«vron«     Obaolete. 

96T 
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177.  Li.  1834,  Gh.  1.  Relates  to  office  of  Tice-efaanoellor  of 
court  of  chancery.     Obi^clete. 

178.  L.  1884,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  1836,  Ch.  30.  Relates  to  the  coart  of  chancery  whick 
was  abolished  by  Constitution  of  1840. 

180.  L.  1837,  Ch.  480,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  $  828.- 

181.  L.  18:^7,  Ch.  465.  Section  1  repealed  as  appears  is 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  266.  Relates  to  rigrhts  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  {  9 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1830,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Oonstitution  of 
1846,  Art.  14,  f  5. 

186.  Lr.  1839,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  |  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art  14^  f  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  §  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  238.  §§  2,  3.  Section  2  is  repealed  as  ap- 
paars  in  schedule.     Section  S  states  when  act  shall  take  effect 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1S4&, 
Art  14,  i  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  18181 
Art.  6,  I  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prcscribef 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842.  Ch.  202.  Section  1  relates  to  compensatioD 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  vith 
said  court  by  the  Constitution  of  184(J,  Art.  14,  {  5.     Salary  of 


criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  §  91  and 
by  L.  1892,  Ch.  686,  §  2.30,  subd.  4,  as  amended  by  JL.  — 
Ch.  489.     Section  2  is  a  repealing  statute. 


194.  L.  1842,  Ch.  309.  Relates  to  the  register,  assIitaDt 
register  and  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  Tork,  Albany,  Utica  and  Genera. 
The  statute  became  obsolete  and  inoperative  on  the  goinf  into 
effect  of  the  Constitution  of  1846, 

195.  Ij.  1842,  Ch.  324.  Corrects  **  clerical  errors  "  in  t  itat- 
ute  which  has  since  been  repealed.     Obsolete. 

196.  L.  1844,  Ch.  341.  Register,  assistant  register,  and 
rlerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  of  the  old  saprene 
court  located  at  New  York.  Albany,  Utica  and  Geaeya.    Stttsti 
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e  obsolete  and  inoperative  on  the  going  into  effect  of  the 

tution  of  1846. 

.   L.  1845,  Ch.  285.    Relates  to  the  court  of  common  pleas 

was  abolished  bv  the  Gonstitotion  of  184G,  Art.  14v  g  15. 
.  L.  1847,  Ch.  890,  §S  2-4.     Sections  2,  8  are  repealed  as 
'8  in  schedule.     Section  4  states  when  act  takes  effect. 
.   L.  1847,  Ch.  391.     Section  1  repealed  by  construction  as 
'B   in   schedule,  balance  superseded  and   included   in   New 
rity  consolidation  act,  L.  18^,  Ch.  410,  |§  1119-1122. 
.   L.  1847,   Ch.  410.     Sections  1-8  which  are  repealed  as 
rs  in  schedule  comprise  the  entire  statute. 
.  tt.  1848,  Ch.  82.     Superseded  by  New  York  city  consoli- 

act,  L.  1882.  Ch.  410,  J|  1119^1122. 

.  li.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
?ry.  Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 
1.  Li.  1854,  Ch.  135.     Temporary. 

u  L.  185,5,  Ch.  10.     Covered   by   Code  Civ.   Pro.  f   27. 
..  Lr.  1855,  Ch.  202.     Obsolete. 

1.  L.  1855,  Ch.  471,  §1  4,  5.  Section  4  has  been  repealed 
pears  in  schedule.     Section  5  states  when  act  shall  take 

:  L.  1860,  Ch.  202.    Repealed  in  part  by  L.  1877,  Ch.  417, 

T  34.     The  entire  subject  of  admission  of  attorneys  to  the 

ce  of  law  Is  covered  in  Judiciary  Law,  Article  15. 

I.  L.  1862,  Ch.  460.    Amendatory  of  the  Code  of  Procedure 

t8-9,  which  is  repealed.    Obsolete. 

K  L.    1862,   Ch.    485.     Section    1   repealed   as   appears   in 

ale.     Section  2  repeals  and  section  8  states  when  act  takes 

I  U  1868,  Ch.  862.  tS  1-d.     Repealed  except  S  3  which 

lUes  certain  repealed  provisions  of  Revised  Statutes. 

I.  L.  1863,  Ch.  392.  Sections  1,  3,  4  are  repealed  as  sp- 
in schedule.    Section  2  is  a  repealing  statute. 

J.  L.    1864,    Ch.    71.      Sections   1-11    repealed    as   appears 

ledule.    Balance  covered  by  Code  Civ.  Pro.  §  2729,  aubd.  2. 

1.    L.  1864^  Ch.  280.  |  5.     Repeals  part  of  Revised  Statutes 

ned  in  this  schedule. 

L  L.  1865,  Oh.  336.  Relates  to  the  '*  tribunal  of  concilia- 
Obsolete. 

L    L.  1866,  Ch.  692.  §§  1,  2,  6,  7.  9-11.    All  repealed  except 

18  appears  in  schedule.     Section  11  is  a  repealing  statute. 

I  L.  1866,  Ch.  824.  Sections  are  all  repealed  except 
and  9  as  appears  in  schedule.     As  enacted   this   statute 

ined  neither  or  the  section  numbers. 

r.    L.   1868,    Ch.    869.     Statute   cited   authorizes   attorney- 

al  to  institute  actions  on  certain  canal  contracts  made  in 

Dber,  1866.     Obsolete. 

J.    L.    1869,    Ch.    820,    §    1    pt.     Repealed    as    appears    in 

ale.     Balance  covered  by   Code  Civ.  Pro.   §{  3328,  3324. 

h    L.  1870,  Ch.  151,  §§  1-3,  5.  6.     Sections  1-3,  5  repealed 

pears  in  schedule.     Section  6  is  when  to  take  effect. 

).    L.  1870,  Oh.  550,  i  1.     Repealing  statute. 

L.    L.    1873,    Ch.    9.     Calendar   of   commission    of    appoa's 

I  expired   by   limitation.     Section  2  amended  by   L.    1873, 

89,  "  so  as  to  read  as  follows," 

S.    L.   1873,   Ch.  589.    Relates  to  the  old   commission   of 

Is.    Obsolete. 
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824.  U  1876,  Ob.  444.  Sections  2-4  amended  "to  read  as 
follows "  and  thus  repealed  by  implication  as  appears  in  the 
schedule.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  205,  §  12.  Section  5  is  when  to  Uk«: 
effect.     Entire  act  superseded  by  L.  1883,  Ch.  205. 

224a.  L.  1877,  Ch.  11.  Consolidated  in  Code  CiT.  Pro.  t  356. 
See  note  1. 

225.  L.  1877,  Oh.  154.  Section  1  amended  "to  read  as 
follows "  by  L.  1882,  Ch.  124,  §  1.  SecUon  2  states  when  act 
takes  effect 

226.  L.  '1877,  Ch.  187.  In  terms  L.  1881,  Ch.  537.  repeal* 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minntes  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  i  941. 

228.  L.  1877,  Ch.  417.     General  repealing  act. 

229.  L.  1878,  Ch.  166.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878.  Ch.  408.  Amends  L.  1877,  Ch.  417,  f  1.  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  i  2484. 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  i  941 
as  amended  by  L.  1894,  Ch.  203. 

233.  L.  1879,  Ch.  305.  Affects  L.  1846.  Ch.  276,  |  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.  8  3027. 

284.  L.  1879.  Ch.  311.  L.  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  If  53.  Covered  by  Code  Civ. 
Pro.  §  24&. 

235.  L.  1879,  Ch.  316.  Amends  L.  1853,  Ch.  238.  which 
was  repealed  by  L.  1880,  Ch.  245,  |  1.  f  30.  Covered  by  Code 
Civ.  Pro.  §§  1866,  1807,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cant  well,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N.  Y.  104. 

236.  L.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  if  744, 
747,  748,  2530,  2537,  2758.  2761,  2798. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pro. 
§   1404a. 

238.  L.  1880,  Ch.  423.    Consolidated  in  Code  Civ.  Pro.  f  236. 

239.  L.  1880,  Ch.  561,  f  5.  Consolidated  in  Code  Civ.  Pre. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  0.  1882,  by 
its  terms. 

241.  L.  1881,  Ch.  211.  Relates  to  the  state  board  of  audit 
Su()erBeded  by  L.  1883,  Ch.  205,  which  established  the  board  ot 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.  Covered  by  Code  Civ.  Pro.  H  812. 
813 

243.  L.  1882.  Ch.  340.  Consolidated  in  Code  Civ.  Pro. 
I  9rila. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
f  9Glb. 

245  li.  188.3,  Ch.  426.  Superseded  by  L.  1901.  Ch.  602, 
section  10  of  which  repeals  acts  inconsistent  with  the  balancf 
thereof. 
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846.  L.  1884.  Ch.  309,  §  1.  Consolidated  in  Code  Giy.  Pro. 
I  2181,  sabd.  12. 

847.  L.  1884,  Ch.  336^  Sfi  2-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  haying  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
§  264  of  the  Code  of  Ciyil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims.  Section  264  of  the  Code  prior  to  1008  expressly  con- 
tained the  words  "  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  1008,  but  the  lan- 
guage contained  in  the  1908  amendment  is  broad  enough  to 
cover  private  cliilms  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Cfivil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take  effect 

248.  L.  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
i  961c. 

840.  L.  1884,  Ch.  530,  f  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.  1885.  Ch.  112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  If  2,  3.  Section  2  is  covered  by  Code 
Qv.  Pro.  f  933.     Section  3  is  when  to  take  effect. 

252.  L.  1885,  Ch.  267,  §  2.     Obsolete. 


258.    L.  1886.  Ch.  57t,  §  6  pt.     The  part  of  J  6  which  addn 

ry  Lr.  1898,  Ch.  136,  and  L.  11 
254.    L.  1887,  Ch.  36.     Obsolete,  except  i  4,  which  is  covered 


i  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  Civ.  Pro.   §  791, 
subd.  1,  as  amended  by  L.  1898,  Ch.  136,  and  L.  1906,  Ch.  51. 


by  Code  Civ.  Pro.  § 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  i  983. 

256.  L.  1888;  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
i  961d. 

257.  L.  1889,  Ch.  406,  §8  2.  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
f  961e. 

260.  L.  1891,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
81  266,  280. 

261.  L.  1892,  Ch.  677,  8  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  8  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847,  Ch.  80.  8  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  8  2719,  as  amended  by  L.  1893, 
Ch.   686. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
S   841a 

264.*  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
I  2705. 

265.  L.  1895,  Ch.  544,  88  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  8  3306a.  Section  3  was  amended  '*  so  as  to  read  as 
follows."     Section  4  ia  when  act  takes  effect. 

869.    L.  1896,  Ch.  548.     General  repealing  statute. 
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867.    L.  1807.  Oh.  408,  I  1  pt.    Ck>iUK>Udated  la  Oode  Qt, 

Pro.  i  94U. 

888.    L.    1897,    Oh.    622.    GoDSoUdated   in    Code    Civ.  Pro. 
I  961f. 

269.  L.  18d9,  Ch.  150.    Sectiong  1-^  consolidated  in  Code  Civ. 
Pro.  §  3331a.     Section  4  is  a  repealing  section. 

270.  L.    1900,    Ch.    223.    Consolidated    in    Code   Cir.   Pro. 
§  2408a. 

271.  Lr.    1900,    Ch.    510.    Consolidated    in   Code    Cir.   Pro. 
i  2481,  subd.  12. 

272.  L.  1908,  Ch.  185,  ff  2,  3.     Consolidated  in  Code  Cir. 


Pro.  J  2509,  Bubd.  7. 

273.    Code  Civil  Procedure   fig  3^7  pt.,  90  pt,  . 

tion    27,  part  relating  to  surrogate  has  been  inserted  in  (  ^07. 


Section  95,  part  relating  to  surrogate  has  been  inserted  In  jj&lt 
Section  360,  part  relating!  to  surrogate  has  been  made  $  iX^da. 

274:.  Code  Civil  Procedure  §  83  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  J  88  ii  la 
Judiciary  Law,  §§  14,  24,  296-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  L  Tit  2. 
This  title  formerly  embraced  three  articles,  including  f|  46-99. 
Of  these  sections  the  ones  remaining  in  the  Code  are  IS  62, 
53,  55,  60  pt..  65,  83  pt.,  and  96  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  inUloiit  a 
division  into  articles. 
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VOTES  TO  AHXXTDMEiarTS  TO  CODB  07  OXVUi  ^RO-  ! 
CBDUBIL 

Made  by  Lu  1900,  Ch.  66. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

1.  I  356.  This  section  is  inserted  in  the  Code  of  Civil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
proTisions  of  a  similar  nature  are  now  in  this  title  of  the  Code, 
i^'ormer  |  350  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  i  801a.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  enturely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  1880,  Ch.  561.  §|  1-4,  were  hicor- 
porated  in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  561,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.,  it 
is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  if  20  and  21  of  the  Partnership  Law  where  the  re- 
mainder ot  the  statute  is  to  be  found. 

4.  9  841a.  The  provision  inserted  in  the  text  'is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  1,  Ch.  9. 

5.  9  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  |  482,  subd.  2.  The  portion  of  |  432.  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  Ther& 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (|  432)  and  in  the  General  Corporation  Law 
(S  16).  These  provisions  were  not  entirely  harmonious  and  ii^ 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civl^ 
Procedure,  to  wit:  Section  931a,  and  by  amending  S  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §§  432  and  lU  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  General  Corporation  Law  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  16)  provides 
that  the  person  designated  must  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  or  Civil  Procedure 
(I  432,  subd.  2)  provides  that  the  designation  '*  must  specify  a 
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Slace  within  the  state  as  the  office  or  residence  of  the  person 
esignated,"  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (§  432,  subd.  2)  pro- 
vides that  a  person  desi^^nated  may  from  time  to  time  ^*  change 
the  place  specified  as  his  office  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  General  Corporation  Law  (§  16)  provides 
that  if  the  person  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state" 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  process 
may  be  served  upon  the  secretary  of  state.  The  General  Corpo- 
ration Law  (§  16)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  Code 
(§  432,  subd.  3)  provides  for  a  case  where  the  designation  "ii 
not  in  force."  While  §  432  of  the  Code  was  amended  as  late 
as  1903  by  Ch.  311,  and  S  16  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  672,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  original 

^  pro  visions  relating  to  the  designation  of  the  person  upon  whom 

service   might  be   made   for   a  foreign   corporation.     All  of  tbe 
\  substantive  provisions  relating  to  the  manner  of  designating  a 

J  person  upon  whom  service  may  be  made  on  behalf  of  a  foreigo 

,j/  corporation  have  been  consolidated  In  §  16  of  the  General  Cor- 

^  poration  Law   and   the  whole   subject  made  consistent.     While 

I  16  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  §  432  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  In  its  appfication,  covering  any  case  where  the 
designation  *'  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  diet 
or  removes  from  the  place  where  the  corporation  had  its  prindptl 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  432  of  the  Code  of  Civil  Procedure 
so  that  the  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation. 

6.  §  931b.  It  seems  incongruous  to  retain  this  provision  as  i 
part  of  a  section  in  the  General  Construction  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instru- 
ments. 

7.  §  941a.  This  section  consists  of  a  part  of  .L.  1891,  Ch.  125, 
S  5.  The  remainder  of  L.  1891,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
It  seems  that  the  provision  consolidated  in  §  941a  is  sufficiently 
important  to  be  included  in  the  Code  with  other  similar  raitter. 

8.  {  961a.  This  statute  is  provided  for  In  Penal  Code,  {  19, 
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as  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
application  to  civil  matters. 

9.  I  961b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
snail  take  effect.  The  word  **  criminal "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §.  392). 

10.  I  961c.  This  section  is  a  consolidation  of  L.  1884,  Ch.  376, 
If  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  **  act "  to  "  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  I  961d.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  392). 
Tne  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  §  961e.  This  section  is  the  whole  of  L.  1890,  Ch.  1.58,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure. 

18.  I  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  I  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §§  14,  24,  295-297,  301.  The  word 
••  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  the  word  "  such/*  This  pro- 
vision has  been  retained  In  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  §  1404a.  The  provision  incorporated  in  the  text  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur- 
roundings. 

15a.  §  2344a.  This  section,  relating  to  the  power  of  the  su- 

Ereme  court  to  compel  the  performance  of  certain  contracts  made 
y  incompetent  persons  while  capable  of  contracting,  has  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classification.  The  matter 
embraced  in  the  section  is  that  contained  in  L.  ISSO.  Ch.  423,  as 
amended  by  L.  1885.  Ch.  267.  §  2.  The  statute  of  1880  amended 
R,  8.,  Pt.  2,  Ch.  5.  Tit.  2.  §  22,  by  changing  the  reference  to  the 
court  of  chancery  to  the  supreme  conrt  and  adding  certain  new 
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matter.  This  statute  seetnB  to  be  aliTe,  since  the  amendmeBt  wu 
passed  subsequeut  to  but  at  the  same  session  as  tlie  Code  of  1880, 
and  was  subBeuuently  recognized  and  amended  by  the  Legisiatore 
by  L.  1885.  Ch.  207,  $  2. 

Throop  in  his  note  to  §  2d45  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  **  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880/'  and  in  a  later  edition  says  tliat 
Ch.  4<23  is  substantially  embodied  in  the  amendment  of  Code, 
S  2346,  made  by  L.  1882,  Ch.  899,  which  is  the  last  sentence  of 
i  2340  of  the  present  Code.  There  is  some  rariation  and  it  liu 
been  deemed  best  to  preserve  the  provision  of  the  Bevised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  18S0  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  castody  of  "all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  coDseaueace 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitaal  druDk- 
ards  are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  f  28  (Statutory  Onstnic- 
tion  Law,  §  7)  defines  lunatic  as  follows:  **  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
Idiocy." 

16.  §  2406a.  This  section  conUins  the  whole  of  L.  1902,  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  Ihe  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884.  Ch.  309,  as 
amended  by  L.  1900,  Ch.  309,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  sneeial  and  left  unrepealed. 

18.  §  2509,  subd.  7.  This  subdivision  is  part  of  L.  1889,  Ch. 
330,  as  amended  by  L.  1895.  Ch.  544.  Section  1  of  the  statute 
Is  in  the  County  Law  (ff  168)  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  3306a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  251.^.a.  This  section  is  the  nortion  of  Code  of  Civil  Pro- 
cedure, §  360,  not  embraced  in  Judiciary  Law,  ||  198,  382-385. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  traM- 
f erred  to  chapter  18,   which   relates  to  surrogate  courts.    The 
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ftiDTOgate  court  practice,  while  mainiy  fonnd  in  chapter  18  of 
the  Code  of  Clril  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sectlona  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Jndiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  CiTil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  f  251da  found  in.  the  text  and  generally  to  other  siml* 
lar  cases. 

SO.  I  8«306a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  **  such  "  and  the  incorporation 
of  I^.  1889,  Ch.  880,  §  2,  as  an  independent  section  of  the  Code 
of  Civil  Prx^dure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  In 
the  surrogate  court  practice  as  subd.  7  of  |  2509. 

21.  I  8831a.  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  "  all  jurors,"  and  f  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

86.  Article  8»  i  2705.  This  statute  (L.  1894.  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  "  Foreign  Wills:  ancillary 
letters,"  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  vrill. 
Whether  or  not  the  provisions  of  that  article  apnlv  in  anv  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  8«^me  as  if  the  new 
article  had  remained  an  Indenendent  statute.  Tf  the  statute  was 
made  a  section  in  article  7  the  present  relnHon-shio  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  Is  had  to  conditions  and  proceedings  pre- 
scribed therein,  flection  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  riirhts,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  anplv  to  a  person  to 
whom  ancillary  letters  are  granted  **  as  prescribed  in  this  article," 
etc. 

26.  I  1.  The  reference  in  thi«t  sp'»t|on  to  "  the  next  two  "  sec- 
tions has  been  changed  f^  nt^rt^nt)^  "  two  and  three  of  the  judi- 
ciary law'*  bec^pse  Code  C^vH  ^'rocedure,  IH  1,  2.  are  now 
contained  In  Tudiclarv  Lf»w.  M  2.  i^. 

27.  ft  34.  Son^e  nlt''r«**'^o«  *n  nl>rp«eolopT  were  mnde  ne^A*- 
sary  in  the  nortion  of  the  se'»t*'>»i  rotninod  in  the  Codp  of  Civil 
Procedure.  Such  rhanges  t*rn  no+  iPtenfi#»d  to  chnnge  the  present 
law  In  any  way.    The  provisions  ri*moved  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  iff  something  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw* 
Ing  of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
"  of  record  "  have  been  inserted  in  the  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  because  the  preceding 
portion  of  the  section  which  has  been  removed  to  the  Judiciary 
Law  (§  10)  made  the  section  applicable  to  a  court  of  record. 

29.  §  00.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  a  470),  because  it  relates  to  the  right  of  an  attornev  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
upon  him  which  is  a  practice  provision  and  therefore  has  been 
retained  in  the  Code  of  Civil  Procedure.  The  words  inserted  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary'  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections."  Of  these  two  sections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  $  112  has  become  §  240,  subd. 
19.  of  the  County  Law.    Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  '^f  the^  section  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  action.  It  has,  therefore,  been  placed 
in  the  Prison  Law  (§  385).  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  nrovision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

32.  §§  138.  140,  141.  Sections  138-142  of  article  3.  title  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138.  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  the  removal  of  certain  substantive 
provisions  from  the  Code  of  Civil  Procedure  to  consolidated  laws. 

33.  i  220.  The  first  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,**  etc.,  has 
been  placed  in  the  .Tudicinry  Law  as  well  as  the  last  two  sen- 
tences beginning  "  It  shall  have  power  to  appoint.'*  Ptc.  The  two 
sentences  in  the  middle  of  the  section  beginning  "No  justices  of 
the  appellate  division,"  etc.,  have  boon  retained  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  been 
consolidated  in  the  Judiciary  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitute  a  qnornm, 
how  manv  justices  shall  sit  in  any  case,  the  designation  of  jus- 
tices  of   the  appellate  division   by   the   governor,   the  terms  of 
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office  of  the  justices,  the  filling  of  vacancies,  residence  of  the  Jna- 
tices  and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which-  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  (^  229) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  net  upon  any  busi- 
ness except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  general  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  2.39.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriffs, ,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  S  269.  Section  66  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  .of  attorneys  and 
counselors  and  their  liens  in  actions  and  sT>ecial  proceedings  and 
has  been  consolidated  in  the  Judiciary  Law  under  article  15,  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  in  this  section  in  the 
text  18  merely  one  of  reference. 

37a.  %  274.  The  new  matter  inserted  in  this  section  is  L.  1884, 
Ch.  336.  S  3.  Section  3  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
riisbnrsements  in  the  course  of  action.  Section  3  is  preserved  to 
jTipot  cases  where  abstracts  are  r^ouircd  as  a  ne'^essary  expense 
inHt^ert  to  the  appraisement  of  tlie  damages.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  originally 
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enacted  ih  1883  and  subsequently  re-enacted  verbatim  In  the  Code, 
io  that  the  1884  act  cannot  be  said  to  have  been  superseded  by 
the  €ode  section  but  on  the  contrary  is  still  in  existence. 

88.  §  323.  Section  17  of  the  Code  of  Ciyil  Procedure  rs* 
lerred  to  in  this  section  relates  to  the  convenrlon  of  justices  ol 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  tlirough  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  ${  93  and  ^ 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessary  the  change  in  reference. 

88a.  »  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  f  206  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  w^hich  it  forms  a 

Sart,  relate  to  an  action  to  foreclose  a  Hen  upon  a  chattel  and 
ave  been  consolidated  in  the'  Lien  Law.     Hence  the  change  of 
reference.  ' 

39i  §  356.  The  first  sentence  is  the  only  portion  of  §  356  of 
th^  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
tliat  the  court  shall  be  open  for  the  transaction  of  business  '*f9r 
which  notice  is  not  required  to  be  given  to  an  adverse  pai^ 
except  where  it  ir  specialjly  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term.'*  This  language  embraces  a  mat- 
tsrof  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
mattefs  asi  the  appointment  of  times  and  places  for  holding  terms 
of  court,'  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  wiu 
thei  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
pmctice  in  an  action  and  relate  to  the  organization  of  tiie  ma* 
chinery  for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Latr  (§§  190.  19x>. 

40.  f  432.  See  Note  5. 
'  41.  §  450.  The  subartantive  provision  contained  in  this  section 

Sroviding  that  recoveries  in  actions  or  special  proceedings  for 
amages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relatione  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

4d.  f  4S4;  subd.  10.  The  reference  in  this  section  to  the  *'  fish- 
eries, game  and  forest  law"  has  been  changed  to  the  ** forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known: 

48.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  "  Receivers " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntaiy 
dissolution  of  a  comoration  but  to  a  ''  receiver  appbinted  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  in  a  special  proceeding.*'  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  Law  (Art  d)  is 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  relating 
to'  the  dissolution  nnd  annulment  of  a  corporation  this  section 
Ims  been  consoHdnted  in  nrtlcle  11  of  the  Genera!  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers 
of -e^rporations  in  such  a  form  r.s  to  giv«  It  th#  application  k- 
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tanded  by  the  section.  ReceiTen  may  be  appointed^  however.  So 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  auniu 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  t\\^ 
section  in  the  Code  of  Civil  Trocedure*  It  has,  thereforei  been 
ameaded  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
appUcable  to  receivers  appointed  "in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding;/' 

44.  I  74U.  The  portion  of  tms  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
beinK  substantive  iii  character  has  been  consolidated  in  the  Bank- 
ing Xaw  (i  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  I  752.  Thi^  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositary  of  funds  or  money  paid  into  court*  The 
last  sentence  ox  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(i  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assimment. 

46.  §  802.  The  words  '*  except  the  last  section  '*  nave  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
apply  to  a  new  section  (|  801a)  inserted  by  this  ac?t. 

47.  I  861.  The  **  hist  ^*  section  referred  to  in  S  861  of  the 
Ck»de  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  26.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (|  26).  This  assignment  has  made  necessary  the 
change  of  reference  fotmd  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

40.  §1  870,  871,  885.  The  words  **  Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  fi§  870. 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
hare  been  abolished  and  new  conrts  created  in  their  stead.  In 
the  first  place  subds.  16«  17,  18  and  10  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10.  11, 
12  and  la  by  L.  1806,  Ch.  946,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1805,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  al>olished  by  L.  ISOo, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
citr  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122*  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  citv  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denrminated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  §1  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
UticSf  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
m  the  refprence  to  the  new  courts  would  .be  unjustified,  as  the 
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new  courts  are  not  courts  o£  record  and  ezistinj?  laws  are  nof 
made  applicable  except  in  one  instance. 

50.  I  961.  This  section  relates  to  the  searching  of  files  by 
certain  public  officers  and  the  making  of  transcripts  thereirom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  bv  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact 

51.  §  977.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provisioo 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of 


and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  I  1007.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  Tbe 
remainder  of  the  section  provides  that  the  notes  of  the  ofBcial 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  §  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  tbe  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  the 
Judiciary  Law.    The  thanges  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
I  1048  of  the  Code  of  Civil  Procedure  to  §  536  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  Law.  Section  1048  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  caseis  (Gh.  10,  Tit.  3,  Art.  2),  all  of  which 

S revisions,  with  a  single  exception,  have  been  removed  to  tlie 
udiciary  Law  as  matters  which  precede  the  conduct  of  a  oanse 
through  the  courts.  They  are  substantive  provisions,  providing 
generally  the  machinery  which  must  be  set  In  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

56.  §  1190.  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro- 
ceeding civil  or  criminal,"  has  been  placed  in  the  Civil  Bights 
Law  (S  12),  and  the  section  of  the  Code  in  which  the  provision 
is  found  has  been  amended  accordingly. 

57.  §  1273.  The  first  sentence  in  this  section  is  clearly  prac- 
tice while  the  last  sentence  that  **  a  married  woman  may  confess 
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such   a   judgiiient*'    is   substantive   in   character  and  has  been 
placed  in  the  Domestic  Relations  Law  (§  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

59.  §  1809.  This  section  relates  to  corporations  and  joint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
aud  proceedings  relating  to  corporations  have  been  consolidated 
in  the  (seueral  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  General  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  **  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  because  no  attempt  has  been  made  to  consolidate  any 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  §  1812.  The  treatment  given  $  1809  of  the  Code  of  Civil 
Procedure  has  been  given  KS  1810,  1811,  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  §  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  liaw  of  the  provisions  of 
the  section   relating  to  corporations. 

61.  $  1813.  The  removal  of  the  words  "  corporations  or "  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
risions  of  this  section  relating  to  corporations  in  the  General  Cor- 
poration  Law  (§  309). 

62.  $  1844.  The  "  last  section  "  referred  to  in  §  1844  of  the 
Code  oif  Civil  I'rocedure  has  been  consolidated  in  §  101  of  the 
Decedent  Estate  Law.  Hence  the  change  in  reference.  The 
**  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  S  1846.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  §  1855.  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  {I  1843  from  the  Code  of 
Civil  Procedure  to  the  Decedent  Estate  Law  (8  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

66.  §  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  $  131  of  the  General  Cor- 
poration Law.     Hence     the  change  in  reference. 

66.  S  1966.  This  section  of  the  Code  of  Civil  Procedure,  so  tar 
as  it  relates  to  the  duty  of  the  distnct  attorney  tQ  brin^  an  action 
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to  recorer  the  penalty  of  a  forfeited  recognizance,  has  been  ttift- 

solidated  in  the  Cuuuty  Law  ($  201).  'ihe  amendment  of  tiie 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessair 
by  this  consolidation. 

67.  §  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procednre 
provides  for  a  case  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  has 
been  made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  Ihe  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual,     iience  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  S  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  IM.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, H  95-97.  Portions  of  §§  95-07  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  95,  in  §§  168,  200:  section  96, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  IGO.  170,  201,  232-234, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  Included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  chanj?es  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this. section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (fi  103).  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  lime  of  his  death. 

75.  $  2695.  It  was  necessary  to  amend  this  section  becanse 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (§  45). 

76.  §  2696.  A  change  in  the  reference  was  made  necewaxy 
because  §  2704,  prescril>ing  the  manner  of  authenticating  papert 
of  another  state  or  country  to  be  used  In  this  state  was  conaoli- 
dated  in  §  45  of  the    Decedent  Estate  Law. 
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77.  I  2733.  The  first  part  of  this  section,  relating  to  advance* 
ments,  has  been  consolidated  in  the  Decedent  Estate  Law  as 
i  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78  I  2746.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  th^  State  Finance  Law  as  subdivision  4  of 
I  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in-  County  Law  as  §  240»  subd.  22,  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

70.  I  2838v  subd.  1,  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law^  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  I  2863.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  §§  184'i  and  18()S,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  loo8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  lOL  The  reference,  therefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §$  1843  and  1868  of  the  Code  of  Civil  Procedure. 

81.  fi  2889.  Sections  63  and  64  of  fhe  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  §  2990.  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  5  307.5,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  mad«» 
I  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  §§  400  and  401  of  the  .Tudi* 
ciary  Law.  They  relate  to  the  authority  of  the  sheriff  to  .com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  fi  32i>3.  The  chantre  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  S  3320.  The  change  ia  this  section  is   one  of  refei««iee 

merely. 

88w  §  3^3,  subd.  14.  The  reference  in  this  subdivision  baa 
been  changed  from  '*  sixteenth  '*  to  *'  fifteenth  *'  to  correct  ad 
obvions  error  in  the  present  Code.  Chapter  16  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  "  Judgment  Creditor's  Action "  and  the 
definition  contained  in  §  3«i43,  subd.  14,  is  of  a  *' judgment 
creditor's  action." 

89.  §  3r^47,  subd.  1.  Section  122  of  the  Code  of  CivU  Pro- 
cedure has  bei>n  consolidated  as  §  347  of  the  Prison  Law  and 
has  bet'U  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary  to  include  it  as  a  part  of  this  subdivision. 

90.  $  3:^47,  subd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  f r  )ni  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed   by  statute. 

91.  f  3347,  subd.  7.  The  reference  Co  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  **  title  fourth  "  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  **  title  third  "  has  been  changed  to  **  article  third  of 
title  third  "  of  the  Code  and  **  article  sixteen  of  'he  judioiary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,'  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "  articles  seventeen 
and  eighteen  of  the  judiciary  law  "  because  the  provisions  of 
title  fourth  are  now  consolidated  In  those  articles  of  the  Judi- 
ciary Law. 

92.  S  3347,  subd.  11.  The  references  to  $§  2181-2187,  2197- 
2199,  2213-2218  have  been  removed  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  §$  2228- 
2230  has  been  removed  because  these  sections  art  now  ia  Prison 
Law.     The  references  are  no   longer  necessary. 
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(Laws  of  1909,  ch.  27.     Takes  the  place  of  former  Statutory 
Construction  Law.) 


Article    1.  Short  title   (|   1). 

X.  Meaning    of   terms    (U    10-58). 

8.  Ancient   fitatutea   and   resolutions    (||  70-72). 

4.  References,    titles   and   head   notes    (||   80,    81). 

6.  Effect    of   repeals    (M   »v»-96). 

6.  Effect   of   consolidated   laws    (||    100,    101). 

7.  Application  of   chapter    (|    110). 

8.  Laws   repealed;    when    to   take  effect    (ff    120,   121). 

ARTICI^B    1. 

Short  Title. 
Beetion  1.  Short  title. 

f  1.  Short  title.     This  chapter  shall  be  known  as  the  "  Qem- 
eral  Construction  Law." 

article:  2. 

Meaning  of  Terms. 

Sec.    10.  Acknowledge   and   acknowledgment. 

11.  Acknowledgment  or  proof  of  Instrumeat. 

12.  .VflSdaylt. 

13.  Adloamment    of  meeting. 

14.  Bond   and  undertaking. 

15.  Chattels. 

16.  Choose. 

17.  ClTlI  code  and   criminal  code. 

18.  Consolidated    laws. 

19.  Day,  calendar. 

20.  Daj,  computation. 

21.  Folfo. 

22.  Gender. 

28.  Heretofore  and  hereafter. 

24.  Holiday  and  half  hollday- 

25.  Holiday   In   contractual   obligations. 

26.  Jndge. 

27.  I^st.    preceding,    next   and   following. 

28.  Lanatic  and  lunacy. 

29.  Men. 

30.  Month,   ceropatatlon. 

31.  Month   in  statute,  contract  and  public  or  priTate  instnmiflat. 

32.  Municipal   officers. 

33.  Notice. 

34.  Now. 

35.  Number,    singular   and   plural. 

36.  Oath.   affldaTit  and   swear. 

37.  Perwm. 

88.  Property. 

89.  Property,   personal. 

40.  Property,   real. 

41.  Quorum   and   majority. 
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Bm<   42.  Register  of  county. 

48.  Seal  of  court,  public  officer  or  corporation. 

44.  Seal,    private. 

45.  Seal,   private  aa   corporate  aeaL 
40.  Signature. 

47.  State. 

48.  Tense,   present 

49.  Territory. 

50.  Time,  computation. 
61.  Tims,    night. 

02.  Time,   staodard. 

63.  Time,    use  of  standard. 

54.  Village. 

55.  Women. 

56.  Writing   and    written. 

67.  Year,    common   and  leap. 

68.  Year   in  statute,  contract  and  public  or  priyate  InstraiMnt 

I  1.0.  Acknowledflre  and   siCknowledLirment. 

The  terms  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
Tisions  of  the  next  section  by  either  such  proof  or  acknowledge 
ment. 

I  11.  AdcnoTFledrment  or  proof  of  Inntrumoat. 

When  the  execution  of  any  instrument  or  wi^iting  is  aathoriwd 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  a«  to 
entitle  it  to  be  filed  or  recorded  in  a  public'  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  tht 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

f  12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

I  13.  Adjoarnmeiit  of  meetlnir- 

Any  moeeting  referred  to  in  section  forty-one  'of  thia  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

I  14.  Bond  and  nnderfalctnar. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  execntion 
of  an  undertaking  to  the  same  effect. 

f  16.  Chnttelfi. 

The  term  chattels  includes  goods  and  chattels. 

f   16.   Choose. 

The  term  choose  includes  elect  and  appoint. 
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I  IT.  ClTil  eo4e  and  crlmlnAl  cod«. 

The  term  ciyil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

f  18.  Consolidated  lawa. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

I  19.  Day*  oalendar, 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

i  ao.    [Am'd»  1910.]      Dary  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorir-ed  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made- 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  muHt  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens.ls  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning. 

AnMnded  by  U  1910,  ch.  347.  in  effect  May  21,  1910. 

i  21.  The  term  folio  shall  mean  one  hundred  words^ 
eonntlnff  each   llarure   as   a   t«-ord. 

When  an  officer  empowered  by  law  to  do  so  shall  order  an 
official  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of  blank 
space  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  such  advertisement  requires  it,  such 
advertisement  shall  be  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  foUo;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  words. 

Amended  by  Ii.   1914,  ch.  72,  In  effect  March  24,  1914. 

f  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and.  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  28.  Heretofore   and   hereafter. 

Bach  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 
I  24.  Holldar  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  Mav,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty-fifth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksgiTing,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am'd    by  L.    1909.   ch.    112.     In   effect  March   23.    1009. 

f  SB.  Holiday  In  contractual  oblliratlons. 

TV' here  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

I  2e.  Jndv'e. 

The  term  judge  includes  every  judicial  officer  anthorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 


I  27.  Last,  precedlngTy  next  and  follovrinig. 

A  reference  to  the  last  or  preceding  section,  or  other  provisioa 
of  a  statute,  means  the  section  or  other  division  immediatelT 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  2B8.  Lionatic  and  lonocy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  OBfloand- 
ness  of  mind  except  idiocy. 

I  29.  Men. 

The  term  men  includes  boys. 

I  80.  Months  eompntatlon. 

A  number  of  months  after  or  before  a  certain  day  shall  be 
computed  by  counting  such  number  of  calendar  months  from  such 
day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 
and  shall  include  the  day  of  the  month  in  the  last  month  so 
counted  having  the  same  numerical  order  in  days  of  the  month 
as  the  day  from  which  the  computation  is  made,  unless  there  be 
not  so  many  days  in  the  last  month  so  counted,  in  which  case 
the  period  computed  shall  expire  with  the  last  day  of  the  month 
so  counted. 
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i  81.  MoRtk  1r  atatnte,  contract  and  public  or  private 
inctrameat. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month. 

I  32.  Monlelpal  oHlcers. 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

i  88.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

S  34.  Now. 

The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  In  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

S  35.  Number,  ■Invular  aud  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

S  38.  Oath,  attdavlt  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

f  37*  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  38.  Property. 

The  term  property  includes  real  and  personal  property.  ^ 

S  38.  Property,  personal. 

The  term  personal  property  includes  chattels*  money,  things  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  ^vi- 
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denced,  traMferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

f  40.  VropertTf   real. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

I  41.   Qaornm  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  officers 
at  a  meetiug  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or 'officers  ^all 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  auj*  such  power,  authority 
or  duty. 

I  42.  Refflster   of   county. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  In  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recorded,  as  the  case  may  bo,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instro- 
ments  which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

f  48.  Seal  of  court,  public  olBcer  or  corporation. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im* 
pressed  directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar  substance  afllzed  thereto  \if 
mucilage  or  other  adhesive  substance. 
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i  44.  SeaJ,  private. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instniment  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  macilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

i  4S.  Seal,  private  an  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

I  46.  Slflrnatnre. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  oc  authenticate  such  instrument  or  writing. 

I  47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

I  48.  Tense,  present. 

Words  in  the  present  tense  include  the  future. 

I   49.  Territorr. 

The  term  territory  when  used  generally  to  include  every  lorri- 
tory  of  the  United  States,  includes  also  the  District  of  Oohmibia. 

f   50.  Time,   compntatlon. 

Time  shall  continue  to  be  computed  In  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hniidrod  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

f  61.  Time,   nlgrht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

f  S2.  Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

I  63.  Time,  nse  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shall  be  performed  according  to  the 
Btandurd  time. 
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I  S4.  Vlllaare. 

The  term  village  means  an  incorporated  Tillace* 

I  SS.   AVotuen. 

The  teim  women  includes  girls. 

I  66.  "Writing  and  ivrltten. 

The  terms  writing  and  written  include  every  legible  repre> 
seutatiou  of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

I  57.  Year,  common  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixtT- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  ooe 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

f  S8.  Year  in  atatote,  contract  and  pnlsltc  or  private  ta- 
strnment. 

The  term  year  in  a  statute,  contract,  or  any  public  or  prirate 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    8. 

Ancient  Statutes  and  Resolutions, 
S«c.   70.  StalnteJi   of  England  and   Great  Britain   Inoperatlye  fn  ttala  states 

71.  Acta  of  the  les^lslatnre  of  the  colony  of  New  York  InoperatlTe. 

72.  Reaolutiona   of    the    congress   of   the   colony   and   the   coorenttoo  of 

New  York  Inoperative. 

f  70.  Statutes  of  Enfrland  and  Great  Britain  InoperatlTe 
in  thin  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  firat, 
seventeen  hundred  and  eighty-eight. 

I  71.  Acts  of  tlie  leartslatore  of  the  eolony  off  Hew  York 
Inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  not 
be  deemed  to  have  had  any  force  or  effect  in  this  state  nnce 
December  twenty-ninth,   eighteen   hundred  and  twenty-eight. 
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I  72.  Reaolntlons  of  tbe  eonvreas  of  tlie  oolony^  and  the 
eoBTentlon  of  New  York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLE    4. 

References,   Titles  and   Head  Notes, 

See.  80.  Referencee  to  repealed  provisions. 
81.  Titles   and   bead   notes. 

S  80.  References  to   repealed   proviaiona. 

If  any  proTisiou  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

f  81.  Titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  correspondinrr  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  the  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

article:  s. 

Effect  of  Repeals, 

Sec    90.  Effect  of   the   repeal   of   a   repealing   statate. 

91.  Effect  of  the  repeal  of  a   statute  upon  amendments  thereof. 

92.  Effect  of    the   repeal    of   an    amending   btatute. 

93.  Effect  of   repealing  statute  upon   existing  rights. 

94.  EffcHTt  of   repealing  statute  upon   pending   actions  and   proceedings. 

95.  Effect  of    the   repeal   of   a   statute   by    another   statute   substantially 

re-enacting  the  former. 
9tt.  Effect  of  hyphen  In  schedule  of  repeals. 

i  90.  Effect  of  the  repeal  of  a  repealing^  atatote. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

f  Ol.  Bfleet  of  the  repeal  of  a  «tatvte  npon  amendnienta 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statate  amendatory  of  the  statute  repealed. 
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I  8S.  KHeet  of  the  repeal  of  an  amending  statate. 

The  repeal  hereafter  or  by  this  chapter  of  any  prorision  of  s 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

f  93,  Bffect  of  repealing  statute  upon  exlstlnir  rtchta. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  Inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  beeu 
effected. 

I  94.  Effect  of  repeallaff  statute  upon  pendlnir  aetUMui 
and  proceedlnirs* 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pendirig  immedittely 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

I  96.  Bffeet  of  the  repeal  of  a  statute  by  another  stat- 
ute subjitantially  re-enactlnig  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

I  96.  Bflect  of  hyphen  In  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all  intermediate  numbers. 


ARTICLB3    SIXTH. 

Effect  of  Consolidated  Laios, 

Sec.   100.  Effect    of    consolidation    upon    Lawa    passed    at    same    aeaaion  or 
before  consoUdatfoii  takeg  effect. 
101.  Effect   of  conaolldated  laws   on   penal   law  and   cIyU   and  crlalBal 
codes. 

i  lOO.  Effect  of  consolidation  upon  laws  passed  at  sasis 
session  or  before  consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  eonsolidatioii  of  the  gen- 
eral laws,  of  which  this  chapter  is  a  part,  shall  supersede  « 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at  which  any  such  chapter  was  enacted,  or 
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after  the.  enactment  of  any  such  chapter  and  before  it 
have  taken  effect;  and  an  amendatory  law  passed  at  such  sessioB 
or  at  any  subsequent  session  be^uu  before  any  siich  chapter  tak«B 
effect,  shall  not  be  deemed  repealed,  unless  specifically  deslc 
nated  in  the  repealing  schedule  of  such  chapter, 

i  lOl.  Effect  of  consolidated  Ijtws  on  pennl  laifr  antt 
civil  and   criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  TO* 
peal  or  otherwise  affect  any  provision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  •• 
stated. 

ARTICLE]   7. 

Application  of  Chapter, 
See.   110.  Application  of  chapter. 

f   no.  Application   of   chapter. 

This  chapter  is  applicable  to  every  statute  tinless  its  giOeftt 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions  of  law  indicate  that  a  different  meaning  or  appljcatioc 
was  intended  from  that  required  to  be  given  by  this  cfaaptn; 


ARTICL.1:   8. 

Laws  Repealed;  When  to  Take  EffeoL 

Sec.    120.  Laws   rppoaled. 

121.  Wheo   to   Uke  efr«ct. 

I   120.   La^vii  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  anneiOdi 
portion  specified  in  the  last  column  is  hereby  repealed. 

i    121.  l^'ben   to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OP  LAWS  REPEAIAIX 

Hevifv6  8tatntP9..  Part  1,  chapter  8,  title  8,   section   16L 

Kevlaed  H..atiit('8. .  Part  1.  chapter  10.   title  1,  nectlona  14k 

KcTlsed  Statutes..  Part  2,  chapter  4,   title  2,   uectlon  3, 

UerlsctI  Statutes..  Part  2,  chapter  4.   title  3,   Btctlon  0. 

KcTlHcfl  Slatutis..  Part  3.  chapter  3.   title  1.   Bectlon  10. 

RcTliied  Statutes..  Part  3,  clinptor  7.   title  3.  article  7,  aectlOllB  8> 

Kerlsed  Statutes..  Part  3.  chapter  8.   title  17.  section  27 

Herlvei]  Statutes..  Part  3,  chapter  10,    title  4,   section  4 

Kevlsed  Statutes..  Part  4,  chapter  2,   title  8,  section  16 

T^wa    of  Chapter  Section 

1788 46 37 

1801 90 28 

R.  L.  1813 66 30.    8<x«ond   sentence 

1828 20 9-11    (2(1  Meet.) 
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Lam  at 
1828... 
1830... 
1848... 
1849... 
18.-i7... 
1863... 
1870... 
1S72... 
187.^... 
1873... 
1S74... 
1875... 
1876... 
1877... 
1877... 
1880... 

1881 . . . 
1881 . . . 
18S1 . . . 
1882... 

1883... 

1884... 

IK86... 

1887... 

1892... 

^^^  :''94... 
^^^^ 

^^^B  1807... 
f^^m  1902... 
'^^r         1907..; 


Chaptet  Cection 

21 215  (2d  UmL) 

320 05-67 

197 1 

201 AU 

.536 3 

146 All 

370 AU 

544 :...  AU 

077 AU 

639 AU 

321 AU 

27 AU 

448 29,    788.    060 

410 1.    \\    170,   214. 

460 27 

178 1.    pt.    udtUng    f    3343.    subds.    0-8.    15,    IT. 

21-24    to   L.    1876.   Ch.    448 

30 All 

44r'. 955-957 

6<6 261,    5(K).   718.   buMs.   9-15 

3oi 1,    pt.    amending    L.    1881.    Ch.    676.    |  7181 

KnbdA.   9-16 

372 AU 

14 AU 

21 20 

289 AU 

677 AU,  exoppt  last  sentence  of  {  24 

447 AU 

448 AU 

603 AU 

014 1,   t'xcopt    part   providing  that  public  ofBff* 

Khali  l>e  k»»pt  oixm  on  all  week  day*:  2.  3 

39 1,    «'\''('pt    part    providing    that    pnbllr  o(B«« 

shall   be  kept  open  on   all   week  dayi 

too AU 
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To  and  Including  217  N.  Y.  500 ;    171  App.  Dlv.  1 ;  98  Misc.  WO ; 
168  N.  Y.   Supp.   1. 


Title. 
N.  Y.  86-851. 

Hun,  15-588. 
MlBC    84-98. 
Daly,  10-14a 
1. 
N.  Y.  214-148. 
Ml8C.  85-310. 

N  Y.  58-126;  72-149;  T8-23;  T5- 
528;  77-150,  546;  »4-842 ; 
203-483. 

Hun.  12-144;  13-451;  17-160;  31- 
617. 

MI8C.  16-618. 

N.  Y.  Supp.  20-1106. 

'n.  Y.  88-168. 

Misc.  19-184. 

N.  Y.  Supp.   124-876. 

Abb.  N.  C.  30-50.  n. 
22. 

N.  Y.  08-511. 

Misc.  lf>-50a  ;  42-621. 
23. 

N.  y.  ?*8-611. 

N.  Y.   Supp.   142-244. 

Civ.  Proc.   10-446 ;  22-105. 

N.  Y.  Super.  47-271. 

How.  62-76. 
24. 

N.  Y.  88-611;   188-55. 

N.  Y.  Supp.   100-865. 

App.  Div.  116-809;   167-376. 

Mlsc.  57-a2. 

Civ.  Proc.  19-446. 
26. 

N.  Y.   139-143. 

Aop.  Div.  160-833. 

Misc.   53-544. 

N.  Y.   Supp.   103-713. 
26. 

N.  Y.  JIO-521;   139-143. 

App.  Wy.  144-146.  148;  160- 
572. 

Misc.  46-465;  64-38,  469;  63- 
33^  376 ;    76-500. 

N.    t.     Supp.     104-497  :     106-n; 
llT-306:    127-713;    128-846; 
186-435. 
84. 

N.   Y.  111-862;  116-186. 

Abb.    N.   C.   4-266. 
37. 

N.   Y,    148-227. 

Bun,  1B9-12. 


44-266 ;     54-38  ; 


App.    Div.    99-30.   81. 

N.   Y.   Supp.  90-m. 
39. 

Misc.    66-486. 
46. 

N.  Y.  21-886. 

App.   Div.   117-112. 

N.  Y.  Supp.  102-374. 
62. 

N.  Y.  189-148. 

Hun.   84-188. 

App.  Div.   05-25. 

Misc.      5-3G5 ;     44-266 ; 
63-36.  376;  70-510. 

N.     Y.     Supp.    88-500;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
53. 

App.    Div.   95-25;    144-147. 

Misc.   25-199,   200;   64-;i8. 

N.   Y.   Supp.  88-509;   104-497. 
56. 

N.  Y.  52-409;  65-641;  69-96;  77- 
272;    139-143. 

Hun,   14-252,  588;  18-49. 

App.    Div.    7-347 ;    99-60 ;    104- 
587,  593;  115-348. 

Misc.   29-555;    88-707. 

N.     Y.     Supp.    90-657  ;    93-883 ; 
151-422. 

Civ.    Proc.    5-26;    21-42,    336. 

N.   Y.   Super.  44-581;  45-631. 
60. 

Misc.    68-83. 
66. 

Hon,  15-875. 

App.  Div.  13-605;  70-413. 

Misc.     14-188;     38-99;     68-83; 
88-707. 

N.     Y.     Supp.     75-128;     77-155; 
129-227;    131-549. 

riv.   Proc.  17-86. 

N.  Y.  Super.  66-61. 
68. 

N.    Y.    112-157. 

Hun.  12-110;  61-506. 

App.  Div.  8-611;  20-^20;  93-618; 
95-033;    106-G13;    125-544. 

y.   Y.    Siipn.   1O9-101S. 

Misc.     12-113;     26-600;    68-83; 
71-541. 

Civ.  Proc.  14-288;  16-104. 
lOO. 

Hun,  80-166. 
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loa. 

N.  Y.  44-418:  60-54a 

Hun,  11-565;  18-615:  78-887:  Oa- 

413. 
App.  Dlv.  52-278. 
Ausf.    :tf4-308:   5«-556. 
N.   Y.   Stipp.   66-882. 
Civ.  Proc.   17-8d9. 
103. 

N.  Y.  11-61;  12S-542. 

no. 

Misc.  22-694. 
111. 

N.  Y.  106-520:  111-584:  117- 
623;   15O-50:  201-111. 

Hun.  -13-287;  63-4;  70-464;  84- 
338. 

Dlv.      40-157;      132-464; 
i37-348;   170-330. 

Misc.    27-24  ;    20-250 ;    71-533. 

N.  Y.  Supp.  67-910;  «O-406;  61- 
760 ;  116-839  ;  122-9 ;  130- 
799;    161-237:   166-190. 

St.  Rep'r.  26-733. 

Civ.  Proc.  14-28. 

Abb.   N.  C.   18-220. 

N.  Y.  Ann.  Cas.  7-200,  254. 
118. 

Misc.   83-373. 
126. 

App.    Dlv.    139-366. 

N.    Y.    Supp.    124-60. 
181. 

Civ.  Proc.  4-146. 
132. 

Hun.  46-179. 
134. 

Hun.  64-213. 

N.   Y.   Super.  66-468. 
130. 

Mlsr.  6-251. 

N.   Y.   Super.  66-468. 
149. 

Hun.  20-554. 

App.  Dlv.  62-288;  77-416;  87- 
495. 

Misc.   64-26. 

N.  Y.  Supp.  70-1117:  105-401. 

How.     56-136;     66-381;     68-171; 
59-131. 
160. 

N.  Y.  67-287. 

Hiiu.  7.S-S1. 

App.    Div.   21-5;   62-283. 

N.   Y.   Supp.  47-455;  70-1117. 

N.  Y.  Ann.  Cas.  9-242. 
161. 

App.    Dlv.  21-4. 

N.   Y.  Supp.  47-454. 

Johns.  6-121. 
162. 

App.  Dlv.  21-5. 

N.    Y.    Supp.  47-454. 
168. 

Sandf.  1-686. 
164. 

N.  Y.  81-255. 
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166. 

App.  Dlv.  21-2.  5;  61-170. 
N.  Y.  Supp.  70-403. 
How.  67-109. 
167. 

N.    Y.  84-446;   111-581 
MlBC.   60.511. 
N.  Y.  Supp.  99-153. 
168.  ' 

N    Y    84—445 

A*pp.'  Dlv.  6i-170 ;    166-69. 
Misc.  39-750;   46-202. 
N.    Y.   Supp.   70-403. 
160. 

Misc.  46-202. 
N.  Y.  Supp.  70-408. 
N.  Y.  Ann.  Cas.  10-178. 
161. 
Misc.    72-381. 
Barb.  6-469. 
162. 
App.    Dlv.    18-129;    80-192;  38- 

552. 
Misc.  24-22& 
N.  Y.  Supp.  46-720;  61-806;  58- 

1009. 
Abb.   N.  C.   16-185. 
168. 

App.  Dlv.   18-129. 
164. 

App.   Dlv.   18-129. 
166. 
App.  Dlv.  18-129;  88-568. 
N.  Y.  Supp.  46-72a 
167. 

Hun,  16-428. 
170, 
App.  Dlv.  61-170. 
Misc.  46-209. 
Abb.  N.  C.  16-185. 
171. 
App.   Dlv.  21-2. 
N.  Y.  Supp.  47-454. 
How.  22-91. 
Cow.  6-732. 
172. 
N.  Y.  11-61. 
How.  68-261. 
178. 

Misc.  14-546. 
190. 
N."  Y.  46-358:  47-624;  61-81;  68- 
343:  81-307:  98-576;  108-165; 
110-661;  112-410:  114-500: 
119-408.  662:  121-160;  135- 
248;  138-147:  140-329:  141- 
06:  146-540;  149-187;  150-S32: 
161-178:  152-436;  168-431: 
156-139,  235.  309,  328.  444; 
166-822.  4.'S:  168-600:  169- 
148:  162-266.  816;  181-95. 
am  :  1S7-0.1.  3'>i  :  1M8-1W: 
197-48,  393;  198-195:  199- 
255;  200-304:  204-9,  2.^9: 
207-480;    21S-33&:    216-186. 
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App.    DlT.    80-154:    93-606;    95- 

105;  100-228;  111-289;  12«- 

76;    143-949. 
Misc.  13-407. 
N.    y.    Supp.    80-552;    88-564; 

107-455;  108-548. 
N.    Y.    Ann.    Cas.    5-190;    7-127; 

8-256. 
8abd.  1. 
N.    Y.    34-355;    45-637;    40-533; 

47-40.  507;  60-683;  00-250.  358; 

07-555:     68-376:     73-382:     74- 

61 ;  77-514  ;    78-218  ;  80-402  ; 

81-35.    305;    82-609;    84-272; 

85-628  :   80-162  ;   87-527  :  »0- 

402;     93-162,     6o0 ;     94-248; 

104-200,     641,     G33;     105-58; 

107-579;    109-649;    124-116; 

128-97  ;   130-606  ;   139-54  ; 

141-373;    143-675;    1  t5-r)43  ; 

150-120.    39ri  :    151-557  ;    152- 

526;    153-457;    155-101'     255. 

309,    441  ;     156-648  ;    167-31  ; 

15K-129;     159-148:     10O-814, 

453.   570;    161-120;    102-316; 

163-88;      165-264:      166-286; 

167-338,    500;    168-264.    460; 

169-456:   170-185. 
Hnn.  22-589. 
App.     DlT.     69^189;     135-588; 

169-203. 
Abb.  N.  C.  27-13. 
N.  Y.  Add.  Cas.  4-288. 
Sabd.  2. 
N.  Y.  119^154;  121-63;  125-721; 

128-98;        137-439;        153-449; 

165-100,  617;  150-169,  316.  451; 

160-1.   330;    161-115;    164-114; 

167-500  ;      169-836  ;     180-88  ; 

212-97. 
App.   Div.   99-625;   159-204. 
N.  T.   Supp.   91-158. 
St.   Rep'r.  39-974. 
191. 
N.    Y.    77-432;   98-669;    103-156 

107-645;       117-77;       125-703 

134-322;       140-329;      141-373 

167-367;        158-87;        159-365 

160-339 ;     163-83 ;     169-427 

181-391  ;    182-285  ;    183-273 

184-157:     187-93,    321:     188- 

185;   207-480;    216-136. 
Hun,  80-177. 
App.    Div.    11-524;    14-19;    94- 

613  ;  126-76. 
Misc.  16-868:  41-89. 
N.  Y.  Sapp.  107-455. 
N.  Y.  Ann.  Cas.  8-255. 
Saba.  1. 
N.  Y.  101-18;  124-114:  126-,^41; 

149-186;    157-31;    212-90. 
Hun.  84-580. 

N.  Y.  Ann.  Cas.  7-30.  127;  8-251. 
Svbd.  SB. 
N.     Y.     100-102;     150-222,     278; 

161-51.  171.  551;  152-212;  155- 


617;    157-366;    158-161,   258; 

160-370;      162-315;       164-567: 

180-88  ;      194-319  ;     201-217  ; 

213-499. 
App.    Div.    23-441;    54-155;    92- 

5l3  ;  124-379  ;  137-670  ;  168- 

927. 
Misc.  33-188;  69-311. 
N.     y.     Supp.    66-411;-  67-216; 

122-476;    125-635. 
N.  Y.  Ann.  Cas.  5-189;  7-29,  229; 

8-247. 
Sabd.  8. 
N.    Y.    81-128;    89-357;    92-631; 

100-102;       108-518;       110-62S. 

662;      111-580;      114-145,     209: 

133-650;     154-199.     217;     157- 

106;     159-245;     161-120;     l62- 

316;  169-427. 
App.   Div.  96-350;   16O-270. 
.St.   ItepT.  0-721. 
Civ.  Proc.  :    -400. 
Sabd.  4. 

N.     Y.    150-219;    152-417;    153- 

223;   155-322;    160-39:    101-59. 

90:     162-316:     1«6-U»:     169- 

372;  171-639;  183-378;  218- 

505. 
App.    Div.    77-513;    167-932. 
N.   Y.  Ann.  Cas.  7-231,   n. 
192. 

N.  Y.  174-266. 
194. 
N.    Y.    80-402;    131-137;    133- 

629;   182-285. 
Hun,  22-528. 
App.    Div.    66-319;    90-408;    95- 

5}>;     100-228:     114-104;     134- 

259;   138-296;  149-806;  163- 

164. 
Misc.  84-258. 
N.  Y.  Supp.  72-765:  86-175;  87- 

793;   134-267;   148-489. 
217. 

N.  Y.  79-48;  158-487;  200-202. 
App.    Div.    117-822;   137-793. 
Hiin,  51-505;  70-478;  88-593. 
Misc.   30-345. 
N.    Y.    Supp.    34-891;    122-664; 

124—133 
Abb.  N.  c!  29-261:  31-466,  n. 
N.   Y.   Ann.   Cas.  6-358. 
220. 

N.   Y.   126-405;   197-437. 
App.   Div.  97-568;  160-782. 
Misc.   52-14. 
N.    Y.    Snpp.  »0-499. 
N.   Y.  Ann.  Cas.  7-229. 
229. 

App.  Div.  60-477. 
Misc.  23-16. 
231. 

App.   Div.   52-635;   84-a32;   112- 
901:     119-014:     126-164.     926: 

131-927:     132-944;     137-930; 
143-918;    148-900;    161-949; 

156-924  :     163-937  ;    166-963  ; 
167-955  ;     168-9601^  169-690. 
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982. 

N.  Y.  14T-78:  149-193;  151-210. 

App.  Div.  57-546;  117-156;  122- 
149. 

Misc.  23-16. 

N.   Y.    Supp.    102-874;   106-747. 
234. 

N.   Y.  Supp.   181-788. 

App.    Div.    147-88. 
235. 

N.  Y.  66-150;  78-82;  74-448;  84- 
1;  149-194. 

Misc.  01-531. 
239, 


App.  Div.  99-30. 
N.    Y. 


Supp.   90-7U. 
841* 

N.*  Y.  121-679. 
Hun,  46-408. 
App.    DlY.   3-107:   68-664. 
msc.  6-577;  66-118. 
N.    Y.    Supp.    74-241;    119-825. 
Civ.  Proc.  19-91;  21-16. 
268. 

N.    Y.    187-486:    214-145. 
App.  DlY.  106-288;  168-648. 
mTsc.    16-499;    36-59;    74-558. 
App.  Div.   164-147. 
Snbd.  6. 

N.   Y.   Supp.   72-623;   133-9. 
264. 
N.  Y.  186-82;  192-47;  204-499. 
Anp.  Div.  46-158 ;  79-284  ;  105- 
%3;  116-625;  119-756;  124- 
82;    143-873;    167-18;    163- 
261;  169-441. 
Misc.     62-59;     04-575;     65-148: 
66-445;  68-619,  639;  73-500, 
502;  77-548. 
N.    Y.    Supp.    61-149;    93-1016; 
104-527;   108-364;  119-1089; 
121-96:     124-818;     126-490; 
126-208;     131-22,     62:     187- 
281;   148-479;   164-1008. 
266. 

N.   Y.   192-415;  214-148. 
App.    Div.    134-570. 
MliO.  64-519. 
266. 

Misc.  60-240. 
267. 

N.   Y.   167-421. 
268. 

App.    Div.    134-570;    138-173. 
269. 

App.     Div.     106-235;     126-520; 

168-645. 
N.  Y.  Supp.  110-405;  124-818; 

143-1086. 
Misc.    67-65. 
271. 

App.   Dlv.   64-489. 
272. 

Misc.    66-118. 
278. 

App.  Dlv.  46-577. 
274. 

App.    Dlv.    128-751. 
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Misc.   23-627;  74-123,  126. 
N.    Y.    Supp.    07-516;  118-23}; 
181-221. 
276. 

Div.  61-251;  112-874. 
Supp.  70-^1. 
276. 

N.    Y.   214-148. 
279. 

Misc.  63-36,  876;  70-610. 
280. 

N.   Y.   Bopp.   87-786. 
281. 
Misc.     62-59;     66-476;    67-64; 

74-558. 
N.  Y.  Supp.  116-1071;  124-818; 
188-9. 
284* 

N.    Y.   Supp.   87-788. 


N.  Y.   Bupp. 
-^  -18^ 


98-88. 


MiBC.  88-184. 
291. 

N.  Y.  Supp.  87-962. 
808. 

MlBC.   66-571. 
309. 

Misc.  66-671. 
816. 
N.  Y.  87-197:  207-297. 
App.      DlT.      69-254;     103-406; 

126-813;    164-148;    167-424; 

161-846;   166-84. 
Misc.     11-687;     12-653:    13-488; 

16-442;     16-340;     19-101,    585; 

26-227  ;  38-737  ;  66-«lO,  d2S; 

89-126. 
N.  Y.  Supp.  68-390;  74-620;  8»- 

288;  91-765;    101-295;  105- 

916;    122-211,  214;   147-116; 

162-882. 
Civ.  Proc.  6-197. 
Abb.  N.  C.  19-189;  20-293;  aS- 

344 
N.   Y*  Ann.  Cas.  4-201. 
Bvbd.  1. 

App.   Div.  127-365, 

Misc.  2-100:  4-598;   18-379;  19- 

101;    28-113;    34-122. 
N.  Y.  Supp.  104-510;  113-628. 
St.    Rep'r.    16-406;    17-856;  49- 

703. 
Civ.  Proc.  8-62. 
Abb.  N.  C.  26-404:  88-428. 
How.  Pr.  N.  S.  2-21. 
Bvbtl.  2. 

N.   Y.   162-584. 

Misc.  29-285:  62-468. 

N.    Y.    Supp.    60-469;    102-497; 

140-429. 
816. 

N.   Y.   267-297. 

App.  Dlv.  66-254 ;  164-142,  148, 

ir)4;    161-846;   166-34. 
Misc.     16-340:     19-595:    28-llS: 

36-S65  :     64-123 :    89-126. 
N.     Y.     Supp.     44-314:    74-620, 

027;  138-983;  147-116;  IB*- 
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St.  Rep'r.  17-864, 

Abb.   N.   C.   10-189;   20-24:i. 

N.  Y.  Anu.  Cas.  4-200. 
S«biL  1. 

App.    Dlv.    127-340, 

Misc.  18-196;  52-463. 

St.    RepT.    18-920;    46-570;    4I>- 
758. 

Civ.  Proc.  8-654. 
817. 

Misc.  10-340:  28-113;  40-241. 

N.  Y.  Supp.  82-388. 
318* 

Misc.   28-113. 

N.   Y.   Supp.  97-1008. 
31ft 

Huu,  34-241. 

App.   Dlv.  38-31. 

Misc.  80-402. 

N.    Y.    Supp.    ©7-1008;    150-878. 
810«. 

App.   Dlv.    157-424:    105-:{3. 

N.   Y.   Supp.    142-267;    143-729; 
160-4;    156-878. 
321. 

Misc.   12-64. 

N.  Y.  Super.  53-178. 
822. 

Misc.    45-574. 
828. 

Hun,  81-563. 

Misc.    16-552;   80-207;   52-521; 
6O-360. 

N.   Y.    Supp.   97-1008:    102-5G1; 
118-633 :   188-1088. 
884. 

Misc.   45-574. 

N.  Y.  Supp.  106-1032. 
825. 

N.  Y.  Ann.  Cas.  4.^. 
327. 

App.  DiT.  76-228. 
830. 

Misc.  27-494. 
881. 

N.   Y.  133-219. 

App.   Dlv.  7-538. 
335. 

X.  Y.  87-409. 

App.   Dlv.   154-182. 

Hun,  31-215. 

8sa 

Misc.  22-240. 
338. 
N.  Y.  172-519. 
Hud,  23-647. 
App.  Dlv.  16-186  ;  184-84  ;  157- 

Mlsc.  *29-288;  30-315, 
Snbd.  1. 

App.   Dlv.  75-279. 

N.  Y.  Supp.  78-168. 
Subd.  4. 

Misc.   48-60a 

N.  Y.  Supp.  95-556. 


339. 

N.   Y.  174-286. 
App.  Dlv.  164-132. 
N.   Y.  Supp.  00-467;  101-295. 
B40. 

N.     Y.     14S-416;    157-301;    175- 

139:  176-1. 
Huu,  24-550;  65-489. 
App.   Dlv.   30-28:   57-G;   60-460; 

JSO-;W.S;       121-920:       125-753; 

127-425  ;  186-131 ;  159-302. 
Misc.     44-83;    04-120;     <{5-307 ; 

73-444. 
N.     Y.     Supp.    18-342;    81-452; 

111-645;   120-431.   618;   188- 

482;    147-545. 
St.  RepT.  45-368. 
Snbd.  1. 

X.  Y.  122-89. 

Hiin,  28-486;  30-230:  46-76;  56- 

280;  "04-5r>0:  69-5.->2. 
App.    Dlv.   20-4. 
St.    RepT.    28-446;    30-221;    46- 

514: 
Civ.  Proc.  18-170. 
Snbd.  2. 

Misc.  33-089. 
Snbd.  3. 

N.    Y.   80-G12:   111-544. 
Hun.  38-G33:  41-596;  76-544. 
ApF).     Dlv.     10-618:    'I4-<M}4;    6«- 

443;    81-386;    127-425;    141- 

39;     155-!>x2:     150-59 ;     102- 

287:    1«0-4(J5. 
Misc.   5-96 ;   08-424. 
N.     Y.     Supp.     <81-112:     7.3-411; 

119-847:     125-44.    758;    1.39- 

451  ;    147-5 S6  :    I5.'i-1G7. 
St.    RepT.    17-444. 
Snbd.  4. 

X.   Y.   51-378:  57-280. 
Iltm,  37-308:  83-286. 
App..   Dlv.  8-400:  10-499:  83-115 
X.   Y.   Supp.  31-042;  44-903. 
341. 

Hun.  34-002. 

App.  Dlv.  20-167  ;  80-633  ;  121- 

920;  125-753;  127-426;  159- 

302  ;    102-754. 
Misc.   10-5:  25-191;  28-578;  31- 

453;   41-170. 
N.     Y.     Supp.     54-195;     04-483; 

111-645;  144-402. 
Civ.   Proc.  0-348. 
342. 

X.   Y.   137-517. 

App.   Dlv.   10-348;  95-25;  157- 

491.   492. 
N.  Y.   Supp.  88-509  ;  142-589. 
344. 

Misc.   12-406. 
347. 

App.    Dlv.   80-63.-3;    162-754. 
.Misc.    25-189;    33-589. 
N.   Y.    Supp.   146-965. 
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848* 

N.    Y.    1T6-1. 

Hun.  24-548;  40-66;  64-552;  87- 
537. 

App.  Diy.  16-618;  30-176;  48- 
351. 

Misc.  23-230;   73-76,   444. 

N.  Y.  Supp.  44-1057:  51-889:  55- 
692;  60^178;  120-431;  188- 
482. 

St.   Rep'r.   11-79;   15-539. 
849. 

App.   DiT.  29-439. 

Abb.  N.  C.  7-143. 
352. 

N.  Y.   Supp.  96-381. 

Civ.  Proc.  19-372. 
853. 

App.  Dlv.  17-598. 
854. 

App.    DiT.   88-166. 

N.  Y.   Supp.  82-514. 

N.  Y.  Super.  45-62. 
355. 

App.  Div.  57-543. 

N.   Y.  Supp.  67-1035. 


N.    Y.    76-108;    86-575;   178-223. 
App.    Div.   43-222:    82-575;    114- 

62;  156-682,   687. 
N.  Y.  Supp.  60-17:  81-579;  115- 

1071;  140-643.   787. 
Snbd.  1. 
Hun,  37-548. 
App.  Div.  155-682. 
N.  Y.    Supp.    133-482. 
Civ.  Proc.  14-425. 
Abb.   N.  C.  16-408. 
N.   Y.   204-485. 
864. 

N.  Y.  Supp.  140-787. 
365. 

N.   Y.   86-64:  134-141. 

Hun.  27-264;  42-376. 

App.     Div.     4-318:     12-109;     38- 

170;     93-105:     119-68;     141- 
861;   155-439. 
Misc.   13-537;  67-449;  70-332. 
N.     Y.     Supp.     5«-7(>4  ;    S7-.'iC»:i ; 

109-929;    119-713:    126-781; 

149-289. 
866. 

Misc.   15-438;  24-197;  70-332. 
867. 

N.   Y.  86-64. 
868. 

N.    Y.    86-64;    138-26;    167-579: 

162-220. 
Hun»  27-164;  42-376;  66-328;  85- 

569. 
App:    Div.     12-115:    17-25.":    2.3- 

12:  38-170;  39-105;  41-10;  43- 

223;    57-187;    11O-006:    127- 

272;  137-836:  140-296. 
Ml8c.    22-470;   50-435;    61-487: 

64-588. 


^'^4^2. 


^7i 


N.  Y.  Supp.  49^69;  50-791;  68- 

270  ;         100-547 ;        122-581 ; 

132-1092. 
369. 
N.    Y.    71-250;   86-581;   137-581; 

162-219;    187-105. 
Hun,    61*227;    63-50;    66-328l 
*-p.   Dlv.   1-254:   12-113;  21-14: 

^^2-352;     57-l«i;     0^-379;-  M- 

490;    90-459;    UH-'^o,    lyti;    94- 

194;    115-U4:    12-i-.so.{ ;    lUT- 

272  ;  188-587  ;  148-898 ;  20T- 

492. 
Misc.    13-537;    19-290;   53-135: 

55-140;  61-487. 
N.   Y.  Supp.  47-280:  6S-269:  70- 

737;  81-111  ;8«-896;  87-1011: 

107-835;    111-569;    113-954; 

125-502;  128-529. 
870. 

N.  Y.  54-377.  631;  61 -.52:  71-SS>: 

74-240:  94-235;  101-6I59:  11«- 

87-    189-442;    187-105;    216- 

872. 
Hun.  7-622;  57-482;  70-461:  86- 

609. 
p.  Dlv.  1-415:  21-141:  38-133: 

i2-352:     4.3-222:     62-384:    <W- 

187;     90-463.     ,'>98 ;     95-176: 

122-863;    1.32-123;    188-587; 

148-598;  156-298. 
Misc.  fto-149  :   61-487. 
N.  Y.  Supp.  47-281:  66-617:  70- 

740;    87-563;    101-952:    107- 

885  ;  118-954  ;  116-582 ;  128- 

629;    182-523. 
St.    Rep'r.   32-814;  33-6;  58-71& 
N.   Y.   Super.  49-171. 
N.  Y.  Ann.  Cas,  9-344. 
Snbd.  1. 

N.     Y.    108-637;    18S-188:    143- 

527. 
Abb.   N.   C.   25-291. 
Snbd.  2. 

N.   Y.  84-215;  108-637. 
App.    Dlv.  80-490. 
Snbd.  8. 

N.    Y.   82-30S:   140-349:   14.3-r»2: 
App.    Div.    90-471;    169-128. 
St.  Rep'r.  47-360. 
Abb.  N.  C.  23-291. 
371. 
N.   Y.   72-94:   116-84;  907-24S. 

492. 
Hun.  80-288. 

TO.     Div.     12-115:     41-10:    4^- 

352;     70-397:     90-463:    93-26; 

113-669;    127-272;    139-653: 

142-791  :    148-163. 
Misc.    60-438;    58-135;   61-487; 

70-332. 
N.   Y.   Sunn.   60-791:  69-70:  »6. 

896:   100-547:   113-954;  132- 

523.    1092;    157-105. 
372. 

X.    Y.    74-240:    116-37:    144-657. 
Hun,  8-268;  70-461;  80-288. 
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App.     DIv.    12-109.    115:    41-10; 

42-352;  43-222;  64-42;  70-397; 

80-403  ;       98-26  ;        122-866  ; 

139-653;    148-163;    156-684; 

166-744. 
MlBC.      60-438;      61-487;      70- 

332. 
N.    Y.   Supp.   29-321:   58-65;   59- 

70;     60-12:     86-896;     87-563; 

100-547 :     113-954  ;    132-523, 

1092;    160-215. 
SL  Rep'r.  4-894:  14-134;  86-191: 

62-379;  63-713. 
Civ.  Proc.  29-259. 
N.  Y.  Super.  66-504. 
Bvbd.  1. 
N.  Y.  74-215;  161-642. 
Misc.  8-597. 
St.  Rep'p.  17-257. 
878. 
N.   Y.  94-309;   115-570. 
Hun.  42-225,  376. 
App.     Div.     4-315:     35-135:     89- 

105;  80-493;   142-498;  166- 

684. 
Misc.  22-470:  28-530. 
876. 
N.    Y.    96-617;    186-359;    215- 

16. 
Hun,  22-228:  25-237;  26-173. 
App.  Div.  68-188 ;  98-195  ;  116- 

691 ;    124-2t)K.   645  ;    126-210  ; 

180-220;   138-587. 
Misc.    11-385:   47-459;    49-438; 

63-138;   57-186. 
N.  Y.  Supp.  74-234  ;  87-563  ;  96. 

962;    100-647     ^"' 


102- 
114- 


101-387; 

454;    108-852;    109-83 ; 

536. 
N.  Y.  Ann.  Cas.  6-159. 
876. 
N.    Y.    1O7-104;    121-626;    125- 

680:  144-496. 
Hun.  51-423:  70-43. 
App.   DIv.   17-r)97:  28-92:  39-93: 

M-112,  116;  60-116;  89-608: 

107-188;    117-287;    148-149; 

160-463;    168-42. 
Misc.   89-484;    45-484;   64-304; 

69-487;    89-627. 
N.  Y.  Supn.  4.%-.m':  50-020:  ««- 

1002;     80-219:    86-610:     94- 

775  :         104-374  :         128-502 ; 

127-623;    148-525;    162-450. 
St.  Rep'r.  6-521. 
Civ.  Proc.  14-297. 
877. 
N.  T.   115-658. 
MlBC  68-489. 
Civ.  Proc.  14-297. 
878. 

N.  Y.  8l«-KHn 

Hun.   26-178:   45-1  s 

App.  DIv.  60-416:  117-2S7. 

N.  Y.   Stipp.  69-1002. 

Civ.   Proc.  14-297. 


198-423;    197-44;    218- 


378. 

N.    Y. 

425. 

Hun,  60-344:  81-262. 
App.  Div.   1-414;  8-96;  68-196; 

114-64  ;  119-57. 
Misc.  12-588:  14-479:  48-344. 
N.  Y.   Supp.  80-792:  84-439;  74- 

212;     94-20;     101-387;     103- 

963. 
St.    Rep'r.   69-516. 
880. 
N.    Y.   116-351;   134-141;   142- 

534;   183-408;  212-207. 
Hun,  46-30;  64-396;  85-48:  91- 

552. 
App.    Div.    66-593:    93-490:    94- 

2;):  08-380:   ig«-17;   111-18: 

123-244  ;    132-453  ;    142-791  ; 

164-136:     l«2-.3r)l;     170-201. 
Misc.  7-446;  9-234;  89-710;  90- 
612. 
N.    Y.    Supp.    87-842,    951  ;    107- 

1047;   158-1097. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
881 
N."  Y.  127-63;  128-296;  172-519: 

174-205. 
Hun,   78-307. 
App.     DIv.     14-122:    30-474:    41- 

139;    82-576;    100-473;    113- 

310;   128-244:   166-812. 
Misc.  4a-r,05:  49-470:  57-449. 
N.    Y.    Supp.    98-710.    853:    107- 

1041;   144-476;    147-825. 
Civ.    Proc.   19-177. 
Abb.  N.  C.  29-149. 
382. 

N.  Y.   107-111:  115-85;  134-141; 

14O-l.->0  :    152-520  ;    183-397  ; 

194-440:   200-186. 
Hun.  42-329:  44-397:  50-58:  60- 

219:   73-430:   85-48. 
App.    Div.    17-184:    48-.S96:    56- 

r^9iR:  59-1  r>0:  02-Rn:   74-7:  .«3- 

170;    88-490;    100-473 :    106- 

17;    119-261,    760;    125-418; 

i32-4r, :i :    i  ris-:? .-  4  :    1 43- 1 4 o  : 

161-855:      102-27. 
166-815;    108-523; 


158-720 
357.    936: 
170-201. 
Misc.    0-.37: 


997 


9-71S:  11-384:  15- 
>."»8:  17-189:  21-r>78:  23-fi07: 
27-180:  30-281:  31-975:  39- 
484;  40-67,  605:  41-35;  48- 
71  ;  03-540  :   72-236. 

N.  Y.  Snnp.  2-214:  .'lO-28'^-  ?''>- 
920:  56-426:  58-196:  69-170: 
*«-.')92:  70-S54:  80-2"">-  **•?- 
523  :  87-842,  931  ;  94-775 : 
1 07-r.84 :  1 09-787 ;  1 1 0-on4 ; 
117-177:  126-848:  147-825: 
149-6«4. 

St.  Rep'r.  9-718:  17-189:  23-Rft7: 
28-189:  30-281:  31-975:  50- 
616.  ^  T 
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Civ.  Proc.  18-356. 
Abb.  N.  C.  20-428;  22-461,  482. 
Daly.  10-313. 
Dem.  5-333. 
Bvbd.  1. 

N.    Y.    45-306;    47-519;    64-416 

78-559;  8»-334:  92-40;  »6-284 

113-246;       116-354;      118-150 

110-220;      122-266;      128-298 

141-216;  152-529. 
Hun,   2-94;   11-148;  20-457;  31- 

329;   30-356;   60-63;   63-614. 
App.  DIv,  4-463;  7-464;  30-214. 
Misc.    0-234;    03-541. 
N.    T.    Supp.    168-1097:    166-14. 
St.    Ucp'r.    17-390;    10-702;    31- 

481:   34-443:   87-579. 
Civ,  Proc.  18-274;  10-159. 
Abb.  N.  C.  28-479 ;  200-259. 
Snbd,  2, 

N.  Y.  48-527;  148-7. 
Hun,  31-620;  00-219. 
App.      Dlv.      112-37;     117-797; 

138-.351.  356;   141-908;  160- 

580. 
Misc.     0-234;     30-482;     67-360; 

80-710. 
N.  Y.   Supp.  80-222;   102-1062; 

146-754. 
St.  Uep'r.  38-852. 
Subd.  3. 
N.    Y.    62-644;   67-351;   100-31.1: 

1 1 2-,%0 ;      1 18-150 ;      123-554 : 

148-7. 
Hun.  28-254;  34-610;  37-277;  48- 

173;   50-13. 
App.    Dfv.     6-585;    62-60;    96- 

321  ;  138-351.  866  ;  148-578. 
Misc.   7-2;   63-541;   70-1.S6. 
N.  Y.   Supp.  80-258;   128-190. 
Civ.   Proc.  23-283. 
N.   Y.   Super.   63-847. 
Sabd.  4. 

App.  Div.   110-147. 
Misc.   34-661. 
Snbd.  6. 
N.    Y.    78-559;    87-160;    107-7*2. 

308;     10K-13t>;     116-351:     lis- 

151;    142-537;    147-414;   108- 

269;    203-848;    216-208. 
Hun.    33-r>34:    36-104,    252:    41- 

600:    63-138;    68-379;    70-513: 

83-540. 
Apn.   Plv.   K-.^So:  40-19:  66-.'»90- 

60-1  .'JS:    74-7:   80-406:   SO-103; 

03-331.     .T35:     06-322;     116- 

714;  13O-900;   112-376;   144- 

811:  148-578;  166-255;  168- 

3«9;     162-26:     164-6.''i2;     160- 

406. 
MI'sr.  O-IO.^)  :  23-424  :  40-59  :  66- 

372;  70-350. 
N.    Y.   Supp.   81-130:   83-1'.   r*??: 

N.%-7TS :     i23-."i39:     i*2«>-cn'>- 

132-560;    136-588;    130-778; 

141-409;     146-lOlJt;     lBO-«56. 


St.    Rep'r.    17-196;    10-460;  «-     I 

165:    36-594:    44-155;    iU»312;      ' 

68-619;     156-310. 
Abb.  N.  C.  17-420. 
Sabd.  7. 
N.   Y.   112-624. 
Hun.  42-629:  47-52;  66-276:  57- 

567;  65-362. 
App.    Div.    28-93;   62-60;   IW- 

132;  160-468. 
Misc.    22-491;    27-211;    80-625: 

80-627;   00-612. 
N.     Y.     Supp.     8-229;    2T-438: 

162-456. 
St.  Rep'r.  38-344:  47-780. 
Civ.   Proc.   7-241;   18-357.  i 

383. 

N.    Y.    183-397;   106-254;  200- 

186;  212-207. 
Hun,   34-510;   40-368:  58-329 
App.   Dlv.   65-554  ;   04-25 :  123- 

891 ;  130-451 ;  142-792 :  140- 

569;  168-825. 
N.    Y.    Supp.    87-951;   105.325: 

138-894; 
St.  Rep'r.  34-519. 
Connolv,   2-322. 
N.  Y.  Ann.  Gas.  6-161. 
Sabd.  1. 

Misc.  7-630. 
Sabd.  3. 
N.    Y.    70-404;   80-610;   166-S57: 

168-246. 
App.    LMv.    40-19;   71-472;  11»- 

37;   120-516. 
Misc.  16-401;  34-e2G. 
N.  Y.  Supp.  76-754. 
Snbd.  4. 

N.   Y.   106-507. 
App.  Dlv.  158-825. 
Hun.   47-28. 

N.   Y.   Supp.  131-314;  143-922. 
Sabd.  6. 

N.    Y.    02-584:    03-,'>22:   109-311: 

112-560:  128-227:  186-37. 
II un.  52-384:  64-71;  91-oSl 
App.    Div.    16-328:    24-418;  SK5- 

357;   110-588;  132-346;  12M- 

384;    130-184.   450. 
Misc. '7-2:    70-186. 
N.   Y.   Supp.   110-9S. 
St.  Rpp'r.  31-473. 
Civ.  Proc.  14-249. 
N.  Y.  Ann.  Cas.  4-186. 
384. 

N.   Y.   167-70. 

Hun,  24-82. 

App.    Dlv.   66-578;   60-319:  <»- 

56;    167-137.   139. 
Misc.    41-485. 
N.  Y.  Supp.  67-428:  69-245:  TO- 

857. 
'^onnnly,  2-619. 
Snbd.  1. 
N.   Y.   86-383;   109-315. 
App.  Div.  69.aO!2. 
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Misc.  23-290. 

St.  Uepr.  ai-47Z 

Civ.  Proc.  25-307. 
38S. 

Hnn.   49-368.  j 

App.    Div.   40-363;   75-83;    14C- 
500;   158-162. 

MLsc.    27-23. 

N.  Y.  Supp.  57-010;  61-516;  77- 
1078. 

riv.  Proc.  29-67. 
8«bd.   1. 

N.  Y.  43-514. 

Misc.  27-24,  684;  02-630. 

Siipp.    115-728. 

St.  Rep'r.  33-578. 

rir.  Proc.   15-260:  29-67. 

3se. 

N.   Y.    140-150;   188-408. 

Hi'n.  87-36. 

Add.  Div.  5-588;  29-206:  49-104: 

1(8-485;       70-127;       147-217; 

101-363. 
Misc.  22-431;   24-729;   07-425. 
N.  Y.  Supp.  58-707:  O4I-860:  03- 

55:   f8.»-l(»r»U;    75-72:   K8-!»lM»  ; 

110-1045  ;  128-110  ;  131-1041. 
Civ.   Proc.   7-282. 
Dem.  2-630. 


N.  Y.  125-200;  128-132:  133- 
517;  134-142:  142-1;  162-58.'.; 
172-.'>10:  IHS-.-lO-.  4US:  190- 
59;  194-76;  20O-260;  215-15. 

Hun.  63-41,  342:  73-J32:  75-3.bU 
83-550. 

App.  Div.  1-125;  n-76;  43-10; 
74-7;  82-576;  93-1  OS,  335; 
1(K;-884  :  1 17-2S0  :  1 19-147. 
.'>08;  130-221;  138-80;  15."?- 
4.'?7:  15«-2r,l  ;  1.%8-70S:  104- 
238;  loe-316,  537;  107-307; 
108-490,    523. 

Misc.  17-427:  24-150;  25-281 
569  ;  39-384  ;  41-35,  478  ;  40- 
.rJO;  5O-:^30:  57-44f»  :  «3-.*i4o. 
04-650  ;  08-176  ;  7.3-302  ;  80- 
277. 

N.  y.  Supp.  5a-7J00:  5»-.'>21;  70- 
854;  79-846:  85-1004;  80- 
^om  :  lo:j-ni7  :  i04-i.->i ;  i<>i>- 
02n:  114-.H.-6:  117-177:  11«- 
1005 ;  122-620 :  128-620 : 
129-892;  131-89:  187-54 
141-61,   400;   148-6.14,  664. 

St.  Rep'r.  10-46. 

Civ.  Proc.  21-102. 

Abb.   N.   C.  20-42S;  31-418. 
889. 

N.   Y.   12.'S-?«?1 

App.  Div.  142-702;   164-136. 

Misc.   31-544. 
890. 

N.  Y.   94-217. 

Hnn.  05-20  .     ^    ^ 

App.  Dtv.  17-518:  50-97:  1o2- 
16:   109-528;    143-148;    154- 

isf. 


Misc.   0-86;   33-063;    93-226. 
N.    V.   Sujjp.  45-707:   On-2uO;  93- 

1012;    93-711;    90-338;    139- 

120. 
St.   Itop'r.  3-576. 

N.    Y.    208-404;   217-245.    258. 
Apj).      Div.      102-16;      112-290; 

148-143  ;   145-257.   258  ;    150- 

59 
Misc.   41-522  ;   93-226. 
N.     V.     Supp.    85-32;    92-1003; 

127-411;   130-27;   138-070. 

App.    Div.    142-792. 
Hun.  8-455. 
N.    Y.    Supp.    9»-711. 
Week.   Dig.    12-233. 
:i02. 
N.  Y.  01-407  ;  183-408. 
Hun.    <M-56;   79-24;   89-113. 
App.    Div.   9-340:  21-522. 
N.  Y.  Supp.  18-571;  34-1083. 
hans.  0-20G. 
:)04. 

N.  Y.  99-185:  159-118;   102-101; 

14M-224. 
App.  Div.  18-603 ;  33-372 ;  188- 

77;   140-205. 
Mi.s<\   :iS-CUO  :   55-500. 
N.    Y.    Supp.    78-80 ;    148-448. 
:«»5. 
N.    Y.    54-417;    78-180;    80-75; 

91-703;       98-217;       107-34(5; 

118-243;   172-407. 
Hnn.  10-9;  12-380;  14-.557 ;  28- 

;inr.:  ;io-!)4:  :{7-.->()-.:  oi-.s7:  aki- 

147-   im-4*J-l;    71-M2-1 
App.  Wv.  4-254  ;  14-267  ;  42-361. 

i;J«>:     .V.fi-r,M:     .■»s-4'.«J:     urt-tv^: 

98-493 ;       11-472;       1 00-396, 

485;     151-381;     152-78.     81; 

100-819. 
.Ml«r.  7-200:  19-217:  22-4.S3:  2S- 

57a  :  2«»-108  ;  33-375  :  53-403  : 

55-600. 
N.    Y.   Siipp.   59-140.  S.-.3:  04-8<',l: 

07-466:    09-518:    8«-1052:    90- 

700;     92-129:     04-'n5:     105- 

906;  107-584;  180-737;  144- 

476. 
N.  Y.  Super.  4-S9{). 
rtoo. 
N.   Y.   81-143;   02-2.^9;    107-72 : 

180-37;      100-202;      214-110; 

215-10. 
Hun,    lO-lon:  90-.^»r.2:  91-r».-,2 
App.     Div.     f)-:U6:     24-41S;     98- 

KM):    llJ>-.-s8;    ia.'t-'.'«»»<  :    T«0- 

220:    i:?i-isi:    if^7-70:    l.to- 

450  ;  153-286  ;  155-437,  442. 
Mlsr.     11-.^8I:     40-67 ;     57-1S0; 

62-599:   79-350. 
N.   Y     Simp.   32-148:   30-2r>..H:   4«- 

3S:t:  48-410:  81-240;  8O-10nn; 

191-387;     114-350:     119-98; 

124-060  ;  137-54  ;  130-778. 
^  Civ.  Proc.  0-86.    dbyGoOgk 


r 
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Abb.   N.   C.  22-482. 

N.    i'.  Anu.  Cas.  ft-161. 
Sabd.  1. 

iluu,  28-211. 
Subu.  2. 

Him.    4H-90. 

App.    Div.    164-238. 
SubO.  3. 

N.    \.   153-321, 

Hun,   10-175. 

Mii$c.   1(1-304. 

N.    Y.   Supp.   149-654. 

St.   Uep'r.  &-763. 
8b7. 

N.   Y.   132-877. 

Hun,   N5-48. 

App.    Dlv.    164-238. 

MlBC.    17-427;   6H-589.   593. 

fcsupp.  26-7-69;   140-654. 


[Tbc. 
N.   Y 
888. 

N.  Y. 


^^ift. 


2O8-480. 
l>iv.  6-270:  11-479:  15-104, 

il-412;  31-581:  60-416;   115- 

96;  181-125;   154-931. 
Misc.   45-339;   64-391;   70-500. 
N.   Y.   Supp.  44-271:  47-569:  52- 

221  ;    69-1002  ;    90-340  ;    118- 

523. 
Civ.   Proc.  19-157. 
399 

N.*  Y.  122-263;  141-409;  149-84 

156-237  ;    1H7-491  ;    194-15. 
Hun,  50-318;  64-397,  498;  76-25 

77-25:  81-209.  212. 
App.  Dlv.  6-270;  31-580;  34-188 

73-428;  76-448;  90-47;  121- 

196. 
Misc.     6-252;     10-126;    18-215; 

64—392. 
N.  Y.  Supp.  28-239:  30-714,  940; 

52-222  ;  77-71 ;   115-260. 
Civ.    Proc.   19-157. 
Abb.   N.  C.  31-297.   n. 
N.  Y.  Ann.  Cas.  5-338;  8-360. 
400. 
App.  Dlv.  6-270;  121-196;  142- 

793. 
401. 

N.     Y.     102-400:    144-512;     148- 

306:   172-497;  178-223;  183- 

408;    200-81:   217-272. 
Hiin.   71-oiK*.:   75-311:   7S-307. 
App.    Dlv.    19-435:    21-410:    36- 

474:     58-494:     67-428:     90-45: 

94-195:       1O4-20:       105-24ft: 

112-290;     124-206;     146-68; 

154-139 
Ml  so.   0-37:   17-136:   26-460:   33- 

376;   91-160. 
N.   V.   SupD.   44-247:  47-569:  55- 

449;     69-518:     85-592;     87- 

1011;    93-998:    98-423:    108- 

704:    130-.397;    139-129. 
riv.    Ppoo.    25-307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  188-408. 
Hun.  48-97. 

1000 


App.   Div.  9-346;  08-381;  U»- 

451. 
N.  Y.  Supp.  114-763;  124-66a 
»St.   Kepr.    10-339. 
^     N.  Y.  Super.  4fc»-383. 
i  U03. 

N.     Y.     1O7-I04;    14O-409;    141- 

409  ;  149-65  ;  188-408. 
Hun.  24-130;  71-327. 
App.  Div.    199-402;   170-199. 
Misc.    11-229;   ;i-*-«62 ;  55-192. 
N.  Y.   Supp.   70-592;  156-14. 
Deui.   2-29;  3-301. 
405. 

N.    Y.    119-344;    176-403:   20». 

82;   214-13,    109;    215-537. 
Hun,  53-1 W:  6u-4;  M-:ai. 
App.   Div.  3l-.->81;  36-82:  62-56: 

84-442;    90-47;    106-90;    111- 

767;    156-790.    794;    150-318; 

163-50. 
Misc.    24-457;   51-464;   56-668; 

63-264;    86-535;    88-307. 
N.   Y.   Supp.  5:i-710:  55-515;  7«>- 
97-843 :     100- 


App. 
Misc. 
N.  Y. 


856;     ^-319 

424;  1O7-809;  116-615;  123- 

113  ;  137-964  ;  142-401 ;  146- 

432;   147-475:   148-509;  150- 

683. 
Civ.   Proc.   19-391. 
N.   Y.  Ann.  Cas.  2-37. 
406. 
N."    Y.    122-222;    149-68;   21T- 

245. 
Hun,  47-539;  49-439;  63-122;  64- 

.397:    65-74;     71-596.  698;  74- 

433;  81-209. 

Div.    131-306. 
11-231. 

Supp.  58-107;  115-289. 
Connoly,  2-285. 
407. 

N.    Y.   67-351. 
Cow.  6-238. 
408. 

N.  Y.  01-308. 
Hun.  82-104. 
400. 

Law   Bull.  8-14. 
410. 

N.    Y.    75-579:    82-400;    80-456; 

02-584:  104-192:  113-243:  HS- 

86:   120-251:   125-525;  127-64: 

128-871;  133-»5;  140-156;  141- 

216. 
Hun.  46-.597:  50-59:  51-402:  «>- 

219:  62-185:  61-407:  83-165. 
Apn.  Dlv.  7-464:  34-179:  32-630: 

42-3fil:    43-302:   74-7*  M-317; 

06-321;     143-186;     151-568; 

156-251;     161-854;     166-315; 

167-398 
Ml.««c.     7-4*46:    16-317;    47-509; 

58-W);   80-711. 
N.  Y.  Snnp.  51-775:  52-807:  «T- 

878;   06-966;    117-177;  IIW- 

371  ;  141-409;  147-116;  140- 
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St.  Rep'r.  81-52;  38-850;  41-217; 

4«-786;  60-617. 
Abb.  N.  C.   16-452;  22-484;  27- 

89. 
N.  Y.  Super.  61-820. 
Dem.  6-334. 
Svbd.  1. 
N.   Y.  109-224. 
Hon,    80-540;    47-541;    48-102; 

74-627. 

Dlv.   6-76;   10-450;   156- 

Mlsc.   63-543. 

St.    Rep'r.    31-076;    88-580;    40- 

454. 
Connoly,   1-545. 
Sabd.  2. 
N.     Y.     82-1;     91-106:     100-262: 

140'— 150. 
App.  Dlv.' 98-817;  166-251. 
Cfv.  Proc.  21-5. 
412. 
App.    Dlv.    30-77;    36-85;    142- 

374. 
Misc.  24-457;  41-558. 
N.   Y.   Supp.  66-515;   126-848. 
St.   Rep'r.  24-295. 
413. 

N.   Y.  102-720. 

Hud.  24-438;  27-166;  29-344;  60. 

344 
App.  *Div.   1-326;   32-227;    119- 

683;  126-200;  133-359;  140- 

227;    168-523. 
Misc.  81-254  ;  63-463  ;  66-351. 
N.    Y.    Supp.    117-339. 
St.  Rep'r.  14-158. 
Clr.  Proc.  19-210. 
414. 

N.     Y.    81-143:    82-142;    99-193 

120-315;       126-202;       127-62 

133-517:      144-512;      146-423 

148-7  ;  186-37  ;  200-81 ;  214- 

108. 
Hun.  30-343;  44-397;  62-189;  63- 

41;  71-597;  77-26;  81-211;  83- 

207. 
App.    Div.    22-311;    30-214;    31- 

581;  38-82:  39-93:  61-428;  61- 

241  ;    66-344  ;  82-575  ;  93-490  ; 

94-46 :        96-357 :        106-168 ; 

106-90  :     119-588 ;     132-245 ; 

189-450  ;      142-35  ;      164-140  ; 

160-580;   163-51,   675. 
Misc.  15-559:  26-280:  36-745:  40- 

67;    41-477;    61-465;    63-264; 

91-160. 
N.  Y.  Supp.  62-223;  66-431,  516: 

86-592:  87-842;  88-717:  93- 

1012  ;  94-319  :   1O0-424  :   116- 

615,   1042,  126-8S0 ;   146-754  ; 

147-475;   148-1013. 
St.    Rep'r.    27-189:    30-281:    31- 

482;  38-1025:  37-579;  43-88. 
Abb.  N.  C.  13-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 


Sabd.  1. 

N.  Y.  89-315;  119-847;  144-615; 

146-423;    200-83. 
Hun,   60-322:   63-194;  67-567. 
App.   Div.   9-341 ;  96-357 ;  106- 

168;   119-575.  588;   182-246; 

164-931. 
N.  Y.  Supp.  104-100. 
Misc.  71-105. 
St.  Rep'r.  32-686;  33-344. 
N.  Y.  Super.  49-527. 
Sabd.  2. 

N.  Y.  87-441, 
Civ.   Proc.  7-324;  14-425. 
Snbd.  3. 

N.   Y.  94-217;   101-574;   162-529. 
Hun,  30-541;   32-265;  33-532. 
Misc.    6-485:    22-490. 
Civ.  Proc.  6-278;  7-241. 
Abb.  N.  C.  13-420. 
Sabd.  4. 
Hun.  47-52;  70-65. 
Misc.  9-233;  24-457:  26-281. 

N.    Y.    Supp.    28-241;    63-711; 

131-39. 
St.   Rep'r.  63-511. 
Civ.   Proc.   19-212. 
Abb.   N.  C.  23-479;  31-297. 
N.  Y.  Super.  61-320. 
416. 

N.  Y.  69-533;  148-7;  178-223; 

18;i-300;   194-77. 
Hun,    7-7;    10-328;    14-189;    19- 

246;  63-41;  70-C6. 
p.   Div.  6-201;  36-82:  40-117; 
.6-593  :  82-575  ;  93-194.  317  ; 

123-244;    134-385;    139-449. 
Misc.    16-401:    17-427;    41-477; 

56-132;   107-1047 
N.    Y.    Snpp.    81-579;    87-563> 

144-476;  146-432. 
Civ.  Proc.  11-42. 
416. 

N.  Y.  84-622;  126-495;  130-571. 
Hun,   13-579;  16-97;  27-48;  86- 

591. 
App.  Div.  1-590;  23-506;  47-286; 

67-319;        94-421:        106-262- 

130-8r4  ;     134-840  ;     141-39  ; 

144-375;    168-900. 
Misc.   6-250.   2.14:   7-397:   14-424; 

22-321;  39-668;  66-577;  89- 

103. 
N.  Y.  Supp.  29-1105:  60-323:  74- 

506:  119-713;  129-577;  136- 

879:   138-682;   161-385. 
Civ.   Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-379. 
417. 

N.  Y.  177-234:  188-55. 

Hun,  24-636.  046. 

App.    Div.    65-421;    67-319;   94- 

441. 
Misc.    24-514:   33-695;   48-178; 

63-249. 
N.   Y.   Supp.  41-212:  63-920:  74- 

506;    88-235;    96-255;    103-177. 
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Abb.  N.  C.   18-200. 
Daly,  10^96. 
418. 

N.    Y.    180-571;    177-235. 
^PP.    gjv,  lB-446,    496;   81-50. 
Misc.  :W>-288;  48-178 

i^slSf^'  ^*"^^^'  ^^^^; 

N.  Y.  Super.  58-183, 
N.  Y.  Aud.  Cag.  4-192. 

Hun,  61-46. 

App.  Dlv.  15-446;  159-800. 

N    Y.  Supp.  44.^51. 

Civ.  Proc.   16-320:  21-39. 

N.  Y.  Ann.  Caa.  4-190. 
420. 

N.  Y.  182-286. 

Hud,  60-6. 

App.  Dlv.  14-462;  16-440-  31- 
289;  37-327:  49-280;  70-25-  88- 
277;  111-614;  laelsisTl^ 
308;    169-800:    161-620;    ItSI 

Misc.  23-337. 

^%^^-oS?PP-  *52-»86;  63-267: 
144-839  ;    146-894.  * 

N.  Y.  Ann.  Cas.  4-192;  6-63. 

N.'y.  177-234;  188-56. 

Hun,  36-201. 

-^^Pa^  ^*J-    15-496 ;    38-69  ;    48- 

§80;    62-232;    8<^-604;    88-27? 

J2i-287  ;    102-428  ;     1 05-305  ; 

iSolil    •    ^^«-3«2;    169-800; 

Misc.  101259;  17-563;  27-330; 
6T-591. 

^VoV   *^"PP-  44-497;  51-658;  68- 
7^;     «3-358;     86-71;     91-6.-,8: 
?|;512;       93-995:       111-859 
123-353  ;    147-545  ;    161-669. 

^*I^T  Ti-.^:'"'^  ^'^-«'  '^^'^' 

422'    ^*   ^°°'   ^°*-   *-'*^'^- 
Hnn,  16-625. 

Misc.  82-5.39. 

N.   Y.   Supp.   67-460;  85-71. 
Civ.   Proc.   6-60. 
How.   58-276;  63-79;  66-97 
428, 

App.    Dlv.   4-618;   17-630. 
Civ.  Proc.  16-39. 
N.  Y.  Ann.  Caa.  4-164. 
424. 

N.    Y.    108-855:    142-155 

App.      Dlv.      4.H-170:      122-7.^2- 

126-602:      134-840;      141-30- 

146-829;     148-302;     HM-109. 

113;   167-102. 
Misc.  7-427;  16-544:  26-146;  2«- 

ilV  «5®:F8;      69-268;      66- 

677;  68-184. 


N.    Y.    Supp.    56-805;    107-M2; 
110-686,    873.    979;    128-792- 
148-1092;    149-448,   500. 
426. 

N.  Y.  100-109. 
Hun,  83-424. 
App.   Dlv.  108-175. 
Misc.  23-545. 
N.  Y.  Supp.  96-62. 
426. 
App.  Dlv.  66-587;  96-878;  104- 
^^494;   157-607. 
Misc.  61-237  :  73-74. 
N.  Y.  Supp.  60-472;  78-277;  89- 

264;    119-713. 
St.  Rep'r.  17-427. 
Civ.    Proc.    14-406;    19-351;   21- 

871. 
N.  Y.  Ann.  Caa.  10-348. 
Snbd.  1. 
N.  Y.  84-445,  622. 
Hun,  47-607. 

App.  Dlv.  87-158 ;  157-807. 
St.  Rep'r.  34-492;  53-628. 
Civ.   Proc.  8-201;   14-^44. 
Abb.  N.  C.  17-101. 
Snbd.  2. 

App.  Dlv.  27-281 ;  157-607. 
Misc.   22-589. 

N.  Y.  Supp.  50-747  ;  188-460. 
Civ.   Proc.   12-151. 
Abb.  N.  C.  18-418. 
Sabd.  8. 

N.  Y.  84-445. 
Unn,  66-428. 
App.  Dlv.  15T-607. 
Sabd.  4. 
N.  Y.  66-124;  87-568. 
Hun.    66-423:   6M-«n3:   69-622 
App.      Dlv.     20-208;     104-494; 

157-607. 
Misc.  12-209 J  26-504. 

Abb.   Pr.   6-307. 

How.  Pr.  1.6-144;  24-89;  69-496. 

App.  Div.  78-148;  80-396;  90- 
60;  106-391;  138-171;  187- 
840. 

Hun,   84-ia3;   47-606. 

Misc.  12-238. 

^22-174^^*     ''®"^^^'     94-808; 
N.  Y.  Ann.'  Caa.  2-117. 
428. 

N.  Y.  105-341. 

App.  Dlv.  27-281 ;  78-143 ;  105- 

39;  106-302 ;  137-340. 
Misc.  2a-588  :   73-74. 
N.  Y   Supp.  50-747;  76-747-98- 
1:42-174 " 


lOOS 


399:   l!i2-174;   132-460 

T'lv.    Proc.  25-308. 
429. 

'"Iv.   Proc.  15-39. 
4;io. 

N.  Y.   105-840;  217-275. 
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Am).     DlT,     93-376;     122-117; 

isr-aos. 

Misc.    T-Ji»;    «4-201. 

N.  Y.  Supp.  8d-484 ;  1S7-1. 
431. 

N.  Y.  87-137;   101-440;  138-401. 

Hun.  2G.47Q:  72-608. 

App.  DlT.  55-20:  67-557;  80-582; 
H«-633 :  MM-225 :  01-9,  94  ; 
127-426;    149-494. 

Misc.  12-479;  RM-505 ;  02-407; 
72-261 ;   92-380. 

N.  Y.  Supp.  33-680:  80-839;  «»- 
450;  86-438;  111-645;  IIS- 
950;  127-227. 

Civ.  IToc.  14-266;  15-208. 

N.  Y.  Super.  59-480. 
Snbd.  1. 

App.   DIv.    127-426. 
Snbd.  3. 

N.  Y.  121-226:  l.'iS-493:  151-650. 

Hiin.  33-152;  48-191;  51-301;  78- 
32,  297. 

App.   Div.   67-557;    132-416. 

MW.  14-435:  l«-4:  17-55K:  27- 
661,  720 ;  52-531 ;  88-528. 

N.  Y.  Snpp.  4-l«9:  10-013:  20- 
.-^OO:  29-109.'?:  58-390;  SO- 
US:   102-473:    116-1101. 

St.  Rop'r.  16-774:  32-119. 

C\v.    Proc.    13-234;    15-262;    18- 
364;  22-435. 
432. 

.\.  T.  87-137.  365:  98-598;  H '- 
437:  121-713:  187-610;  138- 
265;  170-145;  189-241;  196- 
471;   217-437. 

Hiin.  81-207. 

App.  DIv.  8-574:  66-583:  77-200; 
87-2.34  :  104-557  :  117-57S, 
582;  120-737:  124-207;  182- 
267.  693;  167-603,  607;  150- 
419.  777. 

Misc.  30-316;  33-57R ;  58-50.); 
72-263;   90-557;   92-378,    446. 

N.  Y.  Supp.  61-922:  68-893;  73- 
274:  1MI-671  :  HW-704 ;  ll.'?- 
950;  116-906;  121-368;  127- 
227;  142-897:  144-602,  923; 
153-899;     156-219;     150-992. 

St.   RepT.   38-406. 

Abb.  N.  C.  23-233. 

N.  Y.  Super.  59-480. 

N,  Y.   Ann.  Cas.  4-248;  9-368. 
Svbd.  1. 

N.   Y.  87-355. 

Hun.  17-317;  32-190;  35-177:  66- 
286 

Add.'  DIv.  89-239:  60-32;  98- 
ISb;  132-693;  140-368. 

N.  Y.  Supp.  55-743:  57-112. 

St.  R«»p'r.  51-364. 

CIr.  Proc.  13-234. 

Abb.  N.  C.  81-177. 

How.  Pr.  66-134.       

N.  Y.  Ann.  Cas.  10-^9.. 
8«bd.  8. 

N.   T.  ai7-2T6. 


182-267. 


104-477. 
Div.    108-175; 
83-424. 
Supp.  96-35;  116-906. 


App.    DIv.   1-135;   41-130;  0O-32; 

77-210;       08-13«:        124-207; 

132-693 ;     157-C0:i. 
X.    Y.    Supp.    59-770;    66-1024; 

60-699. 
St-  Uep'r.  60-282. 
N.   Y.  Ann.  Cas.  10-839. 
Snbd.  3. 
N.    Y.    70-223;    87-137;    00-678; 

104-480;      115-437;      136-346; 

146-283. 
Hun,  4N-190;  72-602;  84-286;  85- 

404;  0O-3G. 
App.    DIv.    1-135;    3-574;    55-16 

50-567;  60-32;  66-582;  77-210 

87-23.T:       98-1 HS:      132-693 

157-003;    169-919. 
Misc.  l»-^6. 
N.    Y.    Sunn.   5-493:   21-543;   82- 

439,    992;    84-308;    117-382; 

144-830;     158-935;     150-219. 
St.   Kcpr.  7-872;  32-849. 
Civ.   Proc.  22-435. 
How.  Pr.  N.  S.  2-156. 
N.  Y.  Ann.  Cas.  10-841. 
438. 
N.   Y. 
App. 
Hun, 
N.   Y. 
434. 

Hun.  15-588. 

App.   DIv.  18-409;  104-494. 
N.  Y.  Supp.  78-273. 
N.  Y.  Ann.  Cas.  1-407;  10-848. 
Snbd.  2. 

N.   Y.  73-2.'>6:  138-289;  148-78. 
App.    DIv.    2:i-188;   26-105;  86- 

587;  67-557. 
435. 

N.   Y.  122-264-148-310. 

Hun.  <«>-273;  74-033. 

App.      Div.      132-95;      148-742; 

167-717,    7.18. 
Mip<-     s-i>4n :    :m>-218:    42-267; 

66-322 ;  66-322  ;  60-541 ;  81- 

364;  83-527. 
N.  Y.  Sunn.  «2-ia'>:  85-1063;  86- 

543:  107-r>33;   112-470;   133- 

340:    142-193;   163-269. 
St.    Kcp'i".    12-0.')2. 
Civ.    Pnjc.    10-157:   26-308. 
N.  Y.  Ann.  Cas.  2-426;  8-18. 
436. 

iruu,   60-273. 

App.      DIv.      148-742:      167-717, 

718. 
Mi^c     22-542:    30-218 :    42-267; 

66-322;   63-32:   83-527. 
N    Y    Supp.  40-1004:  62-165:  86- 

'54.-?:   106-347;   117-306;   133- 

340;   142-190;    153-269. 
N.  Y.  Ann.  Cas.  8-18. 
437. 

N.  Y.   122-2^4. 
At>p.   DIv.   75-47:    148-742. 
Misc.  23-300  ;  56*322  ;  81-364. 
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N.  T.  Supp.  50-899;   111-1089; 

142-1918. 
St.   Rep'r.   13-432. 
Civ.  Proc.  10-157. 
N.  Y.  Ann.  Cas.  8-18. 
438. 
N.    Y.   80-544;    08-666;    112-390; 
104-176;    148-310;   178-223; 
182-228  ;    180-447. 
Him.  ie-456;  26-465;  27-41;  SO- 
207;  32-17;  50-352. 
p.    DIv.    85-587;    58-376;    81- 
14;   102-430:   115-409;   117- 
115;    110-649:    123-69;    124- 
318;    125-543;    126-751.    758; 
136-811;   137-205,   212;   143- 
826. 
Misc.  8-006;  16-148,  691;  28-117; 
37-517 ;  38-675 :   61-238  ;  50- 
4;   66-75;    02-606. 
N.^Y.  Supp.  20-395:  75-973;  86- 
543;  107-762:  111-386.  1089; 
110-713;     122-757;     128-18; 
145-354;     166-280;      157-755. 
St.   Kep'r.  4-867. 
Civ.  Proc.  14-46,  90;  15-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
N.   Y.   Super.  56-220. 
Subd.  1. 
N.    Y.    50-677;    63-114;    85-313; 

88-216;  08-665;   128-591. 
Hun.  67-287. 
Add.    DIv.    0-462 ;    22-474 ;    66- 

m;    126-752;    148-300. 
Misc.  8-240. 

St.  Rop'r.  15-904;  28-817. 
Civ.   Proc.  6-218. 
Subd.  2. 
N.  Y.  74-68. 

N.   Y.  Supp.  2-355;  22-1089. 
Subd.  3. 

A  pp.   DIv.  66-586. 
Misc.  88-524. 
Subd.  4. 
N.    Y.    72-239:     76-78;     101-35; 

130-193;. 165-62,  129. 
Hun,  0-G25:  14-74:  00-238. 
App.    Dlr.    167-718. 
N.   Y.   Supp.   163-269. 
Subd.  5. 

N.    Y.    110-645:    112-385;    121- 

694;   178-223. 
Hun.  67-287. 

App.    Div.   0-462:    46-528:    llO- 
648,    662;    126-752;    131-764. 
Misc.  8-240. 
N.  Y.  Supp.   104-185. 
St.  Rppr.  28-317;  51-864. 
Civ.  Proc.  6-221. 
App.   Div.  1-404. 
Subd.  6. 

MlHC.  28-299. 
Subd.  7. 
Misc.  27-848. 


430. 
N.    Y.    112-382;    127-402;     IdS- 

172;  176-520;  182-228. 
Hun,  27-40;  86-234. 
App.  Div.  0-462;  22-474;  OO^ISS: 

76-47  ;  08-141  ;  1O2-430  ;  123- 
69;    124-318:     126-752.     758; 

120-581;    137-205;    189-460; 

140-233;  147-112;   152-705. 
Misc.    l«-;48:  2H-117;   38-575; 

50-4;      63-386;     66-75:      «7- 

560;   68-528;   88-525;   08-607. 
N.   Y.  Supp.  50-323;  70-139:   77- 

959:  84-135;  00-561:  lOR-TiW  : 

111-386;    114-436;    116-852; 

124-.S01  ;    125-107;     131-805: 

145-864;    167-756. 
Civ.   Proc.  14-45,  88. 
440. 

N.'y.  131-184;  180-402. 

Hun.  88-152. 

App.    Div.    14-398;    84-186:    43- 

179;  46-310:  67-504:  78-77;  73- 

47;     111-581;    131-761.     765: 

136-810;     137-205;     166-605. 
Misc.     r-523^     31-.^.4;     40-336; 

5O-20;     66-75;     83-525;     OS- 
607. 
N.   Y.  Supp.  54-536:  50-S14;  ei- 

686  ;  64-545  :  77-959  ;  08-496  ■ 

116-228;    121-726; 

145-354;     152-257; 

944. 
St.  Rep'r.  11-264. 
Civ.  Proc.  10-166. 
N.  Y.  Super.  65-616. 
441. 

N.'  Y.  76-599:  80-307; 
App.      Div.      58-259 ; 

137-206. 
Misc.    7-523:    40-327 :     _ 

50-267;  66-7«;  02-607. 
N.    Y.    Supp.    81-1031;    110-718: 

156-200. 
Civ.  Proc.  10-165. 
442. 

N.  Y.  142-214. 

Hun,   38-152:  54-577. 

App.    Div.    46-310:  75-47;   lOO- 

720;   137-205;    130-176;    167- 

218-220. 
Misc.  47-249. 
N.  Y.  Supp.  60-809 :  61-686 :  77- 

959:     06-872:     0«-.'»4.<l :     OT- 

1003;    123-749;   162-647. 
44.3. 

N.   Y.  142-213. 

Uvn.  37-2S0:  38-l.»?2. 

App.      Div.      14-398:      1.37-205; 

166-696;     167-218-220;      170- 

579. 
Mlsr.    02-607. 
Snbd.  1. 

N.   Y.   Supn.  166-280. 
Snbd.  2. 

App.    Div.   166-696. 
167-718. 


122-767 . 
166-280. 


133-61. 
1O6-204 

40-336 
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Misc.  82-607. 

N.   Y.   Supp.    152-647; 


166-280. 
App.  Div.  50-461 ;  66-444 ;  187- 

N.  Y.*  Supp.  8»-564. 
445. 

N.  Y.  133-367. 

Hun.  56-242. 

App.   Div.  71-526;   117-426. 

Mlac.    7-523;   55-378;   92-607. 

N.    Y.    Supp.    75-1021;    102-595; 

1O4-470;    156-23;    156-28a 
446. 
N.  Y.  87-599;  117-442. 
Hon,  l»-300;  27-590;  84-243;  90- 

161. 
App.    Div.    17-619;    49-268;    53- 

m;    75-532;    77-172;    80-514; 

95-624;      107-137 ;      114-676; 

119-523;    126-582;    138-163; 

153-817;    156-352,  424;   166- 

658. 
Ml«c.    12-315:    16-312.    483;    82- 

284;  33-561;  45-37;  48-174; 

49-2  ;  54-157. 
N.    Y.   Snpp.   5-189;  68-417;   65- 

848  ;  78-276 ;  81-129  ;  94-954  ; 

96-400  ;      99-1026  ;      104-323  ; 

110-938  ;     188-969  ;     140-43  ; 

142-895;   152-173. 
St.   RepT.  60-171. 
Civ.  Proc.  14-320.  328. 
44t. 
N.  Y.  109-267;  128-532;  183-54: 

155-39. 
Hun.  54-577;  90-586. 
App.     Div.    4-56;    7-279;    8-588 

S-121;  29-554:  38-362;  51-390; 

53-168;   54-16;   68-59;  67-594 

75-432;     78-335:    92-425;     95- 

624;    114-72;    115-210;    142- 

625. 
MiKC.  23-409:  24-8;  26-489;  32- 

284;    38-373.    561;   44-276;   45- 

37,    268;   47-19;    48-174;   63- 

270. 
N.  Y.  Snpp.  35-976:  61-1089:  52- 

189;    65-815:    78-276;    79-964; 
99-689  ;     100-917  ;     116-653 ; 

127-479. 
St.   Ren'r.  13-565. 
N.  Y.  Super.  59-27. 
Abb.  N.  C.  18-160. 


^•^b 


N.   Y.   91-308:  198-220. 

Hun,  58-447;  72-333;  87-51;  90- 

161. 

Div.   14-262:   61-1;  62-127. 
70:    67-432:    75-532;     7«-a^"); 

92-297:      121-545;      13t-125; 

136-707  ;     139-283  ;  140-441 ; 

147-107:     153-817:     1R»-J!?2, 

424  ;    158-181  ;    162-164,   636  ; 

167-794  :    169-656. 
Misc.    8-341:    23-581:    24-8,    68; 

26-340;  80-102;  33-65.  561;  37 


37,  625  ;  41-661 ;  48-174  ;  51- 
861.     575:     54-154;     61-589; 
66-110.   385. 
N.  Y.  Supp.  29-338 ;  57-140  ;  61- 
839;    70-163.    742.   930;    72-687; 
78-276;     79-964:     83-398:    87- 
181 ;  103-822  ;  106-243  ;  114- 
698;  115-260;  119-749;  123- 
1048  :        125-805  ;        181-710  ; 
138-969;    140-43;    142-1098; 
147-275 ;     148-181 ;    153-382 ; 
155-444. 
Civ.  Proc.  19-246. 
149* 
N.'    Y.    126-201;    129-237;    134- 
518;  186-656;  166-322;  188- 
384. 
Hun.  66-634;  62-495;  69-396;  76- 

171;  79-182. 
App.   Div.   3-271;  6-254;   17-619; 
20-87;  25-207;  28-364;  41-198; 
42-193;  61-.523,  532;  63-85.  253; 
03-526;    67-473;    76-359;    77- 
342;  81-161;  82-628;  89-5;  98- 
310;   106-558;   114-676;   136- 
82;     141-679;     144-99;     153- 
158,    818;    156-849;    160-837; 
166-266;    109-673. 
Misc.   9-73;   10-114;   12-315,  399; 
13-274:  14-13,  503;  16-359;  19- 
243,  616  J  23-655;  24-8;  25-421; 
28-410;    82-426;    37-768:     39- 
540  ;  42-30 ;  48-223 ;  51-271 ; 
60-621;    62-411;    66-19;    71- 
267:  81-211;  90-247. 
N.    Y.    Snpp.   29-65,   612;   51-250; 
■     52-120;    55-506;    56-219;     68- 
1031:    62-390:    64-935:    66-544: 
71-607;     76-942;     78-522:     79- 
74  ;  81-1042  :  85-282  ;  90-642  ; 
93-603  ;        96-665  ;        99-1026  ; 
101-39  ;     118-849 ;     114-871 ; 
118-982 ;     120-628 :     121-339. 
004;    126-734;    128-331,    902; 
137-975  ;    138-969  ;     140-842  ; 
142-500,    512;    151-607;   152- 
726;   155-808. 
St.   Rep'r.   13-741:   15-361. 
N.  Y.  Ann.  Cas.  4-369. 
460. 

N.    Y.    116-584;    135-201;    191- 

474. 
App.  Div.  69-79;  144-523. 
Misc.  24-8. 
N.  Y.  Supp.  74-667. 
St.  Rep'r.  6-736. 
Abb.  N.  C.  27-46. 
451. 

N    Y.   84-659;  93-82;  98-665. 
Hnn,  24-646. 

Apr).  Div.  1-33:  38-114:  67-3S2: 
58-466:  76-75;  113-37;  151- 
112:  167-468;  169-19. 
MIsc  10-98:  24-8:  20-451;  30- 
380:  66-121;  61-372.  590; 
63-322. 
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N.  T.  Supp.  36-771;  56-627;  67- 
592;  6»-l033;  lW-275;  «»-o7S. 
73-3«5  ;  tt«-l(>67  ;  116-05  ; 
117-185  ;     136-800 :     164-484. 

St.  Kep'r.  3-199. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  50-108. 
462. 

N.  Y.  100-260;  112-325;  123- 
532;  127-ir.2;  133-ri4,  195, 
134-508;  172-471;  181-306; 
101-207  ;    lOS-220. 

Hun.  4R-446;  52-6;  64-415;  60- 
294;  77-508;  82-149;  85-222, 
500;   K9-38<i. 

App.  Dlv.  2-288;  4-54;  6-620;  7- 
279;  8-523.  587;  13-337;  15- 
437:  20-480;  28-616;  29-172. 
554:  32-,39,  141;  38-536;  44- 
225:  50-95.  243;  51-408;  63- 
171:  54-2?»8:  56-08.  185:  57- 
210:  62-127;  68-10;  74-62:  78- 
448,  606:  79-585;  81-204:  82- 
288.  562;  84-428;  85-83.  487: 
87-297;  90-4.'?4:  95-100.  024: 
96-396  ;  97-5 2 S  ;  99-107  ; 
.  1 06-450  :  106-204  :  111  -251 . 
813:  11 3-325 :  1 1 6-4  83  ;  117- 
250;  118-811;  119-421;  120- 
175,  .308;  122-:rs7 ;  124-011; 
125-73S;  129-13:  13O-1S0: 
186-706.  858:  137-11.  1.36. 
139;  140-4S3;  144-735;  146- 
607:  149-174;  160-.398 :  153- 
146:  159-734:  163-65,  237; 
166-863;     169-556;     170-.322. 

Misc.  6-6:  8-6.  341.  018:  10-215. 
328;  11-250;  13-5;  14-100, 
300  ;  17-297,  608  ;  18-174  ;  19- 
567;  23-409:  24-7:  25-124; 
26-545.  586:  32-91  ;  3:1-459; 
36-113;  39-280:  41-1.33:  43- 
407;  45-38;  47-19:  48-221, 
478 ;  57-667 ;  61-342  ;  79-572. 

N.  Y.  Supp.  28-,392:  80-994:  31- 
811:  32-,515:  33-4.3.  862:  35- 
1057:  44-484:  47-.33:  49-10.  15: 
51-813.  1089:  52-189.  V>4:  54- 
930.  1021:  56-471.  .^»50:  67-599. 
620:  6O-6S0:  63-818;  64-751: 
65-790:  67-202.  305.  017.  809; 
68-325:  76-930:  77-202:  79- 
502;  80-316.  80S:  82-1038:  83- 
413.  942;  90-1S2:  91-100: 
94-277.  611:  95-513;  97-673: 
98-235 :  1 01 -980 ;  1 O2-330 : 
104-447:  1  "5-277:  1O6-«30: 
199-332  :  1 1 0-269  :  1 1 3-280  : 
119-749.  946:  120-437  :  121- 
817.  002;  125-430:  128-138: 
181-125;  133-741:  136-35; 
138-909:  144-974:  148-738; 
150-784:   155-444.   930. 

St.   Rep'r  13-505:  60-171. 

C\y.   Proe.  21 -.379. 

N.    Y.   S II pop.   58-2.57. 

N.  Y.  Ann.  Cns.  1-11,  220;  2-211, 
224;  4-194;  6-45. 

1006 


453. 

N.  Y.  134-672. 

Hun,   19-186,  295.   301;  26-267. 
App.  Diy.  78-892  ;  67-100 ;  106- 
294;  112-749;  123-418;  159- 
734;  16«-288. 
Misc.    14-300 ;    26-86,   451  :    69- 

268. 
N.    Y.    Supp.    35-1057:    »4-67 ; 
106-606;    107-1110;   144-974; 
163-1004:    167-844. 
N.  Y.  Ann.  Cas.  2-211. 
454. 

N.'  Y.   138-192;  174-285. 
Hun.  63-414;  71-4. 
App.    Dlv.    1-559:    6-34S:    7-388; 
9-249:  23-302;  41-503;   61-245; 
78-392;    186-120;    166-862. 
Misc.  12-397:  15-.353.  478:  HK-96. 
557;  20-.37;  39-640;  46-175; 
47-363;   76-48. 
N.    Y.     Supp.    48-239:    64-977, 
94-7;   134-92;   142-4.   6. 
455. 

Hun,  19-87. 

App.    Div.   2-429;   126-149. 
M!kc.  16-96,  97;  20-87. 
N.   Y.  Supp.  44-311. 
456. 

Hun,    25-267:  66-403:   81-85.    89. 

Apn.      Dlv.      16-OlS:      124-.359: 

129-298  ;    139-98  ; 


16-96.  97:  2.3-36. 
44-1057:  64-481;  i 
-17;    128-137. 


126-149 ; 
166-742. 

MIsr.   6-78: 
N.  Y.  Snpn. 

1129;    91- 
.M)b.  N.  C.  29-403. 
N.  Y.  Ann.  Cas.  1-66. 
457. 

Hun.  81-299. 
458. 

App.    Dlv.    38-314:    64-497:    T4- 

415;  77-213;  84-464;  97-150. 
MIsp.   7-419;    12-459;   13-77;    IB- 

354,  568;  60-71. 
X.  Y.   Stipn.  30-410:  34-256:  6T- 

10;  72-230:  84-573;  89-649. 
Abb.  N.  C.  31-146. 
469. 

App.    Dlv.   64-497;    78-632;   84- 

464:  97-1.51. 
Misc.  7-419:  11-621:  18-354.  565*. 
N.  Y.  Stinp.  30-410:  34-178:  72- 

2,30:  84-573:  89-649. 
Al»b.  N.  C.  29-338;  31-145,  4S3. 
460. 

Hun.  87-363 

Ann.     Dlv.     4-433:     2.%-l80:     «4- 

127  :  38-314  :  74-416  :  84-464  ; 

117-298;   169-420. 
MISP.    13-77;   18-.3.54.   508. 
N.   Y.   Sunp.  34-178:  54-606:  TT- 

546:    89-995;    102-211;    155- 

123. 
Abb.   N.  r.  29-389;  31-483. 
N.  Y.  Ann.  Cai.  7*122,  n. 
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44;i. 

A  pp.    Iiiv.   3  4-127;    100-420. 

Mi;«c.    1I»-;'>U1>;    1»»592:   S2-8. 

N.     Y.     Supp.    44-406;    64-600; 
15S-123. 

Abb.   N.   C.  ai-46. 
402. 

Mi.s<-.  7-420. 

N.   Y.   Supp.  98-657. 

Abb.  N.  C.  31-147. 
403. 

N.   T.   Supp.  08-557 :  147-1079. 

N.   Y.   Ann.  Cas.  7-128,  n. 
4(M. 

N.  Y.  115-520. 
405. 

Misc.   30-468. 

N.      Y.      Supp,      08-557;      147- 
107D. 

N.   Y.  Ann.  Cas.  7-123. 
SnlBd.  7. 

X.  Y.  Supp.  147-1079. 

App.   DIv.   104-181. 
469. 

Hun.  88-801. 

Misc.  <M>-78. 

N.   Y.   Supp.  98-66.  567. 
46T. 

App.     Div.    4-434;    88-314; 


05- 


Ml»c.  13-77. 

N.   Y.   Supp.  67-10;   88-403. 

N.  Y.  Ann.  Cat.  7-123. 

N.'  Y.   213-401. 

App.    DIv.    99-59. 

Misc.   22-554:   42-r>41. 

N.   Y.   Supp.   S«-04:  90-637;  92- 

240;  161-39T;  164-236. 
Civ.  Proc.  21-9. 
Abb.  N.  C.  17-425. 
Dem.  2-642. 
4«9. 

App-  Div.  90-59 ;  131-669  ;  164- 

816. 
Misc.  7-419:  27-540.  28-313;  36- 

865;  60-69. 
N.  Y.   Supp.   74-927:  00-657:  92- 

240;   124-916;   143-791;   lOO- 

Abb.   N.  C.  31-145. 
470. 

Hnn,  17-543. 

App.     Div.     101-180;     131-669; 

164-816. 
X.  Y.   Supp.   160-359. 
Civ.  Proc.  9-146. 
Abb.   N.  C.  11-100;  17-391. 
471. 

S.  Y.   133-61. 

Hnn.  72-393. 

App.  DIv.  60-312 ;  84-396 :  106- 

294;  128-431;  134-840;  137- 

203     212 
Misc. '  17-841 ;    69-207;    «6-7r>. 
N.     Y.     Supp.     70-75:     9^-611: 

110-873;    112-790;    110-713; 

122-66 


187-203,    211;    164- 


472. 

App.    Div. 
SIO. 

Hun.  34-431:  62-305. 

N.  Y.  Supp.  92-240. 

Misc.    5IJ-267;   66-75. 

Civ.  Proc.  6-305. 
473. 

N.  Y.   134-572. 

Apt).    Div.    38-250;  60-312  ;13T- 
203,    212. 

N.     Y.     Supp.     70-75; 
119-942;    122-66. 

Misc.    59-267  ;  66-75. 

Civ.   Proc.    14-334;    19-263. 
474. 

N.  Y.  2io-rior>. 

App.   Div.  KO-53;  131-605.   674; 

136-14. 
Misc.    28-310;    88-401; 
N.    Y.    Supp.    80-233; 

110-819. 
Week.   Dlff.  10-447. 
476. 

X.  Y.  17-218. 
Misc.    88-401;    02-512. 
Barb.   25-336. 
476. 
Hun.  14-696. 
(Mv.    Proc.   9-146. 
Abb.  N.  C.  17-301. 
477. 

109-267. 
Supp.   164-286. 


110-873; 


.    92-512. 
116-198 ; 


Div.    112-14. 

Supp.    114-898; 


86-604 ; 


83-358 ; 


116-495. 

120-666 ; 
105-474  ; 


N.  Y. 

N.   Y 
478. 

479. 

Hun.  61-47. 

App.      DIv. 

148-302. 

N.    Y.     Supp 
132-68. 

St.  Kop'r.  6-809. 

riv.   Proc.  21-39. 
480. 

N.   Y.    Supp.   102-209. 

App.  Div.  116-888. 
481. 

N.  Y.  62-139;  111-547;  168-540: 
160-109;  201-440;  212-86; 
216-224. 

Hnn.    1  I-1C7:  38-294:  41-260. 

App.  DIv.  20-r)7r):  30-217:  37- 
.'21:  53-601:  6.1-202:  67-320, 
;t5S  :  76-414  ;  SH-182  ;  04-442  ; 
1 00-339  ;  1 1 0-659  ;  1 1 2-14  : 
HS-8:?2:  110-024;  120-601; 
124-711.  7r»2;  125-740:  t2«- 
19;  127-149.  557;  131-338. 
73.'?:  13;{-4.'?2;  134-47(»:  135- 
r)43:  140-13«,  8S0:  164-514- 
167-39.  74:  K>«-7n2  :  162- 
464:  16.1-134:  165-43.  133; 
160-9r)4. 

M!«c.  24-45.^:  28-118-  33-695:  40- 
54:   41-125:   BO-2S1 :   68-151: 
71-332:  84-196;  90-576. 
1007 
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N.  T.  Supp.  56-78.  740;  Tl-279; 
74-506  ;  86-190  ;  88-235  ;  »7- 
55.  829;  98-382;  100-466; 
lva-835,  1056;  110-2U9  ;  111- 
872;  120-128;  124-650.  1066; 
141-673.   730;    154-961. 

Abb.   N.   C.    13-215:   18-201. 

Civ.  Proc.  10-53;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
Snbd.  1. 

N.  Y.  47-360;  51-108;  78-292; 
a4-302;  104-543. 

Hun.  43-438. 
Svbd.  a. 

N.  Y.  42-83;  43-71;  50-1;  54- 
276;  69-176;  75-1;  70-284;  81- 
296;  83-245;  84-428;  88-38: 
89-156;  97-870;  105-278;  107- 
61;  113-662:  114-411;  125- 
280;  130-510;  132-518;  153- 
433;  158-493;  165-289;  167- 
190;  169-118. 

Hun.   10-582;  31-433;  37-102. 

App.  DIv.  13-557:  20^227:  22- 
104;  24-443;  28-227;  30-510: 
37-524:  42-479:  44-3fi8;  «8- 
558;  98-501;  112-502;  114- 
107;  119-924;  138-98;  148- 
521;    160-679;    162-409,    463. 

Misc.  7-24;  9-58;  17-33;  20-282: 
36-160,  334;  60-48;  56-570; 
63-236. 

N.  y.  Supp.  128-477;  136-93; 
147-845.  1031. 

St.  Rep'r.  9-719:  29-660:  39-413; 
46-571;  49-422:  59-379. 

Civ.  Proc.  4-117;  9-164;  15-213; 
17-439;  23-236. 

Abb.   N.   C.  20-236;  21-467;  23- 
432;  28-267. 
Snbd,  8. 

N.  Y.  109-202;  169-118. 

Hun,  35-285:  66-196. 

App.  Dlv.  50-288 ;  118-467. 

Misc.  12-4. 

St.  Rep'r.  49-180. 
483. 

N."  Y.    170-42;    2O1-440. 

Hun,  41-257:  90-507. 

App.  DIv.  49-640:  66-481:  68- 
313;  89-38:  91-184,  416:  96- 
293;  117-152,  811  ;  119-480; 
127-343;  133-702;  139-928; 
144-429;  149-49;  154-276: 
165-389;  167-408,  721:  162- 
20.  468:  163-236:  169-9.^4. 

Misc.  9-308:  30-395;  74-521; 
91-576. 

N.  Y.  Supp.  35-962  ;  61-348 ;  62- 
391;  73-301:  86-89:  S0-r??«. 
9.-.9;  89-206:  102-359;  llO- 
175;  llfl-,569:  124-410:  132- 
665;  13.3-497:  140-351  ;  142- 
660;  147-271;  148-42;  154- 
961 

St.    Rep'r.    12-126;    14-702 
908. 


Civ.  Proc.  15-206. 
484. 

N.  Y.  50-487;  56-332;  68-^94; 
75-567;  94-22;  99-249;  117- 
442;  138-281;  151-186;  163- 
80;  169-113;  170-42;  174- 
281;  184-51;  191-827;  217- 
247. 

Hun.  31-588;  82-332:  33-290: 
37-102,  518;  40-60:  41-573;  4:». 
514;  74-26. 

App.  Dlv.  6-172;  8-43:  1 0-209. 
617;  27-71;  29-.'»72:  SO-iM. 
31-494;  32-634;  39-22;  47^16. 
52-588;  58-186.  304:  OO-TcT. 
62-192;  68-192;  74-147;  Td- 
360  ;  82-544  ;  88-541 ;  100-365 ; 
11O-904  ;  1 1 2-26. 30  :  1 16-355 : 
117-30.  152;  124-728,  740. 
781.  791;  126-389;  129-670: 
130-617 ;  13.3-155 ;  134-57: 
136-119:  188-2.  8;  140-434. 
530;  148-312:  160-641 :  154- 
278.  945;  155-352;  166-883: 
168-236;   166-656. 

Mlac.  9-18:  13-370:  17-712:  IH- 
648;  30-691:  :<3-361:  34-6*4. 
3«-91:  43-306:  45-129.  328. 
470,  494;  46-176:  60-48:  51- 
351  ;  55-390  ;  56-376  ;  57-223: 
71-583;  78-458;  74-245.  521; 
78-145;    91-576;   92-460. 

N.  Y.  Supp.  84-.->43:  48-241:  51- 
1014:  6i-30:  68-578:  69-902: 
77-518:  H1-.139:  85-101.  Vu\ 
982;  91-881.  986;  92-725. 
749;  97-829;  100-526,  674: 
1O1-606:  102..359,  1039;  105- 
200:  107-1060:  109-387.  4W: 
116 -903  ;  1 1  H-r>64  :  1 20-.'»M : 
122-509;  126-.-»06:  12S-S19: 
133-33  ;  135-702  ;  136-1065 : 
1 37-929  :  1 38-962  ;  148-42 : 
150-1000;   164-961. 

St.   Rop'r.  7-ir.9:   13-8.='»2:  17-3<« 

Civ.  Proo.  9-144.  220:  11-430: 
15-253. 

Abb.  N.  C.  20-222:  23-189:  24- 
107. 

N.  Y.  Super.  57-12. 
Snbd.  1. 

App.  DIv.  82-547:  98-408;  11»- 
31  ;   1:64-728.   781. 

Misc.   52-10.''. 

St.   Rop'r.  6-143. 

Clr.   Proc.  9-144. 
Snbd.  a. 

N.  Y.  07-594:  161-1R8. 

Apn.  niv.  100-.365;  117-152; 
124-72S. 

Misc.   14-,'«i7:  39-111. 

N.  Y.  Supp.  86-8:  78-209. 

St.   Ren'r.  .VJ-106. 

N.  Y.  Super.  52-801. 
Sabd.  ."l. 

N.  Y.   161-18ft. 
15-        App.     Div.     100-365;     117-152; 
124-728. 
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Siibd.4. 

N.    Y.  »7-247. 

App.    Dlv.  124-728. 

N.    Y.  Supp.  65-320. 

N.   Y.  Super.  52-801. 
Subd.  6.  ^    -«^  •^^ 

N     Y    58-237;  129-189;  1S9-641. 

Hun,  9-329;  61-124. 

App.   DIv.  124-728. 

N.   Y.  Supp.  65-321. 
Siiba.  6. 

N.    Y.    182-37.  499. 

App,   Div.  ua-408;  124-728. 

Kt.    RepT.  88-106. 

Civ.  Proc.  6-124. 
Biibd.  7. 

Hun.  35-72. 

App.    Div.  124-728. 
Saba.  8. 

N.   Y.   168-168. 

App:  Dlv'!^2.547  ;  98^08  ;  124- 

T2S. 
St.   Rep'r.  81-137. 
8iiIm1«0. 

N.    Y.    56-371:    «4.180.    108-452. 
185-289;   151-188;  217-247. 
Hnn    17-547;  40-259;  50-590;  63- 
619;  63-35;  64-22;  70-261;  82- 
366;  87-601. 

App.  DIv.  6-548:  13-278:  85-531; 
45-354:  «2-»46;^  88-244;  89- 
440;  ioi-256;  112-27;  117- 
154,  843  ;  124-728  781  ;  126- 
389;  180-617:  182-200;  140- 
531 ;  156-643  ;  158-887  ;  159- 
813;  166-656.  ^^  ««- 

Misc.  6-53;  6-155;  10-6:  15-23o; 
80-394;    33-437;    39-111. 

N  Y.  Snpp.  6-135;  15-857;  19- 
883;  63-3.*^:  54-463.  822:  60- 
820;  62-391;  64-319:  65-321; 
68-422.  1082 ;  90-432 ;  98- 
104;  116-663;  115-445;  X25- 
866;  132-665.      . 

St.  Rep'r.  8-197;  5-143:  6-768; 
12-105:  31-137:  32-322:  34- 
997;  86-227;  38-870:  40-299; 
41-106;  48-595;  46-844;  53- 
441 

Civ.  iProc.  5-139:  8-91;  9-53.  144. 

Abb.  N.  C.  28-485. 

N.  Y.  Super.  52-370. 

Daly.  11-115. 

"aI^*.  n?v.  82-547  ;  124-728. 

Misc.  60-48 ;  56-162. 
Siibd.  11. 

App.   Div.  124-728. 
Snbd.   12. 

App.  Div.   124-728. 
487. 

V    V    t8A-fl80 

Abp  Di^^'215:  29-572:  127- 
150;  147-390;  150-430;  159- 
800. 
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Misc.  13-137,  759  ;  59-162. 
N.   Y.   Supp.  132-155. 
488. 

N.     Y.     83-14;    86-384;    87-250; 

111-544;      1^9-356;      124-253; 

134-539;      139-389:      167-311; 

166-532;      171-579;      174-281; 

180-333;    198-220. 
Hun,  32-874;  34-604;  63-212;  68- 

207:    77-427;    79-393;    86-502; 

96-598. 


App.  DIv.  12-168:  13-9:  20-215: 
i8-590;  29-575;  41-512;  49- 
267;  65-121;  66-509:  67-70; 
74-62  ;  75-518;  77-617  :  79-42; 
83-244;  84-377;  87-313;  93- 
404;  98-565;  106-339;  111- 
813;  112-159;  113-57;  114- 
424,  745;  116-495;  119-387; 
120-737;  126-147,  739;  126- 
590;  127-150;  130-862 ;  131- 
95;  139-183;  141-526;  144- 
160;  146-8;  148-81;  156- 
430  ;  158-14  ;  163-411  ;  157- 
9,  41;  163-65;  166-312;  176- 
74,  323. 

Misc.  5-588;  9-598;  16-483;  17- 
692;  21-558;  26-551:  28-153; 
80-251,  659;  83-65;  36-10;  37- 
768;  88-54:  39-527:  41-314; 
45-37;   71-332;   91-537. 

N.  Y.  Supp.  4-709:  30-87S:  89- 
94;  47-738:  54-1065:  58-87;  64- 
521;  78-603;  76-919.  942;  77- 
202:  78-336:  79-286,  303:  82-44. 
817;  84-323.  753;  87-878;  88- 
700 ;  96-848,  977  ;  94-401 ; 
96-639.  946;  97-673,  829;  98- 
286:  101-1018;  1O7-406.  883; 
110-269;  126-437;  127-1100; 
128-798;  181-1025;  187-968. 
1032;  148-733;  161-850; 
157-79. 

St.  Rep'r.  15-588:  21-440:  31- 
256;  32-273:  35-200;  86-859; 
37-214:  88-956:  41-469;  44- 
294:  52-93;  68-369. 

Civ.  Proc.  6-352:  12-283. 

Abb.  N.  C.  19-276:  24-458;  86- 
428. 

N.  Y.  Ann.  Cas.  16-279.  n. 
Svbd.  1. 

N.   Y.   68-176;   111-544. 

Hun.  85-456. 

App.   DIv.  44-420. 

Misc.  26-49. 

N.  Y.  Supp.  45-741; 

Civ.  Proc.  18-406. 

Daly.  13-305. 
Snbd.  a. 

N.  Y.  42-283:  66-459;  74-495; 
88-152:  168-445;  111-544; 
169-265. 

Ilun,  85-556. 

App.   DIv.  67-502;  81-386. 

Misc.  20-49. 

N.  Y.  Snpp.  45-741. 

N.  Y.  Ann.  Caa.  "^ 

Digitized  t 


128-486. 


L  2^8.  n.  T 

d  by  Google 


NOTBS. 


flnbd.  8. 

N.    y.    40-410;    88-52;    114-359; 

ia2-G32 ;      133-661 ;       157-301 : 

150-265. 
Hud.   31-590;  37-648:  50-556. 
App.    Dlv.    07-73;   Hl-212;    148- 

Sl;  170-872. 
Misc.  8-356:  18-427. 
N.  y.  Supp.  28-695;  150-713. 
St,  Repr.  43-459. 
Sabd.  4. 
N.    Y.    53-637;    T7-164;    70-890; 

101-143. 
Hud.     22-446;     38-419;     80-569: 

50-371. 
App.   Dlv.  17-248:  08-180. 
Misc.   20-49;   3O-708;   52-876. 
N.   Y.  Supp.  45-741. 
Civ.    l>roc.    14-109. 
Abl).  N.  O.  20-218. 
Daly.   18-305. 
Sabd.  5. 

N.    Y.  04-4:  83-29;  04-286;   06- 

444;  106-183. 
Hun,    18-141:    33-120;    48-207. 
App.   Dlv.   20-160;   77-456,  464; 

123-48. 
Misc.  23-000. 

N.   Y.   Supp.   10-303;  C3-420. 
Abb.  N.  0.  16-469. 
8obd.  6. 
N.  y.  28-438:  33-43;  37-372;  38- 

39:  4r.-70S;  47-493;  02-475;  03- 

489;   120-243. 
Him.      15-482;     24-450:     32-389; 

35-41:    41-572:   54-583. 
App.    Dlv.    14-261:    30-418;    74- 

02;     77-456;     78-207:     S4-4:<<v 

03-;{21  :        05-438:        168-65; 

106-883. 
Misc.    38-54  ;    00-385  ;    70-84. 
N.    y.    Supp.    10-303;    126-440; 

130-.'t41  ;    152-329. 
St.  Rep'r.  40-OOn. 
CMv.  Proc.  4-237:  17-60. 
Abb.  N.  C.  15-477. 
Sabd.  7. 

N.   Y.  38-21:  50-487:  50-332:  58- 

237:     00-427:     00-28G:     04-22. 

00-444:    16.^-18.3. 
Hnn.  6-533:  20-109:  41-572;  «2- 

307:  00-859. 
Ann.    niv.    00-548:   OT-RO?:   pr?- 

216:  JM-4in;  05-434;  113-802; 

100-.",12;    170-517. 
M!«c.    lO-Ji;    11-207:    18-7^10:    lO- 

96:  3O-040:  60-49:  62-19.8. 
N.    Y.    Supp.    :{5-942;    152-173; 

1. '50-4  04. 
S^,  Rep'r.  40-o.^S. 
riv.  Proc.  T-.'jB:  0-36. 
Sabd.  8. 

X     Y.   40-410:   71-1:  73-211:   7T- 

171:     ^^3-100:     0O-286:     02-7^^- 

1 01  -32« :       1 23-458 ;       143-6<r. ; 

150-451. 

lOlO 


Huo.  50-373;  02-25. 

App.    Div.    73-145;   TO-41  ;    leS- 

65;   106-312. 
Misc.   8-356;   11-207;  20-48:    ^i^ 

54. 
N.   Y.    Supp.  28-695;  46-741. 
St.    Rep'r.    11-288;    86-211:    3»- 

279. 
Civ.  Proc.  13-74. 
Abb.  N.  C.  15-432. 
Sabd.  O 

N.   Y.   Supp.   162-173. 
480 
App.   Dlv.   111-813. 
Misc.  37-251. 

N.   y.   Supp.  30-94;  89-098;  98- 
286;    148-733. 
400. 

N.   Y.  108-445;  184-580. 

Htid,  33-419. 

App.  Dlv.  40-526:  T6-ni8:  «B-JV^: 

fK>-550;    110-67;    162-464. 
Ml  so.   8-492:    lO-Ofi:    lH-427:   20- 

49  ;  24-487  ;  40-54  ;  46*404. 
N.   Y.   Stinp.  28-778:  45-740:   6*4- 
85:    78-33fi:   70-751  :   81-70.''*: 
8<l-412  :   02-."i75  :  08-28rt  :  lOl- 
186:    131-1026:    187-068. 
Civ.  Proc.  21-383. 
401. 

N.   Y.  Supp.  08-286. 
402. 
Hun,  77-427. 

App.  Dlv.  6:)-292;  147-390. 
Misc.   24-.')89;   27-97:    64-l5<l 
N.     Y.     Supp.     <W-812;     08-286; 

103-822;  1.12-155. 
Civ.  Proc.  10-448. 
403. 

H\in,  77-427. 
App.    Dlv.   2-559:  06-30. 
MW.   10-216:  01-2(M). 
N.   Y.  Sum).  44-419:  47-264:  »0- 
711;    08-286;    113-716;    146- 
778;   157-098. 
Civ.  Pfoc.  10-448. 
»04. 
N.  Y.   108-128:  128-45;  130-332. 
Hun.  70-371;  77-427. 
App.     Dlv.     1-222:     2.1-,395:     53- 
292;     58-356:    66-507:     T7-314: 
80-516 :       80-540 :        168-279 : 
104-197:      110-1S6;      11.^81; 
125-^35: 
1.18-359  : 
150-800. 

10-205;  18-049;  26- 
31-204:  32-47.  6.39;  9^ 
34 -.'.1:   36-7:   37-150: 


1'?0-170; 
120-18: 
163-644 ; 

M1«jc.    0-45: 

421:    

120: 


12T-341 
180-811 


ji45;     41-314.     474:     42-274. 

413;  48-199;  80-577. 
N.   V.   Snnn.   ."57-155:  08-.<^12:  66- 

480:    72-45:    78..35»l :    74-888; 

70-245:  83-762:  O2-1052 :  98- 

,505:     07-92:     08-280,     1018; 

113-214:   117-880. 
Civ.  Proc.  10-448. 
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N,  Y.  Ann.  Cas.  1-74,  266;  8-38G; 
9-409. 
48S. 

X.   Y.   128-49;  200-291. 

II  uo,  HO-2G. 

App.  Dl?.   1-222;   118-81. 

Mi!«c.  7-2:  0-56;  20-49:  80-547. 

N.     Y.     Supp.     46-740;     8C-577; 
08-286.  fOlS. 

St.  Kepr.  34-294;  41-676. 
Sabd.  1. 

:;.   Y.  88-258. 
Sabd.  a. 

IIuu.  47-288. 
Siibd.3. 

I  Inn.  21-326. 

St.  Bep'r.  42-694;  62-260. 

Abb.    N.   C.  20-345;  22-806;  30» 
294. 
Svbd.  4. 

N.  Y.  90-298. 

Hud.  44-343. 

App.    Div.   28-896;   40-526. 

Misc.  24-487. 

X.  Y.  Supp.  16-555;  68-880;  68- 

Civ.  Proc.  4-368;  10-99. 
Sobd.  6. 

App.    DIv.   23-395;  44-690. 

Misc.  80-10. 

St  Bep'r.  28-71. 
400. 

N.   Y.  128-45. 

Hun.  80-26. 

App.   Div.  1-222;  40-526. 

Misc.  20-49;  24-487. 

N.   Y.   Supp.  46-740;  68-85;  98- 
286;   167-79. 
407. 

N.  Y.  87-600;  174-274. 

App.  DIv.  9-240:  20-8:  41-200 
«l-2r,2;  117-30;  110-333; 
lSO-349;  131-126;  137-3UU ; 
159-SOO;    170-olS. 

Misc.    90-77. 

N.  Y.  Supp.  60-480;  70-393;  9S- 
286;  1O1-108R :  115-2ir>; 
121-718;     162-955;     160-494. 

How.  9-378. 

Keyes.  8-157. 
408. 

N.  Y.  119-348;  128-45.  58;  120- 
237;  180-655:  160-44;  171-570: 
180-333;    108-220. 

Hun.    76-223:    77-103;    70-540. 

App.    Dlv.    2-288;    13-0;    14-2fil 
20-116,     215;     28-r,90:     43-4.-1 
43-560;     82-80:     84-377.     4.W 
08-321 ;       0.'5-434 ;      107-1.S7 
1 09-559  ;    114-424.    745:    11f«. 
405;   119-387;  120-737  :  12.^- 
46:    126-730:   l.'iS-n.'^T ;    I'V'- 
675;     144-1.'>0:     14B-P  :     1 J7- 
149;    148-80;    1.'^O-4.*l0:    l.n.l- 
14:     167-304:     l«3-6n:     106- 
312,  833;  170-872. 


IQll 


Misc.    6-588;    0-393;    0-598;    10- 
327:     13-137;  22-270,  283,   436; 
27-203:     28-153;     30-659;     32- 
284;     37-768;     41-313;     42-30; 
44-16;    60-152;    66-110;    91- 
537. 
N.   Y.  Supp.  20-934:  30-8(10 ;  48- 
821,   10f2;  60-927;  64-520;  76- 
942;   84-753;   87-878;    88-700; 
94-964;     06-039,    946;     07-673; 
98-286:     101-1018;    107-883; 
110-374;        116-1115:        120- 
487  ;        128-71)8  :      187-1032  ; 
142-241;     161-800;     166-713. 
St.    Rep'r.    14-909;    15-587. 
Civ.    Proc.    14-365;    21-388. 
N.  Y.  Ann.  Caa.  1-266. 
499. 
N.   Y.   107-61;   lOH-12:  114-359: 
119-348;  122-631:  124-24.  108" 
128-58:        120-237;        13:{-4()7. 
136-655:  141-199:  160-44:  172- 
471  ;    180-333  ;    186-18  ;    108- 
220;  200-21;  217-198. 
Hun,    72-392:    76-223.    544:    77- 
103:     78-442:     70-540;     81-21: 
82-364;    85-173,     509;    86-307; 
87-420;  00-593:  01-612. 
App.    DIv.    2-83,    288:    6-548;    8- 
335:  12-168:  13-9.  337;  16-452, 
625:    18-566;    20-116.    195,    215; 
23-590:     24-444;     33-41;     30- 
418:     48-560;     44-162:    67-73 
489;  78-142:  79-42:  80-343:  83- 
216  :    84-430:    80-585  ;  03-;^21  : 
06-484  :      107-137  ;      100-559  ; 
111-815-     112-159;     114-424 
74.->:    116-405:   110-3S7:  123- 
46;    132-537:    l.S;i-075  :    138- 
r^ai:   141-.-»26;   144-150:   146- 
8;      147-150,      890;      148-80; 
150-430:    15.^-14,    411  ;    167- 
304:     163-65,     839;     166-312, 
833;   170-872. 
Ml 80.  6-588:  6-80,  303:  8-476:  O- 
.•iOS:   10-6:    13-71,    137:   16-.-,.36r 
17-697:     18-113.     175:     22-270, 
283.    436:    23-600:    28-11 «:    30- 
659;    32-284:    37-768:    41-.314: 
42-30;  44-16:   45-37:   56-72: 
59-152:    62-57;    66-110;    68- 
382,  01-536. 
N.   Y.   Siipp.   20-934:  30-.'67,  800, 
004;    45-64:    48-821.    1072:    50- 
927:     56-338:     60-600:     64-520: 
74-6.56;  76-042:  82-44:  84-7-?.  ■ 
85-654:     87-87S:     HS-700:     80- 
693  :  00-848  ;   04-954  :  06-.36  : 
OG-.^66,      046:      07-673:      lOl- 
1018  :       lO.n-llOO  :       107-88r?  : 
110-374:        116-1115;        120- 
323.      437:      12.<«-204;      125-4: 
ll>fU440  :     127-1.-0  ;    128-798  : 
132-155.    289:    1.^3-118:    1.'»7- 
f^08.    iO.'?2:    138-.-41  ;  142-241  ; 
118-7.^3:     14J>-26-J:     161-850: 
l.%2-320;   156-713. 
St.  Bepr.  60-766.     ^  t 
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Civ.  Proc.  14-106,  246,  297. 
N.  T.  Super.  67-28. 
600. 

N.   Y.    lSO-511;  166-256;   184- 
119;  191-461;  1&4-476;  ao<K- 
291;  210-405;  210-241. 
Hun,    25-586;     32-413;     33-143; 

50-333;  71-525;  »2-2. 
Add.  Dlv.  20-12;  30-573;  57-211; 
68-190;  61-65;  67-411;  69-280; 
74-44;  76-367;  77-314,  416;  80- 
160;  84-306.  439;  S5-108:  86- 
546;  87-313.  494;  88-182,  497; 
91-304;  93-308;  95-164;  97- 
642;  100-352;  104-21 ;  109- 
659;  116-857;  117-526,  834; 
118-01;  119-480;  12O-240, 
661;  122-609;  123-809:  124- 
532,  577;  120-676 ;  127-342; 
132-194;  133-359; 
137-192.  234.  714; 
141-661;  145-748; 
163-58  :  164-403 ; 
681;  168-500.  617; 
102-233,  467;  163- 
106-43-119; 


128-191. 

136-499 ; 

140-146 ; 

16O-660 ; 

167-429. 

169-518  ; 

56;       104-.582; 

167-151-.  613. 
Misc.    6-305;    7-321;    11-86;    12- 

631;    19-400.    426:    22-276.    280; 

26-13;  30-155:  31-378:  32-164. 

661;  38-125,  572;  84-50,  89,  310, 

468,   628.   693;    :«5-318:   36-251; 

37-158.    197.    252;    88-294;    39- 

645.    685;    40-552;   41-314;    42- 

76.  2'i4;  46-324;  46-300.  303, 

404,    446;    47-109.    238;    56- 

472;     69-223;     63-259,     437; 

70-363;   91-364. 
N.  Y.  Supp.  83-714;  48-789:  49- 

401.    465;    53-662.    828;   65-479; 

64-494;     65-119:     68-325:     69- 

1116:    71-144;    72-641;    73-641; 

74-661.     837;     76-291;     77-229. 

896:   79-245:    80-518.    652.    615; 

82-531;    84..323.    9S4;    86-197; 

88-528;    90-298;     91-828;     92- 

675;  98-189,  334,  480;  90-366; 

98-232  :      1OO-110  :      102-647  : 

103-1026;    1O7-490;    108-881: 

110-413;     112-6,50;     113-214; 

115-141;     116-456.     66,3.     947; 

117-339.   9.35:    119-207;   121- 

1048,      1109:      122-41.      ,369; 

128-240  ;    128-892  ;    186-256  ; 

137-1043;    138-387;    139-68; 

140-1S3  ;     143-700  ;    144-546  ; 

147-931  ;     148-775;     160-719; 

164-872;    156-869. 
St.    Rep'r.    1-.527;   8-501:   46-636. 
Civ.  Proc.  6-176:  6-41;  9-81. 
Abb.  N.  C.  18-151;  24-156. 
N.  y.  Super.  59-420. 
N.  Y.  Ann.  Cas.  8-389;  9-242.  409; 

10-178. 
Sobd.  1. 

N.  Y.  45-468:  47-430:  74-61;  94-  , 

329;  98-511;  101-348;  110-151,  I 

iota 


624;    116-650;    124-536;     14S. 
134;  170-1. 
Hun,    24-348;    33-367.    545;     40- 

246;    43-309;    69-136;    T»-51. 

App.  Div.  6-129;  13-183;  1T-S29; 

24-153;     26-355:     52-437:      «5- 

176;  80-6:  129-15;   141-661: 

150-680;    168-762. 

Misc.  11-622:  10-031:  17-33:  SBX- 

538;    38-204;    63-182;    <l4-43. 

N.  Y.  Siipp.  29-276:  32-794;   eS- 

682;    ^-641;    116-578. 
St.    Rep'r.    16-177;    24-418:    3T- 

543;  49-38;  67-247.  584. 
Civ.  Proc.  4-9.  342;  5-374;   9-97: 

14-444. 
Abb.  N.  C.  15-260.  270;  23-401. 
Subd.  2. 

N.  Y.  47-487;  60-19;  75-511:  Hl- 
468;     143-167;     164-288;     1S7- 
214;  167-183;  168-1  IT. 
Hun.    43-525:   50-240:    70-23. 
App.  Div.  11-99;  48-557:  6S-190: 
80-2;  84-106;   124-783;   1387- 
343;  129-15. 
Misc.  20-50;  22-581;  24-535;  SS- 

10. 
N.   Y.    Supp.  6-501.   559. 
St.    Rep'r.    4-128;    7-93;    11-86; 
36-915;    89-142;     46-636;     SS- 
438. 
Civ.  Proc.  16-218. 
Abb.  N.  C.  18-877. 
N.  Y.  Super.  49-206;  60-406. 
N.  Y.  Ann.  Cas.  10-361. 
601. 
N.  Y.  47-428;  68-240;  66-610;  ffT- 
103;    67-48;    80-162.    560;    87- 
501;    88-258;    89-498:    97-410; 
1O7-40;  110-55;  122-367;  124- 
108;     128-63;     131-140;     132- 
475.     522;     137-240;     143-544; 
166-404;     166-255;     166-256; 
186-364;    200-290;    207-349 ; 
213-29;   216-556;  216-241. 
Hun,  30-522;  38-481:  41-162;  S8- 
376;  61-178;  69-92;  70-23;  Tl- 
525;     77-467;     78-21;     86-566: 
80-276;  88-258;  92-390. 
App.   Div.  4-424:   12-81:   15-104: 
17-248;     18-566:    23-395:    26- 
208;    26-554;    27-610;    46-526; 
44-583;  47-53:  49-.>86:  611-138. 
317;    61-49;    62-251;    6T-211 : 
58-252;     67-412:     72-213;    T8- 
38:     80-150;     81-3fi6:     82-200. 
624;    84-230:    86-387;    91-3S:): 
98-675  :       100-413  :       106-271 ; 
11.^-602;     116-721:     118-207 
407,    411;     12O-50O;    12-i-783: 
129-693 :     180-345 :     131-389. 
019:    132-538;    137-192.    232. 
474.   71.":   139-193;  142- 
14.^-739;   144-4.34:  146- 
146-541  ;  160-558  :  16T- 
429.  680;  158-616;  169- 
163-921  ^64-4Ta   708; 


239, 
51ft; 
213; 
292, 
577: 


Digitized  by 


Coogi 


NOTBS. 


106-98.     140:     167-605,     606, 
610:    169-787:    170-215. 

Mi»c.  i:«-a76  ;  16-97  ;  17-569  ;  SM)- 
49,  504;  2:£-104;  2a-512;  24- 
587;  ^£5-569;  :MI-728;  29-522; 
3S-758;  34-50,  588;  35-102; 
42-661;  44-56;  45-349;  47- 
611:  49-96,  99:  64-594;  56- 
164:  60-247;  67-256  ;  68-593  ; 
70-363,  425;  72-345;  79-241. 
424;    87-175. 

N.  Y.  Supp.  6-549;  15-555;  28- 
871;  83-50;  46-34;  47-717;  48- 
226.  808;  50-1008;  52-1024;  53- 
881;  56-1028:  5S-85,  360;  61- 
581.  970;  62-244;  63-942,  978; 
64-391,  749;  65-379,  711;  68- 
542.  812;  73-641;  76-191.  871; 
SO-552;  81-381.  452,  1052:  83- 
760;  86-843;  90-344;  91-179. 
570  ;  94-456  ;  96-716  ;  98-772  ; 
103-554,  873;  194-1118;  106- 
119;  113-573;  115-273;  116- 
1115;  120-431;  121-825. 
1048;  122-41,  369;  123-240; 
128-892  ;  131-267 ;  135-44 ; 
139-844 :  141-549;  142-382, 
416  ;  14;i-916  ;  147-913  ;  148- 
26S,  292;  149-503;  150-391  ; 
151-54;   155-1066. 

St.  Rep'r.  12-507;  15-135;  23- 
356;  28-446;  34-631;  39-981: 
41-577;  43-371:  44-252;  54-89; 
67-247. 

Civ.  Proc.  10-189.  236;  13-00: 
19-58;  21-82. 

Abb.  N.  C.  23-60,  268. 

N.  T.  Super.  59-364. 

I>ally   Reg.   33-1421. 

N.  T.  Ann.  Cas.  9-242;  10.861. 
8iibd.  1. 

N.  T.  56-420;  61-226;  82-271; 
84-272;  93-552;  118-258;  128- 
295;  131-72;  132-472;  143-547; 
144-44:    155-171. 

Hun.  22-52;  33-465;  37-387;  44- 
10;  50-589;  52-226;  65-77: 
67-142:    72-463:    81-420. 

App.  DiT.  30-477:  38-,550;  49- 
200;  67-410:  73-40;  76-519; 
120-500 ;  124-783  •  157-292, 
682;    166-867. 

Misc.  1O-120.  223;  16-341;  21- 
512,  713:  27-147:  33-428. 

N.  y.  Snpp.  31-7;  52-387:  56- 
426  :  64-1  r.6  :  78-600  :  87-717  ; 
96-403 ;  130-315 ;  141-549 ; 
142-785;   151-^02. 

St.  Rep'r.  14-97:  17-181;  19- 
486  :  35-278  :  3^-477  ;  39-171  ; 
49-299;    53-438. 

Civ.  Proc.  4-367:  8-120.  835;  15- 
53,  236. 

Abb.  N.  C.  15-177. 

N.  Y.  Ann.  Cas.  5-288. 


tois 


Sabd.  a. 
N.  Y.  50-17;  82-10;  84-272;  89- 

508;  164-110. 
Hun,     40-497;     48-525;     44-343; 

53-626;  55-264. 
App.     DIv.    5-517;    68-345;    72- 

^13;    84-230;    118-776;    132- 

277;   157-292.   681. 
Misc.  7-152;  14-485;  16-341;  17- 

353;   64-14;  89-406. 
N.    Y.    Supp.    67-956;    108-698; 

117-26 ;     118-799 ;     141-549 ; 

142-785;    151-702;    152-240. 
St.  Rep'r.  39-313;  43-155. 
Civ.  Proc.  7-291 ;  10-69 ;  11-210. 
Abb.  N.  C.  15-342:  20-222. 
602. 

N.    Y     107-40;    155-404;    186- 

864;    216-241. 
Hun,     42-283;     60-240:     85-414; 

92-301. 
App.   Dlv.  10-194;  82-624;  118- 

602;   181-389;   132-277:  136- 

496;    137-237,    715;    157-389; 

164-471. 
Misc.  12-57;  17-569;  20-504;  89- 

576 ;  64-48  ;  70-425  ;  84-33. 
N.    Y.    Supp.    6-540;    33-50;    49- 

972;     81-1052;     96-568;     98- 

772;    121-189;    122-41;    126- 

974;  138-189;  142-253;  145- 

984 
St.   Hep'r.   24-918;   42-694;  46- 

490;  60-677. 
Snbd.  1. 

N.  Y.  55-270;  155-672;  159-548; 

164-119. 
Hun,     26-367;     36-339:     40-187; 

53-626;  65-502;  69-92. 
App.    Dlv.    16-601;    32-492;    77- 

254;   110-672;    132-277. 
Misc.    10-222:    12-198;    21-717; 

54-387 
N.    Y.    s'upp.    28-1060:    80-1058; 

48-140;    79-208;    117-26. 
St.    Rep'r.    12-507:    23-356;    27- 

359:   53-162. 
Civ.  Proc.  10-84. 
Snbd.  2. 
Hun.  24-97;  78-20. 
App.    Dlv.    26-205:    32-153;    92- 

165;    144-439. 
Misc.  14-484  ;  58-459. 
N.    Y.    Supp.    35-699;    86-1121; 
108-1042. 
Snbd.  3. 
N.  Y.  92-76;  124-24;  139-534. 
Hun,  40-497. 

App.  Dlv.  132-277:  144-437. 
Misc.  13-41:  23-247;  24-.57R. 
N.     Y.     Supp.     29-66;     117-26; 

120-537. 
Civ.   Proc.   10-86.  286. 
Abb.   N.  C.  26-293. 
503. 

N.   Y.   200-292;   216-241. 

Hun.   1.^-461. 

Misc.   12-197;   8»-58'^oQle 


)gl 


NOTBB. 


N.  Y.  Supp.  142-765. 

Abb.  N.  C.  15-172. 
504. 

N.  Y.  200*202. 

Misc.   12-197. 

N.    Y.  Supp.   120-431. 
505. 

N.   Y.  69-674. 

A  pp.    Dlv.    26-208:    ll»-687. 

Misc.   20-122;   49-99. 

N.   Y.   Supp.  60-1100. 
600. 

Hun,  41-278. 


App. 
Misc. 
N.   Y. 


Dlv.   14-438;   108-229. 
8-150;  92-508. 
Supp.  20-768:  29-303:  Ro- 
ll 00;  104-350;  165-581;  156- 
538. 

St.   Uep'r.  4-674. 
50T. 

N.    Y.    107-35;  213-33. 

Hun,  74-123:  7S-52.  80;  79-571; 
144-518;    150-124. 

App.  Dlv.  4-42o:  27-319:  28-377; 
33-404;  37-010:  44-439;  68- 
357;  00-69;  73-112;  77-410:80- 
150:  lo:U279.  1>S2;  113-834; 
119-480;  124-573;  125-435; 
1 27-;i4 2  ;  1 28-4  73  ;  1 29- 1 6  ; 
133-303;  137-029;  139-343; 
1 44-5 1 8  ;  150-1 24  ;  1 59-5 16  ; 
102-408 :     108-968 ;     109-249. 

ML«5C.  9-30S;  10-204;  14-332;  KU 
275.  024:  19-3,  10.  400.  420: 
20-300;  22-531:  25-10,  13.  551; 
20-GS2:  30-155;  33-125;  34- 
50.  589:  35-320;  37-252;  39- 
547,    635;    44-208;    58-197. 

N.  Y.  Supp.  29-2<l3;  3O-.300.  045: 
33-332.  414:  50-500:  51-155: 
53-820:  50-258:  57-155:  58- 
820;  09-132.  728;  71-144;  70- 
402;  79-312;  80-552,  615:  92- 
1052  :  103-1026  ;  1 12-830  ; 
113-^14:  114-220;  115-141: 
121-1109;  129-431;  144^546; 
154-464 ;    157-385,    395. 

St.   Rep'r.   12-500. 

Abb.  N.  C.  29-209. 

N.    Y.   Ann.   Cas.   1-72;  5-63;   8- 
386;  9-409. 
508. 

N.   Y.  109-329. 

Hun.  02-553;  74-123. 

App.  Dlv.  52-449:  03-61 ;  77-416: 
8O-510:  103-275.  282;  lOO- 
l.-)0:  107-10;  11:J-000.  834; 
125-435;  12S-;i45.  847:  130- 
316,  500;  144-518;  153-643; 
100-141;    107-013. 

Misc.  14-322:  19-400:  25-245; 
30-43.  48:  33-132:  34-5SS;  35- 
.^20  :  41-;n4  ;  IO-140  ;  51-500  ; 
70-1.SG. 

N.  Y.  Snpp.  51-155:  55-02:  05- 
73;  07-1024;  70-309;  71-144. 
548;    79-312;    83-762 ;  87-494 


92-1026,  1062;  112-718;  124- 

785;  129-431;  188-720. 
Civ.  Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  Y.  Ann.  Cas.  1-73. 
509. 

N.  Y.  200-291. 
Hun.  22-586. 

App.    Div.    187-509;    169-5n. 
Misc.  12-197. 

N.  Y.  Supp.  121-1048 :  132-421. 
N.  Y.  Ann.  Cas.  2-281. 
Aop.   Dlv.   114-603. 
510. 

N.  Y.  Supp.  99-1052. 
511. 

N.  Y.  130-458. 

Hun,  25-277;  63-191. 

App.  Dlv.  49-384;  90-500;  114- 

603  ;  180-569  ;   137-400. 
JIIsc.  15-124  ;  54-7:^ 
N.     Y.     Supp.     <W-572:    S6-.-i28; 

104-494:     116-34;     121-718; 

128-707;    182-335. 
Civ.   Proc.   19-373. 
N.   Y.    Super.   48-203;  64-8;  57- 

120. 
512. 

Hun,  25-277. 

App.  Dlv.  49-384;  114-608. 
Week.   D\g.  10-213. 
513. 
N.   Y.   210-241. 
App.    Dlv.    114-603. 
Misc.    74-482. 
N.  Y.  Supp.  ©9-1052. 
614. 

X.    Y,    169-219;    200-291,  M2; 

212-36. 
Hun,  87-245. 
App.  Div.  21-7;  22-476:  88-182;- 

93- 121;      1  <M>-352  :      1 14-603 ; 

119-579;     137-814;    138-438; 

141-427:    141-910. 
Misc.  8-224  ;  11-85  ;  15-461;  46- 

575  ;  62-91. 
N.   Y.   Sunn.  28-564;  32-814:  38- 

1047:    47-264:    48-30:    8e-»78: 

91  -828  ;      92-730 :      1 15-1011 ; 

116-597;    122-29.    800;    126- 

25.  728,   817;    167-698. 
St.  Rep'r.  4-127. 
Civ.  Proc.  19-03.  315. 
How.  54-211;  60-48. 
515. 
N.    Y.    166-257;    198-453;  206- 

291. 
n»in,  89-370. 
App.      Dlv.      92-165;     138-438; 

141-910;    142-432;    143-285. 
Misc.  02-91. 
N.    Y.    Supp.    80-1122;   89-564; 

115-1011;    122-800;   126-723, 

817. 
riv.  Proc.  1-204. 
510. 

N.    Y.    126-660;   169-219;  IW. 

453;  212-8V> 
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Bon,  78-80;  74-424;  7&-389;  8<i- 

66. 
App.  DlT.  15-476;  51-607;  71-37; 

»4-480;     80-546;     H7-261;     Oa- 

121;   111-319;   lHI-301;  12H- 

323;  137-570;  138-468;  140- 

872:    141-473;    141-871,   010; 

148-574,    868;    144-408;    149- 

901  ;    150-93  ;    152-707  ;    1«2- 

283 
Misc.     8-224;     50-256;     62-91; 

90-6. 
N.   Y.   Hupp.  20-770:  44-486;  84- 

63;   75-678;  83-756;   84-319; 

112-675:    115-1011;    122-237. 

822;    125-710;    12B-324,    478, 

723;    12tt-238;    134-747,    812; 

14«-1072;  147-606;  153-1081; 

157-682. 
Civ.   Proc.  10-66.  68. 
Abb.  N.  C.  21-68. 
How.  e2-253. 

N.  Y.  Ann.  Cas.  4-219;  7-286. 
SIT. 

N.  Y.  81-251. 
N.  Y.  Super.  46-21. 
Week.  Dfe.  0-274. 
018. 
Hon.     21-840;     26-661;    77-428; 

88—594 
A|5>.  Div.' 127-150;  181-95;  144- 

550. 
N.  Y.  8upp.  84-891;  08-557. 
63  O. 

N.    Y.    97-370:    133-433;    170- 

439  ;  184-120 ;  216-224. 
fiun    02— 242 
ApD.*  Div.  11-96;  30-418:  40-304; 

d3-305  ;        85-46  :        1 1 0-304  ; 

127-150  ;    130-637  ;     1 31  -642 ; 

182-400;    140-264;    150-516; 

162-463;     165-118 ;     166-363. 
Misc.  11-218:  13-187;  14-80:  29- 

524,  629  ;  30-529  ;  45-237  ;  56- 

472 :  63-236. 

Supp.  28-564:  60-89G;  61- 

71-029 :     82-100.') ;     07- 

111-354;    116-700;    141- 

144-546;   150-719;  151- 


N.  Y. 

188; 
68: 
240; 
996 
N.  Y.*  Super.  50-805. 


N.  Y.  87-40:   138-291;  188*55. 
App.     Dlr.    88-69:    03-166;    94- 

440:    160-414:   167-585. 
Misc.   29-572:  40-336. 
N.  T.  Supp.  88-235;  152-817. 
Civ.   Proc.  14-6. 
How.  64-509, 
Law  Bull.  4-18. 
521. 
N.  Y.  180-406:  188-456. 
Hnn.     86-168;     48-521:     50-23C: 

60-292:  77-427;  78-57;  70-164: 

85-64:  87-340. 
App.    Div.    3«-186.    668:    40-02.'?: 

40-422;  OS^SSU;  0O-62;  61^190; 

IMS 


73-300;  106-66;  108*817;  114- 
130;  115-351;  116-82;  110- 
382.  301  ;  124-812  ;  136-149  ; 
139-316:  149-477.  535;  150- 
833  ;  154-236 ;  150-817. 

Misc.  8-472:  26-39:  27-122;  41- 
618  :  67-572  ;  60-320 ;  74-522  ; 
77-i82. 

N.  Y.  Supp.  65-179;  56-362:  50- 
516;  63-422;  68-806:  69-86; 
70-437 ;  76-861  ;  05-t88 ;  97- 
234;  99-618;  101-241;  129- 
415:  123-1026;  124-757  ;  133- 
1070;  184-87;  186-287;  188- 
859;  140-188;  144-476:  145- 
432 

St.   Ilep'r.  3-175. 

N.  Y.  Ann.  Cas.  2-lia 
522. 

N.  y.  114-518;  185-189;  169- 
217;   184-157;  216-627. 

Hun.  46-1:  51-248;  65-358;  69- 
456;    73-80;    82-206;    86-86. 

App.  Div.  16-205;  20-167;  22- 
646:  28-212;  80-287;  31-301; 
88-162;  40-422;  50-533;  51- 
800;  62-421«  438;  65.112:  69- 
448;  76-114:  80-6:  Hl-143:  H4- 
480;  80-92;  05-147;  07-54,  67; 
98-210;  111-319;  110-400; 
141-912;  145-571;  140-636. 
901  ;  151-r)00  ;  KI3-722  ;  165- 
119;  160-416. 

Misc.  7-542;  8-225;  0-390:  H- 
47:  15-26;  17-33:  10-42(5:  22- 
100,  538  ;  26-70.  606  ;  27-704  ; 
4O-305:  44-lJi7;  45-340;  62- 
91;  67-572;  01-232. 

N.  Y.  Supp.  48-531.  1054;  61-967. 
56-542;  63-422:  70-1130:  71- 
62;  72-573;  74-1026;  78-7S2; 
80-1085:  87-768:  88-745;  80- 
ma;  00-340:  07-744:  115- 
1011 ;  126-728 ;  120-879  ; 
137-962;  150-719;  163-1081; 
156-973. 

N.  Y.  Super.  60-141. 

N.  Y.  Ann.  Cas.  5-62. 
623. 

N.  Y.  103-242;  131-490. 

Hun.  33-238;  65-37. 

App.  Div.  117-471;  124-764; 
138-713:    165-886. 

Misc.  8-540:  32-2SS :  48-494; 
54-240;  87-418;   01-416,   578. 

N.  Y.  Supp.  29-787:  34-784:  66- 
366;  05-910;  102-626;  104- 
307;  123-762;  140-501;  151- 
861. 

Civ.  Proc.  6-30:  14-8. 

Abb.  N.  C.  21-214. 
.>24. 

N.   Y.    1 10-150. 

Hun.  46-397. 

App.   Div.  84-306;  00.247. 

Misc.  26-202. 

N.  Y.  Supp.  82-6«^ 

Digitized  by  VjOOQlC 


NOTES. 


Civ.  Proc.  14-448;  ai-2S. 
Abb.  N.  C.  14-86. 
Dem.  2-429. 
52S. 

Hun,  33-152;  61-40. 

App.      Div.     86-562;      114-286; 

121-635:   137-879. 
Misc.    20-573;    32-107.    429;    40- 

206;  43-590;  49-306. 
N.  Y.  Supp.  65-428:  66-745;^  83- 

1019;    80-525;    00-769;    106- 

303;  130-873. 
St.    Rep'r.   30-825. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.  Dig.    23-286.^ 
N.  Y.  Ann.  Cas.  7-874. 
Snbd.  1. 

N.  Y.  133-27a 
App.  DIv.  47-392 ;  117-124. 
N.  y.   Supp.  102-386. 
Snbd.  8. 
Hun.  24-848;  27-870;  41-59;  46- 

898;  74-347. 
App.  blv.  84-806;  145-571. 
Misc.     18-628;     26-202;     27-496; 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.  Rep'r.  2-276. 
Civ.  Proc.  11-5;  15-264;  10-243. 
Abb.  N.  C.  20-4. 
Daly.  13-86. 
526. 

N.  T.  54-574  ;  04-574  ;  110-160 ; 

217-108. 
Hun.  25-158;  27-869;  41-58;  40- 

471;  61-49. 
App.     Dlv.    44-31;    52-482;    OO- 

247;    114-285;    137-879. 
Misc.   7-360;   17-736:   24-52;   32- 

107;  43-589:  40-306;  60-357. 
N.  Y.  Supp.  60-407;  65-114.  427; 

80-525;   00-769;   156-1096. 
Civ.   Proc.  0-76:   14-443;   10-241. 
Abb.  N.  C.  20-2. 
Week.  Dig.  15-211. 
N.  Y.  Ann.  Cas.  7-374. 
627. 

N.  Y.  200-291. 
Hun.  33-143:  73-211. 
App.  Dlv.  170-382. 
N.  Y.   Supp.  48-856. 
How.  67-230. 


N.  Y.  52-596;  74-307. 

Hun,   18-494:  25-151. 

App.  Dlv.  52-482;  170-882. 

linsc  30-66 ;  48-495 ;  55-534. 

N.    Y.    Supp.    60-1016;    62-888 

05-910 ;   105-948. 
Civ.  Proc.  6-117. 
Week.   Dig.  22-188. 
520. 

App.  Dlv.  138-713;  165-885. 
Hun.  65-37. 
N.  Y.  Supp.   151-361. 
Civ.  Proc  6-80. 


530. 

Hun,  26-335. 

Misc.   11-647;  50-47;  62-422. 

N.    Y.    Supp.    07-829;    116-647; 

121-1018. 
Civ.  Proc.  6-412. 
Abb.  N.  C.  18-863. 
531. 

N.  Y.  84-493;  07-272;  120-23. 
Hun,  27-515;  28-215;  40-47;  49- 
283;      50-5;      61-210;     71-:2iM; 
72-442;  75-428;  82-359. 
App.  Div.  3-188;  21-236;  83-565. 
87-534;    64-615;     65-162:    6K. 
483;   60-143;   73-319.   309;  74- 
74;    7T-318;    88-68.    629:    88- 
183,     237;     00-256;     114-11.1; 
116-133.    359;    110-427:   120- 
642;    132-848;    138-787,   898: 
140-889;    146-469;    148-634; 
153-58 ;      150-581  ;      163-542. 
943 
Mi8C.'lO-8;  15-415;  22-145:  24- 
878;    30-301;    86-838;    80-424; 
44-165:     45-202:     47-6;     40- 
321;   68-254;   88-123. 
N.  Y.  Supp.  18-558;  47-669:  40- 
937;    72-248,    593;    74-931:   76- 
672;     77-251;     80-21;    H2-490. 
493;    85-428;    88-966;    80-7»4: 
eo-940;    01-872;    08-196:    90- 
681;  1O1-904;   115-124;  11«- 
720;    121-424;     123-12.    431; 
125-803:    120-377:    131-271; 
137-1043;    148-604;  144-771: 
148-970;     158-988;     165-124. 
St.  Rep'r.  12-71. 
Civ.    Proc.    14-57.    99,    167,   251 
274;  15-24,  134,  182;  10-71.  72. 
74.   207;  21-89,  304;  23-237. 
N.  Y.  Super.  55-156. 
N.  Y.  Ann.  Cas.  6-21,  22L 
532. 

N.  Y.  114-518;  133-247. 

Hun.     47-281;     75-428;     90-530; 

01-188 
App.  Dlv.  16-187;  20-5:  37-414; 
8fe-87  ;  58-382  ;  00-171 ;  lOf- 
602;  118-431;   140-422:  168- 
444. 
Misc.    16-56.    170;    26-298:  94- 
234;   6O-5S0:   61-112;   71-28; 
72-382  ;  85-148  ;  87-284  ;  89- 
126. 
N.  Y.  Supp.  86-346;  55-1045;  6«- 
1093;    60-1127;    00-962:   95- 
93;    104-33:    112-1111;   126- 
362;  127-184;  148-174;  149- 
857;    152-882;    158-800. 
St.  Rep'r.  25-316. 
538. 

N.  Y.  101-334;  188-246w 
Hun,  18-288;  72-400.  ^ 

App!  Div.  15-884;  84-132.  257; 
37-575:  42-248;  48-557;  58- 
298;  70-435:  88-550:  HT- 
457;  110-675;  128-12;  137- 
664;    141-45J^;    14S.46;  161- 

&016 
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490;  lBO-742;  iei-l&7 ;  lea- 
496;  166-209;  168-40. 
Misc.  11-47;  14-650;  15-629:  20- 
699:  22-27G;  2&4-227:  ^5-231; 
4O-107;  44-219;  47-416;  50- 
005;  67-649;  68-382. 
N.  Y.  Supp.  54-527,  629;  55-73; 
3»-19;  IW-2'JU;  T5-4t>4;  Ma-l.V.; 
S8-1044  ;  1UO-4U6  ;  lo:£-544  * 
107-452  ; 
122-30(*. ; 
:  iaH-177; 
146-392 ; 
153-8G4 ; 


ios-ss:i ; 

126-201  ; 
144-966 ; 
147-376 ; 
154-961. 


1 04-100; 

ii:8-v»97  : 

132-1053 

145-99 ; 

151-495 
St.  Uep'r.  4-30. 
Abb.   X.   C.  0-301. 
How.  6-272. 
Week.    Dig.   12-346. 
N.  Y.  Ann.  Cas.  10-425. 
534. 

N.  T.   76-897.  564;  85-384;  113- 

662. 
App.  Dlv.  34-131:  38-36:  89-519: 

49-172;      135-374;      189-798: 

142-79;    160-703;    168-141. 
Misc.     11-139;     20-242;     24-389; 

49-307;  50-281. 
N.  Y.  Supp.  31-1021:  45-794:  46- 

528;    54-629;    100-466 ;    112- 

1107;  129-397;  124.401:  153- 

437. 
Civ.  Proc.  T-219;  14-138,  428;  15- 

882. 
Dalj,  19-844. 
5SS. 

N.    T.    69-122;    75-496;    77-182; 

81-246;  87-281;  118-179;  177- 

136;  194-312,  321. 
Hun.  16-569;  23-200;  73-84;  86- 

482. 
App.     DiV.     16-82,    271;    22-404; 

24-91;   26-74;  89-518;    52-449; 

67-598;  72-184;  74-305;  79-40; 

81-153;  86-516;  109-868;  111- 

482.     489;     120-575;     124-777; 

135-369;    140-314 ;    161-137; 

164-397. 
Misc.   14-332;  37-506;  41-366: 

46-487;  55-571. 
N.  Y.  Supp.  65-73;  75-1034;  76- 

429  ;  77-597  ;  88-762 ;  84-764  ; 

96-822;     97-908,     911;     104- 

1081 ;        109-238  ;        120-384  ; 

125-212;  149-801. 
St.  Rep'r.  12-649. 
Civ.  Proc.  8-138. 
N.  Y.  Super.  52-302. 


536. 
N.  Y. 

Hun. 

App. 

148 


93-515;  149-476. 
23-50;  25-498;  79-563. 
Dlv.  4-115;   16-82,  83:   IS- 
__;     44-324:     48-293;     52-449 
66-260 ;        80-292 ;        86-516 
140-814;  146-897;  148-484. 
Mtoc.   10-678;   14-332;   42-76. 

1017 


Supp.   69-619;  65-73 
80-. —        


1   73- 
195- 


N.    Y.   __„. „ 

23  ;     80-226  :     83-762  ; 
416;   125-212;  132-968. 

St.  liep'r.  2-84. 

Abb.  N.  C.  31-5a 

How.  67-447. 

N.  Y.  Ann.  Cas.  1-276. 

Law  Bull.  4-31. 

**  N.  Y.  74-88;  210-411. 

lliiu,   '41-3ii2:  5S-375:  88-601. 
App.     Dlv.     27-20;    32-171;    85- 

405;     86-579;     61-64;     67-601; 

7t.-41ii :   «;i-101  :  9»-514  ;  118- 

7;     120-677;     123-809;     134- 

759;     13S-88;     142-79;     143- 

144  ;   144-551  ;   146-321 ;  149- 

278;    155-119,    122;    157-466; 

159-237. 
Misc.   U-439:   13-193;   17-33;  20- 

142:  26-489:  37-51:  39-545:  41- 

313  ;  43-417  ;  54-144  ;  56-365  ; 

65-579  ;    67-228  ;   88-295. 
N.  Y.   Supp.  50-108:  52-965;  56- 

614;    57-473;    69-1115;    105- 

278;  115-141;   124-473;  139- 

781;    133-704;    149-47;    142- 

915;   150-613. 
Civ.  Proc.  19-359. 
588. 

N.   Y.   210-405. 

Hun.   76-574;   88-601;   92-1 

App.    Div.    4-423;    39-426;    61- 

64;    123-809;    134-759;    146- 

821;  155-122. 
Misc.  6-610:  25-12;  84-693;  41- 

313;  48-417. 
N.   Y.  Supp.  53-770;  56-614;  69- 

1115;    76-1011;    115-141;    119- 

451;   159-613. 
Civ.   Proc.   14-224;   19-375. 
N.  Y.  Ann.  Cas.  9-169. 
539. 

N.  Y.  141-84. 

Hun,     59-137;     69-413;     70-488; 

89-11,  572. 
App.  Dlv.  16-609;  23-27:  33-174: 

45-98  ;  87-465  ;  97-136  ;  102- 

584;     198-99;    112-15;    162- 

213. 
Misc.   7-375:   10-633;   12-80;   24- 

388;   48-212;   91-423. 
N.     Y.     Supp.     48-383;     92-924; 

98-53 
Civ.  Proc.  14-130,  283:  15-56. 
540. 

N.   Y.  141-84. 

Hun.  70-488:  89-11. 

App.  Dlv.  87-465 ;  97-136 ;  108- 

99:   112-15. 
MlBc.    10-654;    24-888;    91-423. 
N.   Y.   Supp.  98-53. 
Civ.  Proc.  15-56. 
541. 

N.  Y.  141-84. 
Hun.  89-11. 


App.   Dlv.  12-198:  28-27;  45-98; 
87-420,  466;  111-8M.         t 
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Misc.    7-37d;   24-388;    91-423. 
IX.   1.  8upp.  63-401;  81-299;  »7- 

005;  155-271. 
Civ.   i'roc.  14-130. 
542. 

N.  Y.  123-138;  104-392. 

Hun.  44-530;  60^244. 

App.   Div.   7-5G6;   11-522;   13-94; 

20-325;    20-374;    41-411;    53- 

627  ;  79-22  ;  86-580  ;  97-534  ; 

110-216;      112-15,     122,     128; 

115-343 :     117-471 ;     127-449, 

809;     128-684;     130-21:     135- 

362;    187-398;    142-80;    147- 

374;   154-323;   162-393. 
Misc.   8-95;   14-182-23-445;  26- 

208;  27-50;  41-558;  52-637; 

58-269;    54-302;    67-584;   90- 

77. 
N.  Y.  Supp.  28-1006;  48-788;  58- 

554;    56-480:   5H-822;    65-729; 

79-1011:  95-114:  90-216:  97- 

270;  98-53,  83.  1.36:  1OO-1029; 

102-579,    626;    108-77,    1086; 

111-844;       113-80;       114-459; 

121-718;     147-570;     148-517; 

152-955;   157-303. 
Civ.  Proc.  14-6;  19-161,  378. 
Abb.  N.  C.  aO-1;  31-254. 
N.  Y.  Ann.  Caa.  1-26. 
548. 
Hun,  20-616. 
App.   Div.   18-94;  112-15;  117- 

472. 
N.  Y.  Supp.  89-564;  102-626,  &42. 
Civ.   Proc.   19-63. 
64k4. 

N.    Y.    101-540;    188-324;    162- 

201;   198-138;  218-165. 
Hun,  82-612;  70-47;  74-270. 
App.   Div.  6-379;  11-100;  16-75; 

17-530;    24-134;    27-2:   28-172; 

29-575:    33-554:    41-570:    46- 

163;    48-499;    58-121;    69-281; 

72-290;    77-344;   X2-8.30;    85- 

228;    95-626;      99-285;    102- 

249;    10t>-518;    112-15;    117- 

236;  122-614;  123-418;  128- 

.325;     1.33-738:     134-470.     6.51; 

136-381  ;    144-358 ;    149-245  ; 

164-110;   168-288. 
MiRC.    7-61:    8-495:    11-395;    14- 

427  ;  20-382  ;  42-638  }  45-254  ; 

46-558. 
N.  Y.   Supp.  28-754;  44-691:  45- 

704:     48-316:     50-886;    58-724; 

61-736;    68-651;    74-661;    79- 

74,   408;   83-315;   92-063;  96- 

510;     98-53:     101-1060:     107- 

507.    1110;     112-081:    118-134; 

119-.347.  464:  120-1015:  128- 

1042;    149-484;    153-1004. 
St.  Rcp'r.   71-25. 
CIr.    Proc.    14-187,    293;    19-448; 

21-82. 
Abb.  N.  C.  27-139:  31-254. 
N.  Y.  Ann.  Cas.  a-121. 

IMS 


545. 

N.   Y.   181-123. 

Hun,  17-604;  18-345. 

App.  Div.  22-476;  28-512:  30- 
.>10;  49-366,  640;  62.376;  75- 
23;  76-330;  77-313;  93-323; 
9.%-125  ;  97-54  ;  108-296  ;  116- 
794  ;  119-795;  124-621 :  129- 
18,  694;  186-544;  136-162; 
153-902  ;  157-76  ;  159-676 ; 
162-467,  559;  164-357;  170- 
63. 

MIbc.  26-262;  32-47,  163;  84-30. 
635;  87-367;  89-,547,  548;  41- 
573  ;  43-417  ;  44-57d  ;  61-499; 
53-460:  55-367;  69-74;  72- 
478 '   91—99 

N.  Y.'Supp.  47-1099;  48-30;  63- 
526;  66-857;  TO-1094;  75-400; 
77-957;  78-414:  79-244.  243; 
85-146:  90-133;  95-718: 164- 
787;  199-221:  113-214;  114- 
139;  115-141;  120-181.  5«: 
125-1015 ;  180-787 ;  137- 
1102  ;  141-238  ;  144-876 ;  147- 
597,    931 ;    149-665. 

Civ.  Proc.  7-62,  314;  15-72. 

How.  58-220. 

N.  Y.  Super.  45-414. 

N.  Y.Aon.  Caa.  8-386;  »-406;  lO- 
178. 
646. 

N.  Y.  81-14. 

Hun,  12-92;  26-442;  86-70;  K»- 
129. 

App.  Div.  18-124:  86-579;  44- 
532;  62-260:  71-413.  421:  W- 
148;  88-188:  98-815:  112-15; 
116-183;  118-832;  120-661; 
122-250:  283;  126-361;  127- 
967;  156.124;  169-516. 

Misc.  10-28:  14-R2:  16-483:  20- 
282,  300;  4S-202,  266;  4»- 
821 ;  58^460  ;  61-4.38 ;  67-258. 

N.  Y.  Snpp.  70-1123:  75-OOZ  QW. 
83-148:  84-669:  85-1113:  K6- 
959:  9O-680:  98-58;  90-841: 
108-835:  196-75:  lOH-TOT. 
780;  110-403;  111-872:  112- 
518:  114-890,  898:  115-4»5: 
122-209,  604;  184-694;  144- 
546. 

St.  Rep'r.  69-379. 

Civ.   Proc.   19-56,  68,  821;  21-«)l 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Caa.  T-96. 
547» 

N.*  Y.  129-209;  199-580;  900- 
20;  210-411. 

App.  Div.  180-391,  452,  508 
694;  131-9.  203;  132-181,  m. 
783:  133-71;  184-321,  4J5S, 
561  ;  135-421,  435,  585;  137- 
JS91:  138-274.  514.  819;  189- 
26,  741,:  140-135,  439:  141- 
800;  143-143,  926;  144-16S. 
188,  830.  537.  550,  559;  148- 
885;  149-242,  278,t470;  IB- 
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653;    153-237,    708;    155-119; 

15T-120.    285.    466;    158-617; 

160-237,    742.    799;    l<M)-7Gr, ; 

lGl-782:    l«4-r»98.   609;    lOT- 

355,    542;    168-257;    10O-468. 

792. 
Misc,    00-564:    02-262,    491;   e4- 

290;     65-809,     555;     041-613; 

«T-228^     574.      583;      OH-193, 

470;  70-337;  78-402;  74-204, 

289.  ©61 ;  78-417,  679 ;  79-82. 

249;  82-486;  89-535;  91-675; 

92-247. 
N.    Y-    Supp.    112-659;    113-789, 

819.     983;     116-.S4.     64;     117- 

937;     119-705;     120-3,'J3,     771. 

969.  971;  121-1110;  122-300; 

123-341.    491;    124-473,    504, 

550.    750,    815;    126-90,    709; 

127-697;    128-722,    781,    791. 

931;  129-846:  132-570;  133- 

281,     560.    823;     134-7,    694; 

137-1084 ;     139-341 ;     140-47. 

257.   403;   142-195.  915;  144- 

51.     897:     145-789:     153-702, 

870;     155-343.     926;     157-98. 

118. 
B49. 

N.  T.  53-640;  67-1;  69-188;  74- 

491;    80-408:    UOl-1:    123-557; 

12S5-365;  159-50;  171-235. 
Hon,    11-38;  18-304;  22^63;  58- 

558. 
App.  DiT.  4-548;  26-516;  29-437; 

68-12;  85-194.  579:  88-2;  90- 

206  ;  93-410  ;  90-88 ;  101-598  ; 

107-542;    111-543;    116-337; 

135-282 ;    140-530  ;    157-295  ; 

161-765;    105-2. 
MIso.     18-364;    22-524;    54-117; 

06-223;  07-109. 
N.   Y.   Supp.   50-300;  53-59;  05- 

382:    73-935:     74-194:    83-135. 

287;    84-372;  02-29,  220;  OO- 

191:    110-49;    115-686;    110- 

1028;      122-1023;      130-839; 

142-506;    143-277;    145-397; 

147-78. 
St.  Rep'r.  2S-4;  38-25;  38-588. 
Civ.   Proc.  14-320,  352;  15-419. 
Abb.    N.   C.   18-230;  21-257;  28- 

266. 
How.  N.  S.  1-8.    • 
DalT.  9-516;  14-448. 
N.  Y.  Ann.  Cas.  6-65,  282. 
Babd.  1. 
Hun,  44-4. 
App.  Div.  16-479. 
Misc.  18-99. 
N.  Y.  Supp.  44-964. 
flabd.  a. 

N.    Y.    88-148:    46-349:    51-594; 

53-260:     56-456;     08-273;     70- 

486:    77-427.    589:    80-202:    84- 

239:    93-363:    90-100:    103-090; 

126-511;       132-507:       169-57; 

171-235. 


Hun,  10-587;  14-519;  20t22;  27- 

26;  28-839;  30-9;  38-114;  37- 

508;  44-8;  50-344;  57-594;  58- 

558;  59-149;  72-462. 
App.    Div.    10-417;    31-291;    39- 

21;  92-277;  67-514;  68-14;  9<;- 

90;    104-25;    107-541 ;    109- 

756;  115-769;  181-292;  150- 

254. 
Misc.    19-130.    356:    23-723:    2J>- 

678  ;  30-535  ;  30-487  ;  57-496. 
N.    Y.    Supp.    4-3:   0-40^:   9-22!i; 

15-679:    44-954:    52-9S<i:    5!»- 

721;  73-935  ;  90-344  ;  93-285  ; 

150-166. 
St.    Rep'r.    17-974:    35-500;    30- 

709:  42-821:  44-168. 
Civ.  Proc.  8-267.  420:  9-225;  14- 

356:  15-16. 
Abb.  N.  C.  10-475;  18-262. 
N.  Y.  Super.  52-236. 
Sobd.  3. 

N.  Y.  70-492. 
Hun.  30-554. 
Snbd.  4. 
N.  Y.  55-93;  59-156;  67-599;  70- 

486;   214-13. 
Hun.  20-54;  24-639;  20-147;  27- 

267;    29-478;    43-497;    83-373; 

86-29. 
App.    Div.    1-155:    2-92:    26-515; 

33-249;    52-277;    87-223;    96- 
•   88:     105-286:     ll7-.^-i2:     130- 

617  ;  157-296 ;  159-481. 
Misc.    11-270;    19-360.    512:    20- 

404;    22*524;    29-678;     45-20!), 

215,   349. 
N.    Y.   Supp.   4-3:   5-897:    6-197; 

31-912;     33-307:     30-978;     45- 

1041  :    51-965 ;    88-1079  ;    94- 

700;  102-427;  115-455;  144- 

652. 
St.   Uep'r.   S-50S:   15-9S9:  23-02; 

30-828:  41-226;  45-293. 
Civ.  Proc.  8-420:  10-170:  12-426; 

14-352;  15-138:  18-278. 
Abb.   N.   C.   20-222:  21-257:   22- 
23-94*  25-395. 
Super,  '49-274 :* 50-175.  370. 
12-518.  • 

N.   8.  1*89;  2-521:  8-177. 
Ann.  Cas.  10-418. 


456; 
N.  Y. 
Daly. 
How. 
N.  Y. 
550. 
N.    Y. 


103-690; 


93-863;   94-473; 

132-518. 
Hun,  29-288;  37-506. 
App.    Div.    31-293:    82-542:    90- 

206  :  96-89  :  116-337  ;  127-40. 
Misc.  16-173:  22-.'i24:  29-678;  88- 

881;    58-32;    68-378;    77-412. 
N.     Y.     Supp.    77-000:     108-8.%: 

116-1114;    136-686. 
St.  Rep'r.  3-289:  4-305;  6-162. 
Civ.    Proc.    14-350.    354.   438. 
X.    Y.   Super.  52-554. 
N.  Y.  Ann.  Cas.  6-65. 
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N.  Y.  85-502;  123-519. 

Hun,  21-481. 

App.    Div.   h?!i-2;    131-'^3. 

Misc.   58-33.  ^^„ 

N.  T.  Supp.  84-489*  1009;  108- 

838. 
St.  Rep'r.  ir-08. 
Civ.  I'roc.  14-354,  438. 
R52. 

N.  y.  >i5-502. 

Hun,  2;i-o5o;  78-247. 

N.  Y.  Supp.  28-868;  55-748. 

St.   Rep'r.  (10-248. 

How.  01-3U5. 

6r,3. 

N.    Y.    1O5-404. 
App.    DIv.    TOj-435. 
Misc.   2:1-725:  58-364. 
N.   y.    Supp.    84-1009;    100-675. 
N.  Y.  Super.  52-236. 
N.   V.  Aim.  Cns.  0-232. 
App.  Div.  149-584. 
555. 

Misc.   45-214. 
How.  30-432. 
Sweeny.  2-351. 
550. 

Hun,  15-446;  22-63. 
App.    DIv.    140-530. 
55T. 

N.  Y.  77-589. 
Hun.  14-389. 
App.   Div    85-579;  87-223;  111- 

543;    110-89;    140-530;    165- 

2. 
MlBC.  11-276;  19-609:  SH-^.*^!. 
N.     Y.    Supp.    8:U287;    07-942; 

103-1038  ;    180-839  ;  186-686  ; 

J  50-440. 
Civ.  Proc.  7-53. 
How.  54-3d5. 
Week.   Dig,   6-185,   570. 
55S. 

N.    Y.    74-491;    125-.364;    132- 

519;   214-16. 
Hun,  20-53. 
App.    Div.    2-92;    85-579;    122- 

617. 
Misc.  06-223;  67-160. 
N.     Y.     fhipp.     11O-1028;     122- 

1023;   134-16;   136-686. 
OK',  Vi'oo.  15-14:  19-121. 
Abb.   N,  C.  21-l>r»7:  22-456. 
Week.   Dig.  16-002. 
559. 

App.    DIv.    81-341. 

Hun,  16-46:  31-231;  33-114;  858- 

471. 
Mine.  6-488. 

N.  Y.  Snpp.  ••-1047;  83-a«7. 
St.   Rep'r.  4-509. 
Civ.   Pror.   15-224:  23-230. 
Ab»>.   N.   C.  21-,%!. 
N.  Y.  Supper.  59-167. 


500. 

Civ.  Proc.  14-438. 
AbU.   N.   C.  21-3Zt 
561i 

Hun,  S3-114. 
Civ.  Proc.  15-6. 
5«I2. 

Hov.  54-519;  68*1. 
568i 

Mlflc.   41-554. 
564^ 

N.  Y.  59«.110. 
566. 
N.  Y.  188^5 
How.  66-1. 
567. 

N.  Y.  125-364. 

App.  Div.  2-388;  10-489;  eT-SUw 
Misc.  60-145. 

N.  Y.  Supp.  73-977;  112-1009. 
St.   Rep'r.  2-645. 
Civ.  Proc.  15-6;  19<>121. 
Daly.   7-108. 
We^k.  Dig,  10-496. 
568. 
Hun,  14-518;  22-557;  60-137. 
App.    Div.    2-.'i38;    16-480;  44- 

396;   121-882:  123-691. 
Misc.  36-8»l:  38-121:  62-511 
N.  Y.  Supp.  74-935;  77-101;  M- 

210;  1U8-65. 
Civ.  Proc.  14-438;  19-121. 
S72. 

N.  Y.  132-520. 

Hun.  22-13.  481:  44-475:  72-599: 

85-378;  88-409. 
App,   DIv.  31-293:  85-194;  88-2 

91-548. 
Misc.     23-725:     29-516:    40-210: 

44-29;  92-150.  285. 
N.    Y.   Supp-    31-23;   32-968:  34- 
848:    52-986:    61-966;    .<^l-fi«2: 
88-185  ;       84-489 ;       89-722 ; 
134-12;     146-1066;     155-101. 
536. 
.  St.    Rep'r.   3-532:  B-324:  27-20fi. 
Civ.   I'Voc.    14-350:  21-294. 
N.   y.  Super.  (M-I.  129. 
N.   Y.  Ann.  Oas.  4-916;  6-65. 
573. 
App,  Dfr.  88-540. 
Abb.  N.   S.  13-14& 
574. 

Week.  Dig.  23-85. 
575. 
N.    Y.    84-222;   91-562;    114-551 
Hun.  43-210. 
App.      Div.      68-282;     158-1«S: 

168-24. 
Misc.   58-3». 
N.  y.   Snpp.  70-1117;  198-838: 

»43-31:    193-803. 
Civ.  Proc-  11-86. 
sifbd.  1. 

riTiTi,  21-483. 
Xflsc.  79-WW. 
N.   Y.   Supp,   141-21T. 
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N.    Y.    48-148T   80-202;    165-4oL 

Hud,  86-378. 

App.  Div.  a*272. 
Snl»«l.  3. 

N.    T.  118-18T:  iai-S54. 

N.  Y.  Sopp.  106-470. 

Hun.  44-476. 

App.  Dlv.  T0^426,  427. 

St.   Bep'r.  6-824. 

Civ.  Proa  11-409:  12-248. 

Abb.   N.  C.  l»-58. 

N.   Y.  Am.  Cai^  7»-211. 
67€l. 

How.  60-410. 
6TT. 

App.  DlY.  168-162. 
6TH. 

App.  DlT.  168-162. 

Mi»c.  14-115;  14I.&G3. 

How.  61-380. 
6TOu 

App,  DiV.  168^162. 

N.   Y.  86-472. 

Hon.  8-666. 
680. 

X.    Y.  MI-S7. 

App.  DlY.  188^162. 

Ml»c.   16-563;  ST-ITS. 
681. 

App.  DlY.  168-162. 
682. 

N.    Y.   ai6-8«2. 

N.  Y.  Supp.  108-8S8. 

Misc.   68^3. 
683. 

N.    Y.    216-302. 

App.  DiY.  168<.161. 

N;  Y.  Bnpp.  148-31. 

Abb.  N.  C.  18-XU8. 
684. 

N.   Y.   216-802. 

App.  Dir.  T6*117. 

Abb.   N.   C.   18-320. 

How.  68-264. 
683. 

N.    Y.    216-802. 

App.  Dlv.  168-162. 

Misc.   68-33. 

N.  Y.  Snpp.  108-838 ;  143-31. 

Civ.  Proc.  6-11. 

Abb.  N.  C.  18-820. 
686. 

App.  DlY.  76-455.  624:  76-115.    < 

MtaC.  17-81. 
687. 

N.   Y.   216-302. 

Hob.  lO-l. 

Appw  DiY.  168*161. 

Misc.   14-115. 

How.   68-264. 

We«k.  Dig.  14-446. 


St.  Rep'r. 
661. 

Hun,  17-297. 
App.   DiY.  3-273; 


Misc.  8-545;  22-694;  48^661;  46- 
57. 

N.  Y.  Supp.  01-324;   163-803. 

N.  Y,  Super.  66-278. 
502. 

Hun.  43-201. 

Misc.    22-601;    46-861;    46-67; 
70^566. 

N.  Y.  Supp.  01-324. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238:  10-60. 
Svbd.  1. 

Hun.  44-475. 
603. 

App.  Div.   168-2R. 

N:  Y.  Supp.  168-808. 

How.  7-212. 
606. 

N.  Y.  60-310. 

App.  DiY.  168-163. 

Misc.  14-115. 

N.   Y.   Supp.   143-31. 

How.  68-204. 
606. 

N.  Y.  216-302. 

Misc.  14-115. 
607. 

N.   Y.   216-302. 

App.  Dlv.  158-163. 

Cf\'.  I»roc.  16-353. 
8nlu1.  2. 

Hun.  17-232. 

Misc.  17-357. 
608. 

N.  Y.  88-611. 

Misc.  60-520. 
600. 

App.  DlY.  170-700. 

Ml8C.   4».861. 

N.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 

ooo. 

civ.  Proc.  7-209. 

How.  67-178. 

Daly.  11-301.- 
601. 

N.  Y.  60-810. 

Hnn,  17-.H03:  27-46. 

Misc.  70-566. 

N.   Y.   Supp.   166-939. 

Civ.  Proc.  6-358;  7-209. 

How.  67-173. 

How.  N.  S.  1-607. 
Subd.  2. 

N.  Y.  81-91. 
Svbd.  3. 

N.  Y.  66-301. 

Hun,  21-821. 

Misc.  22-694. 
602. 

N.  Y.  75-525. 

Hun,  10-163. 

App.     DlY.     134-505;      163-10; 
160i*871. 

N.     Y.    Supp.    30-.'ta5:    117-.')49; 
110-576 ;    138-05i^  146-808; 
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St.  Rep'r.  61-722 
Civ.    Proc.    14-377;    19-184;    21- 
52.  152. 
603. 

N.    T.    90-58:    99-398;    186-252; 

148-528 ;     184-462. 
Hun,  49-19;  ^8-159. 
App.  Dlv.  <l-124;  26-144;  29-242; 

34-553:    40-406:     44-581:    48- 
'      023;    51-538:    62-517:    66-529: 

82-642;    92-.S17 ;    95-10;    98- 

76;    106-139;     109-551;     tll- 

675,      678;      113-174;      114-6; 

1  IS-.'-.ni  :      118-31  :      1 19-S16  ; 

126-S97:    127-r>99,    G04  ;    128- 

222;  132-319;  138-286;  144- 

239;   160-371.   918. 
Misc.  8-300;  12-377;  16-019:  20- 

193:  26-65;  3T-521;  39-39,  285; 

44-108,  411:  50-4l«:  53-396; 

66-.35;    67-221;    68-460;    86- 

151. 
N.  Y.  Siipp.  28-737:  44-1051:  49- 

964.  1088:  51-427:  54-597:  60- 

802;  62-750:  64-856:  71-84:  73- 

369.  370:  75-1070:  78-763:  81- 

663:    86-1062;    90-593 ;    94- 

156 ;  96-491 :  97-927  ;  100-709 ; 

1O2-1074:   104-921  :  106-217; 

112-57,     612;     117-51:     122- 

1063  ;        125-83  ;        128-1070  ; 

143-9;    145-090;   148-111. 
Civ.  Proc.  15-106. 
604 

N.    Y.    79-568;    1S6-252 ;    184- 

462. 
Ilun.     17-314;     23-531;     26-455; 

49—19 
App.  Div.  40-406  :     44-581  ;  51- 

.{09;    66-529;    82-642;    lOO- 

135);   100-,->52;  lH^-328  ;   124J- 

897;    127-599,    004;    128-222; 

138-286;     144-240;    160-371; 

166-647. 
Misc.   4-324;   7-120;   12-877;   32- 

405;   55-3C»;    <W-460. 
N.  Y.  Supp.  48-778:  <M>-802;  73- 

371;     81-503;     91-1079;     94- 

l.-iO;    JMS-491 ;    ltM^-709;    106- 
217;    112-57.   012;   113-1021; 

122-1063;    128-1079. 
St.    Rep'r.    37-504;    43-814;    48- 

098. 
Cl\'.  Proc.  15-106. 
How.  N.  S.  1-24.3. 
Snbd.  1. 

N.   Y.   178-24. 

Hun,  18-372:  22-352:  64-191. 

App.    DlT.    24-71:    161-523. 

Misc.   26-174,   250;  68-460. 

N.    Y.    Supp.  •50-114.    757;    64^ 

914;   125-83. 
St.     Rep'r.    29-24:    46-156;    50- 

900. 
Civ.   Proc.   7-180:  29-230. 
N.   Y.   Super.  61-249. 
How.  N.  a.  1-497. 


Svbd.  2. 

N.  Y.  52-(S)4;  87-14. 

App.  Dlv.  168-366. 

Hun.  38-547;  64-101. 

Misc.  66-36. 

St.   Rep'r.  4«-16e. 

Civ.  Proc.  18-461. 
006. 

N.  Y.  129-461;  144-250. 

Hun.  46-607:   74-185,  11^. 

App.  Div.  84-160;  160-371:1«7- 
^9 

Misc. '86-140:   4r-20f. 

N.    Y.    Supp.    70-568;    149-254: 
163-622. 

St.  Rep'r.  66-560. 
OOO. 

N.   Y.   182-403. 

Hun,  23-391;  27-R4«. 

App.      Dlv.      68-555;     13.H.28C: 
168..544;    160-371. 

N.   Y.    Supp.    74-241:  122-lOCR: 
148-9.   8S5;   146-388. 

Civ.  Proc.  16-106. 

eo7. 

Hnn.  49-19. 

App.   Div.  34-247:  4O-40C. 

N.  Y.  Supp.  64-697. 

Civ.  Proc.  16-106. 
608. 

n!    Y.    136-252. 

App.  Dlv.  34-247;  68-552:  13^- 
505  ;  138-286  ;  144-240. 
609. 

Hun.  71-385. 

App.   Dlv.   48-412;    132-630. 

Misc.  28-619. 

N.  Y.  Supp.  68-184. 
OlO. 

App.     Dlv.     108-557;     144-242; 
168-945. 

Misc.   7-:}89:   63-11. 

N.  •  Y.     Supp.     83-47  ;    04-771 : 
128-1079. 

Civ.  Proc.  14-71.  262. 
Oil. 

N.   Y.    196-468. 

Hun,  2-373. 

App.  Dlv.  106-139. 

Ml3c.  7-389;  16-619. 

N.  Y.  Supp.  94-156 ;  97-142 
61.3. 
^     N.    Y.   67-550:   160-5S7. 
*  ^    Hun.  22-465. 

App.  Div.  20-355  ;  61-309 ;  la^• 

MlBC.  16-619. 

N.  Y.  Supp.  64-914  ;  112-612. 
.   N.  C. 


Abb. 

Week.  Dig.  7-225. 
Snbd.  1. 

Hnn.  26-362. 

St.  llep'r.  20-64. 

Civ.  Proc.  11-312. 

Abb.  N.  C.  22-826. 
Sabd.  2. 

How.  «6-7a 
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MS. 

How.  46-486. 

Barb.  1-447. 

False.  1-574. 
016. 

Uiin.  28-465. 
61S. 

W^k.  Dig.  2a-44a 

Misc.  16-610. 

e2o. 

N.   Y.    71-106;    148-524;    210- 

425. 
Hun.  29-112.  274;  62-563;  70-n. 
App.    DIv.    9-257;   3S-520 ;   50- 

HO;    100-552;    115-U5;    127- 

647;  135-373;  137-807;  167- 

96. 
Misc.  26-174. 
N.    Y.    Hupp.    60-1  A3;    106-569; 

111-1080;  120-397. 
CiT.   Proc.   16-520;   19-418. 
621. 

App.  DIv.  127-647. 
How.  64-496. 


K.    Y.    60-282:    71-106;    72-300; 

73-375;   76-194,   600;    106-468. 
Hub,  70-11. 
App.  DIv.  66-249:  128-462;  135- 

374;  137-281;  167-598.  599. 
Misc.  »-244;  11-183;  60-351, 
N.    Y.    Supp.    72-578;    112-273, 

834;  126-397;  162-737. 
624. 

N.  Y.  60-282. 
MI«c.  11-183. 


120-307. 


Hon,  88-231. 

App.    DiT.    80-268;    66-527;    99- 

MlBC*.  49-603. 

N.  Y.   Supp.  51-613;  73-369. 
Civ.  Proc.  19-91. 
How.   61-103. 
627. 
Hun,  23-150;  34-549. 
App.      DIv.     12-433;      116-227; 

121-8S2. 
Misc.  49-603. 
N.  Y.  Supp.  101-646. 
Week.   Dig.  8-492. 


App.   DIv.   66-249;    136-374. 
Misc.  11-183. 
N.  Y.  Supp.  72-578; 
Hun.  47-289. 


App. 


_,^-  DIv.  44-396. 
Misc.  49-603. 
St.  Rep'r.  6-163. 
Civ,  Proc.  7-183. 
629. 
Hun,  31-339:  82-201. 
App.   DIv.   33-520. 
Misc.   12-281;  49-603. 
N.   Y.   Supp.  66-886. 


Abb.  N.  C.  16-52. 
How.   66-326. 
630. 

Hnn.  17-129;  46-149. 
Misc.  49-603. 
How.  68-250. 
036. 

N.    Y.    89-467;    101-5;    108-277; 

115-464:  142-628:  160-77. 
Hun.    21-595:    27-235.    269;    44- 

72;  63-89:  73-247:  79-143. 
App.  DIv.  1-404;  13-225;  14-467; 

27-92;    44-315:    46-2;    52-539; 

66-76;     67-548;     76-115;     92- 

266;  115-382;  110-609;  126- 

828;   137-858:   142-778;  145- 

445  *  164—804 
MIrp.  15-37:  16-166;  26-152;  28- 

381;    32-14,    280:    33-721:    35- 

510 ;  62-299  ;  66-122  ;  68-520. 
N.  Y.  Snpp.  4-819:  60-721;  65- 

386,  974:  60-119:  69-080:  lOO- 

818  :  102-955  ;  1O4-290  ;  106- 

1107;   111-69:  122-9G4:   127- 

297.   609;    129-957;   138-961; 

141-294,  296;  143-741. 
St.  Rep'r.  1-729:  28-4. 
Civ.    Proc.    14-328,    401;    15-311; 

21-143.   147;  26-308. 
How.  66-221. 
N.  Y.  Ann.  Cas.  2-856. 
Snbd.  1. 
N.  Y.  108-276. 
Hnn.  19-299;  28-23;  82-256;  86- 

296;  89-326. 
App.  DIv.  40-622. 
Misc.  10-348. 
Civ.    Proc.    4-354;    6-81;    9-252; 

12-326. 
Abb.  N.  C.  20-29;  30-182. 
Subd.  2. 

N.   Y.   147-160. 

Hun.     36-477;     66-887;     60-159; 

68-178. 
St.  Rep'r.  51-891. 
Civ.   Proc.   18-65. 
How.  N.  S.  3-173. 
Snbd.  8. 
Hun.     26-396;     89-825;     47-238; 

66-387. 
Misc.   14-422. 
N.  Y.  Supp.  68-981. 
'     St.  Rep'r.  14-259;  46-895. 
Civ.  Proc.  9-255. 
N.  Y.  Ann.  Cas.  2-877;  4-244,  248. 
036. 

N.  y.  78-252;  128-601;  138-654; 

142-215;      147-150;      148-202; 

150-79;   154-691. 
Hun.  26-26.   470;  27-517:  28-22; 

38-205;     47-,H31:     51-438:     53- 

39:  60-811:  62-50:  74-415;  76- 

566;   77-313;   79-140. 
App.   Div.   8-319:   0-585:   16-523; 

17-228;    .^0-506:    4«-2;    60-76; 

62-182,    262;*  67-54^;    68-190; 
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76-47;  77-201;  67-«6;  86-]j52; 

92-266 ;       »4-94  ;       100-493  ; 

105-493;    116-382;    ll»-7ai.; 

124-324;    iao-411;    137-g08; 

141-199;    142-777;   146^726; 

164-304;    168-691;    159-648; 

167-272;   168-111. 
Misc.  12-196;  13-65;  16-619;  17-; 

785;    18-639;    19-U70;    24-684: 

25-122.     667;    26-152;    29-106: 

80-298;   32-16.   279;   35-512; 

48-858;  51-421:  T7-277;  79- 

437;  80-438. 
N.   Y.   Supp.  9-862;  32-248.   862; 

36-385;     47-91:     RO-132;     53- 

1084;    64-924;   56-202;    63-447: 

66-118;     69-680;     71-14:     73- 

1019;     77-069;    78-1040.     1078; 

87-695;    88-507;     89-434;    93- 

140;    94-157;    100-401,    783; 

108-888;    114-896;    119-S99; 

122-964;    126-120;    127-297; 

129-957;    131-487;    136-260; 

143-97,  741;    144-841;    152- 

654. 
St.    Rep*r.    14-374;   60-S29;    51- 

519. 
Civ.    Proc    15-3U;   21-121.   IBl, 

136.  321,  859. 
Abb.  N.  C.  31-202. 
How.  66-221. 

N.  Y.  Abd.  Gas.  2-162,  859. 
Snbd.  1. 
N.    Y.    87-141;    101-8;    113-642; 

115-464:     119-162,    645;     129- 

663:   143-624;   144-646. 
Hun.  26-316:  27-244:  30-37.  248: 

88-485;    36-397.    543:    38-210: 

41-61;  44-72:  51-207;  60-438; 

67-204;  81-564. 

.  T>lv.  27-92:  36-361:  44-315; 

46-5;    53-204:    126-828;   136- 

144;  145-445. 
Misc.     11-295;     21-167:     24-514; 

26-384:  31-51:  34-385. 
N.  Y.  Supp.  17-184;  18-608;  22- 

872:    24-641;    30-528;    65-974; 

69-871. 
St.    RepT.    12-671:    19-880;    28- 

201:  28-4:  42-214;  46-31;  49- 

703;  51-828. 
Civ.  Proc.  4-354;  7-149.  289.  412; 

21-165. 
Abb.   N.   C.   16-347,   481. 
How.  N.  S.  1-277;  2-54;  8-160, 
Snbd.  2. 

N.    Y.    68-370:    87-56:    104-297; 

119-638:  147-260:  160-77. 
Hnn,  25-396;  41-63:  60-352;  53- 

615:    65-88,    338:    GO-445:    65- 

602;    69-,«i09:    75-337;    76-123; 

84-117;  88-378. 
App.    Olv.    13-225:    89-506;    44- 

313:  76-116;   93-376;    116-.385: 

135-780. 
Misc.  13-85:  16-412;  17-242:  42- 

16;  52-296, 


*pfe 
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N.  Y.  Supp.  11-436;  18-426;  »- 

886;    20-766;    67«4S6;    <MHM9; 

70—940 
St.    Rep*'r.    85-546;   av-aoa;  89- 

468;  48-925;  68-851. 
Civ.  Proc.  4-320;  11-41;  17-381; 

18-66;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  8.  1-289. 
N.  Y.  Ann.  Cas.  2^284. 
637. 

N.  Y.  91-068. 
638. 

N.  TT.  73-1;  76-599;  «0-M7;  84- 

614;    91-668:    93-83;    108-lK; 

141^189;  14^-eaO;  17S-88B. 
Hun.  4-315;  26-263;  27-242;  81. 

271*  44—70 

.  Dlv.  2-93^  478;  31-^8:  41- 
3;     63-88;     75-47;     80-5IO; 

103-494.;    106-261;    142-147; 

144-874,   880:   148-800. 
Misc.  13-85;  15-4U:  24-514;  88- 

329;     83-578;     a7-425;    51- 

421;  67-564. 
M.   Y.  Sufip.  53-438;  59-800;  62- 

646;    oK-T54;    76-780;   77-«9: 

80-772 ;       94-67 ;       122-M7 ; 

124-.887:   129-577;  166-102. 
av.  Proc.  21-298. 
N.  Y.  Ann.  Caa.  2-415.  418. 
689. 
Hun.  68-587;  6«-24. 
Misc.  49-606. 
640. 

Hun.     16-624;     17-497;    18-2M: 

26-19;   87-634. 
App.  Dlv.  28-267;  42-145;  80^ 
Misc.  11-288;  85-611;  S7-68SL 
N,  Y.  Supp.  4-907;  61-68;  T6-8R; 

80-180. 
N.  Y.  Super.  48-219. 
041. 
J4.  Y.  148-862;  188-55. 
Hun,  46-216;  62-593;  76-337;  76- 

123.    565;    79-141;   88-^73:  00- 

41. 
App.  UIv.    89-19:   46-2;  69-128: 

08-190  ;  93-376  ;  108-493. 
Misc.    11-238:    12-524.   65o;  15- 

411 ;  18-429  ;  46-584- 
N.  Y.  SuDp.  29-757:  85-519:  61- 

295:   6fiU1089;   74-U9;  89-484; 

92-796:  98-140. 
N.  Y.  Ann.  Cas.  2-61.  365. 
642. 

N.  Y.  86-358. 
644* 

N.  Y.  74-145;  lSO-482;  148.in. 
Hun.   56-277;   79-148:  80-595. 
App.    DIr.    16-353:    19-234:  W- 

506;    47-419;    168-494;   167- 

574.  578.  ^  ^^ 

Misc.    17-65;    28-331;    33-576; 

67-554.  _^ 

N     Y.     Sfipp.    62-387;    68-670; 

122-947:   1J|2-679.^ 
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CTr.  Ppo<?.  15-Sil. 
Abb.  N.  C.  81-46. 
N.  Y.  Ann.  Caa.  «-860;  T-225. 

N-   Y.  180-482. 

Hon,  5«-27T. 

App.    DlT.    19-234;   82-576; 


52- 


N.  Y.'  Supp.  85-8. 
047. 

N.  Y.  93-592. 

App.   Div.   19-284;  187-575. 

Misc.   28-355. 

N.    Y.   Supp.   152-679. 

Abb.  N.  C.  18-178. 

N.     Y.    96-180;    lOe-128;    12I>- 

210- 
App.    DtT.    16*858.    354;    19-231 

79-809;  106-808. 
Ml«r.   1H-5»1  :  tia-546. 
N.     Y.     Supp.     44-1026;    80-428, 

112-012;    118-800. 
N.  Y.  Super.  60-MT. 
N.  Y.  Ann.  Ca«.  4-837;  9-469. 

e49. 

N.    Y.    116-255;    116-497;    154- 

688 
Hun,*  10-267. 
Anp.    D\r.    l«-394:   77-424:    ^- 

36;   106-508;   t67-{975.   576. 
MUc.  13«490;  »U*ia5,  603;  60- 

545. 
N.   Y.  Supp.  16-180:  3«P-147;  82- 

974;     79-327;     80-428:     88- 

1041;  94-937;  112^-012;  162- 

879. 
Abb.  N.  C.  21^45. 
Htrw.  N.  S.  2-862. 
N.   Y.   Ann.   Cas.  4-300,  885,  845. 

848;  6-112.  179. 
Snbd.  1. 

N.  Y.  166-195. 

Hun.  31-76;  89-36;  58-590;  CO- 

150;  79-148. 
App.  DIv.  681189. 
MIbc.  24-512. 
N.  Y.  Supp.  58-981. 
St.   RepT.  38-.580. 
CIr.  Proc.  4-188. 
Abb.  N.  C.  13-174. 
Sntid.  2. 

N.    Y.    45-379;    7W-181;    89-343; 

96-180:  110-83;  116-251;  117- 

306;    1B5-6ST;   *6l<-19r». 
Hun.  25-577:  28-113:  20-241:  39- 

86;  44-62.  376:  46-217;  55-368. 
App.    DiT.    19-228;    2»-a02;    81- 

240;  47-18;  79-605;  91-111; 

110-04:     119-656;     127-684; 

167-578. 
Misc.    18-500;   19-601;  49-605. 
N.    Y.    Supp.    44-860.    1028;    46- 

7f.  397;  61-1084;  86-«46;  99- 

1109. 
St.  Rep*r.  82-287. 


Civ.  Proc.  6-167:  12-288. 
Abb.  N.  C.  19-277. 
Subd.  3. 

N.  Y.  50-80:  50-52;  61-583;  69- 

546;  83-231:  84-1:  92-256;  93- 

592;    115-256:    110-492;    130- 

149;    143-634;    154-G88:    165- 

193 
Hun.' 29-365;  32-139:  39-36;  44- 

02:  55-308;  02-124. 
App.    Dlv.    Itt-3.'j3:    19-229;    33- 

337:     44-08,     318:     47-18:     75- 

440:  70-607:  JH-U3;  l  IO-04  ; 

119-656 :     120-309 ;    167-575. 
MI. so.    12-r)2o;    14-387. 
N.     Y.     Supp.     3.-5-1007:    35-1or»0: 

46-71;    52-753;    60-723,    763; 

«1-I0.'i4.    • 
SL  Uep'r.  1«-8(H»;  27-83;  41-447. 
Cir.   Proc.  5-l(;0:  Ii-192. 
Abb.  N,  C.  27-365 
N.  Y.  Ann.  Caa.  5-156. 
Sabd.  4. 

N.   Y.   148-262. 
Hun»   91-507. 
App.   Div.  52-369. 
Abb.  N,  C.  28-12. 
G50. 

N.   Y.  96-180. 

Hiin.  25-44. 

App.  Div.  27-268;  40-l,38:  47-!0, 

235  ;  49-148;  65-221 ;  81-181 ; 

167-575. 
Misc.   14-387;  44-419. 
N.   Y.  Stipp.  33-540;  50-6.S2:   03- 

94:     72-729;     80-1030;     147- 

801;  152-679. 
651. 
Hun.  25-577. 
App.    Div.    27-268:    40-139;    47- 

^5;  65-221:  81-181. 
N.  Y.  Rtjpp.  50-C32;  57-614;  72- 

729;  80-1030. 
How.  65-518. 

Week.   Dig.   13-264.  455;   17-492. 
052. 

N.   Y.  70-424. 
654. 

Misc.   48-31. 
How.  30-30;  38-367. 
055. 

N.  Y.  50-80;  89-33:  96-187;  116- 

497  ;  134-5;{0  ;  194-406. 
Hub.     29-242;     81-257;     32-139; 

39-38;  88-170. 
App.      Dlv.     48-521;      112-484; 

120-310. 
^    Misc.  12-522:  17-W5:  18-592;  32- 

00;  46-64.'>:  46-849. 
N.  Y.  Supp.  60-107:  83-1041;  91- 

00:    99-1127;    105-120;    111- 

886. 
St.  Rep'r.  47-645. 
Civ.   Proc.  5-168:  9-171:   15-323. 
Abb.  N.  C.  19-276L31-48., 
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Dalj.  12B-5. 

N.  Y.  Ann.  Cas.  4-846. 
Snbd.  2. 

N.  Y.  148-259. 

Hun,  62-128;  91-507. 

App.    Dlv.    33-230:    43-470:    62- 

369;    87-37;     114-441;     127- 

681. 
N.  Y.  Sapp.  35-532;  53-496;  65- 

128. 
St.  Rep'r.  41-446;  63-369. 
Abb.  N.  C.  23-14;  27-364. 
656. 

Hun,  26-367. 
App.   Dlv.  76-83. 
N.  Y.  Supp.  77-1018. 
CiT.  Proc.  10-34& 
657. 
Hun,  31-256. 
App.  Dlv.  81-586;  122-737:  127- 

685. 
Slisc.   27-683;  39-663. 
N.     Y.     Supp.    80-596;    81-367; 

107-777;  111-886. 
658. 

App.      Dlv.     44-250;     122-737; 

127-685. 
Misc.  18-37;  27-688:  39-668. 
N.    Y.     Supp.    80-145;     60-756; 

107-777;  111-886. 
St.  Rep*r.  61-836. 
660. 

N.  Y.  Supp.  80-819. 


App.  Dlv.  49-141. 
N.   Y.   Supp.   91-486. 
674. 

App.   Dlv.  12-323;   167-575. 
N.   Y.    Supp.   152-679. 
677. 

N.   Y.   89-343;   110-83;   116-492; 

148-262:    194-406. 
Hun,  34-91:  88-170. 
App.  Dlv.  48-519;  53-87:  85-321; 
87-37;  91-110;   103-491;   112- 
484  ;   127-681  ;   139-637. 
Misc.  28-677:  32-90. 
N.  Y.  Supp.  30-557:  35-533;  62- 
861  ;     <J5-753 ;     83-1041 ;    93- 
140;   111-886;    124-48. 
678. 

N.  Y.  110-83. 
Hun,   34-91:  88-170. 
App.    Dlv.    139-637. 
N.  Y.   Supp.  35-553;  124-48. 
079. 

N.  Y.  110-83. 
Hun,  34-91. 
681. 
App.    Dlv.   154-804. 
N.   Y.  Supp.  138-961. 
682. 

N."     Y.     82-88:     85-500:     89-440; 

100-243, 
Hnn.  30-19:  44-296;  57-144:  77- 
316;  79-138. 
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App.  Dlv.  12-442:  18-237:  S7-tt: 

62-566;    68-86:   68-190:   75^: 

fi»-476:     JLS8-504;     146-444; 

164-40(5. 
Misc.     14-546:     26-417:     27-320; 

29-107.   518:   35-246*   834:  41- 

21, 
N.   Y.  Supp.  60-1.33:  64-987;  61- 

»39;    6d-758:   71-181.    77KI.  OTl: 

77-960:      85-543:       112-794; 

129-957;    141-948. 
01 V.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2-356;  4-65. 
688. 
N.*  Y.  73-218;  75-179,  434. 
Hun,  14-402;  17-49;  27-244;  84. 

579;  42-03. 
App.   Dlv.  4-21;  44-395;  80-539; 

82-476;  121-882;  145-444. 
Misc.  14-546;  16-411:  20-96;  25- 

417;    42-20:    57-343;   60-547. 
N.  Y.  Supp.  18-191:  86-883:  45- 

88;     54-937:     6(»-1108:    112- 

1030:    129-057;   166-280. 
Civ.  Proc.  15-176. 
N.   Y,   Ann.   Cn*.  2-2ia  388. 
684. 

N.'y.   Supp.  98-83. 
687. 
App.  DlT.  28-849:  82-476;  114- 

123;  119-818. 
N.  Y.  Supp.  64-570;  96-789. 
Abb.  N.  C.  8-9. 
N.  T.  Ann.  Cas.  4-66,  a. 
688. 
Hun,  16-624:  18-190:  80-69. 
App.    DlT.   28-347,    351;  88-476: 

114-123;  119-818;  126-49. 
Misc.    16-152;    17-213;   87-4M. 
N.   Y.  Supp.  8-37  ;  99-^89 ;  111- 

102:  150-788. 
N.  Y.  Ann.  Cas.  4-6Q.  a. 
689. 

App.  Dlv.  28-851. 
Barb.  64-464. 
N.  Y.  Ann.  Cas.  4-66.  a. 
690. 

N.  Y.  Ann.  Cas.  4-6Q.  a. 
691. 

Abb.  (N.  S.)  16-205. 
693. 

N.  Y.  78-264. 
Law  Bull.  1-61. 
696. 

App.  Dlv.  28-351. 
697. 

N.   Y.   124-613;  14S.177. 
Hun.  79-14a 

App.  Dlv.  1-590:  146-214. 
N.   Y.   SuDp.   29-757. 
X.  Y.  Ann.  Cns.  2-880. 
703. 

App.   Dlv.  76-75. 
Week.  mg.  28-184. 
704. 


App.  Dlv.  76-m  T 
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Hun.  70-139. 
TOT. 

N'.  Y.  134-580. 
Hun.  TO-349. 

DlT.     114-441; 


*% 


120-808; 


ieT-575, 
162-679. 


Misc.   6T-556. 
N.  X,  Supp.  1S3-866. 
T08. 
N.   y.  148-185. 
Hun,  32-856. 
App.     DlT.     114-441; 

676. 
N.  Y.  Supp.   ©0-1127; 
How.  62-90. 

Week.   Dig.   14-214;   18-418. 
Sabd.  1. 
N.  Y.  110-118. 
Qv.  Proc.  13-146. 
Abb.  N.  C.  20-189. 
Snbd.  8. 
N.  Y.  130-487. 
Hun.  81-76;  42-124^ 
App.  DiY.  12-828. 
Snbd.  3. 
N.  Y.  84-506. 
Hun,  39-38. 
Snbd.  4. 
Hun,  44-63. 

App.  DlT.  8t-87:  148-584. 
709. 
N.  Y.  92-651;  lOS-822. 
Hun,  86-407. 
Add.  DIt.  2-558;  31-258:  T5-478: 

80^380 ;      82-476 ;      ia8-813  ; 

114-122:  119-819;  133-942. 
Ml8C  T-397;  1G-K2:  2T-508;  43- 

329;  44-420;  4.'>-(MG. 
N.   Y.   Supp.   T8-283;  81-82;  8T-. 

131 ;  99-789 ;   104-985. 
CiT.   Proc.  8-85. 
N.  Y.  Ann.  Cas.  1-404. 
Til. 
N.  Y.  W5-139. 
Misc.  24-612. 
N.  Y.  Ann.  Caa.  6-179. 
T12. 
Hun,  68-337,  848. 
Misc.  2T-508. 
713. 
N.    Y.    62-183;    81-*349;    99-898: 

108-178. 
Hun,   2T-377;   29-94;   88-899. 
App.    DIt.    41-207;    66-577;    68- 
17;    66-575;    72-474;    T4-145 ; 

121-816;    126-548;    132-850: 

160-883:  166-638. 
Misc.  3^718. 
N.  Y.   Supp.   6-380:  32-832;  34- 

820;    36-287:     73-330;    T6-576: 

TT-574:       106-639;      117-638; 

120-461;    126-649;    136-419; 

139-643. 
St.  Rep'r.  19-907. 
•nbd.  1. 
N.  Y.  94-842;  119-408. 

102T 


Hun.  28-411;  29-^33;  68-512;  8S- 

456. 
App.  DiT.  38-126;  T2-474;  104- 

81. 
Misc.  6.S-17. 

N.  Y.  Supp.  66-647;  102-926. 
St.  Rep'r.  62-593. 
CiT.   Proc.  4-127;  16-200. 
Daly,  11-113. 
Sabd.  2. 

N.  y.  119-412. 

Hun,  61-555;  68-512;  91-226. 
Snbd.  3. 

N.   Y.   119-408. 
Hun,  9-79;  91-164. 
St.  Rep'r.  22-28. 
714. 
N.  Y.  67-161;  TT-272. 
Hun,  T3-244. 
App.  DIt.  11-64;  36-587;  66-676; 

72-575:        7:i'-Ab-2',        120-321; 

124-548;    160-833. 
Misc.  lT-419:  37-517:  63-17. 
N.  Y.  Supp.  66-146;  T3-328:  T6- 

973;    T6-559,    818;    109-968; 

136-419. 
Lans.  1-806. 
716. 

N.    Y.   T6-596;  213-308. 

Hun.  16-586. 

App.   Dlv.  61-6;  86-552:  92-176. 

178;   140-422;   166-924. 
N.    Y.    Supp.    83-780;    86-1043; 

126-353. 
N.  Y.  Super.  46-197. 
T16. 

App.   DlT.   163-158. 
Misc.  41-203. 
TIT. 

N.  Y.  Ann.  Caa.  4-884. 
T19. 
ClT.  Proc.  6-263. 
Abb.  N.  C.  8-237. 
Week.  Dig.  16-112. 
721. 
N.    Y.   88-291;   136-534;   141-83; 

16T-425;  200-207;  207-360. 
Hun,  20-119:  22-138;  24-459:  27- 

388;   63-348;    T3-608;   86-451.     • 
App.   DiT.   24-414;   r»5-422;   IIO- 

453;   111-583;  112-891;  14;i- 

768;  148-416;  162-756;  164- 

816. 
Misc.    10-158;    16-563:   24-2 RC. : 

6.S-341;    63-47;    84-98;     91- 

506. 
N.  Y.  Supp.  63-709;  96-985;  98- 

406:  tOO-734:  10:i-294  :  114- 

1002  ;  128-847  ;  1,32-960  ;  146- 

400;    14«-8r)9;    148-56;    160- 

359:  167-31 8. 
St.    Rep'r.    30-230;    36-724;    44- 

393:  61-44. 
nT.  Proc.  9-60. 
How.  N.  S.  2-248. 
Dem.  6-140.  -  j 

N.  Y.  Ann.  Caa.  6-881.  .OOgie 
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Subd.  8. 

MlHC.    68-595. 
SolMl.  S. 

App.  Dlv.  128-233. 
Sabd.  7. 

N.   Y.  iaO-440. 

App.   Dlv.   104-819. 

Dem.  6-51. 
Sabd.  9. 

Civ.    Proc.   11-188;   lB-350. 
Sabd.  11. 

Hun.  21-511;  26-168. 

App.  Dlv.  10-289. 

Mls<'.   17-733. 

St.  Uop'r.  37-859. 
Snbd.  12. 

N.  Y.  77-512. 

HuQ,  15-431;  21-511;  24-630; 
26-430. 

App.  Div.  10-289;  130-409; 
143-769;   148-416. 

St.    Repr.    33-927;   46-585. 

CiT.  I'roc.  8-75. 

Abb.  N.  C.  16-142. 
722. 

N.  Y.  120-434;  135-522;  141- 
76 :  200-207  ;  2O7-860. 

Hud,  63-348;  86-451. 

App.  Dlv.  55-422;  84-.^7;  llO- 
453;    111-584;    104-818. 

Ml8C.  68-596 ;  84-98. 

N.  Y.  Supp.  :i;^-929;  82-831; 
96-946;  98-496;   145-400. 

N.  Y.  Ann.  Cas.  5-381. 
728. 

N.  Y.  83-92;  88-500;  80-22; 
107-645;  11&-646;  120-434: 
121-546;  122-461;  136-222; 
137-471;  141-76;  144-216;  146- 
260;  155-75:  160-190;  166-280; 
16-^-421;  160-115;  183-438; 
187-202  ;  lHtt-402  ;  100-388  : 
101-207;  197-322;  200-207; 
203-253;     2O7-300 ;     216-226. 

Hnn.  27-18:  31-424;  36-2.33:  38- 
628;  40-216,  422,  623;  40-661; 
54-613;  62-304.  300;  63-348. 
402;  64-432:  65-60.  550:  66- 
197,  198:  74-370:  75-372;  77- 
608:  80-414;  81-146.  183;  82- 
304,  570;  84-44,  129;  85-35.  590; 
86-350,  451;  88-180;  90-42; 
92-429,    459,    503. 

App.  Dlv.  1-18;  2-611:  8-!SR9;  lO- 
826.  394;  18-323;  20-624:  21- 
433:  30-.^a3:  31-306;  32-251: 
38-582:  30-509;  40-300:  41- 
655;  44-.307:  48-110:  49-631: 
61-384:  53-99.  319,  418.  562: 
64-52.  98:  55-422:  58-204.  .345: 
6O-180.  101.  410.  512:  62-.'>4. 
437;  64-.327,  550;  68-190.  377: 
69-296.  322.  444:  70-529:  T1- 
432.  595:  72-529:  73-1 5R.  244: 
74-74,  368.  5.35:  76-75.  342.  307 
78-488:  70-42.  50;  81-1.^8.  603 
82-98.    241,    562;    88-129.    188. 


215;    84-468.    559;     

416;  91-465;  93-570:  94-417; 
96-84.  261.  624;  97-76,  135; 
100-228,  440:  108-98;  109- 
332,  613;  110-453;  111-583; 
112-15.    71:    113-91,    96,   757, 
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768;  li4-324;  116-483;  117-' 

250;  118-83.  811;  119-849; 
122-386 :  123-688 ;  124-115, 
117,  523;  127-71;  128-233; 
13(>-180;  1:M-810,  867;  135- 
705;  136-407.  691;  137-400; 
138-472;  139-297.  591;  141- 
374;  142-78,  201,  337.  14»- 
858;  150-401;  151-926:  163- 
411;  155-32.  460;  156-289; 
157-679  ;  163-19  ;  164-818 : 
167-585,   586;   169-842. 

Misc.  7-517,  632;  8-260;  9-336; 
10-8,  665;  11-110.  176.  254. 
393;  12-352;  13-91.  95;  14-546; 
16-321;  18-iS81,  062;  19-488; 
22-249;  23-174;  24-525;  26- 
450;  28-242;  36-264;  81-453. 
693;  33-647,  685; -35-235:  80- 
495;  41-3.37:  45-407;  48-173; 
40-.325:  55-31:  66-352:  67- 
138:  61-383;  62-632;  63-47; 
67-233,  240;  68-596;  70-22; 
79-366:  8.1-375;  84-97;  88- 
361:  93-683. 

N.  Y.  Supp.  28-647;  30-541;  38- 
929;  84-81:  36-8,  987;  41-212; 
47-553:  48-649;  60-1025;  62- 
464.  613:  53-256:  66-78.  699; 
57-297,  592;  58-697,  1073;  60- 
648:  62-660;  63-327:  64-483; 
65-676,  920.  1093:  66-267:  67- 
898:  6S-958t  105a  1005.  1110; 
69-962,  1002,  1108:  70-65.  SH; 
71-104;  72-162,  803:  78-1005; 
74-119,  189.  669,  671.  1021;  75- 
262,  856;  76-661,  808;  77-261. 
641;  79-631,  698»  718.  751;  81- 
851.  894.  586.  859;  82-569.  607: 
84-503.  749;  86-497;  88-217. 
289,  463:  89-356,  587:  91-788. 
839;  96-256,  426.  879;  96- 
244,  946:  98-53,  49(5.  801:  99- 
849;  1O1-.30;  980;  102-330. 
484,  1066;  103-204,  667:  104- 
782,  898;  106-839;  1O7-540; 
108-157.  921:  114-398;  11!^- 
1089;  116-568.  583;  llS-l.-i. 
88-  119-740:  120-336:  121-71. 
718;  122-869:  124-189.  609; 
126-211,  653.  967;  127-1062: 
13,3-447:  134-709,  893,  lOOf!: 
140-228.  429;  141-8,  231; 
144-167.  221  :  145-400.  938: 
147-47,  53,  390:  148-48;  162- 
817:  155-356.  721,  950;  158- 
658,   860. 

St.   Rrp'r.   37-,<l69. 

riv.  Proc.  14-126,  1.30.  283:  15- 
56.  62.  220.  320.  34T;  19-41.  43, 
46.  28.S.  296. 

N.  Y.  Super.  5T-297;  59-881. 
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N.  Y.  Ann.  Cas.  1-82.  40.  50.  68; 
S-63;  6-881;  7-*88;  8-104;  10- 
150. 
724. 

N."  Y.  78-362.  487;  90-546;  112- 
325;  118-414;  120-434;  1S3- 
809;  198-286;  2OO-207;  208- 
253;  207-860;  216-108. 

Hun.  27-18;  42-167;  61-367;  63- 
348;  66-404;  81-89;  89-424 
91-172. 

App.  DIv.  14-227;  18-266,  323 
21-433;  32-118;  33-607;  40- 
252;  48-282;  61-506;  76-366 
78-499:  79-561;  82-241:  83- 
183.  429;  88-336:  89-304; 
102-5S3:  112-15.  441;  114- 
793  ;  118-344  ;  122-451  ;  125- 
212;  128-250:  132-210;  153- 
695;  138-759;  189-591;  142- 
337;  143-484  ;  154-308  ;  164- 
818 

Misc. '6-32;  13-241;  14-546;  22- 
146;  24-214;  30-68:  31-463;  33- 
478;  45-10,  153;  51-591:  56- 
31 ;  68-17  ;  83-37^  ;  93-452. 

N.  Y.  Supp.  18-590:  41-212;  47- 
553;  48-645;  52-934;  62-793. 
8B2:  64-001;  78-460;  79-680; 
81-394;  82-422:  85-863;  90- 
810;  91-952;  92-924;  96-946; 
98-376;  10O-196;  101-72; 
103-605;  104-782;  109-11B; 
116-151,  581;  117-232;  124- 
189  ;  1JB6-967 ;  127-989  ;  141- 
929. 

Abb.  N.  C.  14-811:  29-404. 

N.   Y.  Super.  57-297;  59-121. 

How.  62-460. 

Week.  DIr.  14-860;  15-106;  16- 
41;  17-te4:  21-7. 

N.  Y.  Ann.  Cas.  1-64;  6-881;  «* 
81.  809. 

Connolj.  1-814. 
726. 

N.  Y.  120-484 :  207-860. 

App.    DlT,    164-818. 

Hun.  68-348. 

Cfv.  Proc.  10-241.  848. 
726. 

N.  Y.  207-860. 

Misc.  26-649. 

N.    Y.    Snpp.   97-1000. 
727. 

N.  Y.  207-860. 

App.  Dir.  18-95;  127-910;  188- 
247. 

Misc.  57-33. 

N  Y.  Supp.  107-1020;  122- 
1028. 


N.  Y.  166-76;  207-360. 

Hun,  86-29. 

App.  BIv.  18-323;  26-462. 

Misc.  24-525;  25-446. 

N.  Y.  Supp.  66-712;  67-89& 

Civ.  Proc.  8-94. 

How.  60-206. 


729. 

N.    Y.   207-360. 

Hun.  62-306;  69-447. 

App.  Div.  88-183. 

Misc.  26-596. 

N.  Y.  Supp.  56-767;  66-250;  82- 

499;   140-845.   410. 
Civ.  Proc.  19-346. 
730. 

N.  y.   76-596;  207-360. 

Hun.  69-447. 

App.  Dlv.  83-183;  128-11. 

Misc.  6-439;  11-444;  26-596. 

N.  Y.  Supp.  32-221;  56-767;  64- 

333;    66-250;    82-499;    112- 

431;  157-318. 
St.  RepT.  17-81. 
Civ.  Proc.  19-346. 
N.   Y.  Ann.  Gas.  2-29. 
781. 
N.    Y.    110-101;    119-661;    186- 

109;  210-272. 
Hun,  84-177. 
App.    Dlv.   28-490;  42-170;   102- 

66;    117-187;    136-79;    140- 

606. 
Misc.  9-46;  12-113;  18-688;  81- 

606:   62-268. 
N.   Y.   Supp.  29-291:  38-94;  68- 

1049;  6*1-5,   55;  107-620;  119- 

821;    140-869. 
Civ.  Proc.  16-06. 
N.  Y.  Ann.  Cas.  6-160. 
782. 
N.    Y.    100-248;    IIO-IOI;    119- 

661;  186-109. 
Hun.  84-177. 
App.  Div.  42-170;  102-65;  117- 

187;    186-79:    140-506;    168- 

768. 
Misc.    13-40;    28-198;    60-362; 

62-268;   87-315. 
N.     Y.     Supp.     68-1049;     59-11; 

107-620;    119-821;    149-940. 
Weelt.   Dig.  8-415. 
N.  Y.  Ann.  Cas.  6-160;  9-189. 
738 

N.'  Y.   186-109. 

App.   Dlv.   42-170;  51-321;   102- 

65:    117-187;    185-79;    140- 

606. 
Misc.  9-46;  G2-268. 
N.    Y.    Supp.    58-1049;    64-979; 

107-620;  119-821. 
N.  Y.  Ann.  Cas.  5-150. 
734. 
N.  Y.  IIO-IOI;  186-109. 
App.  Dlv.  28-490;  42-170;  117- 

187;   136-79;   140-506. 
Misc.    60-361 
N.    Y.    Supp.    58-1049;    98-682; 

1O7-620;    119-821. 
N.  Y.  Ann.  Cas.  6-160;  9-189. 
786. 

N.  Y.   186-109. 

App.   Dlv.   133-430. 

N.  Y.  Ann.  Cas.  6-1^0.       , 
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Tse. 

N.   Y.  162-385. 

N.    Y.    Supp.   loa-790. 
Abb.  N.  C.  9-209. 
T37. 

N.   Y.  102-385. 

N.  Y.  115-163;  121-644;  128-171; 

160-187. 
Uun.     6S-406;     eo-548;     63-164; 

77-592. 
App.    DIv.     3-28;    0-399:    10-9o, 

522;    ltt-582;    23-241;    25-140; 

42-04:  72-485;  101-H44;  117- 

G02;   144-278;  108-840. 
MIso.    7-527;   8-021  r  15-124;    18- 

OKS:    22-060:    24-369;    28-448; 

80-86;  78-64. 
N.   Y.  Snpp.  20-821:  30-815;  40- 

298;    4M-779.    975:   4O-fl09:    52- 

498;  58-932.   1132:  01-868:  70- 

513;  92-250;   128-1014:   188- 

664;  154-413. 
Civ.    Proc.    12-126;    14-130;   21- 

127,  284.  329. 
Abb.  N.  C.  20-321. 
N.  Y.  Add.  Cas.  S-148,  158. 
788. 

N.    Y.    lBO-187;   200-292. 
740. 

N.  Y.  78-586. 
Hnn,  47-485. 
App.      DIv.      82-350;      101-287, 

131-172. 
Misc.   0-206;   7-894;   24-870. 
N.     Y.     Supp.    20-821;    91-058; 

115-253. 
riv.  Proc.  15-126. 
743. 
N.  Y.   185-109;   213-189. 
App,    niv.    102-854. 
N.    Y.    Snpp.    148-170. 
744a.. 

N.    Y.   213-180. 

App.  DIv.   153-753;  160-782. 

Misc.    77-5!»0. 

N.   Y.  Rupp.  133-715;   137-234; 

138-795;   141-740. 
745. 

N.    T.    185-109;    213-189. 
Hun,  83-416. 
App.  D!v.  100-613. 
N.  Y.  Supp.  31-959. 
740. 

N   Y.    186-109:   213-189. 

App.      DIv.      37-123;      118-745; 

154-597:    101-435. 
N.   Y.   Supp.   14O-801. 
747. 

N.    Y.   213-189. 
X.   Y.    Snnp.   130-960. 
N.   Y.    185-109:   200-144. 
App.  DIv.  81-347:  10B-613. 
748. 

N  Y.   185-109:  21.1-189. 

1080 


749* 

N.*  Y.   218-189. 

App.  DIv.  81-847. 
760. 

N.   Y.  213-189. 

App.   Div.  37-123;  110-689. 

N.  Y.  Supp.  55-1130. 
761. 

N.    Y.    200-144;   213-189. 

Hun.  88-416. 

App.  Div.  81-846 ;  121-627  ;  168- 
&0. 

Misc.  83-496. 

N.  Y.  Supp.  31-959;  81-242;  100- 
734  ;  146-123, 
752 

N.    Y.   213-189.      • 
758 

N.    Y.   218-189. 
764 

X.    Y.   213-189. 
755. 

N.  Y.  111-850;  116-498;  166-186; 
171-488;   18T-4. 

Hun,  65-565;  81-888;  82-306. 

App.  Div.  7-109;  10-307:  24-228- 

33-456;   30-81,   381;  41-4;  44- 

-     257;    02-237:    72-103:    7:i-rM8: 

88-586:     104-533:     141-465; 

144-375:    160-325. 

Misc.  14-303;  27-611;  29-323; 
50-408. 

N.  Y.  Supp.  80-884;  65-401,  514: 
58-263;  0O-522;  70-897;  70- 
194  ;  100-527  ;  126-551 ;  130- 
684. 

N.  Y.  Super.  55-589. 

N.    Y.    Ann.    Cas.    1-138;    2-2U: 
4-875,  877;  9-58.  817. 
756. 

N.  Y.  133-13;  140-420;  157-166; 
171-488 ;  176-97  ;  178-236 1 
183-885. 

Hun,  68-414;  74-268;  82-306. 

App.  DIv.  18-203;  19-246:  24- 
228 ;  27-182 ;  81-66 ;  84-243 :  41- 
398;  57-113;  58-248.  27u,  438: 
62-257;  68-10:  77-342:  81-162: 
82-81,  102;  87-7;  88-586:  07- 
183;  112-637;  182-709;  187- 
264  ;  168-«87  ;  166-323  ;  169- 
58;   101-902;  109-416. 

Misc.  4-114:  14-.'l03:  17-828:  20- 
819;  89-323;  80-171;  48-470; 
49-615  ;  50-450  ;  91-536.  538. 

N.  Y.  Snpp.  31-337:  35-1057:  4.% 
849:  60-676:  54-426:  58-67:  «>- 
522;  08-808;  69-218,  295:  79^ 
74:  80-799:  81-587.  795:  «K- 
193 ;  93-709  :  95-513 :  96-8,^7 : 
1 01  -340 :  107-274  ;  1 1 7-537 ; 
126-551 :  130-684 :  1 ,12-50'?; 
138-53:i;  144-408,  974;  146- 
628:   155-178;    15T-958. 

St.    RepT.   OO-lTl. 
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N.  T.  Super.  S7-421;  6&-478. 
N.  Y.  Ann.  Cas.  1-138;  9-312. 
757. 

N.   Y.   82-500;  80-461;   111-350; 

115-483;  136-214. 
Hun.  27-18;  64-488;  77-91;  81* 

388;  87-537. 
App.  DIv.  11-48;  12-318;  17-227; 

1O-30G:    20-57.    333,    456;    36- 

381;    62-521;    67-485;    68-248; 

60-553;  62-257;  68-11;  77-338; 

81-161;       82-101;        98-294; 

164-533;    112-749;    123-412; 

141-465;    144-375;    166-325; 

161-522;  168-84. 
Misc.    14-115,    302.    428;    17-103; 

19-226;  2(1-545;  27-611;  57- 

372;  72-153. 
N.   Y.   Supp.   18-553;  36-16,  432; 

46-541;    46-U8;     61-852;    66- 

401;    67-471;    68-263;    62-303; 

66-384;    67-1067;    6H-lia    803, 

804;   68-1097;    70-887;   74-297; 

79-74;    80-799;    81-587;    90- 

420;     93-1074;     99-76:     167- 

1110:        109-662;        126-551; 

129-577  ;     181-46  ;     141-505  ; 

146-569;  163-866. 
St.    Rep'r.   71-24. 
Abu.  N.  C.  29-284.  465. 
N.  Y.  Super.  66-539:  68-120. 
N.  Y.  Ann.  Cas.  4-875;  9-53,  304, 

508,  n. 
758. 
N.    Y.    77-480;    111-360;    130- 

313 :   199-877. 
Hun,  23-188;  81-390:  61-423:  56- 

259;  60-62;  81-194;  178-387. 
App.  Dlv.  80-530;  40-25;  67-488; 

112-750;      122-549;      136-148; 

182-57;    188-785;    166-329. 
MIec.    14-302:    38-12:    60-408; 

58-6;  59-268;  76-48. 
N.  Y.   Supp.  57-502;  74-655;  99- 

76;   102-911;    I07-534 ;    llO- 

873;  116-.S17;  123-583;  126- 

551;  184-02.  , 

Civ.  Proc.  14-435.  ^ 

N.  Y.  Super.  66-589. 
N.  Y.  Ann.  Caa.  9-307,  n. 
769. 
N.  Y.  111-350. 
Hun,  66-62. 

App.  Dly.  20-525 ;  166-325. 
Misc.   14-302;  63-6. 
N.    Y.    Supp.    47-158;    102-911; 

126-551. 
N.  Y.  Ann.  Cas.  9-307.  n. 
760. 

App.     Dlv.     109-323:     113-748; 

123-413  ;  149-245  ;  166-325. 
Misc.   14-303:   69-268. 
N.    Y.     Supp.     85-1057:     95-643; 

99-76;    107-1110;    126-551. 
C!t,  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-211;  9-308. 
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761. 

N.   Y.  68-562;  59-450;  63-414. 

Hun.  4-48,  674. 

App.  Dlv.  27-145;  29-57;  156- 

325. 
Misc.  27-612. 
N.  Y.  Supp.  60-536;  51-852;  68- 

263;    126-551. 
763. 

N.     Y.    77-515;     103-274;     196- 

127. 
Hun,  21-509;  65-565. 
App.    Div.    32-118;    36-381;    55- 

303;    64-416;    134-322;    137- 

782 ;     166-325 ;     161-522. 
Misc.    6-51;    16-198;    27-57;   38- 

121;  46-477. 
N.  Y.  Supp.  56-401:  66-042;  72- 

232;    92-737;    119-41;    122- 

543;  126-551. 
How.  69-385. 

N.  Y.  Ann.  Cas.  8-334;  9-319. 
764. 

N.   Y.  114-579. 

Hun,  34-11;  62-261:  66-565. 

App.    Div.    6-482;    44-257;    11.^- 

745  ;    117-55  ;    134-543  ;    144- 

689;  166-325. 
Misc.  16-198. 
N.    Y.     Supp.    60-761  :    99-203 ; 

107-1075;    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56.  n.;  9-319. 
765. 

N.   Y.  140-414. 

Hun.  73-201. 

App.    Dlv.    20-525:    36-3,«52:    <W- 

416;  104-.533;  1.34-.544 ;  137- 

782;   141-465;  156-325;  167- 

544. 
Misc.  89-27a 
N.  T.  Supp.  47-158 :  72-232  ;  9.1- 

1074  ;  119-610  ;  122-543 ;  141- 

505;  153-453. 
Dem.  3-236. 
766. 

N.   Y.   140-420. 

Hun,    78-546. 

App.     Div.     112-808;     141-465; 

166-325. 
X.   Y.    Supp.  99-432. 
N.  Y.  Ann.  Oas.  9-309. 
767. 

N.  Y.  79-175;  163-119. 

Hun.   83-514. 

App.    Dlv.    2-413;    61-569; 

467:     118-8:     12O-30T; 

61;    161-623. 
MIsr.    .t3-401 ;    r;4-nr.o  :    6.'J-39 ; 

72-158;    76-210;   92-404. 
N.    Y.    Sunn.     lS-.-,01.    r»02  ;    93- 

149:     106-n:     11H-707:     127- 

1000:  129-773;  106-107;  166- 

1093. 
768. 

N.  Y,  96-32:  136-76. 
Hun,  12-130;  18-125; 


101- 
1U4- 


^io*Sp- 


NOTES. 


Ato.    Dlv.    2-413:    27-614;    68- 

37;  148-302;   149-3,  53,  444; 

101-122;    162-038;    l«4-964. 
Misc.    78-402;    76-427;    88-297; 

93-66. 
N.  Y.  Supp.  18-501.  502;  50-776: 

69-170 ;     183-281 ;     158-168  ; 

149-101;    150-664,   790;   151- 

273;    156-631;    157-117. 
Abb.  N.  C.  29-178. 
769. 

Hun.  .25-354,    876;    28-294;    44- 

45. 
App.    Dlv.    48-412;    59-393:    65- 

240;  91-272;   196-387;   110-921. 
Misc.   30-274;   88-121;    60-354; 

70-669. 
N.  y.  Supp.  64-722;  62-305;  69- 

848;     72-578;     77-101;     94- 

815;   128-138. 
Civ.  Proc.  6-90;  14-71. 
Abb.  N.  C.  18-204. 
How.  67-890. 
770. 

N.  Y.  185-76. 

Hun,  21-431:  36-542;  68-514. 

App.  Dlv.  76-144. 

Misc.   56-376. 

N.  Y-   Supp.   78-942. 

Abb.  N.  C.  29-178. 

How.  66-287. 

Daly.  9-44. 

Misc.  4O-03;  68-:{^0;  70-510. 
How.  10-458. 
772. 

N.  Y.  150-377.  537:  177-236. 
Hun.  31-20:  48-46. 
App.    Dlv.    48-412:    68-555;   8.1- 
168;  103-110;  144-148;  167- 
76;   166-222. 
Misc.     10-733;     15-418:     20-206; 
84-406:    37-745;     59-331:    62- 
592:   63-33. 
N.  Y.   Supp.  45-782:  69-646:  74- 
241;  76-476;  98-805;  119-825; 
128-846;   141-780. 
Civ.  Proc.  21-16. 
N.  Y.  Super.  52-63. 
Law  Bull.  8-88. 
N.  Y.  Ann,  Caa.  8-15. 
775. 

N.   Y.   150-587:  168-28. 
Hun,   27-21:   81-348. 
App.  Di¥.  140-324. 
Misc.  14-182:  23-565. 
N.  Y.  Supp.  52-756. 
776. 

N.  Y.  47-370:  76-509. 
Civ.  Proc.  6-178. 
Weelt.  Dig.  9-133. 
777. 

How.  57-481. 
779. 

N.'  Y.  142-212. 

Hun.  26-518;  88-380;  56-375;  67- 
468. 


168S 


App.  Div.  17-227;  18-400;  21- 
467;  40-103;  67-125;  74-278; 
76-280;  76-74.  287.  484;  79-120; 
81-147;  84-404.  620:  87-1U3: 
91-540:  98-151,  825;  101- 
132;  106-809.  495;  107-627; 
109-133;  112-77;  118-7;m>; 
122-616;  128-274 :  124-131 : 
126-874;  128-761;  134-576; 
188-538,  714;  189-728;  143- 
613;  168-205;  162-500;  169- 
910 

Misc.  16-514:  28-78:  25-00,  310; 
80-633,  028:  81-170.  4T1;  32- 
389;  3.3-120;  84-347:  43-20: 
46-57  :  50-61S  ;  62-0  ;  56-640 ; 
50-1.55,  515:  61-:m1:  O4-04-J. 
65-164;  69-885;  81-416;  84- 
38;    98-886. 

N.  y.  Supp.  80-850:  45-782;  47- 
640;  51-883:  54-560.  60G:  62- 
713.  784:  63-067:  66-721:  «»- 
816;  77-610:  78-2,  887,  600.  778; 
79-708;  80-680;  82-679,  9»i; 
84-lir  180,  1011:  83-192:  H«- 
1022;  f57-402,  519.  891:  W»-S24: 
91-876;  98-050;  94-177:  95- 
1027:  98-62,  200;  IM»-331 : 
lOT-497,  806.  049;  1141-264. 
034;  118-280:  117-1000:  119- 
181.  620:  121-1114:  122-215; 
123-762;  124-491;  125-624; 
128-467;  137-1071;  143-3:n. 
757;  146-307.  084;  158-08S. 

Civ.    Proc.    19-168:   21-221. 

Abb,   N.   C.  31-482. 

N.  Y.  Super.  67-222. 

How.  67-481. 

Dem.  2-486. 

Daly,  10-71. 

W«^k.   Dig.  28-48. 

N.  Y.  Ann.  Cas.  6-886;  7-268.  TTS. 
T80. 

N.  Y.  188-565. 

Hun,   49-288:   74-102:  82-855. 

App.    Dfv.    49-800:    85-2S8:    5»S« 
>       184;  180-874;  148-420;  1<M- 
586. 

MlRC.  12-88:  90-207;  S4-2.13:  87- 
120,  600;  89-580;  72-158. 

N.  Y.  Supp.  .H3-170:  00-7rt:  68- 
246:  69-215:  74-400:  76-1W 
80-588:  88-S07:  87-816;  120- 
614;   189-100;   149-058. 

St.  Rpp'r.  66-5.V». 

Cfv.  Proc.  14-340. 

N.  Y.  Ann,  Ca«.  1-118,  HO;  9-4(Wl 
781. 

N.  Y.   177-236. 

App.  DlT.  88-275 :  167-76. 

Rflsr.    14-182:   64-455. 

N.  Y.  Supp.  88-382:  86-n. 

Civ.  Proc.  14-1. 

Abb.  N.  C.  11-283. 
782. 

»fl8C.    64-455. 

Civ.  Proc.  14-1./ 
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788. 

App.  Dlv.  3-321 ;  190-666 ;  147- 

588;    164*308;   l«l-9o4. 
Mtsc.    14-303:    10-503;   (M-455. 
N.  Y.   Supp.   106-474;  182-5b7. 
8t.  Rep'r.   14-8. 
Civ.  Proc.  G-188. 
Abb.  N.  C.  14-511. 
N.  Y.  Add.  Cas.  S-21fi. 
How.  62-460;  66-3»2. 
7K4 
N.*  Y.  OT-610;  200-208. 
Hud,  27-384;  80-257. 
App.  Div.  10-289 ;  14-232 ;  144- 

215. 
Misc.    6-514;    11-125;    12-403; 

5H-176;  64-465. 
N.   Y.   Supp.  31-1008;   128-775; 

144-741. 
Civ.  Proc.  14-290. 
N.  Y.  Ann.  Cas.  7-125. 
786. 

Misc.   64-455. 
786. 

N.  Y.  86-278. 

Misc.    2e-342:    64-455;    77-565. 
N.  Y.  Bupp.  141-114. 
787. 
Civ.   Proc.  19-165. 
Misc.  63-428;  64-455. 
788. 
App.  DiT.  04-28 ;  110-898 ;  160- 

4ri8. 
786* 

App.   Dlv.' 29-373:  48-601. 
N.  Y.  Supp.  28-59. 
700. 
App.  Dlv.  48-601. 
N.  Y.  Ann.  Cas.  4-258. 
791. 
N.  Y.  88-527;  186-645. 
Hun,  12-571:  17-113;  25-491. 
App.    Dlv.    48-GOl:    50-101:    71- 

^;    74-306:    90-165;    08-102, 

111;  119-486:    12."J-397. 
Misc.   16-552;  88-12,   13.    44,   45; 

44-45.  816;  54-85:  59-400;  63- 

879;  66-230;   77-148. 
N.  Y.  Snpp.  66-962;  76-895,  698. 

901,  906:  81-302;  97-602:  lOO- 

770:   102-704;  104-406;  106- 

200;  107-538;  116-574;  122- 

998;    135-1070. 
N.  Y.  Ann.  Cas.  8-485. 
Snbd.  J. 

N.  Y.  92-647. 

App.    Dlv.    74-308;    133-140. 
MlFC.   12-147;  24-407;  66-123. 
N.  Y.  Supp.  103-1025. 
N.  Y.  Ann.  Cas.  6-413. 
Snbd.  2. 

App.  D!v.  46-575;  74-808. 

Mfsc.   24-407:   63-02. 

N.    Y.    Snpp.     61-403;    77-511; 

116-1108. 
N.  Y.  Ann.  Cas.  5-418. 
8iibd.  4. 
N.  Y.  161-267.  647, 


Sabd.  6. 

N.  Y.  84-642;  161-668;  174-20S. 
App.     Div.     6-131;    10-214;    39- 

544;    64-194.    510;    67-12;    74- 

308;    96-165:     111-159;     112- 

829;  11 7-4  To. 
Misc.    23-253,    504:    24-407;    29- 

105,  422  ;  33-388 ;  38-13 ;  66- 

606. 
N.  Y.   Supp.  44-620;  61-1G9;  63- 

263;    00-195;    66-603;    67-587; 

73-482;   89-109,   715,   845;  98- 

351;  109-679;  112-457. 
N.  Y.  Ann.  Cas.  6-413. 
Sabd.  6. 

N.   Y.  92-646. 
Sabd.  7. 
N.   Y.  91-239:  161-668. 
App.   Div.   160-669. 
N.   Y.    Supp.    136-760. 
Snbd.  8. 
N.  Y.  113-618. 
Hun,   19-128;  26-584. 
App.  Dlv.  68-320;  98-146. 
Misc.  36-381. 

N.    Y.    Supp.    71-1025;   90-734. 
Abb.  N.  C.  18-478. 
How.  07-511. 
Snbd.  10. 
N.   Y.  136-634. 
App.    Div.    19-227;   28-303;    29- 

872;   67-12;   160-669. 
N.  Y.  Simp.  60-1002:  61-543;  04- 

605;    78-482;    116-725;    136- 

760. 
Civ.  Proc.  4-202;  6-07;  13-167. 
How.  00-475. 
Snbd.  11. 
App.    Dlv.    61-879;    71-851;   T4- 

Mlsc*  88-12. 

N.  Y?  Supp.  76-978. 
Sobd.  12. 

N.   Y.  100-370. 
Snbd.  13. 

App.   Dlv.   111-182. 

msc.  62-10. 
702. 

App^  Dlv.   48-601:   186-589. 

N.  Y.  ~  


793. 


Supp.  81-892. 


App.  Dlv.  27-161:  29-873;  39- 
543;  46-76:  48-187,  601;  60- 
161;  71-255,  351:  74-308;  98- 
102,  109,  145.  620;  107-240; 
117-476;  120-898;  160-669: 
107-126,   127. 

Misc.  12-147:  23-253,  504;  24- 
108;  29-425:  83-3S8:  66-123, 
336,    600;    00-230:    77-1 4.S. 

N.  Y.  Snpp.  32-1073:  60-022;  61- 
109,  542:  62-616:  6.^-297;  60- 
656:  61-257.  300.  942:  62-815; 
0.1-724:  07-587:  71-1095;  76- 
823.  976:  102-704  :  1OO-200: 
107-588:  110-725?  1X2-898; 
136-1079;   152-833^ 
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N.  Y.  Ann.  Cas.  6-18;  8-485. 
TOO. 
N.  T.  aOl-407. 
App.  Div.  5a-231;  71-31;  77-16; 

130-452.    811.        ' 
Misc.    45-502  ;    66-334  ;    79-88 : 
»3-404.  • 

N.   Y.   Supp.   106-766;   12&O-980: 
130-337;    16T-143.  . 

707. 
N.  Y.  76-168;  2O1-407. 
Hun,  58-133. 
App.    Dlv.    57-219;    77-16;    09- 

534;    136-811. 
Misc.    45-502  ;    52-92 ;    56-884  - 
58-494;    70-88;    80-489;    08- 
404. 
N.    Y.    Supp.    01-178,   1008;    101- 
751  ;        106-766 ;       111-1086  : 
130-387;   157-143. 
St.    Kep'r.   46-477. 
Abb.  N.  C.  13-354. 
Dem.  2-579. 
Snbd.  1. 

Hiin,  63-604. 
App.  Dlv.  52-2S1. 
N.   Y.  Supp.   18-827,  879. 
St.  Rep'r.  7-767;  44-478. 
Abb.  N.  C.  2-311. 
How.  26-422. 
How.  N.  S.  2-525. 
Subd.  2. 

St.  Rep*r.  12-665. 
Subd.  3. 
N.   Y.   125-695;    104-392. 
App.  Dlv.  101-262. 
Misc.  15-631;  16-565. 
St.    Rep*r.    83-819;    86-920;    51- 

122. 
Civ.  Proc.  18-234;  10-25& 
Abb.   N.   C.  21-214. 
N.  Y.  Super.  86-294. 
708. 

N."  Y.  201-407. 
Hun.  60-244. 

App.  Dlv.  68-281;  77-16;  78-499; 

03-308:     112-122,     129:     116- 

496;  186-813;  147-219;  1S3- 

493. 

Misc.'  20-425  ;    41-558  ;  53-269  ; 

58-496. 
N.   Y.   Supp.  61-942;   74-55;  70- 
680;    85-114;   87-852;    08-1.36; 
101-769;      103-77;      111-108.''>; 
110-477:     131-1041;    138-537. 
Civ.  Proc.  10-40. 
700. 

N.  Y.  201-407. 
Hun,  20-182. 

App.    Div.   2-19:   40-407:52-231; 
77-16 ;      136-813  ;      146-249  ; 
154-587. 
Misc.  58-406. 
N.    Y.   Supp.   <»-381;   111-1085: 

130-914. 
Civ.  Proc.  10^7. 
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800. 

N.  Y.  201-407. 
App.    Dlv.    77-16;   186-813w 
Misc.  68-496. 
N.  Y.  Supp.  111-1085. 
SOI. 

N."  Y.  201-407. 
App.   Dlv.    77-16;   136-811. 
N.  Y.  Supp.  111-1085. 
802. 

N.  Y.  201-407. 

Hiin,  80-452. 

App.  Div.  77-16;  121-759; 

802. 

Misc.  58-496;  70-88. 
N.     Y.    Supp.    70-268;    106-532: 
111-1085;    180-914;    188-837. 
803. 

N.  Y.  78-509. 

Hun,  26-589;  41-608;  48-95;  87- 

304. 
App.    Div.    20-284:    36-428:    48- 
335;    40-407;    65-167;    6^203; 
67-68;     76-580;     70-102.     617; 
80-40;  05-543;  98-149;  120- 
r47;    124-36;    126-814;    128- 
910;    183-421;    134-435;    187- 
752;    138-422.    425;    139-726: 
140-528:    146-249.   436;    140- 
493;   I5ib-163;    1^0-14;    161- 
737;   162-612;  166-220. 
Misc.  10-233:  12-68.  169:  28-49i 
608;   38-573.   727;   41-436;   50. 
451;  54-66.  580;  56-326;  67- 
364,     365;     58-384,     496:     64- 
454;    66-137;    76-26;    78-20: 
84-263;  00-43;  02-293. 
N.  Y.  Supp.  54-810;  68-381:  68- 
1053;  72-488.  831;  78-118;  78- 
696:  80-277;  84-1066;  90-749: 
00-.')12:    104-503,    847;     106- 
482;    108-371;   1OO-680,   662; 
111-5,      172:     112-830:      117- 
643;    110-305;    121-226:    122- 
626;    126-462:    130-827:    184- 
1090 :      136-657 :      140-1014 
141-860 ;     148-7^6 ;     145-31 
146-1024;    151-189;    168-740 
165-528;    157-491. 
Civ.   Proc.   14-314, 
Abb.  N.  C.  31-191. 
N.  Y.  Super.  64-444. 
N.    Y.    Ann.    Ca«.   2-188;    5-286; 
0-274. 
R04. 
App.    Dlv.    36-428;   48-335:    06- 
203  :  76-580  :  70-102  ;  96-543 ; 
128-919;    134-436;    146-249; 
161-737. 
Misc.    12-68:    28-494,    608:    41- 
436:   50-451;    54^80:  66-327; 
58-384.    496;    64-454:    66-157. 
N.  Y.   Supp.  54-810:  78-118:  78- 
.506:    0O-749:    104-847:    106- 
482:    10«-.^71:    112-830:    121- 
226 ;       122-626 ;       140-1014 ; 
141-860. 
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Hun.  aa.^7,  685:  88-326. 

Add.    DiY.  '48-835:    02-315;    65- 

1&7;    T6-580:    7^102;    85-570; 

SS-543:  aO-298;  12K-019;  184- 

437  ;   146-249  :   l«l-787. 
Misc.    41-436;    60-451;    58-384, 

496*    04—454 
N.   Y/Supp.  71-809:  72-488;  78- 

586;   83-428:   90-749,  060;   99- 

012:    107-660;    lOH-371:    112- 

830;    140-1014;    141-860. 
N.   Y.   Super.  55-263. 
N.   Y.  Ann.  Cas.  2-136. 
806. 

N.   Y.  94-541. 

Hun.  62-530:  86-44. 

App.    Div.    48-335;    76-580;    79- 

102;    96-543:    128-919:    140- 

249;  101-737. 
Misc.  41-436;  68-384.  496;  04- 

.  4o4. 
N.    Y.   Supp.  6-704;   78-596;  90- 

749;    KiH.371;    112-830;    122- 

626;  140-1014;  141-860. 
St.  iiep'r.  11-269. 
N.  Y.  Ann.  Cas.  2-129. 
8v1>d.  2. 

Hun,  20-537. 

St.  Rep'r.  16-733;  18-88a 
80T. 

App.    DiT.    48-335:    76-580;    79- 

102;    95-543;    128-919;    146- 

240;  161-737. 
Misc.    41-436;    68-384,    49G;   04- 

454. 
N.    Y.     Supp.    78-,5n6 

108-371;    112-830; 

140-1014;   141-860. 
Civ.  Proc.   10-178. 
808« 

Hun,  20-182. 

App.    Div.    48-335;    76-580;    79- 

102:     95-.'>4:{:     12N.919;     130- 

468;   146-249;  101-737. 
MJsc.    41-436;   6H-384.   496;   04- 

454. 
N.  Y.  Supp.  60-851.  924:  78-r.9fi 

00-74  9 :      1 OK-3  71:      11 2-8.S0 

114-986;  122-626;  140-1014 

141-860. 
Abb.  N.  C.  8-436. 
809. 

App.    DIr.    48-335;    70-580;    79- 

102:   96-543:   OS-149;    124-3^: 

128-919;     137-7r.'2:     147-240; 

161-7.'?7. 
MIsr.  12-68:  S^-r-O.*?:  a,3-5T:i:  41- 

4.')6:     68-884,     496;     04-454; 

84-264;   92-29.T 
N.     Y.     Supp.     78-596:     R4-100fl: 

90-479:  lOS-371:  111-5:  112- 

8.S0:   122-626:  140-1014:  l4l- 

860;  140-1024;  166-528:  167- 

491. 
Abb.  N.  C.  1-350. 
N.  T.  Ann.  Cas.  6-265. 

1086 


;    90-749 ; 
122-626 ; 


810. 

Abb.  N.  C.  8-288. 
811. 

N.  Y.  102-250. 

App.    Di?.    28-287;    48-680;   67- 

889. 
Misc.  17-93;  68-629. 
N.  Y.  Supp.  61-68;  78-288. 
Civ.    Proc.   14-807. 
Uow.   67-273. 
812* 

N.*  Y.  102-246. 

Hun,  69-445. 

App.    Div.    48-580;    61-492;    79- 

428;    95-568;    117-359;   144- 

511. 
Misc.  6-305;  18-16;  33-331;  60- 

147  ;  61-542  ;  66-315  ;  67-170 ; 

73-273. 
N.  Y.   Supp.  60-198;  70-629;  88- 

993;    08-217;    115-860;    129- 

228;  180-865;  150-800;  166- 

987,   988. 
N.  Y.  Super.  69-168. 
N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 
813. 
App.   Div.    76-573;    116-674. 
N.  Y.  Supp.  78-846. 
Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.     Div.     46-134;     118-668; 

120-450. 
Ml.sc.     10-169:     17-359;    19-615; 

46-602 ;       48-223  ;       79-359  ; 

88-630. 
N.    Y.   Supp.   39-94;  44-422;  OO- 

1047;    fm-n84:    01-33 ;    108- 

678  ;        104-1082  ;       140-428 ; 

161-155. 
816. 
N.  Y.  Supp.  189-1037. 
App.    Div.    166-96. 
N.  Y.  Super.  47-387. 
810. 

Abb.  N.  C.  16-419. 
81T. 

N.  Y.  90-312. 

Hun,   70-48;  87-234. 

App.     Div.    1-558;    6-264;    124- 

r)i>6;  12S-263;  138-742;  146- 

138;  153-253. 
Misc.     10-595;     20-508;     36-78. 

133;  68-351. 
N.  Y.  Supp.  33-886:  44-313;  46- 

666;    47-712;     108-973;     111- 

10:    112-773:    118-215;    137- 

1084;   143-729. 
Abb.   N.  C.  6-69. 
.N.  Y.  Aun.  Cas.  4-200. 
SIS. 

App.   Div.   1-558;   124-556;  138- 

742. 
Misc.   19-598:   36-133:   6M-351, 
N.    Y.    Supp.    112-773;    118-215. 
Civ.  Proc.  16-434. 
N.  Y.  Ann.  Cas.  4-206..  , 
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81& 

Misc.   1&-598. 

Abb.  (N.  S.)  12-5€f,  n. 
820 

N.*  Y.  107-118;  117-297;  204- 
283    288. 

Hun,  52-05;  56-92;  64-425;  75- 
43;  86-391:  »»-384. 

App.  DIv.  10-234;  12-80:  10-610; 
25-142;  27-453;  29-173;  30- 
562;  40-500;  41-531;  4:2-150: 
51-543;  61-296;  68-286;  72- 
6;  75-444;  78-27,  544;  81-204 :_ 
85-317;  06-394;  102-249; 
104-91;  105-459;  124-852; 
126-.547;  132-515;  138-887; 
144-419 :  146-614 ;  148.765, 
809  ;  140-60S  ;  153-751  ;  157- 
280;  158-557;  162-599.  606; 
166-865;    170-888. 

Mi»c.  12-52:  24-6;  27-543;  28- 
43;  31-179;  43-379;  45-28,  42. 
346  ;  46-556  :  58-553  ;  50-409  ; 
72-99,  878:  70-362;  02-440. 

N.  Y.  Bupp.  35-397;  4C;-2U5;  47- 
448;  40-201,  512;  60-353;  51- 
814;  52-189;  54-862;  58-125. 
715;  50-814:  63-964;  70-474; 
74-749;  76-98;  78-320;  82-541 ; 
87-480:  00-448.  814.  896;  02- 
963:  O3-.S04:  04-277,  897; 
100-490,  1058;  112-360;  117- 
1077;  121-354;  128-692;  120- 
267,  1059;  131-376;  132-320; 
188-731,  1065  ;  134-675  ;  142- 
195;  143-814;  147-962.  998; 
150-472;    152-54. 

Clr.  Proc.  14-269;  16-316. 

N.  y.  Aim.  Cas.  2-221,  226. 
820a. 

N.   Y.  204-288:   217-93. 

App.  DiT.  130-594;  146-605, 
61 4  ;  153-750  ;  162-599,  605  ; 
168-980. 

Misc.  72-376. 

N.   Y.   Siipp.   13O.803:   181-125; 
138-691;    147-962,   998. 
821. 

Misc.  51-229. 


N.  Y.  87-272. 

Ilun,   28-74;   73-181. 

App.  Div.  21-417;  42-28;  80-145; 
02-250,  252:  106-591 ;  112- 
182;  121-401.  612;  124-.372; 
128-278  ;  137-61 ;  138-276 ; 
140-861  ;  154-348  ;  155-804  ; 
163-922. 

Misc.  12-207:  26-670:  51-229, 
589  ;  62-647  :  66-387  ;  74-407  ; 
83-587 ;   88-551. 

N.  Y.  Snpp.  47-.%62:  67-471:  6«- 
60.*? :  80-510:  87-37:  04-812: 
08-46;  101-95:  106-ns.  .^35: 
107-216.  722:  108-667;  122- 
.•^7:  123-794:  132-395;  184- 
823;    188-820;    151-08. 

lOM 


Civ.  Proc.  21-340. 

N.  Y.  Ann.  Cas.  1-324. 

Week.    Dig.    6-580;    15-^74. 
823. 

N.  Y.  66-192;  86-252;  263-592. 

Him,   66-391;   76-587. 

Misc.   03-427. 

N.  Y.  Ann.  Cas.  6-250.  276. 
824. 

N.'  Y.  Supp.  166-990. 

App.  Dlv.  84-162:  142-78. 

&llsc.  62-479. 

Week.   Dig.  10-364. 
826. 

App.  Div.  34-162. 

ftlTsc.    10-420:   20-G93;  66-19. 

N.  Y.  Supp.  46-675. 

N.    Y.    Super.   60-06. 

Ann.  Cas.  1-401. 
Dig.  18-503. 


N.  Y. 

Week. 
826. 

Barb.  10-156. 
827. 

N.  Y.  136-509;  140-281;  141-76. 

Hun.  88-827. 

App.  DiT.  11-002;  68-355 1  107- 
500;   112-707. 

MIrc.  12-44:  16-619;  26-62;  OS- 
540;  0O-276. 

N.  Y.  Supp.  56-442;  74-88;  06- 
777;  120-913:  130-458. 

Abb.  N.  C.  20-277. 

N.  Y.  Ann.  Cas.  2-136. 
828. 

N.   Y.   132-.548. 

Hun.  23-414;  76-50. 

App.   Div.   156-411;  167-138. 

Abb.  N.  C.  31-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  10-806. 
820. 

N.  Y.  81-157;  86-633;  80-302; 
88-447;  00-549;  81-657;  05- 
316,  517:  08-206;  100-547:  102- 
94:  104-506:  105-332:  110-12. 
513,  562,  671:  111-239:  113- 
62,  152.  238.  243.  301.  575:  114- 
288:  116-12;  117-91.  500.  606; 
118-46:  120-536;  121-575; 
124-487,  505.  651;  125-756: 
126-293.  552:  132-549;  140- 
281;  141-76.  225.  389:  142-140; 
143-190;  146-13:  140-83:  153- 
124.  294.  343;  161-84;  168-430: 
170-412.  554:  174-39.  106:  175- 
375;  180-116.  261;  186-375; 
187-491;  188-421;  188-822; 
205-384;    206-471. 

Hun.  14-531:  15-79;  17-150:  10- 
.^•S:  22-414;  24-32,  327;  26-386; 
28-423.  435:  28-498.  008:  SO- 
555;  31-46,  417;  84-04:  87-386. 
40-223:  41-437;  42-159:  44-142. 
346.  560.  597;  46-280:  61-224i 
63-591:  54-166:  56-391:  58- 
251;  60-237:  61-250.  312;  02- 
207;  63-185,  477:  64-573.  593: 
66-222;  60-4]^$  70u84;  74-276; 
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TT-108:  T8-49,  413;  79-129; 
8»-17,  263,  345,  403;  84-20'i; 
8S-55,  486;  88-92,  211.  486;  90- 
7.  72.  128,  131,  603;  91-168.  92- 
274,  384,  450. 

App.  Dlv.  4-132;  5-179.  45S.  563; 
«-445.  536;  8-612;  13-493;  14- 
201;  15-215;  16-547,  548;  17- 
2G8.  272;  18-491;  10-354,  453; 
21-232,  366;  22-622;  23-152; 
24-447;  28-243.  378;  29-41.  220; 
30-132;  31-352.  6^;  82-623, 
634;  85-85,  189;  86-546;  37- 
990;  38-142,  432;  41-356;  42- 
119;  45-176,  809;  46-515;  47- 
143<  48-307;  50-129:  51-72;  53- 
12,  113;  54-617;  55-320.  407. 
541;  66-90.  566:  57-54;  58- 
584;  5»-15fl,  288,  522:  61-163. 
205;  68-151;  66-502:  67-425. 
563:  68-293:  69-286.  381.  459: 
Tl-503:  72-224.  278;  74-444; 
75-339:  76-447.  597;  77-622: 
T9-312;  82-612:  85-6.  368.  481 
587:  86-385;  87-18;  90-20:  91- 
236:  94-10;  95-.W3:  97-430: 
•8-371.  418.  471,  486,  492;  99- 
88,  371;  100-3.  368;  101-.'V52; 
102-692;  104-188.  334;  105- 
816:  108-136:  1 10-015:  111- 
77.  502.  016:  112-379.  470,  475. 
780,  781:  114-412.  768;  115- 
754;  116-185:  117-185.  498: 
120-186;  121-333:  124-8K^: 
125-310.  354;  126-56,  568, 
6«>9,  945:  127-605,  612;  129- 
818;  181-402.  424.  428;  1«3- 
437  ;  135-791  ;  136-518.  593  ; 
ia7-471.  478.  612;  i:W-537. 
609;  140-116.  640;  142-107; 
143*690.  823.  844  ;  147-7.  413, 
654:  148-279,  774:  14».201: 
lBl-21.  859:  152-819.  804; 
1S4-359;  155-299.  309.  842; 
106-890;  157-137.  709;  158- 
19.5.  3.39.  849:  160-865;  163- 
87.  645;  166-898;  167-571, 
828;   168.53. 

Misc.  6-88:  7-673;  8-82:  9-673; 
lO-lK-i:  11-450:  12-250;  13- 
487,  597:  15-290:  19-385:  22- 
749:  27-186:  28-263:  29-72;  31- 
057:  3,^827:  34-446,  597;  35- 
380,  681:  38-56;  39-739:  40- 
15.^.  259:  42-50,  448.  597;  45-- 
149:  47-87,  573;  48-344,  640; 
49-.'?7:  50-217.  280:  54-176: 
IMI-.'S05;  62-602:  71-120.  642; 
73-185,    495:    74-38:    75-1.^2; 

*  76-678  :  77-507  :  78-422  ;  79- 
68.  223,  573:  82-.«?.'?6.  455; 
84-310:  85-12:  87-187.  399; 
96-24.3.  .^Sl,  .5.39;  91-1S5,  388. 

N.  Y.  Supp.  18-480:  28-222.  296; 
29-169.  526;  31-11.  1!>0.  252. 
311:  32-538.  671:  33-1  ?^^.  477: 
84-45.  628.  667.  830,  870:  35- 
495,  645;  86-284.  952,  967,  9S3: 


108t 


44-205,  988;  45-563.  1096;  47- 
523,  666,  922;  48-871,  895,  908; 
49-174,  803;  61-234,  380,  478; 
62-362.  461,  756,  1081;  54-488, 
781;  55-706;  56-551,  561;  57- 
653;  58-933;  60-87,  563;  61- 
744;  62-48,  109,  120;  63-274.. 
387:  64-501;  66-95,  928,  9G8; 
67-430.  481,  1029;  69-9.  125, 
25&.  407;  70-420,  546;  71-.335. 
102ft,  1062:  72-42;  73-259,  779; 
74-5.  755,  981,  1069;  75-890;  76- 
56.  121,  961;  77-483;  78-130, 
320.  527;  79-111.  250,  688;  80- 
962;  81-1019;  82-926;  83-172. 
218.  704.  1091:  86-402.  5,38.  686; 
86-497;  87-432,  631;  88-686; 
89-965:  90-208,  526.  769,  873, 
883;  91-L»()7,  378.  750;  92-399, 
569  ;  93-554.  950  ;  96-969 ;  96- 
40.  209.  638;  97-570;  98-321. 
025,  658,  775;  99-10:i6;  lOO- 
279,  444,  1089  ;  JL02-571,  754  : 
104-824,  1084;  105-931,  1060; 
1O7-900;  109-443.  444;  llO- 
706,  951;  112-20;  113-928; 
114-667;  115-1035;  119-233; 
121-122,  825;  123-122,  302; 
124-1041;  125-269:  126-1011; 
127-966,  1025  ;  128-180  ;  130- 
1039;  131-587;  132-126,  203. 
486,  655.  837;  13:*-328,  413, 
.711;  134-733;  135-381,  .5.59 ; 
136-386,  747,  1086;  137-978; 
139-540,  622,  915;  141-180, 
736;  143-080;  144-929;  145- 
40.  285;  146-345;  147-68, 
263.  343;  148-.501,  766.  902, 
952;  149-548.  767:  152-587; 
155-68. 

St.  Rep*r.  11-357;  12-841;  14- 
206,  398;  36-133,  407.  461;  72- 
127. 

Civ.   Proc.   14-216;  21-1. 

Abb.  N.  C.  29-36;  31-158. 

N.  Y.  Ajdo.  Cas.  1-153.  228;  8-881; 
0-123. 

Connolj.   1-204;  2-27. 

Dem.  6-85.  92. 

N.  T.  Super.  54-280. 
830. 

N.  Y.  91-293:  172-146;  177-857: 
178-131;   187-198. 

Hr.n.  25-273;  47-18. 

App.  Dlv.  8-157;  80-288;  68-88; 
66-179;  74-441;  78-78;  88-4,36; 
95-391 :  105-424 ;  126-568. 
574;  186-6;  154^05;  167- 
.582.  587. 

Jflsc.    66-225. 

N.  Y.  Snpp.  71-863;  73-279;  77- 
.575:  79-,507:  88-597:  94-574; 
110-951;  119-803;  139-887; 
144-644. 
831 
'n.'  Y.  110.,386:  12-485;  182-185; 
141-457;  148-286. 
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Hun,  41-424;  66-220;  68-518;  73- 
263. 

App.  DIv.  14-81;  52-65;  62-521; 
60-249  ;  86-162  ;  87-157  ; 
110-853;  128-804;  133-217: 
136-379.  686;  146-432;  147- 
916;  148-485;  156-410,  413; 
157-57. 

Misc.  28-395;  20-672;  30-392; 
74-565. 

N.  Y.  Supp,  18-485;  67-43:  71- 
i;{4;  70-357.  367;  83-528;  84- 
.TT:  104-839;  113-161^;  120- 
982:  131-201;  132-509;  142- 
128. 

Civ.   Proc.   15-354;  10-267.  282. 
832. 

N.  Y.  86-353:  01-241;  02-554; 
121-266;  156-162. 

Hun,  28-150:  02-360. 

App.  niv.  14-192:  20-517;  34- 
647;  126-103;  166-681. 

Misc.  6-580;  14-33;  60-271; 
71-620. 

N.  Y.  Supp.  36-237;  47-100:  64- 
638;  137-155. 

N.  Y.  Super.  55-483. 
833. 

N.  T.  201-129. 

Hun.  87-16. 

App.  DIv.  11-430;  86-20. 

Misc.  72-278. 

N.  Y.  Ann.  Cas.  2-79. 

Wend.  13-311. 
834. 

N.  Y.  78-220:  80-282;  81-151; 
00-66:  02-274;  00-56:  101-126: 
103-573 :  104-352 :  106-298 : 
111-220.  230:  112-493:  118- 
77;  126-450;  120-654:  133- 
453;  136-423;  137-570;  148-88, 
90:  154-355:  156-219:  165-1.3. 
159;  166-262;  171-106,  201; 
1 78-06 :  184-57 :  186-128 : 
188-349:  102-238;  103-1; 
104-458;  100-452;  201-129. 

Hun.  10-55:  24-43;  32-306:  40- 
438:  43-421;  45-307.  439;  46- 
458.  488;  56-575;  67-76:  60- 
238:  78-107.  227:  70-346:  83- 
379;  85-579:  87-16;  01-500. 

App.  DIv.  8-75;  11-429;  20-483, 
497;  32-634:  35-356:  42-364: 
43-428:  55-449.  453:  65-54:  6S- 
905.  804:  76-12.  278;  71-28;  78- 
559:  77-219:  80-609:  82-360: 
87-506;  80-509:  04-^5 :  06- 
29:  00-9,  74;  100-876;  105- 
268,  317,  360;  110-429;  111- 
514.  520;  113-735;  116-363; 
117-551 ;  110-140 ;  120-231, 
773;  124-769;  126-273;  130- 
14:  131-840:  132-573:  13.^- 
806;    137-321.    387;    146-433 

140-807:    151-623       

15.1-496;      154-841 
162-935;  164-627; 


152-729 ; 
;  1 56-36 ; 
168-278. 

10S8 


Misc.  26-56;  86-484.  705;  81-136; 
33-554;  ^8-97;  43-100;  M- 
176:   76-132.  216. 

N.  Y.  Supp.  28-1075;  28-364;  31- 
907;  33-873;  86-256;  64-1023; 
56-242;  60-160;  60-125;  61- 
917;  68-915.  923:  64-562;  66- 
871;  67-817;  72-524;  74-1^ 
902.  1055;  77-111.  179;  70-13. 
80-751:  81-813;  84-888;  87- 
981;  88-1.  924;  00-1007;  07- 
512,  707;  00-312;  104-225. 
43.5,  9.31;  116-998;  121-763; 
122-118;  132-837;  134-267; 
136-176.  262;  186-190;  138- 
221  ;  130-758  ;  140-S35  ;  161- 
515;  154-782. 

St  Rep'r.  11-263;  12-446;  16- 
452. 

Civ.  Proc.  10-188;  21-364. 

Abb.   N.   C.  20-162. 

N.  Y.  Ann.  CaR.  2-77.  293;  5-244; 
6-22;  7-345,  858;  8-414. 

Connoly,  2-221. 
835. 

N.  Y.  108-573;  111-220.  239; 
128-420;  146-1;  168-213:  176- 
88:  170-281;  104-269;  201- 
127;  213-829;  216-34. 

Hun.  16-628;  21-344;  87-242;  SK- 
270;  44>-336.  438;  41-203:  42- 
516;  68-251;  60-28.  305;  61- 
104;  72-497;  82-384;  87-16. 

App.  Div.  8-146;  11-430:  13- 
569;  17-245;  21-555;  34..397; 
42-232;  68-184.  329;  60-118; 
61-163;  76-523;  94-161;  06- 
145;  08-419:  120-734:  126- 
208,  550;  136-866;  143-181. 
680 ;  146-201 :  148-780 ;  168- 
497;  168-278,  484;  161-179; 
162-80;    166-638. 

Ml8c.  5-465;  30-621;  33-143;  35- 
508:  40-,n29;  48-486;  61.-517: 
64-205;  67-241;  78-154;  91- 
507,  570. 

K.  Y.  Supp.  18-515;  61-49:  64- 
225;  61-64;  62-772;  67-928:  68- 
863.  641:  69-941;  76-420;  71- 
1062;  75-373;  82-842;  80- 
482;  06-1113:  11O-650.  712: 
116-969;  119-81;  126-268; 
123-971;  127-1001;  128-250; 
132-695.1117:  136-042.  1086; 
137-43,  327;  143-631;  146- 
853:  162-46;  164-238;  166- 
621. 

CiT.  Proc.  16-204;  10-191:  31- 
277,  824. 

N.  Y.  Ann. 
447. 

Week.  Dig. 
836. 

N.   Y.   99-66 

111-220: 

106-262; 

188..<J49; 

213-829. 


Cas.  8-79;  6-22:  16- 
16-198. 


108-.'S73; 
161-196; 
178-72: 
198-1; 


104-352: 

166-n: 

184-58: 

261-128; 


Digitized 


by  Google 


NOTES. 


Hod.  72-497:  78-225:  8a-849:  85- 

579;  87-10. 
App.    DIv.    11-430;    2t  6; 

^B-634:     35-356:     42  5- 

461;  6»-3e3;  70-12:  J- 

609.  614;  82-360;  8»-owi  *vO- 
367;  145-2C8,  317;  ^^^z^^f* 
620;  110-364:  120-232 ;  124- 
768.  774;  12O-r>50:  131-840. 
133-806;  135-866;  137-321; 
148-686;  146-438;  149-807; 
I61IS23  156-37  ;  15H-278 ; 
161-179  ;  164-632  ;  l«S-278. 

mx.  8O-V05;  31-139:  55-66; 
58-72;  61--648;  75-215. 

N.  Y.  Supp.  33-198;  51-»§5:  54- 
1023:  6ft-l60:  61-917:63-915; 
64-562:  66-871:  68-363:  69- 
651:  74-1055:  75-625:  SO-751; 
Ki-Si:i:  H5-847:  O7-707:  lOl- 
8fi5;  110-712;  122-118;  134- 
267;  185*262;  186-190;  137- 
4:{ :  1 3K-_'2 1 :  l44>-835 ;  146- 
368;   157-680,   669. 

ClF.  Proc.  21-324.  364. 

N.  Y.  Ann.  Cas.  2-77.  294;  5-244. 
n.;  6-22;  7-348,  350,  861;  8-415. 
8S7 

N*  Y.  103-242:  148-219;  188-52. 

Hun.  33-32;  37-622.       ^«„  ,.„ 

App.     DIv.     116-576;    188-713; 

Misc.  8-170;  82-328;  40-56;  68- 

N^*!:    Snpp.    66-642;    101-846; 

123-762;  125-82. 
Dem.  8-388. 
838. 

N.   Y.   150-266. 

n"  Y.K^'29-98S;  65-296;  98- 
686;   114-832. 


Barb.  41-444. 
84M^- 

Hnn.  69-549:  81-802. 

App.    Dlv.    20-186:    35-221:    56- 

^87:   58-355.   362:  61-139:  69- 

840      98-281;     100-473;     HS- 

226:    127-4:^6. 
Misc.    6-578:    24-593:   48-424. 
N.   Y.  Supp.  80-785:  54-743:  67- 

792-  76-,S61:  74-te):  111-729, 

9T9:   117-985. 
Abb.   N.  C.  29-149.  n. 


841. 

N.  T. 
Hun, 
App- 
Mlsc. 


124-500;  178-821. 

58-407:  65-176. 
Div.  12-109:  29-2»S. 
20-250  :  35-738  ;  72-465. 
St.  Rep'r.  17-11:  36-468. 
Dem.  6-60.  ^       ^  ^^ 
N     Y.  Ann.  Cas.  9-395. 

.%. 
App.     DIv.     157-339 
^<88-25.    115.    181, 
411;  169-603. 
N    Y.  214-305:  215-69. 


160-359 ; 
602;    164- 


MIsc.  85-563.  ^ 

N.  Y.   Supp.  142-258 ;  145-554 ; 
147-779;    148-27.    581;    149- 
762;    150-97 ;    155-350;    156- 
835. 
842 

N."  Y.  14-466;  178-328. 
Misc.  10-835;  22-297. 
N.  Y.  Supp.  50-32. 
Paige,  8-428. 
Wend.  7-516. 
N.  Y.  Ann.  Cas.  1-79. 
848 

N    Y.   105-309;   129-860;  140-6. 
Hun,  88-388. 
Misc.  47-623. 
844. 

Hun.  34-192;  90-88. 

Aop. DIv. 31-50;  42-454:11^189. 

^nic.     29-375;    36-857;     54-86; 

60-144. 
N.  Y.  Supp.  35-630:  53-857:^60- 
485;    74-922:    100-703:    104- 
491 ;        112-1009 ;       117-945  ; 
150-667. 
Civ.  Proc.  6-117. 
N    Y.  Super.  5O-202;  52-7. 
Dem.  8-11.  ^  ^^   .__ 

N.  Y.  Ann.  Cas.  5-872,  877. 
845 

N.  Y.  8-84;  200-65. 
Misc.  47-623. 
846 

n!  Y.  8-67 ;  200-66. 
847. 

N.'  Y.  200-66. 
City  H.  Rec.  8-11. 
850. 

N.   Y.    Supp.  98-600. 
Wend.  21-608. 
Daly,  5-508. 
852. 

N.  Y.  185-60. 
Hun.  92-477. 
App.  DIv.  27-269. 
Ml8c.  iKi'VM. 
How.  48-349. 
Dem.  8-75. 
853. 

N.  Y.  185-60. 
Hun.  28-371. 
App.  Div.  6-146. 
Misc.  72-119.  ^^^  ^^^ 

N.  Y.  Supp.  130-1089 ;  132-888. 
854. 

N.'  Y.  185-60  ;  204-115. 

Hun,  37-245. 

Add      DIv     6-146;    16-192:    22- 

^fe-    27-269;    30-612:    40-139; 

115-309;   139-676.  774.  779. 
Misc.    62-339;    63-190;    70-11; 

N  'y  Supp.  48-60;  100-965; 
114^769;  124-667;  127-1048; 
138-899.  ^  J 
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Civ.  Proc.  8-387. 

N.  Y.  Anu.  Caa.  6-275. 
S65. 

N.  Y.  155-337 ;  204-115. 

App.  DIv.  0-146:  ie-192.  193;  22- 
143;  »0-612;  41-494;  139- 
778;   147-599. 

Misc.  70-11 ;  73-405. 

N.  Y.  Supp.  44-713;  127-1048; 
132-903;   133-62. 

N.  Y.  Ami.  Cas.  4-308;  5-275. 
866. 

N.   Y.   204-112. 

Him,  04-4U0. 

App.  1)1  v.  0-146;  16-192:  22-141: 
41-494:  06-419;  1O6-103.  109; 
130-778:    147-:597:    102-342. 

Misc.  30-459;  40-65;  68-480; 
70-n  ;   73-408  ;  74-175. 

N.   Y.    Supp.   44-713:  4^-60;  68- 
708:  fm-711:  127-1048;  132- 
908;  146-483. 
867. 

App.    Div.    06-410. 

St.   Rep'i-.  6-753:  27-862. 

Civ.  Proc.  6-250. 
868. 

App.   Dlv.   96-419. 
859. 

N.'  Y.   166-338. 

App.  Dlv.  16-193;  80-612 

N.  Y.  Ann.  Cas.  6-275. 
860. 

Hun.  61-369. 

App.  Dlv.   120-404. 

Misc.  10-291. 

N.   Y.    Supp.   106-325. 

Civ.  Proc.  21-294. 

N.  Y.  Ann.  Caa.  7-386 
861. 

Hun.  61-369. 

App.  Dlv.  8-465. 

Civ.  Proc.  21-294. 
865 

N."  Y.  Ann.  Cas.  7-836,  n. 
866. 

N.    Y.    178-274. 

N.   Y.    Supp.  98-600. 
RC7. 

Hun.  24-145. 

App.   Dlv.   40-139. 

Misc.  74-181. 

N.  Y,  Supp.  123-950. 

Week.   Dig.  11-308. 
868. 

App.  Dlv.  18-589. 

Civ.  Proc.  6-360,  362. 
869. 

CIv.  Proc.  6-290,  860. 
870. 

N.  Y.  78-220,  484.  599;  93-82: 
100-81:  101-176;  106-272: 
144-354. 

Hun,  32-12:  33-12.  42:  37-232: 
88-310:  0O-64. 


App.  Div.  6-460;  16-77;  22-28T. 
26-173.  349:  42-67:  65-252;  «7. 
445:  73-520;  74-347;  7«-:»be; 
87-249;  89-21;  93-425;  96-4 Ife. 
425,  544;  98-140;  101-465; 
10{^105,  116;  111-527,  530; 
112-657;  li:|-201,  204;  115- 
538;  116-854;  J1H-1G3;  ll»- 
764,  881;  120-814;  123-S->; 
124-013;  126-652;  129-316. 
4C.0:  131-797:  i:i2-109.  171: 
174;  136-G48;  137-752;  138- 
182.  845;  140-535.  023;  143- 
212:  144-.->S7:  146-931;  14«- 
283.  625,  641:  149-492;  151- 
603:  162-265;  168-702;  168- 
674. 

Misc.  12-67;  16-75;  26-354;  26- 
547;  30-36;  31-544;  35-340; 
42-54;  46-417;  46-195;  53- 
533;  56-6(5;  68-.^^3:  63-57; 
64-447,  454.  462;  90-276. 

N.  Y.  Supp.  49-597;  68-9(»:  61- 
1100:  64-99,  793:  84-280,1(166: 
88-661.  838  ;  90-749 ;  93-895 ; 
94-27;  99-98,  912;  101-411: 
102-324;  103-13.  795:  104- 
523;  106-6G4;  106-940:  106- 
602:  110^68,  1104;  113-738; 
114-211;  116-318,  465.  570: 
118-(J10;  119-742:  121-3W. 
760;  122-626:  123-520;  125- 
427;  128-130;  134-50;  141- 
860;  162-192;  168-428;  165- 
616. 

CIv.  Proc.  14-79;  16-198,  898; 
19-299:  21-396. 

N.  Y.  Ann.  Cas.  1-161.  171,  187: 
2-55;  4-306;  5-325;  ^107,  SS; 
7-157. 

Dom.  6-269. 
871. 

Hun,  90-64. 

App.  Dlv.  16-77;  18-588;  62- 
1,57;  66-459:  74-347;  93-425 
96-425,  544;  98-149;  105-428; 
113-201:  119-881;  124-662 
126-376.  652;  126-569;  129- 
316;  132-171;  136-648;  1S9- 
135;  140-535,  923. 

MLso.  26-354;  30-86:  85-340:  40- 
563  ;  42-54  ;  46-56,  272 ;  46- 
195;  68-353;  63-55;  64-447, 
454:  66-225. 

N.  Y.  Supp.  46-317;  49-133:  68- 
907:  60-702:  70-875;  72-Sri«: 
9O-740.  824;  92-16S;  98-«42: 
99-98:  101-411:  109-334.910; 
110-68;  116-829;  119-S«1. 
742;  121-309^,  122-1068;  128- 
984  ;  125-427  ;  141-860. 

CIv.  Proc.  16-393. 

Abb.  N.  C.  18-241. 

y   Y.  Ann.  Cas.  5-325;  6-167,311: 
7-157. 
SvHd.  6. 

N.   Y.   Supp.  1O4-1027. 


1040 


Digitized 


by  Google 


NOTfiSS. 


N.    T.    77-278:    86-619;    109.82; 

l.lS-90*   144-854. 
Hub.  26-172,  5i4;  29-451;  39-Cl: 

S7-287.    581;    48-820;    5S-S48; 

S9-554;    62-157.    315;    65-459; 

•lT-445;    78-559;    75-291;    87- 

300;  88-310;  90-G4. 
App.    Dlv.    22-287;    31-282;    33- 

169;     42-67;     62-628;     62-157; 

T9-50;  73-77;  74-347.  404;  84- 

195;    87-249,    425;   93-425;  95- 

425,    544;    98-149;    101-466; 

103-384:     1O5-105.     116.     428; 

111-315,     527.     626;     112-657; 

115-53S;     116-854;     118-163; 

119-514,    764,    881  ;    122-796 ; 

124-36,     326,     628,     652,     663; 

125-376,     652;     129-316,     460; 

131-797;     132-109.    171;     134- 

788;    136-648;    188-183;    139- 

16.    135;    140-635.    923;    143- 

2li;  14'*'-119;  14^-283;  149- 

492;    151-603;    166-942;    168- 

674. 
Misc.  16-446;  12-67;  15-75;  17- 

559;    18-562;    20-280;    21-112; 

2?»-354;    30-36;    31-546;    32-8; 

84-109;    85-340,    850;    36-613; 

89-244;  40-563;  41-436:  42-M: 

45-56,   272;   46-194;   52-296; 

53-111,   534;   66-66,   436;  58- 

363;  63-55;  64-454;  88-297; 

91-500. 
N.  Y.  Supp.  18-575;  36-1113;  56- 

285;    58-009;   61-1100;   64-793; 

65-236;    69-547;    72-976;    74- 

461;   77-475.   614:   78-596:   84- 

32,    280,1065;   85-574;  88-661; 

90-749.     824;     92-149.     1090; 

95-343;    97-1078;    99-08,    677, 

012;  101-411;  102-324 ;  104- 

198,    244.    523,    796;    106-308, 

940;  167-197.  846,  893;  108- 

66.    953;     109-118,    446,    910; 

110-68;      112-785;      118-738; 

114-211;    116-570,    829:    119- 

135.    742;     121-769;     123-9«4; 

124-811;    125-427;    12K-130 ; 

131-68S;    184-50;    14O-1014 ; 

141-800;   160-947;  155-288. 
St.  Rep'r.  6-425;  12-130;  16-540; 

28-15;  36-39.  918:  38-366:  89- 

18,  449;  41-473;  43-418;  49-78, 

526. 
Civ.  Proc.  14-87. 
Abb.   N.   C.  22-116:  31-197. 
N.  Y.   Super.  57-526;  59-226. 
How,  N.  S.  8-261. 
DeDi.  2-302. 
N.    Y.    Ann.    Caa.    4-167;    5-825; 

6-107,  312;  9-442. 
Sttbd.  1. 

Hiin.  no-77;  74-629. 
App.  Dlv.  95-421  ;  105-1 1  ft. 
Misc.   29-601.- 063:    88-299. 
N.  Y.   Supp.  61-503;   150-664. 
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How.  66-270. 
Siibd.  2. 

N.   Y.  166-276. 

Hun,    15-20;  20-244;  51-876. 

App.  DlT.  59-580  ;  105-118  ;  121- 

879. 
Misc.   29-663;  86-99. 
N.   Y.   Supp.   131-713;   149-101. 
St.  Rep'r.  84-645. 
Civ.  Proc.  18-253. 
How.  N.  S.  1-438. 
Stibd.  3. 

Misc.  29-668. 
Subd.  4. 
N.    Y,   106-275;  144-861. 
Huo,   15-435;   16-56;  20-49,  244; 
23-177;    24-167;    29-442;    81- 
4.S5;  37-234;  58-506;  62-242. 

15-398:    16-79.    318; 
25-34&;      lod-118; 
111-528;    116-864: 
120-146 
124-87, 
129-366; 
148-628 ; 


121-638; 

629,     657; 

131-185; 

149-268 ; 


App.    Div. 

18-586; 

109-367  ; 

119-358 ; 

128-815; 

125-376; 

132-172 : 

161-588. 
Misc.    20-421;    29-600,    663;    89- 

247  *  54-278. 
N.    Y.'supp.  3-682;  44-625;  45- 

1031;    46-319;   49-598;    57-474; 

61-503;      105-973;      108-321, 

371;    118-789:    116-254;    116- 

318 ;  118-1000 ;  188-766. 
St.  Rep'r.  8-711;  28-214;  45-825; 

48-402:  52-494. 
Ctv.   Proc.   5-100;  12-9. 
Abb.   N.   C.  30-85. 
Daly,  12-339. 
Smbd.  5. 
N.  V.  98-82;  144-854. 
Hun,  82-13. 
App.      Dlv.     106-118; 

124-662;      128-427; 

186-651;     139-16, 

318;    167-2. 
Misc.  26-547;  29-663:  30-36:  42- 

55;  67-561 ;  88-298;  91-488. 
N.    Y.    Supp,   3-081:   38-723:   67- 

474;       61-181,       047:       70-876; 

121-370,    399;   123.,535;    124- 

20.3,    811;    125-225;    129-452; 

150-664;   152-272;   165-301. 
St.    Rep'r.    21-672;    37-753;    67- 

546. 
Civ.    Proc.    4-329;    10-179;    17- 

206;  29-201. 
Abb.   N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.   Y.   Ann.  Cas.   1-162. 
Snhd.  6. 
App.  Div.  44-120;  95-419;  105- 

116. 
Misc.  5.3-400. 
N.   Y.   Supp.   121-769. 
Civ.  Proi-.  17-206. 
N.  Y.  Ann.  Cas.  7-lM..  , 
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121-640; 

132-172; 

171;    140- 


NOTBS. 


81-486;     41-604; 


Snbd.  7. 
Uun.     26-433 

50-13JS. 
App.  Div.  1-629;  41-373;  18-589; 

lt»-317:    26-349;    8S-243;    59- 

580;    70-581;    85-576;    W7-159; 

06-543;   08-149,    170;    105-118; 

113-201;       114-100;       i:«»-30, 

662;  1S2-172;   183-648;   144- 

54,  173;  140-493. 
MiRC.  12-68;  27-92. 
N.  Y.  Siipp.  33-179;  46-819;  48- 

598;  6H-I87;  60-635;  80-4;  01- 

66;  128-809.  988. 
St.  Uep'r.  28-16. 
Civ.  Proc.  0-311;   16-70;  18-316. 
Abb,  N.  C.  20-382;  21-202. 
N.  Y.  Super.  68-267. 
878 
N.*  Y.   100-81:   142-298;   150-59. 
Hun.  60-134;  65-616;  87-590;  88- 

310;  00-64.  346. 
App.  DIv.  16-77,  79;  81-416;  3S^ 

2;  41-475:  43-612;  66-248;  62- 

315;  66-203;  73-77;  76-.S52;  87- 

159;    05-425.    544;    08-15,    14J*: 

lUl-467;    105-105,    116.    238; 

100-357;       111-527;       112-92. 

657;     114-109,     828;     116-140, 

538:    116-855      

121-156,    639, 

653;     126-741 

656;   181-797; 

336;     130-16, 

923;    143-211; 

1 61 -603 ;     156-54  8 ;     1 50-76  ; 

161-382  ;  162-817  ;  168-674. 
Misc.   7-402;   10-475:   12-67;  13- 

632:    17-559;    20-16.    279;    2«- 

241;  30-36;  V32-8:  34-111;   85- 

340;     40-563;     41-436;     42-54; 

45-56,    272;   46-195;    47-355; 

6:{-538;    54-116;    56-33;    66- 

66;    68-353;     63-55;    64-454; 

67-561;    73-402;   76-205;   OO- 

275. 
N.  Y.  Supp.  34-919;  44-002;  48- 

173:    61-304:    58-907:    60-702: 

61-1100;    71-809;    72-976;    78- 

410:      00-749,      824:     02-140; 

03-833,     1111;     05-898;     06- 

561;  07-737,  1078:  08-186,  542, 

600;    100-251,    703;    102-324 ; 

103-795;     104-523;     106-641. 

846;    106-535.    940;    108-415; 

110-96;      113-738;       114-211: 

116-318.    570;    118-610:    122- 
-       74:     123-984:     126-427:     128- 

130  ;  132-1104  ;  141-586.  860  ; 

143-961  :   147-1077;   153-450; 

155-700. 
Cir.   Proc.   14-79:   16-198,  893. 
Abb.   N.   C.   31-361. 
N.   Y.   Super,   50-139. 
N.  Y.  Ann.  Cns.  1-167.  171:4-24 

107,  306;  6-107.  312;  0-44R. 


110-764.  881 
761;  123-493, 
120-316,  460, 
132-171;  137- 
135;  140-535, 
148-283.    620 


874. 

App.    Diy.    41-476;   87-249;  M- 
425;  110-881:  121-756;  146- 

626. 
Ml8c.  23-241;  30-36;  40-563;  46- 

56,  272  ;  64-454  ;  72-110. 
N.  Y.  Supp.  61-304;  68-907,  961; 

60-702:     72-976;     84-280;    «»• 

824;  106-532;  114-910;  iaO> 

1089;   141-860. 
St.  Uep'r.  12-077. 
Abb.  N.  C.  20-426. 
N.  y.  Ann.  Cas.  6-107,  312. 
875. 
Han,  21-268;  68-347. 
App.    Dlv.   87-249;  06-423;  101- 

467;    127-824;    144^4;    166- 

548. 
Misc.    40-563;    45-56,    272;    61- 

454. 
N.  Y.  Supp.  58-907;  66-702;  72- 

976;  8'^280:   00-824:   02-149; 

112-122;     128-809;    141-580, 

860. 
Abb.  N.  C.  3-115. 
N.  Y.  Ann.  Caa.  6-107.  312. 
876. 

N.  Y.  101-176. 

App.    Div.    41-494;    42-67;   66- 

459;     74-350;     O6-410.     425; 

121-758.    763. 
Misc.    46-563;    45-56.   272;  66- 

32*  64-454. 
N.  Y*   Supp.  68-907;  66-702;  72- 

976;     H8-661,     838;     00-824; 

104-782;   106-535;   141-860. 
Abb.  N.  C.  20-426. 
N.   Y.   Ann.   Cas.  6-107.  812;  T- 

157. 
877. 

Misc.  64-454. 
N.  Y.  Supp.  141-860. 
N.  Y.  Ann.  Cas.  6-107. 
878. 

Misc.   64-454. 
N.  Y.   Supp.  141-860. 
N.  Y.  Ann.  Cas.  6-107. 
870. 

Hun.  60-553. 
Misc.  64-454;  80-465. 
N.  Y.  Supp.  141-860. 
N.  Y.  Ann.  Cas.  6-107. 
880. 

N.  Y.  70-64. 

Hun.  83-1. 

App.     Diy.     70-305;     116-579; 

159-76. 
MIso.    27-93;    63-.52:    64-454. 
N.    Y.    Supp,   61-328;    116-588; 

141-860;    148-961. 
N.  Y.  Ann.  Cos.  6-107. 
881. 

App.     Dlv.     81-417;     114.628; 

151-005. 
Misc.  64-454;  66-225:  67-107. 
N.     Y.    Snpp.    63-500;    100-251; 

121-713. 
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AM}.  N.  C.  81-889. 
N.  T.  Ann.  Cas.  6-107. 


N.  Y.  8T-272. 
Hon.  22-551. 
Add.  Dlv.  81-417;  96-532;  103- 

384;    113-201;    128-428;    139- 

671. 
Misc.  42-54;  64-454;  01-488. 
N.  Y.   Supp.  B3-500;  85-574;  80- 

154;    09-98;     112-785;    124- 

203;   140-930;  141-860;   156- 

801. 
N.  Y.  Ann.  Cas.  6-107. 
688« 

N.   Y.  61-564;  68-77. 
App.   Dlv.  80-22. 
Misc.  64-454. 

N.  Y.  Snpp.  80-184 ;  141-860. 
T.  &  C.  3-269. 
N.  Y.  Ann.  Ca«.  6-107. 
884. 

Misc.  64-454. 
N.  T.  Snpp.  141-860. 
Abb.  N.  C.  80-85. 
N.  Y.  Ann.  Cas.  6-107. 
88B. 

Han,  88-327. 

App.     DiT.    2-502:    60-452;    80- 

^(05;   92-805;    ll7-247 ;    120- 

784;  162-201. 
Misc.  8-547;  16-620;  46-24;  58- 

353:    64-454. 
N.  Y.  Supp.  64-246:  80-741;  86- 

1100;  08-241:   102-868;  105- 

778 ;  116-1098 ;  141-860. 
St.  Kepr.  3-194;  5-316;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-390. 
Crlm.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 

Hnn.  14-1;*  31-95. 

ApV>.  DlT.  22-287 ;  55-252 ;  110- 

Misc.    11-520;    55-33;    64-454; 

901-276 
N.  Y.  8«pp.  82-740;  141-860. 
N.  Y.  Super.  50-226. 
N.  Y.  Ann.  Cas.  6-107. 
887. 

N.  Y.  168-125. 

Hun,  88-376;  62-389;  64-S18;  73- 

829. 


N.   Y.    135-272:    168-125. 
Hud.  38-377:  62-389:  64-3ia 
App.    DiT.    49-248;   67-545;   87- 

608;    110-167;    118-773;    137- 

333;    148-627. 
N.  Y.  Supp.  48-936 ;  74-684  ;  97- 

01;     103-635.     849;     106-1009, 

122-190. 
St.  Itep'r.  21-872;  32-50;  42-336; 


App.  Dlv.  28-59;  31-298;  83-130; 
^248.  894;  58-218:  67-646; 
81-67;  87-608;  07-501:  iio- 


167;  114-539;  117-817;  118- 

773;   122-452;   126-901;   187- 

800;    144-798;    148-627. 
Misc.   2O-.'>10:   38-241;   54-274; 

55-34;  79-66. 
N.  Y.  Snpp.  50-fi96:  52-617:  «3- 

359 ;  68-7or> :  74-684  :  77-151  ; 

07-n  1 ;       1«M>-121 ;       1  oa-lOfi.". : 

108-849:   106-171.   1009;  107- 

198;  129-598. 
N.  Y.  Ann.  Cas.  10-305. 
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Civ.  Proc.  16-384:  18-88. 
Sabd.  1. 

Hnn,  22-594;  89-626. 
Sabd.  3. 

N.  Y.  Supp.  129-646. 

Hun,  30-^. 
Sabd.  4, 

Hun,  39-625. 

N.  Y.  Supp.  129-646. 
Sabd.  5. 

N.   Y.  102-599. 

Hun,  29-139. 

App.  Div.  07-546 ;  87-607 ;  118- 
778:   148-627. 

Misc.   54-274. 

N.  Y.  Supp.  84-5Q8. 

Civ.  Proc.  11-51. 
Sabd.  7. 

Misc.  75-614. 
889. 

N.   Y.   168-125. 

Hun,  14-326. 

App.  Div.  24-16;  153-687. 

Misc.  70-530. 

N.  Y.  Supp.  108-849;  106-1009; 
127-388;   187-1104. 

Dem.  2.29& 
890. 

N.   Y.  168-125. 

Hun,  15-385;  19-282. 

N.  Y.  Supp.  106-1U09. 
891. 

N.  Y.  168-125. 

App.  Dlv.  122-67.  451. 

N.  Y.  Supp.  29-1106;  1O6-1009. 

Civ.  Proc.  28-317. 
892. 

N.  Y.   168-125. 

App.     Dlv.     122-67,     451;     155- 
893;    158-817. 

N.   Y.   Supp.   106-1009;   107-83 ; 
138-1070;    142-151;   144-150. 

Barb.  25-452. 

How.  41-421. 

Wend.  21-156. 
808. 

N.   Y.   135-272. 

Hnn,  59-553. 

App.  Div.  114-689:  120-7;  188- 
418;    148-627;    165-926. 

Misc.   70-66. 

N.     Y.     Snpp.    80-701:    100-121; 
101-412;  104-836:   122-938. 
R04. 

App.  Dlv.  81-67:  114-.539;  120- 
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-NOMS. 


Supp.  «»-683. 


Misc.  23-262.  613 ;  61-222 ;  ^T9~ 
67. 

N.  Y.  Siipp.  M-172:  52-200;  54- 
940;  WJ-888;  100-121  ;  103- 
637;  122-938;  128-598. 

Civ.   Proc.  9-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
8fM>. 

App.  Dlv.  84-270;  114-639. 

Civ.   Proc.  9-144. 

Dem.  4-330. 

N.  Y.  Supp.  100-121;  106-903. 
806. 

App.  Div.  138-419. 

N.  Y.  Supp.  122-938. 
807. 

App.   DiT.  106-628^ 

80H 

App.  DiT.  105-628. 
880. 

K.  Y.  GO'.SIS. 

App.  Dlv.  1-672;  188-419;  142- 
776. 

Misc.  38-23a. 

N.  Y.  Supp.  1^7-145;  122-938. 

Cow.  7-59. 
900 

N.*  Y.  60-518. 

Hun,  64-489. 
001. 

N.   Y.  11-294.  801:  20-1M. 

Misc.  48-277. 

N.  Y.  Supp.  06-728. 

Karb.  25-274. 

Abb.  N.   C.  1-87;  9-€a 

JobDs.   2-417. 

Daly,  4-518. 
Sabd.  2. 

App.   Dlv.  124-481. 
902. 

Hun,  78-518.  _ 

App.  DIr.  79-256. 

Misc.  48-277. 

N.  Y.  8upp.  «6-728. 
903. 

Hun,  78-516. 

App.  Dlv.  79-296. 
904. 

Hun,   78-516. 
006. 

Hun.  78-6ia 
007. 

Hun.  78-516. 
909. 

Hnn,   78-516. 

App.  Dlv.  168-604. 
91 0. 

N.   Y.  69-133;  138-368. 

Him,  33-R46:  62-388. 

App.  Dlv.  49-368:  61-378.  471; 
124-636. 

K.  Y.  Snpp.  63-409 ;  64-753 ; 
109-77;  181-563. 
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Oil. 

N.  Y.  66-465;  168^125;  180-0, 
Misc.  67-107. 

App.  Div.  61-471;  111-616l 
N.     Y.     Supp.     46-639;    97-737: 

107-83;  121-713;  142-151.    ' 
912. 
N,  Y.  136-272. 
N.  Y.  Supp.  109-707. 
Ol8* 

n!  Y.  136-272;  124-486. 
App.  Dlv.   146-083. 
Misc.  20-610;   79-78;  80-628. 
N.  Y.  Supp.  1O8-1027;  189.^)21 
Dally  Re^  2ft»02. 
914.    . 

N.   Y.    166-338;  210-474. 
App.    Dlv.    16-191:    22-287:  30- 

613;  34-582;  63-235;  82-104: 

139-777 ;  148-1.'>8. 
Misc.     19-307:     23-497;     40-m 

130;  41-643;  60-468. 
N.     Y.     Supp.     71-398;    81-416; 

100-564 ;   132-1023. 
Abb.  N.  C.  30-68.  n. 
N.  Y.  Ann.  Cas.  6*276. 
916. 

N.    Y.   136-689;  177-400:  210- 

474. 
App.   Wv.   16-189.  191,  198:  tl- 

142;    30-612:    34^582;    68-235: 

82-104;     110-115;     1S9-T77; 

147-599;    148-158. 
Misc.    19-307;   2Sf-497;  26-354; 

41-643;  80-468. 
N.   Y.   Supp.  48-60;  62*392;  68- 

476;   64-114;   58-693;   Tl-398; 

81-838  :      97-169 ;      100-564 ; 

132-1023. 
N.  Y.Ann.  Cm.  4-308;  6-275,  328. 
016. 

N.  Y.  Ann.  Cas.  6-275,  321 
917. 
Misc.  40-127. 
N.  Y.  A9n.  Cm.  6-275,  826. 

N.  Y.  Ann.  Cas.  6.-275. 
019. 
App.  Dlv.  34-582;  82-104;  148- 

168. 
Misc.     19-307;     23-497;    40-127, 

lao. 

N.  Y.  Sapp.  182-1023. 

N.  Y.  Ann.  Cas.  6-376. 
920. 

N.  Y. 
021. 

N.   Y.  83-!582. 

N.  Y.  Supp.  119-838. 

App.  DiT.  136-71. 
022. 

N.    Y.    «4.35S:    66-525;    60*440; 
X4S— 135. 
023. 

Hun.  31-519; 


Ann.  Cas.  6-2RK, 
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App.    Div.   2S-254;   46-186^   190; 

Misc.  »-bl6;  10-34d;  56-683; 
e8-844 ;  89-309  ;  92-801. 

N.  Y.  Supp.  31-29;  50-1053;  eo- 
1072;  IK5-291;  J>1-142 ;  04- 
r>02;  06-:J83:  107-678:  117- 
220 :  188-729 ;  188-1001 ; 
184-1036;   161-588. 

N.    Y.   Add.  Cas.  6-253;  7-109. 


Wend.  2-869. 

92rS« 

App.   DiT.  3a-S76w 

Barb.  61-648. 
9SO. 

Han,  92-154. 
92ST. 

N.   y.  Snpp.  94-47. 


N.    Y.   Supp.  94-47. 


N.   y.  1^-488. 

App.  Dlv.  68-436. 

m;  T.  Sopp.  48-601 ;  •94*^7. 

N.    Y.   Siiper.  47-174. 

How. 


Hun,  78-880. 

N.  Y.  Supp.  94-47. 


Hun.   78-386. 


N.   Y.    Stapp.   108-78, 


N.    Y.    104-157;    183-179;    153- 

381. 
App.    Dlv.    10-389:    28-444:    33- 

«l:  38-162;  65-537;  60-497;  73- 

683;    101-147;    134-126;    136- 

741, 
N.   Y.  Snpp.  51-111;  74-985;  77- 

40:    86-660:    01-852;    118-852; 

119-978;  131-56. 
Misc.  73-163;  90-218. 
X.   Y.   Auu.  Cas.  6-271. 


St.  Kep'r.  6-100. 
Week.    Dig.    26-217. 


N.   Y.  96-624:   121-477:    124-52; 

140-445;    149-70;    153-381. 
App.    Dlv.    17-629;    60-533;    61- 

SMO:   120-02. 
Mi«c.   12-97:   68-586;  89-.'{8. 
N.  Y.  Supp.  54-78.  83 ;  103-779 ; 

106-88;   162-553. 
N.  Y.  Ann.  Cas.  4-163;  9-49.  n. 


120- 


51-365 ; 

100-610; 
117-758 ; 


N.  Y.  137-329;  140-445. 
App.  Div.  38-162  ;  65-587  ; 

y2;    l33-43:i. 
Misc.    12-07;    60-354; 

89-38. 
N.    Y.    Supp.    08-820; 
106-33:     114-867; 
152-553. 
988 

MtBC.  K-638;  16-488. 
Subd.  2. 

Misc.   61-113. 
!>39 
Misc.  6-533. 
St.  RepT.  11-109. 
941* 
Hun.  92-154. 
Misc.    15-326;    53-840;    91-348; 

92-83. 
N.  Y.  supp.  164-446;   155-1015. 


N.    Y.    «»-477;    186-826;    149- 

7a 

App.  DlT.  17-620 ;  60-583 ;  162- 

651. 
N.    Y.    Supp.    187-643. 
N.  Y.  Ann.  Cas.  4-165. 


N.     Y.     44-27;     56-182;     G8-u02; 

167-4.37. 
App.    Dlv.    29-399:    68-167;    84- 

565;    87-607;     104-436,    574; 

146-422;  159-703;  169-948. 

Misc.   13-422:  2(i-:;ur.,   aaa:  35- 

770;  47-585. 

N.  Y.  Supp.  48-806:  51-705;  74- 
165;  82-842;  93-575,  768; 
181-280;  145-189. 

Connoljr.  2-23. 

N.   Y.  Cr.  Rep.  8-50. 
043. 

App.  Div.  82-403. 

Misc.   47-148. 

Johns.  17-272. 
044. 

App.  Dlv.  140-834  ;  168-122. 

K.    Y.    Sopp.   81-868. 
045 

Hun.  441-370. 
047. 

N.   Y.   218-507. 

Hun.  90-105. 
048. 

App.  Dlv.  138-678. 

Misc.    17-569. 

N.  Y.  Supp.  123-12. 
!>~tO. 

App.  Dlv.  138-6m  ^^ 

I^llsr.  17-560:  66-651. 

N.  Y.  Supp.  128-12. 
952. 

N.   Y.    138-70. 

Htm,  46-471:  99-105. 

App.    Dlv.   36-436. 

Misc.  10-108;  56-651.     ^^^  ^^, 

N.    y.    Supp.    62-246;    107-564; 
113-835. 
053. 

N.    Y.   138-70. 
Hun,  46-471. 

App.   Dlv.  36-436.  ^     ^^ 

Misc.  10-108:  56-651  ;  154-817. 
N.   Y.   Supp.  107-56,4. 
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App.  Div.  77-219;  97-616;  180- 

13;  157-796. 
Misc.  38-97. 

N.  Y.  Supp.  77-lU;  79-13;  114- 
403. 
056. 

N.    Y,   95-684. 
N.  Y.  Supp.  143-404. 
057. 

N.    Y.  95-684;   188-70;  168-381. 
Hun.  46-370. 
App.    Div.    35-341. 
Misc.  73-153. 
N.   Y.   Supp.  54-975. 
968. 

N.   Y.  95-624. 
Week.  Dig.  29-238. 
960. 

N.  Y.  200-334. 
App.  Div.  113-667:  128-16. 
N.    Y.    Supp.    99-978;    197-416; 
142-1094. 
961d. 

N.    Y.    297-152. 
962. 

Hud.   72-602. 
963. 

Hud,  65-564. 
App.  Div.  144-551. 
Misc.    32-288;    79-81. 
N.  Y.  Supp.   114-898;  157-08. 
964. 

N.  Y.  200-266. 

Hud.   18-536;   56-337. 

Apn.      Div.      135-589;     144-551, 

559;   166-585. 
Misc.      7-r>42:      21-498;      29-162: 

32-288;   41-126. 
N.    Y.    Snpn.    4-892:   48-173;  00- 

175:    189-341:    152-65. 
St.    Rop'r.   29-835. 
Civ.    Proo,    18-215. 
Abb.  N.  C.  15-288:  24-458. 
Snbcl.  1. 

Misc.   19-426. 
965. 

Div.  96-303  ;  144-351,  559 
150-800. 
N.    Y.    Supp.    80-281;    139-341 

157-98. 
Misc.    79-81. 
Abb.  N.  C.   15-282. 
How.   54-279. 
966. 

App.  Div.  146-884;  159-800. 
967. 

N.    Y.   43-411. 

Div.     48-160 ;     149-679 
fC«-«12;    151-72r>;    158-182 
1.%9-SOO. 
Misc.    10-594;  26-503. 
How.  56-244. 

N,     Y.      Supp.      134-309;     147- 
915. 
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968. 

N.    Y.    40-504;    71-338;    T4-495; 

96-112;        101-187:        10S-ai9|. 

567;    114-577;    131-225;    143- 

377;  176-209;  184-27. 
Hun,     30-155;     44-568;     69-505: 

62-219;    82-442;    88-111. 
App.    Div.    59-302;    59-577;    67- 

554;   74-217:   78-391.   393:    T». 

169;    86-149:    82-600 ;    88-340. 

98-300;        99-428;        107-542; 

116-243;     122-684:     129-692; 

188-8,    886;     143-958;     155- 

686;    159-800. 
Misc.  6-02;  12-121;  17-425:  27- 

9:     32-73:     49-252;     44-316; 

54-58:   92-99. 


N.  Y.  Supp.  68-948; 

319.    5.52:    JM>-699:     101-5,Vi; 

106-606;  107-779:  16e-171, 
St.    Rep'r.    12-512:    14-798;    16- 

196;  32-99;  62-845. 
Civ.  Proc.  9-42,  280. 
Abb.   N.  G.  17-206;  21-850:  31- 

66. 
N.  Y.  aitper.  68-71.  146;  64-548; 

55-152:   68-188. 
How.  N.  8.  8-442,  680. 
Dem.   2-619. 
N.  Y.  Ann.  Gas.  2-84 
Subd.  1. 
N.    Y.   82-^;     199-207,  368.  641. 


App.   Div.    1-876; 
Misc. 
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5-313. 
N.    Y.    Supp.   4-806;   6-245;   91- 

292;  114-447. 
Abb.   N.   C.   22-277. 
Sabd.  2. 
N.  Y.   195-321. 
Hun.   31-600:  44-2;   61»-522. 
App.  Div.  7-310;  122-119. 
N.  Y.  Supp.  15-291. 
St.    Rep'r.    37-626:    40-34;  -41- 

688:  48-862. 
Civ.  Proc.  12-225. 
N.  Y.   Super.  54-96. 
969. 

N.'  Y.   101-1S7. 

Hun,  62-219. 

App.  Div.  79-169:  98-800;  169- 

800. 
Misc.   40-252;   79-81. 
N.   Y.   Supp.  139-341;   16T-98. 
N.  Y.   Super.  65-152. 
970. 

N.    Y.    109-468;    129-274:    131- 

215:        157-286 ;        997-576 ; 

214-210. 
Hun,     69-521:     76-63.    587.    690 

81-6.    8:    82-441:    86-141;    88- 

11:  89-367:  92-386. 
App.    Div.     23-869:   44<-62.     454: 

62-260:  78-78:  79-160:  80-1.^*2 : 

82-78.     605:     88-340;     98-300: 

116-244:    122-684:    143-9.n8: 

lflO-241,  478;   164-527;   165- 

.28;   166-744. 
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Iflflc.    6-02,    08:    80-77;    28-590; 
80-321;    eO-200;   <M-123;    60- 
215;    73-lC:    93-427. 
N.  y.  Sopp.  :fiS-214;  ao-271,  580; 
48-15,     234:     52fi-103tt;     ttl-41: 
70-1122:    79^880:    80-552;    S4. 
1000;  UO-699;   ^01-553;   107- 
770;    118-52;    126-712;    145- 
^2;  149-901;   lS2<-366;   156- 
999 
Abb.  N.  C.  27-461.  465;  28-8. 
N.  Y.  Snper.  54-92. 
N.  Y.  Ann.  Cm.  6-240,  200. 
OTl. 

N.    Y.     109-11;     114-499:     128- 

656;  207-567. 
Hnn,   69-521;  88-181. 
App.    D!v.     6-602;    52-485;     62- 
^1;     68-48:     79-169;     88-550; 
98-300 ;     122-684  ;     126-365  ; 
143-958 
Misc.  6-93;  40-252;  64-124. 
N.    Y.    Siipp.   65-234;   71-65;   74- 
34;   85-101:  1M>-H99;   107-779; 
110-818 ;  ^118-52. 
N.  Y.  Ann.  Cas.  6-200,  279. 
•7S. 

N.    Y.   97-1:    101-187:    109-11. 
App.  DIv.  79-170;  108-206. 
N.  Y.  Ann.  Cas.  6-261.  275. 
073* 

N.  Y.  2OS-501. 

App.     DIv.     144-181:     145-884; 
149-21:      150-529;      162-459, 
612;  166-722. 
Misc.    91-284. 

N.   Y.   Supp.   128-900;    13.3-627; 
147-803,    915:    152-431.     450; 
156-342;    157-130. 
974. 

N.    Y.    109-468:    104-131: 
229 ;  178-210;  200-291 ; 
563. 
Hun,  76-63. 
App.    DIv.     23-359:    30-77, 

.16-177:  44-fl2:  60-365:  80-140: 
82-78  ;       122-084  ;       129-173  ; 
692;  156-529;  153-239;  157- 
291;    160-505;    164-178. 
Misc.    6-92:    9-92:    25-229;    26- 

503;   .10-80:   64-124. 
N.  Y.  Stipp.  30-271:  41-226:  48- 
15:    55-76JI:    60-401,    577;    61- 
868;     70-200;     80-552 ;    107- 
779;  135-550;  142-416;  149- 
638. 
N.  Y.  Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251,  281. 
075. 

Hun,  60-292. 
976. 

-    -    207-575;   213-50.3. 

Div.     141-800  :     144-.'>38, 
155-3G9;  15O-7U0 ;  1«0- 
io«-r,s5. 
6-117;    28-711;    67-583; 
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213- 


319: 


N.   Y. 

831; 
Misc. 


68-470;  70.128;  74^61;  79- 

82;  91-675. 
N.  Y.   Supp.  124-786;  139-341; 

145-1085;    152-66;    155-926; 

157-98. 
977. 
App.    DIv.    19-237;    27-161,    458; 

28-303;    29-371;     31-139,    306; 

42-4;  58-321;   76-434:  83-284; 

91-19;  92-250;   125-.^70,  398; 

129-78;    138-274;    164-847. 
Misc.     lf<-296;     2.5-352;     29-425; 

30-66;    45-172;    52-312,    521; 

60-360;  61-74. 
N.    Y.    Supp.    50-329.    622.    1002; 

52-614,    772;     58-920;    61-924, 

942:    78-778:    82-159:    86-,344: 

88-37  ;      16^561 ;      103-581  ; 

1O5-205.   285;    108-651  ;   109- 

725;    113-31,    502.    638;    122- 

966;  139-320;  168-902. 
Civ.  Proc.  19-41,  134. 
Abb.  N.  C.  15-282. 
980. 

Hun,   23-406;  66-581. 
Misc.  7-642 ;  48-496. 
N.  Y.  Supp.  95-910;  108-581. 
Civ.  Proc.  19-134. 
981. 
N.'   Y.    69-61;    78-195.    347.    609; 

74-61;  75-840. 
Hun,  14-324. 
982. 

N.  Y.  aS-258;    96-888;    168-419. 
Hun.    22-606,    551;    82-71;   48- 

162;    47-245;    58-463;    70-879; 

92-44. 
App.   Dir.   2-567;  8-621:   41-448; 

46-.328:     52-591:    55-389:     .%0- 

161:     68-482;    7Oi.a06;    77-466; 

78-544:    82-484;    85-66:    102- 

425;  108-2.13;  110-598:  119- 

3.38;    12.1-128;   12M-703:    139- 

120;   144-688;  153-192;  164- 

203. 
982-a 
N.    Y.    217-240. 
N.    Y.    Supp.    150-1056. 
Ml.«»c.  27-9:  29-58.  664;  43-309; 

69-209;  70-569. 
N.  Y.   Supp.  68-8,56.  882:  60-550; 

61-97,  680:  66-931 :  67-17,  561 : 

73-817:  75-200:  7O-.307:  »2- 
918:    85-7:    92-4  .^O:    95-758: 

97-144;      104-230;     109-648; 

12.3-906;    126-414;    128-138; 

140-fJ45. 
Civ.   Proc.    15-81. 
WePk.  l)!g.  25-281. 
N.  Y.  Ann.  Cas.  8-493. 
0,**3. 

Hun.   32-72:    58-247:    76-117. 
App.    DIv.    2-567:    8-621;    28-,35: 

.■5.'5-.380.  470:  62-r»43:  71-410: 
77-466:  80-247;  99-307:  112- 
921;    116-496;   119-338;    126- 

338;   153-192. 
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Misc.  4fl-30d;  44-242:  48-81. 
N.     Y.     yiipp.     SO-1007:    6T-176: 

71-88;  Ta-704;  TB-725  ;     80- 

259:    »O-920;    96-72;    101-769; 

102-092;    104-230. 
Civ.  Proc.  5-141;  16-83. 
Abb.  N.  C.  22-856;  28-4S5. 
Subd.  1. 
N.  Y.  83-156:  99-43L 
Hun.  40-461. 
App.    Dlv.    52-591;    54-531;   60- 

128;  80-246. 
N.  Y.  Supp.  66-1007. 
St.    Rep'r.    14-647;    88-207;    34- 

707. 
Subd.  2. 
Hun,   8-234;    13-846;   46-395. 
App.      Div.      68-413;      114-872; 

120-339. 
N.    V,    Supp.    74-1009;    100-200; 

110-528;    157-915. 
St.   Uep'r.  23-595:  53-857. 
Abb.  N.  C.  22-355;  25-399. 
984. 

Hun.     82-71;     62-474;     76-600; 

78-39. 
App.    Div.    2-567;     7-460:   8-621; 

18-398;     27-100;    55-389;     68- 

281;     77-172,     466;     87-619; 

1 0:j-425 ;      1 1 0-338 ;      135-732 . 

137-53;      138-636;      140*886; 

141-41;       143-828:       144-688; 

153-192 ;     162-641 ;     164-543. 
Misc.     26-470;     32-602;     68-22; 

6»-209;  88-249. 
N.  Y.  Snpp.  50-135;  66-560;  67- 

176;   74-54;    78-1072;   70-307; 

85-7;    80-621;    92-994;    104- 

2.^0;   119-906:   122-708;   125- 

614;     126-414;     129-1;    132- 

593;    138-350:142-228;    149- 

291,   933;    151-861. 
N.   Y.  Ann.  Caa.  8-261,  348. 
085. 

Hun.  66-238. 

App.    Dlv.    8-621;    54-359;    56- 

163;    108-10;    187-53;    147- 

584;    158-192. 
Misc.  41-205;  48-116. 
.     N.     Y.     Supp.    67-501;     95-469; 

132-598;   188-856. 
N.  Y.  Ann.  Cas.  8-405. 
986. 

N.   Y.    133-445. 

Hun,   76-000:   78-39. 

App.    Dlv.   5-021;   8-621;  26-460; 

35-187:   54-358;  56-163;  67- 

342;     <Wt282:     lo:i-423:     1 0H- 
IO.     233:      112-127;      116-490; 

1 87-53  :     1 44-688  ;     147-o84  ; 

151-916:     15.1-192;     156-149; 

168-146. 
Misc.    20-392,    419;    41-204;   69- 

209. 
N.   Y.   Snpp.  54-773;  67-561;  74- 

55;     8&-930;     8»-8 ;    92-994; 

t4M« 


Apn.   DIt. 
77-1  ri : 


95-469,  758;  101-769;  lAU 
414;  129-1;  182-398;  136- 
85;    138-356! 

Abb.   N.   C.  8-246;   lt-2S3. 

How.    54-156;   63-316;   66-819. 

N.  ¥.  Ann.  Cat.  8-260.  349.  406. 

N.'  Y.   48-224;     83-156;     99^^8A. 
Hun,  43-488. 

7-460:  8-621;  67-342; 
94-67Y ;  lOH-ii :  iiy- 

899;    181.242:    13T-54;    IM- 

010;153-192;    18ft«399;    164- 

541. 
Misc.  4UUU6. 
N.  Y.  Supp.  56-469:  78-1072:  88. 

192;    95-469;    116-620;    188- 

85,   203;    142-228;    14».933. 
St.   Kepr.   33-207. 
N.  Y.  Ann.  Caa.  8-349. 
Subd.  1. 
Hun,  88-294;  76-117, 
App.    Dlv.   66-367. 
St    Rep'r.   82-844. 
Subd.  2. 

Misc.  87-66, 

App.   Div.  47-415;  74-24;   !!»• 

504, 
N.    Y.    Supp.    76-689;    164-275; 

119-006. 
N.  Y.  Ann.  Cas.  7-268. 
Svbd.  8. 
Hun,      14-407;     82-72;     56H64: 

88-32. 
App.   Dlv.  2-567;  26-460:  28-33; 

66-205:    67-431;    68-87,    181. 
Misc.  27-9;  57-359. 
N.   Y.  Supp.  56-226,  1006;  74-U 

73;     119-906. 
St.  Bep>.  50-447. 
988. 

App. 
989. 

App.  Dlv.  78-642. 
990u 

App.   Div.   166-586. 
Misc.   27-15. 
N.   Y.   Supp.   152-65. 
991. 

N.  Y.   Supp.  162-692. 
992. 
N.    Y.    167-581;    118-414;    124- 

645;   156-359:   162-263. 
Hun,  61-474;  86-177. 
Aop.    Div«    2-341:    81-408;    96- 

349:    104-134:    i23-82.-»;    126- 

425:    135-589:    137-528;    161- 

154 ;  167-297 ;  159-731 ;  169- 

270. 
Misc.   6-118:   8-270;  16-180;  11- 

393:     12-48:     13-220;     26-512. 

558;  83-491;  S2(-15. 
N.    Y.    Supp.    4-929:    62-1;    61- 

515:  06-553:   88-665;  1KV.777: 

121-677;  185-411:    142^506. 
ClT.    Proc.    14-146,   SSft    16-liB; 

19-370. 


Dlv.   94-441;   187-64. 
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Abb.  N.  G.  2r*41fiL 
N.  Y.  Super.  55*553. 
N.  Y.  Ann,  Cas.  1-4;  d-TS;  8-123. 
f»03. 

N.    Y,  207-581. 

A  pp.  Div.  95-153.  340 ;  128-825  ; 

140-329;    151-154;    152-852; 

100-271. 
Misc.   Bl-530, 
N.    Y.    Supp.   108-560:   135-411; 

3T-1002;  145-78.  JQl. 
094 

N.'  Y.  SO-147t  108-658:  150-400: 

160-9(>;  102-263;  218^5. 
Hun,  01-4;  80-177;  8M-147. 
App.     Dlv.    1-601;     11-319;    20- 

588;    42-8;    83-31:   84-53;   9.->- 

849;  128-825;  135-689;  145- 

158;  100-271:  1O1-650. 
Misc.     10-180;     14-309;     20-512. 

558:    45-63:    00-374 ;    62-356; 

07-587;  91-430. 
N.    Y.  Sapp.  35-709:  58-665:  «2- 

66:  88-665  ;  124-809;  129-13  ; 

145-78. 
Abb.  N.  C.  27-2. 

9eck 

Hun,  76-486. 

App.   Dlv.  33-376 ;  42-8 ;  53-417 ; 

T7-387 :     185-589 ;     157-297  ; 

X61-650. 
Misc.    8-270,    293;    10-180;    14- 

310. 
N.   Y.  Sapp.  54-68; '68-665;  83- 

103:  142-506. 
CiT.    Froc.    14-332. 
Abb.    N.   C.  27-2. 
N.  y.  Ann.  Cas.  1-4. 

Hnn.   80-1T7. 

App.    Div.    68-417;     101-650; 

lcS-257. 
Misc.    8-270,    293;    11-393;    14- 

310. 
N.    Y.    Supp.   67-1113;    140-883. 
Civ.    Proc    14-332;    19-370. 


N.  Y.  94-248;  X03-658:  123- 
120,  43^;  138-626;  169-108. 

Hun.  37-375;  69-212;  73-377; 
90-373 

App.  DIr.  4-615:  5-37;  11-318: 
28-577;  29-351;  50-442;  53- 
75;  55-143:  67^19;  65-268;  78- 
348:  112-501;  124-130:  128- 
804:  132-214;  137-400:  153^ 
81,  264 :  158«>56 ;  160M.833. 

Misc.  9-375;  11-358;  14-310;  29- 
448;  82-468.  585;  85-198:  45- 
64:  54*8-196,  198;  62.T2 ;  72- 
384 ;    91-431  :   92-49.  ^  ^^^^ 

N.  T.  Raw>.  W^168;  29-1118; 
8O-r06:  ^-TODl  51-207:  58- 
ftl8:  60».7!l5t  65-687:  6«-o53: 
67-160.  329;  71-486;  72-747: 
98-769;    MMi^aO';    *o»-lw ; 


I         10«-9i>9;    113-103;    122^784; 
131-193;     138-67;     142-709; 

146-57;    154-886;    155-308. 
St.  Itep'r.  59-189;  88-993. 
Civ.   Proc.   14-288.  332. 
N.  Y.  Ann.  Cas.  5-219;  6-128. 
006w 

N.   Y.   108-658. 

Htin,    82-200;   80-177. 

App.     DIr.    4-615:    11-818.     319; 

29-351;  78-348:  182-209.  215; 

187-460:  140^286;  159-730. 
Misc.  9-375;  50-112;  91-430. 
N.    y.    Supp.    79-989 ;    122-784 ; 

126-173;    157-662. 
CIv.   Ppoc,   14-332. 
N.  Y.  Ann.  Cas.  5-352. 
OOO. 

N.  T.  100-93:  107-231;  128-120; 

104-399  ;     190-240 ;     206-88  ; 

24>7-572  :    208-374  ;    211-228. 
Hun,  23-2iS:   38-54;  42-90;  OO- 

49.    145,    522;    69-211;    74-567; 

80-184;    81-163.    562;    88«110; 

81-284. 
App.  Dlv.  4-140.  615;  7-403:  14- 

162;   19-^69,   563;   23.4K)S:   24- 

405,    450;    25-286,    586;    3O».06, 

522;    39-060;    4O-012;    41-618; 

46-326;   53-626.   649;   54-238; 

68-302.     478:     75-295;     76-348; 

77-112;  78-848:  79-87:  82-232; 

83-473  ;  84-253  ;  86-95  ;  86-90. 

473;  94-480:  96-635;  97-190, 

245  ;  100-219  ;  101«819 ;  102- 

364;    104-58.    95.    381,     594; 

106-297,      414;      110-50,     896; 

111-446;    112-339.    561:    114- 

145;    115-328;    116-664,   712; 

121-36,    684:    123-8;    125-71; 

126-87:      127-329;      128-441; 

129-431;     130-271,     374,     849; 

131-.539:     132-208.    503;     134- 

595,    801;    136-152;    136-871; 

138-547.     590.     920;     139-78;' 

140-811;    14:i-671,   672;   145- 

1.53;    140-804:    147-589:    148- 

638,    872;     140-^OU;     150-r>62; 

151-643.   702;   152-411;   155- 

376;    150-55;    167-297,    304; 

158-25,     90,      807;      102-123; 

168-07;  167-652;  170-317, 
MLso.   6-110;  8-862:  10-723;   11- 

125,  248;  12-87;  14-604:  15-258. 

632:    18-198;    22-81,    141;    24- 

743;   26-319.    356.   716;   26-725; 

28-303,   351,  890.  580,   691:   30- 

207;    81-334;    »4-552;    40-18; 

42-526.628;  48-100.   133,  862; 

48-357;   49-461;   52-13,   524; 

58-302;  54-07,   518,  6^2;  55- 

27;  67-558;   58-175,  233,  373; 

60-463;    61-140;    66-329;    68- 

183,     424;      70-405;      72-531, 

566;    7«-C)95;    74-588;    79-309, 

560 ;  80-598 ;  84^2 ;  87«-a41 ; 

88-675;    89-124. 
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N.   Y. 


Supp. 
47:  46-'reO;  40-523 


1»-917;  80-68;   31- 

48-490;  49- 

486.  917;  52-24.  310;  5T-117; 
50-498:  01-693.  1129;  66-575; 
74-29:  78-129.  487:  79-989:  M2- 
401:  83-821 ;  86-101;  87-468; 
88-187  ;  89-853  :  92-674  ;  98- 
679;  94-869;  95-542;  96-257; 
98-769;  100-937.  1003;  lOl- 
968;  107-455:  108-448;  114- 
228:  115-357;  119-305.  40r>. 
1001:  122-4.  784;  125-546; 
126-88 ;  127-336 ; 
ia2-.''>97;     138-214; 

139-47; 

145-980 : 
153-655. 
15-C9.    IGO. 


128-842 ; 
134-267; 
140-228 ; 

147-895 ; 


1G2:    19- 


29-336;  31-66.  370. 
54-550;     59-442: 


190- 


135-555 

142-506 

151-448 
Civ.    Proc. 

220.  370. 
Abb.  N.  C. 
N.     Y.     Super. 

114-674. 
N.  Y.  Ann.  Caa.  6-852. 
1000. 

N.    Y.    108-274;    154-440 

245. 
Hun.  26-280;  43-441:  81-562. 
App.    Div.    «-5<>8;    50-461;    132- 

214;    160-562. 
Mlso.  12-48  ;  46-573  ;  54-518. 
N.   Y.   Snpp.   81-47;  49-154;  91- 

36;    185-555;    158-952. 
St.   RepT.  6-763. 
Civ.   Proc.  15-56. 
Week.  Dig.  12-562. 
N.  Y.  Ann.  Cas.  4-183. 
lOOl. 
N.    Y.    104-663:    114-574: 

87:  121-57.  156:   133-50: 

322;    138-669;    143-349; 

267;    167-500. 
Hun.   75-516. 
App.    DIv.   4-364;   26-15 

feo,     548:     118-420; 

182-215;    189-318; 

153-918. 
Misc.  6-131  ;  54-518. 
N.  Y.  Supp.  113-121;  123-1026. 
N.  Y.  Ann,  Cas.  8-251;  10-150. 
1002. 
N.  Y.  100-98;  128-120. 
Hun,  18-305:  31-222:  41-9;  68- 

495;  91-172;  92-198. 
App.  DIv.  18-7;  19-625;  60-467; 

132-209.  215;  189-318. 
MIrc.    3O-170.    207;    52-15,    801; 

54-518:   59-153. 
N.  Y.  Supp.  18-568:  86-213,  610: 

45-404;    46-186;    61-1129;    60- 

975:    102-975:    104-959:   llO- 

262;  118-1036;  123-1026. 
St.   Rep'r.  87-356. 
Civ.   Proc.   19-220. 
1003. 
N.    Y.    80-275:    86-433:    91-539: 

95-252;  97-1;  188-639;  207- 

574. 

lOBO 


116- 
1.^4- 
162- 


106- 


1 28-877 
151-883 ; 


Hun.  26-187;  64-110;  72-103;  74- 
382;    76-185,    589;   8SI-400:    88- 


M?sc. 


Diy.  14-162;  24-465. 
19-200;    41-234;    88-675. 
N.     Y.    Supp.    28-214;    61-777; 

151-448. 
N.  Y.  Ann.  Cae.  6-270. 
10O4. 

N.  Y. 
1U05. 
N.   Y. 


Super.  40-448. 


^%, 


128-120. 

DIv.  102-364;  116-80. 
Supp.  92-674;  123-1026. 

57-161. 

Supp.  113-652. 

4.>-183:   60-434. 

6-84. 


10»-472; 

214-210. 


80-275;  123-120;  133-367. 
.      DIv.    19-625;    24-526;    69- 
67;    136-872. 
Misc.   34-406;    62-14,   301;   64- 

518. 
N.   Y.  Supp.  33-60:  69-646,  975; 

102-975;   104-959;   122-i. 
Civ.  Proc.  19-220. 
Abb.  N.  C.  lOHl. 
How.  62-29. 

ICNI6. 

N.  Y. 
1007 
App. 
N.  Y. 
UMKS. 
N.   Y. 
N.  Y. 
Misc. 

St.   Eep'r. 
104>9. 
N.    Y.    71-838;   74-382; 

118-222;    201-507; 
Uun.  17-325;  80-155:  43-181;  44- 

184;  52-532;  86-383. 
App.    DIv.    69-576:    80-15G;    82- 

78;     128-14;     160-245,     479; 

164-527 ;      165-28;      166-864; 

169-22. 
Ml.se.  8-488:  12-122;  22-283;  45- 

183;  60-240;  88-221. 
N.    Y.     Supp.    80-553;    81-794: 

107-.181;    145-987;    149-302; 

150-212;   161-705:  154-451. 
St.    Uepr.    5-8C;    6-812:    16-4uS 

32-99. 
Abb.  N.  C.  27-475:  34-435. 
N.  Y.  Super.  64-543:  68-188. 
N.  Y.  Ann.  Caa.  6-279. 
Snbd.  4. 
N.    Y.    50-572;    61-300;    88-l«: 

93-689. 
Hun.  26-598:  82-581. 
App.  DIv.  80-156. 
lOlO. 
N.   Y.   82-576:   124-87;   127-193: 

148-84:  162-283. 
Hun,  7-2;  48-448. 
App.    DIv.    1<^266:    89-8^:   4»- 

879 ;  67-248  ;  61-293  ;  98-260 : 

108-102;      111-540;      112-4196: 

113-861;    129-519;    144-551: 
146-42 ;     161-154: 


14R-If>8 ; 

170-050. 

Misc.  47-96; 
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MOTBa. 


N.  ¥.  jGtapp.  44-674:  M-.064;  68- 
157;  %.858;  do^SO;  02. 
491;  93-482;  97-949;  118- 
098;  126-803;  180-642;  136- 
411;   130-341;   167-98. 

St.  Uep'r.  01-4. 

Abb.   N.   C.  09*11. 

N.  Y.  Ann.  Cas.  1^281;  9-296. 
lOll. 

N.  T.  78-376;  184-322;  144-508; 
14S-294. 

Hun,  24-867;  70-160;  80*188. 

App.  DlT.  9-259;  14-83;  106- 
88:   180-197;   106-264;   168- 

Misc.  24-744,  767 ;  68-178. 

N.     Y.     Supp.     8;S-866;     98-849; 

120*900;   142-1060. 
CIr.   Proo.   16-113. 
Abb.   N.  C.  20-269. 
N.   Y.  Super.  46-465. 
N.   Y.  Ana.  Cas.  2-47. 
1012. 

N.   Y.   126-146. 

Hun,   7O-160;   80*188. 

App.   DIv.  2-534;  126-603;   120- 

648;  130-197;  188-273. 
Ifflsc.  24*305;  88-109;  60-178 ; 

«»-697. 
N.  Y.  Hnpp.  89-1053;  63-672;  77- 

1013.' 

N.  Y.  74-382;  86-433;  106-621: 
117-111;  120*96;  187-616: 
189-449;  141-488;  147*287; 
148-535:    168-484. 

Hun.  16-291;  17-324;  18-105;  21- 
259;  80-506:  81-286;  66-208; 
66-196;  70-72:  72-531;  73-^192; 
74-160;  76-287;  87-164;  00- 
424. 

App.  DlT.  1-808;  22-541;  23-348; 
28-1.36;  86-264,  429:  41-499; 
44-132:  64-439;  66-408;  72- 
432;  77-175;  H3-455:  84-486; 
88-347;  08-113;  110-96;  112- 
707;  114-870;  118-299;  119- 
694,     928;     125-845;     128-667; 


130-555,  558;  132-796;  143 
073;  16O-107;  164-208,  218; 
168-498. 

Misc.  6-91:  16-G19;  20-155:  26- 
150;  31-281;  82-268;  36-632; 
44-683;  68-178;  60-434;  67* 
563. 

N.    Y.    Snpp.    36-177,    216.    1030; 
41-53;  46-816:  48*15,  154,  748; 
69-874;    64*724.    810:    66-721; 
66-740:    68-645;    60-740;    61- 
934;    66-474,    996;   72-657:   74- 
066'    82*452:    90-780;    O7-107 
98-777 :      00-816 ;      100-194 
103-437;    104-810;    107-1088 
110-950:    118-201.    652:    11R- 
43;     117-564;     118-15:     122- 
886:    134*764;    136-93:    i:tT- 
689;   140-673,   736;  168*1025. 

ClT.  Proc.  16-40B. 

Abb.   N.   C.  29-278. 

43  1081 


N.   Y.   Ann.    CaB.   2-65.  272;   lO- 

291. 
N.  Y.  Super.  66-152. 
T.  &  C.  6-186. 
1014. 

Misc.    60-434. 
1016. 

N.    Y.    61-140;    68*283;    73-375; 

70-397;  186*605. 
Hun,  16-587;  70-97;  87-154  (  88- 

327;   02-623. 
App.    Div.    11-602;    17-610;    22- 

351;  36-216:  44-132;  72-432: 
84-486 ;  08-545  ;  08-625  ; 
104-191;  109-197;  111-512; 
1 1 2-707  ;    1 1 3-2 45  ;    1 28-64 1 ; 

124-130;  128-671;  168-622. 
Misc.    0-2;    12-44:    10*619;    26- 

345}    27-28;    63-178;    68-854; 

60-434  ;  73-31 ;  74-928. 
N.  Y.  Supp.  36-1030;  66-721:  66- 

1001 ;  60-740  ;  87-817 ;  96-33  ; 

108-118,  909;   110-1098;  113- 

201;    132-196;    136-93;    164^ 

65 
Civ,  Proc.  10-01. 
Abb.   N.   C.   29-275. 
K.  Y.  Ann.  Cas.  2-134;  4-149,  n. 
1016. 
N.  Y.  134-90. 
How.  64-279;  56-172. 
Daly,  10*15. 
Week.  Dig.  7-342. 
1018. 
N.    Y.    61-309;    64-207;    74*437; 

83-46. 
Hun.  12-236;  17-397;  20*131;  23- 

190;    26-200;    81-310;    40-623; 

71-289:  70-447;  81-146,  183. 
App.    DIv.   9-899!  22-297:  30-77; 

*«-98;  01-465;  114-.S24;  126- 

510:    133-867;    161-622. 
Mlfio.  9-2;  18-95  ;  32-5 ;  93-583. 
N.    Y.    Snpp.   34-81:  36-657:   Wf- 

129;    81-586;     90-849;     110- 

335;   146-1033. 
St.  Rep'r.  eo-62a 
Civ.  Proc.  14-52. 
Abb.   N.  C.  29-268. 
N.   Y.  Ann.  Cas.  1-69;  0-198. 
1019. 

N.  Y.  84-680;  00-112. 

Hnn.  48-612;  66-12;  66-454;  88- 

493. 
App.  DIv,  1-631;  18-.814:  46-576; 

64-416:    66-292:    70^413;    71- 

171;    108-102;    1O8-230:    111- 

510,    512;     124-601;    139-387; 

140-285;    140-251. 
Misc.    26-62:    31-77,    337.    358; 

48-429;   63-27,    172;   54-260; 

80-290. 
N.   Y.   Snpp.  82-32;  46-833;  47- 

156;    66-441.    442:    61-404:   04- 

572;    66-406;     72-232:     76-128, 

534  :  92-491  :    96-623;    97-938; 

102-477:    104-!i88;    100-120; 

183-768;  142-211. 


NOTBa 


N.  Y.  Saper.  60-185. 

How.  66-119. 

N.  Y.  Ann.  CftB.  7-173;  10-2d2. 
1021. 

N.  Y.  162-263.  283;  208-334 ; 
213-5. 

Hun.  46-201:  63-176;  71-2;  74- 
522;  84-161. 

App.  DIv.  49-379;  64-14;  66- 
&09;  108-102;  113-861;  180- 
349;  141-782;  144-551,  559; 
146-42. 

Misc.  9-661;  19-411;  22-258;  27- 
268:  45-159;  47-96;  51-331; 
77-895. 

N.  Y.  Supp.  30-551;  44-262;  50- 
46;  58-419;  03-424;  73-381: 
92-491;  93-482;  99-663;  lOO- 
328;  126-758;  130-642;  139- 
341;   167-98. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11;  81-138. 

N.  Y.  Ann.  Gas.  1-281. 
1022. 

N.  Y.  124-83;  129-193.  288;  132- 
491;  148-84;  150-S99;  161- 
282;  162-487;  164-199.  229,  715; 
157-236;  162-263.  283;  103- 
505;  166-353:  168-512:  178- 
29;  181-109,  112;  1^8-126, 
378;  184-158;  191-339;  192- 
415;  200-252;  208-131 ;  214- 
145. 

Hun,  60-442:  74-522;  82-597;  83- 
551:  87-159,  373;  88-459;  89- 
257;  91-449,  505;  92-387. 

App.  DiT.  1-416.  601;  2-340,  897. 
476;  3-29.  89;  6-269;  7-274;  10- 
172:  11-562;  12-110.  266:  13- 
117,  443;  16-280:  16-592:  18- 
431;  20-305:  22-111;  23-567; 
26-16;  31-565:  82-271;  86-347: 
89-247.  357,  478.  652;  40-79. 
452;  41-44;  48-146,  177;  48- 
114.  123:  60-532:  62-209:  63- 
230.  417.  634;  54-18.  132;  55- 
81;  68-232;  61-434;  62-624;  66- 
506;  67-142;  69-64.  286:  70-3,'>: 
71-204;  77-265,  500;  88-30.  34: 
85-68:  86-485,  504:  90-553:  91- 
116;  96-412:  98-260,  559;  lOO- 
193;  108-229;  111-190,  540; 
112-696,  847;  113-222,  861; 
117-520,  781:  IIO-SS.'S:  120- 
711 ;  121-481  ;  122-461 ;  123- 
819;  127-288;  131-869;  134- 
870;  140-252;  146-814;  146- 
42;  160-833;  161-154,  158; 
163-77:  161-622,  941;  164- 
261;  167-947. 

Misc.  11-463.  483.  570;  14-309; 
15-92;  16-361:  22-[S48;  27-676: 
32-421 ;  46-169,  188  ;  72-,334  ; 
73-31;  81-421. 

N.  Y.  Snpp.  14-435,  874;  32-48; 
35-709;  47-179:  50-218:  57- 
416,   542;   68-167,   865;   69-354. 


401;  66-294,  946,  1008;  66^3Ml 
577;  67-41:  70-651;  71-133: 
73-69.  604;  74-755;  75-706; 
79-79;  82-220.  959;  88-6&5; 
84-237;  86-411,  520;  89-210, 
391;  96-623;  97-586,  949:  9»- 
174.  663;  100-737;  loa-6ia, 
983;  106-187:  107-652:  111- 
163;  119-327;  130-642.  6.54: 
131-193;  132-196;  135-2.'il, 
411;  136-652;  138-67;  139- 
980;  143-388;  146-1033;  149- 
744. 

St.  Bep'r.  66-433;  70-17& 

Civ.  Proc.  14-322. 

Abb.   N.   C.  27-315;  81-138. 

N.  Y.  Super.  57-105,  408:  59-133l 

N.  Y.  Ann.  Caa.  2-158,  253;  7-8S: 
8-257;  9-198. 
1023. 

N.  Y.  188-393;  191-839. 

App.  Div.  81-553 ;  98-401 ;  117- 
521;  123-819;  128-839.  883: 
134-869:  140-252 ;  148-767, 
769;  146-42:  147-109;  151- 
158,  158. 

Misc.  45-63;  48-215;  58-27, 
178  ;  67-587  ;  72-334. 

N.     Y.     Supp.     99-33;    100-737: 
102-477,    618;    119-327;   124- 
809  ;  128-487  ;  130-642 ;  181- 
193;   185-411. 
1024. 

N.  Y.  124-146. 
1026* 

Abb.  (N.  S.)  19-277. 
1030. 

App.   DlV.   148-718. 
1063. 

App.  Dlv.  124-374;  183-302; 
160-438 

N.  Y.  Supp.  93-725  ;  1 08-801. 

Misc.  67-141. 
1064. 

App.  Dlv.  81-141;  104-518; 
160-438. 

N.  Y.  Supp.  93-725. 
1065. 

App,  Div.  31-141;  104-518: 
160-438. 

Misc.  67-142. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  81-141;  104-518: 
160-438. 

Misc.  67-142. 

N.  Y.  Supp.  93-726 :  126-820. 
1067. 

Hun,   17-1. 

App.  Div.  81-144;  104-518; 
160-438. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1068. 

App.  Div.  81-141;  104-518; 
160-438. 

N.  Y.  Supp.  98^725. 
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NOTES. 


31-141 ;      104-51S ; 


ioe». 

App.      DlT. 
100-438. 

N.  Y.  8uppw'a3-725. 
lOTO. 

App.  DlT.  81-141;  100-438. 
lOTl. 

App.  DiT.  Sl-141;  100-488. 

N.    Y.  Sll-228. 

App.  My.  148-279. 
IITI. 
App.  DlT,  30-556;   170-382. 

App.   DiT.  30-556:   170-882. 
1174. 

N.   Y.  164-137. 

App.  Diy.  80-550. 

N.  Y.  Supp.  86-S61. 
1170. 

N.  T.  08-845:  74-277 ;  205-251. 

App.  Div.  140-218. 

Misc.  51-339;  06-344. 

N.  Y.  Aon.  Cas.  0-202. 

N.  Y.  Supp.  120-237 ;  180-988. 
11  MO. 

N.   Y.  101-284;  121-212;  205- 
91. 

Hun«  01-238. 

App.   Dfr.  32-9:  68-446:  95-.'l49; 
132-595;  101-391;  106-892. 

Misc.   01-574;   76-225;  95-247. 

N.  Y.  Supp.  107-750;  110-777. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 

11H3. 

App.     DiT.     186-668;     155-448; 

158-734. 
N.  Y.  Supp.  121-^89;  143-1026. 
11144. 
App.  DIv.  61-447.  - 
Misc.   86^190. 
N.    Y.   Supp.  TO-679. 
1185. 
N.  Y.  78-310 ;  190-244. 
Hnn.  49-890. 
App.  DiT.  20-588 ;  60-541 ;  122. 

622;  181-132;  162-123. 
Mlgr.   41-454;  60-371.  374,  461; 

62-854:  67-612;  79-564;  80- 

132;    85-347. 
N.    Y.    Snpp.    09-959;    107-524; 

189-1016;    148-419;    167-662. 
1186. 

N.    Y.    197-79. 

lino,    18-11:   15-153:   91-497 

App.  DiT.  86-608;  187-846;  138- 

TTT: 


148-875. 

N.    Y.    Snpp.    80-348;    122-539. 
Abb.   N.  C.  81-480. 
1187- 

N.   Y.   78-622;   75-679?   197-79; 

201-857. 
HUD»  80-567;  87-420. 
App.    DiT.    22-158.    566:    36-232: 

87-396;    42-243:    46-144;    52- 

85a   666;   64-100;  69-614;    70- 
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60;  76-117;  80-884;  81-456; 
99-223;  108-597;  112-865; 
113-11.  679:  122-622;  124- 
350,  443;  128-408;  134-41; 
185-881 :  130-290;  137-391. 
846;  140-32;  140-477;  148- 
872;  149-403;  150-893;  151- 
301.    763;    152-571;    157-295. 

Misc.  22-74.  82;  32-292;  42-622; 
43-298  :  44-463,  47!) ;  40-329  ; 
54-446;  01-140;  05-346;  70- 
405  ;  71-193,  575  ;  84-372;  93- 
587. 

N.  Y.  Suop.  18-581:  48-8G:  50- 
88;  01-817;  66-349;  08-88;  74- 
1113;  77-458;  80-730;  93- 
958;  98-1078;  107-524  ;  108- 
663,  1080;  114-756;  122-539: 
127-137;  128-419;  142-500 
140-224;    157-869. 

Abb.   N.  C.  31-447. 
1188. 

N.    Y.    211-228. 

Hun.    80-567:    91-109. 

App.  DiT.  85-232;   161-763. 

N.  Y.  Supp.  18-581. 
1189. 

N.  Y.  123-120.  436. 

App.  DlT.  103-60. 

Misc.  52-15. 
1199. 

N.  Y.  Supp.  114-898. 
1200. 

Hun,  25-587;  70-514. 

^pP;i.^*7a-.^®-^^i  40-103:   64- 

445;  109-36. 
Misc.     14-186;     19-590;     43-20; 

01-438;  70-838. 
N.    Y.     Supp.    87-402;    95-1036; 

128-722. 
Civ.   Proc.    14-438. 
N.  Y.  Super.  45-148. 
N.  Y.  Ann.  Cas.  2-164. 
Week.  Dig,  10-454. 
120.'t. 
Hun,  7-66;  162-3. 
Week.  Dig.  9-819. 
1204. 
N.  Y.  50-689;  51-136;  87-599. 
Hun,  18-316:  20-619:  84-544:  00- 

292;  04-567:  71-526;  85-84. 
App.    DIt.    10-618;    42-333;    78- 

300;    105-55;    181-655;    139- 

Mlsc.  8-477;  10-97;  23-627;  63- 

119  *  74-522. 
N.    Y.*    Supp.    44-1057;    70-851; 

110-110;  144-476. 
Abb.   N.   O.  18-369. 
How.  00-499. 
1205. 
N.  Y.  103-887. 
App.   DiT.   16-618;   79-170;   111- 

10,      11:      115-496:      124-359. 

776;  131-655;  137-400;  139- 
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N.  Y.  Supp.  S2B-.820;  44-1057;  62- 
1129;  117-516;  101-455;  116- 
110;  121-218;  1S8-187. 

Civ.  Proc.  16-171. 

N.  Y.  Super.  43-202. 

Week.  Dig.  T-107.  219. 
12B07. 

N.  Y.  56-485;  84-266;  86-246; 
126-272;  188-605;  184-219: 
146-255;  148-302;  144-326; 
192-128. 

Hun,  12-888;  18-406;  20-153;  73- 
323;  81-483;  84-317,  383;  88- 
587. 

App.  Div.  1-150.  282:  7-81;  36- 
217;  44-82;  46-405;  64-128; 
56-13;  58-190;  62-484;  66-567; 
70-23;  73-300.  412:  75-226:  SI- 
327;  85-230;  ttrf-567 ;  i02- 
428;  1U6-339;  110-211;  125- 
839;  127-150;  133-917;  134- 
449;  138-317;  140-632;  141- 
338;    165-47. 

Misc.  7-652:  16-106;  12-507;  14- 
598;  15-426:  18-532;  25-123; 
30-68;  33-717;  42-43.  251;  45- 
295;   68-457;   64-292;   71-332. 

N.  Y.  Supp.  54-1021;  66-397:  67- 
345,  382;  68-253,  680;  70-750; 
78-247;  76-851;  77-49;  78-44; 
81-431;  83-316;  00-977;  04- 
401;  104-621;  117-129;  110- 
301:  125-982,  1087;  127- 
1100;  150-265,  502 ;  157-1067. 

St.  Rep*r.  6-10. 

Civ.  Proc.  6-158. 

Abb.  N.  C.   18-137. 

N.  Y.  Ann.  Cas.  1-278;  8-242. 
1208. 

N.  Y.  162-263;  163-178:  170- 
378  ;  183-378  ;  108-286 ;  214- 
45. 

Hun,  70-63:  82-82. 

App.  Diy.  13-602;  40-13;  62-543; 
113-862:  122-668;  132-352, 
136-676;  162-2 ;  166-829, 
838 

Misc.*  14-530:  22-051:  28-200. 
20-638;  46-341;  65-41.  627; 
67-404;    72-179;  88-307. 

N.  Y.  Supp.  35-1082:  36-636:  68- 
1018;  68-887;  71-122;  00-.332. 
02-208:  107-61,  508:  llfl-859: 
lie-274  ;  121-93  ;  122-609  ; 
160-683;    152-163. 

Civ.  Proc.  14-888. 

Abb.    N.    C.    16-86. 

N.  Y.  Ann.  Cas.  2-369. 
1210. 

App.  Dlv.  187-782. 

N.  Y.  77-515;  10S-274. 

Misc.  7-843:  0-231. 

N.    Y.    Stipp.    i:ei-548. 
1211. 

N.  Y.  206-545. 

App.  IMv.  14-801 ;  91-584 ;  lOO- 


135;  117-769;  120-155; 
170. 

Misc.  71-516. 

N.  Y.  Supp.  loe-616. 

Abb.   (N.  S.)  12-380. 

Jobna.   Ch.   2-172;  6-288L 
1212. 

N.    Y.    86-258;    ir7-28« ; 
285. 

Hun.  88-54a 

App.  Dlv.  81-290;  49-280:  *«- 
!276  ;  84-441  ;  148-302  ;  1«1- 
620. 

N.    Y.    Snpp.   146-894. 
Snbd.  2. 

App.   Dlv.   148-802. 

Misc.   23-337;  45-159. 

N.   Y.  Snpp.  68-267:  86-71. 

N.  Y.  Ann.  Ca«.  6-A. 
1213. 

N.  Y.  85-258. 

Hun,  29-571;  69-6. 

Misc.  23-337;  42-48. 

N.   Y.   Supp.  146-894. 

St.  Rep*r.  18-826;  36-168. 

Abb.  Pr.  6-1. 

How.  5-288. 

N.  Y.  Ann.  Caa.  6-66. 
Snbd.  1. 

App.  Dlv.  81-290;  161-620. 
Snbd.  2. 

N.  Y.  130-612. 
1214. 

App.  Dlv.  44-l(»;  66-310:  TO^»: 
03-116;    148-308:   168-502. 

Misc.  10-676:  67-591. 

N.  Y.   Supp.  87-28 ;   163-907. 

How.  69-454. 
1216. 

App.  Dlv.  66-319:  70-25;  93-116; 
08-567;    168-^03. 

Mlac.   10-676;   16-620;   4».204. 

N.    Y.     Supp.    47-176;     94-511; 
153-997. 
1216. 

N.  Y.  132-367;  184-680:  148- 
259. 

Hun.  88-171. 

App.  Div.  44-105;  148-741; 
^60-818. 

Misc.  16-193. 

K.  Y.  Supp.  64-139;  162-306; 
133-340;  148-72. 

av.  Proc.  14-45, 
1217. 

N.  Y.  53-280;  88-216;  112-891; 
134*527:    142-152. 

Hun.   21-59G:  20-571:  67-287. 

App.  Div.  1-404:  12-477:  14-870; 
114-406 ;  148-299  ;  168-85. 

MtBC.  46-840. 

N.   Y.    Supp. '102-.305;    168-866. 

St.  Rep'r.  51-804. 

N.  Y.  Ann.  Caai  4-J24& 
8abd.  1. 

N.  Y.  I<t8-152r 
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Hun.  88-171. 
App.  Dly.  4«-363. 
Misc.  28-381. 
N.    Y.   Supp.  SS-6S8. 
St.    liep'r.  47-644. 
1218. 

Hun,  19-306. 
App.   Div.   162-509. 
Misc.  16-265;  17-340. 
N.    Y.    Supp.   147-571. 
1219. 

Hun,  29-571;  49-298. 

App.    Dlv.    102-428;    148-808; 
168-502. 
N.   Y.  Supp.  92-512;  158-907. 
Civ.  Proc,  14-342. 
Abb.  N.  C.  30-406. 
N.  Y.  Ann.  Cai.  1-119. 
Siif»d.  1. 

Misc.    10-677. 
N.  Y.  Supp.  142-194. 
Svbd.  2. 

App.  DiT.  14-369. 
1220. 

App.  Dlv.  79-169;  115-496;  1«7- 

400;  153-252;  169-800. 
N.    Y.    Supp.     30-l.')3:    101-455: 
121-718;   137-1084;   144-897. 
Abb.   N.  C.  81-464. 
I^w  Bull.  1-30. 
1221. 

Hun,  29-571. 

App.   DiT.  42-333;  86-388;   101- 

Misc' 53-47. 

N.     Y.     Supp.     83-760;     91-876; 

192-1006. 
St.  RepT.  21-711. 
Svbd.  3. 
Hun.  42-604. 
St.   Rep'r.  4-639. 
N.  < 


Abb. 


C.  18-410,  420. 


N.  Y.  168-41:  198-597. 

App.     Div.     98-566;     102-427 ; 

162-3;  170-78. 
Misc.   22-258;   53-48. 
N.  Y.  Supp.  50-46;  92-612. 
1223. 

App.      mv.      98-667;     102-427; 

162-3;  170-73. 
Misc.   13-203. 
N.  Y.  Supp.  50-46;  92-612;  102- 

1006. 
1225. 
N.  Y.  101-187:  109-12. 
App.   Dlv.  80-151;  96-164;  124- 

775. 
Misc.    78-23;  91-264. 
N.    Y.    Supp.   89-200. 
Civ,  Proc.  9-178. 
How.  N.  S.  8-442, 
Snbd.  1. 
Hnn,  28-494. 
Abb.  N.  C.  17-299. 
1227. 

N,  T.  181-641. 
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1288. 

N.   Y.  75-240;  97-610. 

Hun.  81-140;  79-242;  87-875. 

App.  Div.  15-281;  26-16;  80-77; 

lo-567;    49-396;    77-264;    80- 

43;  94-599;  118-843;  124-775| 

126-510;  130-194;  140-285. 
Misc.    7-306;    27-676;    46-159; 

55-404. 
N.  Y.   Supp.  58-50,  824;  63-431; 

80-146 ;     103-505 ;     110-835 ; 

125-123. 
St.  Rep'r.  12-663. 
Civ.  Proc.  19-203. 
N.  Y.  Ann.  Cm.  2-190. 
1229. 
Hun,  23-230:  31-140. 
App.    Div.    40-565:    49-396;    92- 

301;   130-194. 
M!sc.    7-306;   9-514;  24-387;  39- 

394;   45-159;   55-404. 
N.  Y.  Supp.  28-136:  52-489;  58- 

50;  63-481;  79-857;  86-1078. 
Abb.  N.  C.  29-265.  • 
1230. 

N.   Y.  43-99.       ^ 
App.   Dlv.   15-2^. 
Misc.   45-159;   51-833. 
N,  Y.   Supp.   100-328. 
Weelc.  Dig.   10-187.  454. 
1231. 
N.   Y.  97-610. 
App.  Dlv,  15-281 ;  83-164 ;  144- 

573. 
Misc.  45-159. 
N.  Y.  Supp.  82-471. 
Civ.  Proc.  14-176. 
1232. 

App.  Dlv.  66-819. 
1233. 

N.  Y.  Supp.  157-662. 
1234. 

N.  Y.  190-245. 
App.  Dlv.  49-353. 
Misc.   11-12. 
12.15. 
Hnn.  64-127. 

App.   Dlv.   69-83;   162-380. 
Misc.  62-65. 

N.  Y.   Supp.  74-589;   114-681. 
N.  Y.  Super.  46-134. 
1230. 
N.    Y.    81-183;   82-366;    119-168, 
Hun,  70-64. 
App.    Div.    18-564;  29-608;    113- 

861;    114-861;   124-863;    125- 

263;    139-349;    162-3. 
Misc.    17-733;    45-159;    53-47; 

65-59. 
N.    Y.   Supp.   61-178;    102-1006: 

106-219;   109-225;   141-1016. 
12.17. 
N.   Y.   119-153;   163-119;   215- 

39,    351. 
Hun,    70-64.  ^^    ^^^ 

App.  Dlv.  96-400  :  113-396  ;  119- 

335;  130-849;  138-247;  t99^ 
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Misc.    25-189;    42*43;    46-601; 

65-59;  «0-416. 
N.  Y.  Supp.  89-814;  81-32;  99- 

137;    104S-219;    118-581;    122- 

162,  1028;   141.1016. 
Civ.  Proc.  28-287. 
1288. 

N     Y    82—366 

m'Isc' 17-733*;  50-270;  65-60. 
N.  Y.  Supp.  100-210. 
1288. 

N.    Y.   163-54. 
How.  26-180. 
Misc.  65-59. 
N.  Y.  Supp.  106-210. 
liar  I).    42-593. 
Wend.  28-566. 
1240. 
N.    Y.   43-481;   77-423;   106-268; 

168-273. 
Hun.    29-630. 
\pp.    Div.    31-202;    40-103:    48- 

102;  CW-14;  84-403;  88-500; 

122-120;    146-269;     101-217; 

169-52. 
Misc.    51-419. 
N.    Y.    Supp.     74-194;    85-141; 

96-191 :     101-725  ;     1O3-606 ; 

129-1035 ;       142-1027 ;      146- 

565. 
St.  Rep'r.  16-255. 
Civ.    Proc.   7-328:  11-422. 
Abb.  N.   C.  80-84. 
N.  Y.  Super.  54-50. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 

N.    Y.    137-552;    149-527;    163- 

273. 
Hun,  7-209:  25-589;  36-379;  41- 

355;  48-588. 
App.   Dlv.   1-155;    161-217. 
St.  Rep'r.  51-860. 
How.  N.  S.  2-207. 
l>nly.  10-34. 
Snbd.  2. 

Hun,   81-315. 
Snbd.  8. 

Hun,  23-356. 
Snbd.  4. 

St.   Rep'r.  36-833. 
1241. 
N,  Y.  73-613;  137-552:  168-273. 
Hun.    20-630;    32-193;    86-378; 

41-852. 
App.    Dlv.    20-Ii29:    48-102:    88- 

.^Ol  :   122-120  :  132-464  ;   15€- 

600:    161-217;    leo-.^. 
N.  Y.  Snnn.  32-272:  02-6.*l2:  85- 

141;  1O6-606:  141-725:  142- 

1027:    l.%4-.-»77:    156-162. 
Blisc.   86-.'?10:   «2-4r>1. 
St.    Rppr.    21-4.-)6:    5«-416 
Civ.    Proc.   4-152:   13-29. 
Abb.   N.  C.  20-151. 
T>em.  5-449. 
N,  Y.  Ann.  Cae.  1-104. 


Snbd.  1. 

N.  T.  163-273. 

Hun,  26-589:  48-588. 

App.    Dlv.    161-217. 

Misc.    11-281. 

N.  Y.  Supp.  146-565. 

St.  Rep'r.  52-561. 
Snbd.  2. 

Hun,  86-380;  87-607. 

Misc.  11-281. 

Civ.  l»roc.  7-330;  8-104. 

How.  N.  8.  2-206. 
Snbd.  8. 

App.  DlT.   109-36. 

Abb.  N.  C.  ai-851. 
Snbd.  4. 

N.   Y.   163-278. 

Hun,    29-630;    36-881;    68-59S: 
78-347. 

App.  Dlv.  40-168 ;  84-403 ;  100- 
36;  161-217. 

Misc.   15-364. 

N.  Y.  Supp.  29-126;  146-565. 

St.   Rep'r.   35-833;   62-ML 

Civ.  Proc.  7-381. 

Abb.  N.  G.  39-84. 

How.  N.  S.  2-209. 
1244.  ■ 

App.  Dlv.   128-861. 

Hun.   12-577. 

Abb.  N.  C.  4-868. 
1246. 

N.    Y.   168-64. 

App.   Dlv.   166-860. 

Misc.  6-390. 
1246. 

N.    Y.    68-534;    81-184;    16S-60L 
274. 

Hun.  81-626;  31-103:  81-285. 

App.  Dlv.  48-103;  107-109,  114; 
125-263;  148-149. 

Misc.  6-309;  31-471;  69-488. 

N.    Y.    Supp.    30-711;    94-1026: 
109-225;  127-628;  141-1016. 
Sabd.  1. 

App.  Div.  81-171. 
Snbd.  a. 

N.  Y.  78-665. 
Snbd.  8. 

App.  DlT.  107-100. 
1247. 

Hun.  23-484. 

Misc.  69-488. 
1248. 

N.   Y.  217-288. 

Misc.  69-488. 

N.  Y.  Supp.  127-623. 
1250. 

N.  Y. 

Hun. 

App. 

N.   Y. 
1251. 

N.    Y.    140-874;    148-567:    14T- 

665:    168-54:   904-619;  219- 

287;  216-438^  ' 
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73-23. 

Dlv.  77-498 ;  107-100.  114. 
'    Supp.  94-1026. 


Digitized 


by  Google 


NOTBS. 


Han,     T8«28; 
88-203. 


75-SOl;     70-228; 


App.   DiT.  8-MO;  2SB-03;  45-496; 

&6-31;  S2-nS;  77-498:  80-294; 

101-124.    359;    105-674;    112- 

158;  148-149;  155-48. 
MlBC.  6-898;  27-80;  31-541;  45- 

483;  65-625;  61-841;  80-488; 

00—430 
N.     Y.     8upp.     47-800;    64-1044; 

65-557;     67-425;     81-11;     01- 

937;     02-734:     04-221:     113- 

289  ;       136-838  ;       141-1016 ; 

152-225. 
St»    Bep'r.  15-217;  61-231. 
Civ.  Proc.  15-11. 
N.    Y.   Snper.  55-116. 
N.  Y.  Ann.  Cas.  1-23. 
1S6S. 

N.   Y.  148-571. 

Hnn,     68-41;      75-499;      80-114. 

206w 
App.     DiT.     22-93,    94;    62-113; 

116-862 ;  144-747. 
Misc.    2O-490;    51-233;    54-467; 

58-359;   50-24. 
N.    Y.     Supp.    47-800;    64-1044; 

10O-814:      101-62;      100-666; 

111-1081;  121-501;  120-626. 
St.  Bep'r.  15-217. 
N.  Y.  Ann.  Cas.  1-22. 


N.  Y.  130-482. 

Hnn,   56-277. 

MiBC  81-626. 

N.   Y.  Ann.  Cas.  4-351. 
1254. 

N.  Y.  8-185. 
1255. 

App.  Dly.  106-676. 

MlBC.  7-566;  45-484. 

N.  Y.  Supp.  04-221. 
1256. 

N.  Y.  87-10;  188-510. 

Hnn.  85-637. 

App.  Div.   77-498;   168-617. 

N.    Y.    Supp.    148-996. 
1257 

N.   Y.    Supp.   148-996. 

App.    Dlv.    163-618. 
1258 

N.  Y.  Supp.  148-996. 

App.    Dlv.    168-618. 
1260 

App.  DiT.  168-618. 
1260. 

N.    Y.   21O-505. 

N.  Y.  Ann.  Cas.  6-406L 
8abd.  1. 

N.   Y.   118-59. 

App.  DlT.  18-607;  44-800. 

MlBC.    15-867;    26-64.    664;    27- 
446. 

N.  Y.  Supp.  60-760. 
Saba.  2. 

N.  Y,  50-890;  (M>-58X. 


Snbd.  8« 

Hun,  81-871. 
1261. 

App.    Diy.    181-78. 
Misc 


[fsc.  54-306. 


N.  Y.  Supp 

How.   40-105. 
1264. 

N.  Y.  50-896w 

App.    DlT.    181-78. 

N.  Y.  Supp.  115-962. 
1266. 

Hill,  4-619. 
1267. 

N.    Y.   50-896. 

App.  DiT.  78-690. 
1268. 

137-439 


107-727;  115-962. 


155-88 


App.      Div. 

167-262. 
N.   Y.   Supp.  121-738. 
1200. 
N.  Y.  52-484;  68-861. 
App.  Div.  145-270.    - 
Ifisc.  54-554. 
N.  Y.  Supp.  12O-1035. 
N.   Y.  Ann.  Cas.  10-129. 
1270. 
N.  Y.  57-229. 
N.    Y.    Supp.   148-1050. 
Misc.    87-20. 
1272. 

App.  DlT.  107-110,  114. 
Misc.  6-899. 
1278. 
N.   Y.  115-163. 
Hun,  40-381;  60-419. 
St.  Bep'r.  50-517. 
Civ.  Proc.  15-187, 
1274. 
N.    Y.    28-286.   365;   80^28:   38- 

40»:    36-631:    55-150;    71-58; 

106-682;      117-489;     128-887; 

151-036:   154-749. 
Hun,   11-541;   10-576:   41-76. 
App.    Dlv.    4-216;    20-632;    22- 

179;  20-582. 
N.  Y.  Srpp.  18-493:  47-118;  61- 

254:    53-999:    55-973:    50-685; 

82-1025:   O0-893;   157-497. 
St.   Rep'r.  45-759. 
N.  Y.  Ann.  Caa.  4-896. 
Sabd.  1. 

Hun.  71-134. 
Bnbd.  2. 

N.  Y.  117-441. 

Hnn.    27-601:    87-187;     40-118; 

55~408:  71-184. 
App.    Dlv.   20-201:  88-88:   48-8; 

44-351;   45-290;  82-852;   114- 

810. 
Misc.   25,-61. 

N.  Y.  Supp.  5-681 :  46-790. 
St.    Rep'r.    5-68:   28-567:    64-76. 
CIT.   Proc.    11-143;   15-188;  21- 
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Snbd.  8. 

Hun,  57-804. 
1276. 

App.  Diy.  114*311;  187-782. 

N.  T.  Sapp.  d9-89^ ;  1S2-543. 

Civ.  Proc.   15-248. 
1270. 

Hun,  e9-419. 
1277. 


App.  piT.  89-862,  _ 


Supp.  82-1026. 
1278. 

N.  Y.  98-87;  128-Ufi,  406;  134- 
172. 

Hun.  66-403. 

App.    Diy.  88-80a 

Misc.  40-634. 

St.  Eep'r.  11-285. 

Abb.    N.    C.    20-321:  8»-40a 
1270. 

N.  Y.  76-602;  92-622;  96-657: 
104-525:  114-80,  618;  124- 
483:  133-240;  137-589;  162- 
324;  163-417;  188-481;  193- 
560;  109-4.39;  200-265;  206- 
494;  212-19,  565;  216-428. 

Hun,  15-105,  204;  42-509;  65- 
17:  7.3-r>30:  81-283;  90-164, 
208;  92-474;  93-398. 

App.  D\v  8-165;  7-80;  10-506; 
21-536;  62-536:  67-1.37,  476, 
76-611;  77-440;  81-91;  82-2, 
26,  219.  387.  441,  504;  88-67. 
,583;  60-251;  70-65;  72-498; 
336.  555:  84-275.  326.  383,  407, 
670:  85-123.  356,  415:  86-470: 
87-144,  224.  SoS,  376;  94-2. 
201,  213,  216.  298,  354;  95-267; 
96-71,  196.  242.  437,  492;  97- 
223.  537,  632;  98-42,  177,  187. 
495;  1OO-202,  430:  102-318. 
890  :  108-362  ;  104-113  ;  105- 
446,  580;  106-431;  107-426; 
111-199.  293.  480.  578:  112- 
255,  713,  858;  118-717;  117- 
66,  516.  722;  118-106.  194, 
743:  119-30,  169,  484,  609. 
724;  120-53.  288,  430,  636, 
585,  748;  121-77.  188:  124- 
158,  367,  607;  125-76,  117. 
192.  261.  n:\S;  126-177.  335. 
368.  691,  710.  808:  127-478, 
516,  541,  855:  128-167.  200, 
223,  253.  329.  528.  616,  683, 
811:  130-78.  85,  259,  539,  658; 
1.11-1.3.  282.  486.  644.  676.  781; 
1.32-200.  476.  OWS.  720:  1.13- 
213.  571,  628,  75,3.  858.  993: 
137-158.  578.  838;  138-108. 
519.  601;  189-79.  175.  258, 
300.  847,  488,  522;  140-88, 
197,  319;  143-852:  144-440. 
466.  757.  887;  148-150.  441. 
615;  149-177.  850,  897:  150- 
5}3»  !2SL'  ^'^l-Sl.  4,39.  661. 
715;  162-6.  64,  92,  158,  350. 
702.    801:    156-144,    169.    18.3. 
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81S,    622,   544 ;    15T-394.  404, 

457.    567,   586.   792;    158-20». 

233,    634,    665,    730.    158-222; 

161-68,  08,  128.  420,  435,  4T9. 

611,     871;     162-45,     49,     591. 

607,  648 ;  163-7,  16,   360,  396. 

547,  638,  959;  166-586;  167- 
.     168,  278,  694,  925 ;  108-93.  9o, 

601,  828;  169-647. 
Misc.     8-606;     10-274:     12-216: 

25-88;  48-264;  61-241. 
N.  Y.  Bupp.  30-790;  52-33;  54- 

386;  73-592;  76-598;  94-281; 

128-997;   184-1071;    148-50. 
ClY.  Proc.  19-262. 
N.  Y.  Ann.  Cas.  6-t32. 
1280. 
N.    Y.    79-861;    209-265: 

494. 
Hun,  00-211. 


App.    DIv._  lO-508]^_6O-457; 


87-146 ;    97-632 ;    107- 
426:     111-480,     579;     121-1^: 
182-720;    144-445;    148-160; 
157-395,  404. 
Misc.  8-606;  61-241. 
N.  Y.  Supp.  54-886;  69-804;  89- 
869;   184-1071. 
1281. 

N.  Y.  104-525;  183-240;  162- 
324;  168-417;  174-131;  90^ 
202,    265;   206*494. 

Hun.  90-209. 

App.  Div.  81-537;  52-636;  54- 
152;  69-252;  7S-49B:  81-168; 
83-339;  97-632;  107-426: 
111-480,  579;  121-188:  182- 
720;  144-446;  148-160;  157- 
395,   404;   169-647. 

Misc.  8-606;  57-210;  61-241. 
N.  Y.  Supp.  54-886:  76-598;  89- 
869;  134-1071. 
1282. 

N.  Y.  75-495:  76-648;  78-862: 
98-484;  119-414;  186-287; 
153-300;  198-286. 

Hnn,  54-812;  84-390. 

App.    Dlv.    14-227;   16-475:    38- 
547;   42-570;  49-614;  76-199 
83-429 ;       84-397 ;       88-.336 
109-536;    114-248;    118-344 
161-619.  777;  164-818. 

Misc.  8-482;  80-69;  45-153;  60- 
150;   65-418;   79-64. 

N.  Y.  Supp.  53-957;  82-422;  91- 
9.52;  9<d-306;  99-870:  108- 
.'JOS;    113-70;    146-894. 

Cly.  Proc.  16-486:  19-244. 

Abb.  N.   C.  31-417. 
1283. 

N.  Y.  98-484. 

App.  D?r,  8-314:  14-227:  16- 
475  ;  3JI-607 :  76-109 ;  89-228; 
109-536;    139-817;    164-81& 

Misc.   23-62;   65-418;   79*61 
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N.     T.     Supp.    85-024;     9^800; 

128-1026. 
N.   Y.  Ann.  Cas.  e-S09. 
1284. 

mum;    79-64. 
12S8S. 

Misc.   79-64. 
1286. 

Misc.  79-64. 
1287. 

Misc.  79-64. 
1280. 

App.  Div.  iai-83. 
1290. 

N.  Y.  98-434;  100.243:  130-287; 

1S8-309:  167-428;  198-286. 
Hnn.     21-257;     33-354;     43-586; 

49-238;  66-404. 
App.  DlT.  83-547;  109-636;  116- 

592;   118-344;   164-818. 
Misc.    25-139;    29-553;     30-69; 

60-150. 
N.  Y.  Supp.  53-957;  54-930;  84- 
1105;  9S-306;  103-505;   113- 
70. 
Civ.  P?oc.  15-436. 
Abb.  N.  C.  29-404. 
1291. 
N.   Y.  98-434. 
App.  DiT.  109-636. 
St.  Rep'r.  50-132. 

s«ii»a.  i; 

Abb.  N.  0.  18-80:  29*404. 
Svbd.  8. 

Hnn,  66-404;  78-802. 
Civ.   Proc.  l»-87;   15-436. 


N.  Y.  102-464;  182-367. 

Tlsn    41-444 

App.'  DiT.  38-646:  49-614. 

Misc.  7-16;  12-25;  59-509;  60- 
160;  61-402. 

N.  Y.  Snpp.  110-967;  118-70. 
1298. 

CiT.  Proc.  14-172. 

Abb.  N.  C.  29-470. 
1294. 

N.  Y.  106-668;  128-426. 

Hun,  44-206;  64-523;  76-510; 
77-175:  80-176;  91-300. 

App.    Dfv.    1-130;    5-284;    8-549; 
18-603:   16-294:   26-69;   28-73; 
51-516:    52-480;    63-488;    65- 
582;    71-1,    684:    84-449;    98- 
114;    95-194;    110-746;    123- 
388;     127-143,     931;     128-170 
184-438;    138-879;    140-755 
146-650;    152-937;    154-307 
157-77;    166-587;    16S-7T. 

Misc.  6-121:  7-004:  9-689;  12- 
101:  18-52;  24-373;  48-73; 
84-590;   56-352.   467. 

N.  Y.  Snpp.  28-407:  BO-J52;  84- 
74;  44-593;  50-893;  53-677: 
65-77:  71-795;  72-959;  75- 
667.   923;   81-321;   86-240:   8T- 


23 ;     88-502 ;     97-433 ;     104- 

066;    167^195.    842;    111-288; 

112-653;     119-395;     128^511; 

129-28.    961;    181-433;    188i> 

939;   150-1038. 
Civ.  Proc.  15-68,  176,  187. 
1295. 
N.  Y.  100-24& 
Hun,  27-18. 
App.  Dlv.  146-650. 
N.  Y.  Supp.  181-433. 
Civ.   Proc.  8-95. 
1296. 
Misc.  66-583. 
App.    Div.    164-79. 
N.  Y.  Supp.  107-86:  149-377. 
Civ.  Ptoe.  16-68. 
N.  Y.  Super.  55-206. 
1297 

N.  Y.  104-618. 
App.   Div.  51-182;  121-268. 
Misc.  27-59. 
N.  Y.  Supp.  105-798. 
N.  Y.  Snper.  69-239. 
1298. 
N.  'y.    104-613;    110-665;    119- 

117;  198-207. 
Hnn,  76-127;  92-326. 
App.  Dlv.  61-191. 
N.    1.     Supp.    62*803;     64-241; 

181-46. 
1299. 

X.    Y.    198-207. 
App.   Dlv.   51-192;    128-911. 
N.   Y.   Snpp.  64-241. 
180O. 
N.  Y.  60*112;  76-106. 
Hun,   19-17;  51-360;  61-4;  80- 

267. 
App.  Dlv.  13-607;  26-68;  79-102; 

97-138:      146-650;     157-77; 

159-204. 
Misc.    16-552;  29-842. 
N.    Y.    Snpp.   80-14:  49-41;   60- 

607;   89-606;   181*433;  141- 

730;  144-1. 
Daly,  9-4^2. 
1301. 
N.     Y.    95-625;     104-394;     181- 

166;  170U448;  200-206;  208- 

181. 
Hun,  38-631;  41-465;   75-616; 

81-128 
App.    Dlv!    14-368;    24-465,    521; 

40-12;     42-382;     85-292:     87- 

328;    89-551;    90-79;   91-57; 

102-415  ;      118-7  :      138-148  ; 

153-415 ;      16T-77 ;      158-31 ; 

160-231;    163-19. 
Mtec.  31-119.  181;  45-596;  46- 

152  *   89— ''90 
N.  Y.  'Sunn'  83-808:  84-457:  «5- 

67.S.      889;      01-8;      96-1101; 

107-669;    123-304;    141-730; 

142-908;    145-400;    148-48. 
N.   Y.  Ann.  Cas.  6-270OOgre 
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NOTES. 


1SI08. 

Hun»     12.a94:     16-875;     17-18, 

241. 
11108. 
N.  Y.    85-669;  90-646;  200-201, 

204. 
Hun.  38-531. 
App.    Dlv.    10-168:   aa-181;   TO- 

162 ;     T9-108;    »7-634;    lOO- 

518;    117-868;    128-776;    ISO- 

462,    481;    187-764;    130-691, 

918;  15O-208. 
Misc.  7-391;  23-642. 
N.  Y.  Supp.  47-899;  78-897;  78- 

980;    100^32;    103-177;  113- 

104;    120^980;    121-159;    122- 

671;  124-189;  144-1. 
St.  Rep'r.  16-745,  963. 
Cly.  Proi'.  14-290. 
Week.  Dig.  28-70. 
Connoljr,  1-170. 
How.  01-396. 
1804. 
App.    Dlv.    11-196;    84-168;    80- 

642;  80-806. 
N.  Y.  Supp.  66-682. 
How.  07-201. 
1800. 
Hud,  14-lia 
How.  08-405. 
1807. 
N.  Y.  184-680. 
N.  Y.  Supp.  88-89. 
1808. 
N.  Y.  72-618;  109-646. 
Hun.  08-47. 

App.  Diy.   117-359;  180-482. 
Misc.  20-52. 
N.    Y.    Supp.    66-334;    108-177; 

121-159. 
St.  Bep'r.  16-199. 
1309. 
N.    Y.   71-466.   688;   76-585:   70- 

164.  160;  101-292;  102-312. 
Hun,     19-220;    87-370;    89-372; 

921-326. 
App.    Dlv.    80-226;   89-426;    49- 

681;  100-40. 
Misc.   12-35;  20-50. 
N.   Y.  Supp.  33-89;  35-412;  80- 

904 ;  52-431 ;  66-334  ;  08-300 ; 

144-968;    140-1068;    157-903. 
St.  Rep'r.  14-8. 
1810. 

N.  Y.  92-581;  139-18;  209-59; 

210-710. 
Hun.  49-163:  09-302. 
App.     Div.    5-211;    21-268;    42- 

626;     78-578:     124-378;     135- 

126;   167-444. 
Misc.    29-275;    45-653;    63-42; 

67-182;  09-311. 
N.  Y.  Supp.  70-566:  88-356;  102- 

923;   107-940;  108-811;  126- 

635. 
Civ.  Proc.  14-415. 
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1811. 

Hun,  81-381. 

App.  Div.  88-659. 
isc.  44-227;  06-450. 
Y.  Supp.  88-1086;  107-884. 
1812. 

N.   Y.  86-652;  87-409;  96-673. 

Hun.  75-186. 

Misc.  47-492. 

N.  Y.  Supp.  00-284 ;  94-187. 

St.    Rep'r.    19-14;   07-288. 
Snbd.  1. 

Dem.  4-87;  0-288. 
Snbd.  2. 

N.  Y.  117-116. 

App.   Div.   64-57. 
1313. 

N.  Y.  104-394. 

App.  Dlv.  143-924. 

Misc.  69-539. 

N.  Y.   Supp.  112-408. 
1314. 

Hun,  76-187. 

App.  Div.  30-375 :  142-789. 

Misc.  38-596;  69-584. 

N.  Y.  Supp.  78-77;  127-445. 
1315. 

N.  Y.  150-332. 

N.  Y.  Supp.  54-516. 

Civ.  Proc.  8-414. 
1810. 

N.  Y.  77-388;  81-122.  128;  104- 
394;  121-156;  120-423;  187- 
410;  141-171:  150-545:  104- 
899;  198-195;  208-181. 

Hun.  3«(-531;  41-455;  00-317. 
74-523;  76-516;  84-397;  87* 
154. 

App.  Div.  4-365;  22-541;  24- 
465.  520;  88-338:  89-565;  80- 
152:  89-551;  90-79;  91-57: 
100-465;  103-495 ;  113-190; 
116-499.  1187;  122-668;  120- 
668;  148-807;  167-7T. 

Misc.    81-181-    46^96;   89-290. 

N.  .Y.  Supp.  80-700;  32-356;  33- 
1024;  48-15;  49-41;  60-997: 
08-974;  79-1063:  80-652:  85^ 
889;  80-396;  91-8.  561;  av 
140;  101-455;  107-.508:  111- 
231;  113-841;  114-784:  133- 
384;   188-491;   141-780. 

Abb.  N.  G.  81.140. 

N.  Y.  Ann.  Cas.  1-27;  2-1®;  6- 
270. 
1817. 

N.  Y.  57-637;  09-462;  74-216; 
75-479:  76-385;  109-147;  121- 
156;  120-423:  187-410:  188- 
670;  141-171:  152-505;  154- 
715;  157-449;  168-43;  176- 
308;  197-79;  209-167;  211- 
406;  212-344;  213-84,  411. 
499:  214-48,  602;  216-40. 
501  ;    217-14. 

Hnn,  10-104:  17-5.%:  60-344; 
09-436;   76-516;  88-429. 


NOTES. 


App.  Dlv.  3-56:  4.*449:  16-469, 
475;  :M>.28;  28-223;  S4-451; 
SO-*J!K):     37-^1;     39-647;    53- 

420.  648:  08-409:  81-446;  101- 

149;  107-869;   110-204;  112- 
874;   114-804;  131-569;   152- 

606.     808,     880;     1S3-22,     56. 

78,    185,    487,    498.    714 ;    154- 

376;    156-75.    170.    368.    382. 

654.    905.    925;    150-200.   369; 

157-98,    108.    647,    818;    158- 

92.  010,  628.  872;  159^52.  160. 

293,    443,    563 ;    161-94,    650, 

724,    730,   943;    102-131,   356; 

108-90,    234,    274,    468,    781  ; 

104-242;    100-340,    393,    932; 

109-597;    170-238.   686. 
Misc.   14-303;   25-477;  01-148 ; 

81-142;  90-358;  98-152. 
N.     Y.     Supp.     44-935;     48-854; 

60-88;  05-1093;  73-095;  91- 

511 ;       110-172 ;       137-1057  ; 

138-13.  67.  221,  265,  824,  875  ; 

130-587.    1051;    140-72.     189. 

650.  858.  1094;  141-588.  647; 

142-290;  143-310,  881;   144- 

193.    613;    145-287;   140-259 ; 

147-324;   148-769.  795;   149- 

978;  151-157,  191,  662;  155- 

438;  15O-340,  604:  157-22. 
N.  Y.  Ann.  Cos.  2-215;  4-328. 
1318. 

N.    Y.  40-589;  47-244;   112-408; 

180-265. 
App.   DlY.  181-569. 
1320 
N.    Y.    Snpp.   148-489. 
App.    DlY.    103-164. 
1321. 

Misc.  01-340. 

N.   Y.    Supp.    113-289;   110-172. 
1823. 

N.     Y.    77-423;    80-66;    96-480; 

100-616;      182-367;      140-345; 

151-552;  155-138:   177-401. 
App.     DiT.     1-130;    15-294;    28- 

&99:    88-557:    52-624;    81-168; 

96-623 ;     101-196 ;    110-721 ; 

122-28;    157-445;    102-723. 
Mlac.  7-16;  11-271;  20-330;  00- 

160. 
N.  Y.  Sapp.  82-251;  45-892;  53- 

1012;    00-312;    91-912;    100- 

990 :  118-70 ;  144-381. 
Civ.    Proc.    19-587. 
Abb.  N.  C.  29-359.  479. 
1828a. 

App.  Dlv.  147-110. 

nTT.  Supp.  131-845. 
1824. 
N.     Y.    49-78;    53-349;    58-636: 

80-634;    09-209:    70-101,    141: 

72-406:   78-1,  187.  437;  74-28. 

145.  177.  882.  60S:  76-375;  70- 

326.  517.  640:  77-610. 
App.  Dlv'.  80-154. 
N.  Y.  Supp.  80-552. 


1825. 

N.    Y.    57-363;    00-112;    75-260; 

101-18;      110-689;      100-312; 

108-79. 
App.  Div.  180-481. 
Civ.  Proc.  14-307;  15-49. 
N.  Y.  Ann.  Cas.  7-126,  130. 
1320. 

N.     Y.    00-374;     74-82;    82-610: 

86-241;  92-632;  107-645;  128- 

303. 
Hun,  70-339;  89-370. 
App.    Dlv.    22-131:    55«110:    78- 

468:  80-504:  95-369;  130-481; 

138-416:   157-444:   168-586. 
Misc.     15-027;     18-527;     22-258: 

20-50;    29-274;    48-423;    58- 

42;  67-182;  58-177. 
N.  Y.  Supp.  55-884;  47-770;  77- 

207;    89-488;    102-923;    107- 

940;  143-806. 
St   Rep'r.    15-199. 
Abb.    N.   C.    29-179. 
Dally  Reg.  33-1429. 
1327. 
N.    Y.    00-874;    03-84;    124-180; 

128-803. 
Hun.     29-598;     31-629;     70-339; 

89>-370 
App.    Dlv.    16-337;    18-564;    22- 

100;   80-290;    79-430,  432;   96- 

369;    110-448;    12O-210;   142- 

496;  157-444. 
Misc.    22-386.    489;    25-127;    29- 

274;  53-42:  57-182. 
N.  Y.  Snpp.  50-454;  54-828;  66- 

884;  105-188;  137-716;  142- 

350. 
Civ.  Proc.  19-203. 
How.  00-283. 
T.  &  C.  1-^230. 
1828. 
N.  Y.  107-645. 
Hun,  39-435. 
App.  Dlv.  06-465;  110-448;  142- 

496;   157-444. 
Misc.  63-42  ;  67-182  ;  78-270. 
N.    Y.    Supp.    72-827;    130-865; 

142-350. 
St.  Rep'r.   12-575. 
1329. 
N.   Y.  102-224. 
Hun.    39-435. 
App.      Dlv.      05-465:      110-448; 

120-211:    142-496;    157-444. 
Misc.  22-439;  57-182. 
N.    Y.    Supp.    72-827;    105-188; 

130-865. 
Civ.  Proc.  0-226. 
Daly,  10-365. 
1330. 

Misc.  53-42:  57-182. 

App.    Dlv.    142-496;    158-583. 


Proc.  16-42. 
N.  Y.  Supp.  148-806. 

i3jn. 

N.     Y.     119-632:    124-189 
549. 
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Hnn.  81-380. 

App.    Dlv.    5-537:    18-61S;    22- 

132;    29-482;    81-312;    86-237; 

80-639;  79-430:   142-490. 
Misc.    28-563 :    25-550;    63-42; 

57-182. 
N.  Y.  Supp.  30-987:  47-890;  51- 

1068;    63-722;    64-764;     127- 

48. 
Civ.  Proc.  19-103. 
Abb.  N.  C.  57-398. 
1832. 
N.  y.  68-«83 ;  128-303. 
Abb.  N.  C-  10-407. 
How.  68-84. 
1834. 
N.    Y.    75-611;    84-466;    98-458; 

128-303. 
Hun,   33-109;  73-339. 
Misc.  73-273.. 
N.  Y.  Supp.  65-334. 
How.  68-84. 
1835. 

N.  Y.  90-476;  98-458;  190-245. 
Hun,  84-485;  60-506. 
'    App.  Div.  22-100;  51-479;  lOl- 

286;    117-359;    122-359;    135- 

433;    161-502;    162-119,    125. 
Misc.     35-445;     60-569;    65-165, 

818;  73-278;  98^61. 
N.  Y.  Bupp.  47-770;  64-740;  71- 

948;    103-177;    106-687;    112- 

498;    119-131;    120-425;    121- 

669;  185-648;   147-317. 
1336. 
N.    Y.   86-162;   94-248;    169-267; 

121-156;     160-544;     170-357; 

194-319;     200-204;    208-131; 

216-153. 
Hun,  75-516. 
App.  Dlv.  21-267;  58-452;  187- 

482;  159-202. 
Misc.   15-527. 
N.   Y.   Sopp.   122-724. 
1337. 

N.  Y.  84-466:  87-623;  97-1;  9ft- 

661;    102-150:    103-156;    109- 

454;  111-624:  121-57.  156,  277; 

123-120;      183-178;      143-630; 

160-223;     153-433;     159-169; 

183-346;     184-29;     211-22& 

321;  215-553. 
Hun,  75-516. 
App.  Dlv.  13-127. 
Misc.  12-C8. 
Civ.   Proc.  15-354. 
N.  Y.  Ann.  Cas.  7-231. 
1338. 

N.  *Y.    76-614;    79-409:    81-352; 

85-21:  101-228:  103-156:  lOO- 

454;     125-651:     127-^39:     133- 

254;     134-512:     140-243:     142- 

270;    147-269;    148-409:    l."SO- 

223:     164-229,     278:     155-3S<1- 

157-449;    158-9,   463:   160-47G. 


488;  &e2«444,  603;  163-505; 
164-248,  352,  868;  166-305; 
166-169,  399;  167-462;  169- 
199.    888.     440;     176-82;    173. 

428;    174-300;    177-363;    181- 

285;     188-40,     873;     184-301; 

186-261,  289;  187-104;  195- 

359;  209-249;  213-499;  216- 

272,  354. 
App.      Dlv.     34-270;      186-696; 

158-80;  166-658. 
N.  Y.  Ann.  Cas.  7-415;  8-249;  •- 

168. 
1889. 
N.  Y.   118-231;    181-697;   180- 

244. 
Hun.  66-57a 
1840. 
N.     Y.    79-578;    149-188;    188- 

230. 
Hun,  17-142;  19-17;  24-820;  25- 

303;  54-5;  81-168;  86-605;  98- 

61. 
App,  Dlv.  9-371;  16-472;  66-109: 
82-640:     101-818 ;      l09-637; 

152-93f. 
Misc.     16-40;     23-642;     43-27; 

74-474. 
N.     Y.     Supp.    52-156:    87-1078; 

91-945;  96-359;  157-299. 
Abb.  N.  C.  29-479, 
1341. 
Hun,  67-616. 
App.    Dlv.    162-119,    125. 
Misc.  16-40;  66-352;  58-lSO:  65- 

314;   74-474. 
N.    Y.     Supp.    30-853;    67-182; 

147-317;    157-299. 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
1842. 
N.   Y.   79-573:   102-383. 
Hun,  19-17,  74:  21-268;  77-396; 

88-258;  86-506. 
).     Div.     31-553;     101-318; 
09-637. 
Misc.    12-406;   31-463;   53-257; 

74-474. 
N.  Y.  Supp.  52-130;  64-448;  91- 

945;  96-350. 
Civ.  Proc.  19-1 
1343. 
App.  Dlv.  124-379. 
Misc.  6-51;  43-27:  58-180. 
N.  Y.  Supp.  108-811. 
1344. 
App.    Dlv.   42-137;   60-185;  67- 

553;     68-26:     108-284:     124- 

379;   131-569;  140-254:  166- 

891 
Bflsc'   16-363:     23-642:     42-185: 

45-574;   46-422;  47-520;  69- 

310 :  74-474. 
N.  Y.  Rnpp.  49-668;  52-166;  63- 

804;  7.^-907.  1119:  86-307;  91- 

3«:     92-311:     108-811:     116- 

172;    125-685;   167-29^. 
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t345. 

App.  IMt.  55-109:  140-254. 
Misc.  41-87  ;  46-420  ;  47-520. 
N.  Y.  Supp.  57-393;  157-173. 
1340. 

N.   Y.  49-1;  62-471;  54-25;  78- 

605;    84-55;     152-147;    218- 

499;   216-499. 
Hun,  16-141;  23-250;  37-275:  42- 

164;  61-224;  75-514. 
App.  D1<r.  24-23:  96-370;   122- 

668  ;  130-469 ;  135-585  ;  143- 

924. 
Mlsr.     10-180:    14-309;    42-185; 

43-611 ;  45-575  ;  46-412  ;  47- 

520. 
N.  Y.  Supp.  85-710:  85-387;  88- 

282;  8»-289;  01-36 ;  92-413; 

107-506;  128-631. 
Bt:    RepT.    80-554;    89-666:    42- 

8;  48-508. 
CIV.  Proe.  15-121. 
8abd.  1. 

N.  Y.  50-480:  76-25;  90-96;  96- 

567:  118-55;  120-643. 
Hun.    8-389:    16-418;    lO-O;   41- 

11;  47-152. 
Misc.  11-393. 
St.  Rep'r.  4-130. 

'"y.^Y?* 64-236;  70-632;  112-413; 

178-535. 
App.    DIv.   1-409. 
St.  Rep'r.  81-817. 
CiT.   Proc.  7-188;  12-324. 
Week.  Dl^.  20-503. 
Siibd.  6. 

App.    DIv.    135-587. 
1847 

N.  'y.    58-630:    76-514;    78-605; 

112-413;  123-120. 
Hnn.  80-637:  81-25,  289:  46-74; 

55-185:     56-215:     66-558:     74- 

523;  70-541. 

Div.    9-370:    86-354:    63- 

273;    66-52T:    93-104:    ltS-7; 

126-85 :     181-569  ;     185-585  ; 

148-63^. 
Misc.  42-185;  45-575:  46-412. 
N.  Y.  Snpp.  41-468:  73-3fW:  ^5- 

867:     88-502:    01-86;     92-413; 

103-336;  116-172. 
Bt.    Rep'r.    17-511;    80-554:    87- 

803;  60-288. 
Civ.  Proc.  4-210;  5-143;  10-121: 

15-198:  19-96. 
Abb.  N.  C.  81-140. 
N.  Y.  Ann.  CftB.  2-274. 
Week.  DIr.  lT«-389:  21-842. 
finltd.  1. 
N.   Y.  47-469:  82-572. 
Anp.    DlT.   66-330:  -fiS-SOC. 
I«b4.2. 
N.    Y.    eO-640:    114-500:    207- 

681. 


""fi, 


Hun.  18-119;  23-15;  35-437:  88- 

111, 
App.    DIv.    14-163;    24-465,    521; 

26-69. 
N.  Y.  Supp.  34-612. 
Clv.  Proc.  7-102. 
Week.  Dig.  20-503. 
N.  Y.  Ann.  Cas.  6-268. 
Saba.  3. 
Han.  6-201. 

App.  Div.  6-425;  126-85. 
Clv.  Proc.  7-192. 
Week.  Dig.  20-503. 
Snbd.  4. 
N.  Y.  61-558;  53-322;  56-72;  58- 

215;    70-101;    74-452;    79-175; 

85-546;   87-855. 
Hun.  15-483;  34-548;  41-584;  42- 

606;  88-328. 
App.  DIv.  6-425;  22-541;  55-240; 

66-530;  126-85. 
Misc.  16-151:  61-698. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  6. 

N.  Y.  53-508. 

App.  DIv.  126-85;  180-469;  185- 

N.  Y.'  Supp.  114-086. 
8«ibd.  6 

N.    Y.    27-688:    20-634;    40-342; 

50-499. 
1848. 
K    Y    87—409 
Hun.' 20-567;' 66-558;  76-74;  79- 

541.  ^ 

App.   Div.  57-101;  66-530;  129- 

268. 
Misc.  45-576  ;  46-412. 
N.    Y.   Supp.   7.3-370:    01-36;  92* 

418;   113-861;   167-209. 
1849. 

N.    Y.    76-214:   93-650:    121-156. 
Hun,  24-320:  31-531:  73-443:  76- 

514:  80-388:  84-161:  85-106. 
App.  DIv.  85-528;  04-116 ;  118- 

8;  122-.^68. 
Misc.  45-575:  46-412. 
N.  Y.   Supp.  64-820.  916;  91-36; 

02-413;  106-996. 
N.  Y.  Ann.  Caa.  1-27. 
1350. 

N.    Y.     121-57:    160-544:    198- 

195;   200-206 :   208-131. 
Ann.    DIv.    4-365;    24-55;    126- 

603;   148-807. 
Misc.   45-575. 
N.  Y.  Sunn.  49-123:  91-86;  111- 

231 ;  183-384. 
St.  Rep'r.  12-642:  16-248. 
N.  Y.  Super.  45-148. 
r.aw  Bull.  1-29. 
1351. 
N.    Y.    71-480:    76-250;    76-825; 

128-120:    150-535. 
Hnn.  16-586:  24-820:  29-670;  00- 

474:    80-267:    91-172. 
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App.  Div.  26-69;  28-482;  81-313; 

36-341;    88-039;    54-367;    68- 

482;     83-62;     87-232;     188- 

525;    113-191;    118-196;    121- 

263;     122-359;     132-67;     148- 

688;  158-206;  160-231. 
Misc.  6-577;  11-125:  ir-733:  28- 

512;  38-661;  47-473;  65-314; 

68-229. 
N.  Y.  Supp.  51-1068;  55-263;  62- 

123;    66-666;    68-349;    78-224; 

8J>-843  :      104-460  ;      185-587  ; 

188-214;  145-409. 
Civ.  Proc.  14-361;  15-22,  42,  821; 

18-203. 
Dem.  6-287. 
1352. 
N.  Y.  146-251;  168-585. 
Hun,  48-557;  78-365. 
Add.    Div.    22-100:    31-313;    87- 

232;   158-585;    161-502. 
N.     Y.     Supp.    47-770;    64-1044: 

88-843 
ClT.  Proc.  15-42;  18-203. 
1353. 

N.  Y.  85-858. 

Hun,  48-645;  61-4;  73-378. 

App.  DlT.  13-550;  138-148;  148- 

254;  144-593;  168-925. 
Misc.   7-348;   8-366:   31-107;   82- 

535;  41-87;  46-422;  60-415. 
N.  Y.  Supp.  64-1066:  67-328;  86- 

599;     82-311;     85-628;     113- 

581 ;  128-304;  128-1037;  157- 

299. 
Abb.   N.   C.  81-169. 
1854. 
N.  Y.  82-366. 

App.  Div.  26-69 ;  118-385. 
1855. 

N.  Y.  288-158. 

App.  Div.  7-486;  185-625;  118- 

834;  186-480;  148-254;  154- 

888. 
MIsr.'ll-382:  41-87. 
N.  Y.  Sopp.  188-914. 
1356. 
N.  Y.  68-219;  73-1;  77-601;  146- 

251;    283-245. 
Hun.  34-584:  41-9:  58-287:  68- 

496;   68-276:   74-191:   76-74. 
App.  DIr.  3-108:  4-544:  6-28;  8- 

32:  14-57:  15-294;  22-178.  287. 

208:  25-25:   32-8:55-249:58- 

187;   78-496;    106-342;    10»- 

fA-S:    111-201:    112-892;    131- 

778;   160-677. 
N.  Y.  Snnp.  41-202:  47-883:  52- 

618:   68-57:   78-801:   04-463: 

87-503;       116-353;       146-24; 

157-170. 
St.   Rep'r.   56-555. 
Civ.  Proc.  15-119. 
1357. 

JI.  Y.  187-272  ;  183-230. 
Hun    63-496;  66-305;  82-376. 


App.    DiT.    4-543:    14-57;  80-3^ 

53:  86-494:  88-284:182-101; 

186-342;  188-635;  121-577. 
N.  Y.  Supp.  36-547;  41-202:  51- 

897;    55-657;    68-801;    85-943; 

82-478;  84-463;  86-359;  106. 

275. 
Civ.  Proc.  16-119. 
1358. 
N.  Y.  28-509;  28-400. 
App.  DlT.  7-486.  533:  14-57;  85- 

292 
N.   Y."  Supp.  68-627;  83-306. 
Week.   Dig.   28-128.  249. 
1358. 
Hun,  68-490. 
App.  Div.  14-57:  26-69;  81-87S. 

App.  Div.  14-57. 
Week.  DIf .  28-212. 
1361. 
N.  Y.  128-08:  162-456;  164-4S3; 

165-305;  174-25. 

App.     Div.     14-57:   26-69;   111- 
291;  131-773;  168-388. 

N.  Y.  Supp.  87-503;  116-353. 
1362. 

N.  Y.  64-97. 

Misc.  41-556. 

T.  &  C.  8-608. 
1868. 

Hun.   78-584. 

N.   Y.   Supp.  28-610. 
1364. 

How.  65-896. 

N.  Y.  Supp.  184-500. 

Week.  Dig.  12-286. 

Law  Bull.  1*20. 
1365. 

N.   Y.  86-49;  118-868. 

Hun,  88-149. 

App.  Div.  48-103;  182-432;  186- 
842;  137-194;  143-148. 

Misc.  68-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.  Proc.  15-227. 
1366. 

N.    Y.    21-481:    48-401:   88-611: 
187-303;    213-313. 

N.  Y.   Supp.  44-55;  158-1037. 

Abb.  N.  C.  28-196. 
1367. 

N.  Y.  118-866. 
1.36a 

N.   Y.  86-517. 

Misc.  56-451;  61-388. 

N.    Y.    Supp.    158-1087. 
1368. 

N.   Y.   185-12;  118-866. 

Hnn,  78-139. 

Misc.    27-650;    58-24;   61-.388. 

App.  Div.  121-439. 

N.     Y.     Supp.      186-273;     111- 
1081;    158-10.37. 

Civ.  Proc.  16-227.  , 
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ISTO. 

N.   T.  98-4;  180-487. 

Hun,  3»-14;  79-1S8,  149.      ^^^ 

App.    DlT.   46-383;   87-36;    114- 

441, 
Misc.  26-759. 
iSt.  Rep*r.  84-827. 
Abb.  N.  C.  »K-lfi9. 
Daly.  10-492. 
Sal»d.  2. 
Hun,  82-19. 
N.    Y.   Snpp.  18-804. 
CiT.   Proc.  4-397:  T-404. 

Week.    D\K.   20-374. 
1371. 

N.   Y.  31-358. 

App.  DIv.  31-308. 

Misc.  16-518 :  68-811. 

V,   Y.  Supp.  52-837. 
1372. 

Hun.   36-233:  88-149;  45-138. 

Misc.   41-555.„,  ^^, 

N.   Y.   Supp.  85-116. 
1373. 

H4tn,  56-39. 

App.    DIv.  95-198. 

n:  ^.  Bnpp.  88-508. 
1375. 

N.  Y.  66-247. 

Hun,  88-142.  _    ^^„ 

App.  DIv.  69-858;  71-697;  128- 

Misc.  56-451;  59-448. 
N.  Y.  Snpp.  111-19;  112^900. 
k376. 
N.  Y.  98-1. 

App.    Div.    128-453 :    161-522. 
Misc.    66-450;    69-25,    448;    61- 

388 
N.    Y.'   Snpp.    107-274;   111-19; 

112-900. 
Abb.  N.  C.  15-481. 
1377. 

•     S.   Y.   121-680. 
Hnn,  38-143;  56-42. 
App.    DIv.    17-184:    60-422;    69- 
3.58;    70-416:    125-418;    128- 
468 :  144-747 :  155-251. 
Misc.  35-327;  59-25,  234.  448. 
N.  Y.  Snpp.  52-985;  61-967;  74- 
667:     75-236:     94-764:     llO- 
689 ;       111-1081 ;       112-700  ; 
136-177. 
St.  Rpp>.  44-107. 
CIv.  Proc.  19-1. 
Abb.   N.  C.  20-14. 
N.  Y.  Ann.  Cas.  6-75. 
Svbd.  1. 
Hon.    11-380;    24-161;    57-41; 

80-118. 
App.  DIv.  81-294. 
Misc.  29-518. 
9ii1»d.  2. 
N.  Y.  2^888. 
Hnn.  56-484. 
-    Misc.  7-218. 
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N.  Y.  Snpp.  6-616. 

Abb.  N.  C.  20-14:  26-68. 


1378. 
N.  Y.  121-826. 
Hun,  70-481. 
App/    Div.     70-418;     144-747; 

Misc.  59^287. 
M.  Y.  Supp.  110-589. 
Abb.  N.  C.  20-14. 
1379. 
N.  Y.  180-813;  148-842. 
Hun,  24-238;  81-285. 
App.  Div.  52-116. 
Misc.  8-420;  59-26. 
N.   Y.  Supp.  64-1044. 
i380. 

N.  Y.  130-318. 

Hnn,  28-452;  41-196;  79-228;  81- 

235. 
App.    DIv.    14-317;    35-596;    52- 

115;  101-859;  115-882. 
Misc.  6-398;  7-566;  81-641;  42- 

633;  69-26. 
N.     Y.     Supp.    80-709;   64-1044; 

101-62. 
St.  Rep'r.  36-586:  61-280. 
CIv.  Proc.  19-363. 
N.  Y.  Ann.  Cas.  4-132. 
1881. 
N.  Y.  180-817. 
Hun,  29-12;  88-188. 
App.  DIv.  52-115. 
Misc.  69-28. 
St.  Rep'r.  44-107. 
Redf.   4-874. 
Sobd.  1. 

N.  Y.  181-80. 
Hun,  30-571;  41-196. 
St.  Rep'r.  36-588. 
Siibd.2. 
Hun,  28-458. 
CIv.  Proc  8-464. 
1382. 

N.  Y.  56-247. 
1883. 

Misc.  27-200. 
1386. 
N.  Y.  18-189:  - 
T.  ft  C.  8-210. 
1887. 

Cow.  8-89. 
1389. 

App.  BiV.  188-884. 
1390. 

A??:^Dlf-   24-807;     106-828; 

108-820;  131-397;  188-834. 
Misc.   15-530:   34-195;  42-394; 

54-42:  66-537. 
N     Y.    Supp.    14-140;    104-492: 

115-829:  121-1122. 
St.   Rep'r.   86-304;  89-195. 
Civ.  Proc.  20-402. 
How.    14-438. 
Dem.  5-141.     dbyGoOgle 


NOTES. 


Sabd.  4. 

Hun.  36-17;  61-6. 
St.   Rep'r.   13-463. 
Siibd.  6. 

Hun,  76-412. 

M!8C.  8-121. 
1301. 

N.  Y.  130-313;  106-160;  201- 
361,    419. 

Hun,  20-119;  36-12;  46-48.  817; 
76-412. 

App.  Dlv.  24-607;  41-453;  60- 
438:  07-338;  08-66;  00-568; 
lOl-lO;  103-421,  540;  108- 
22:  lOS-319;  113-427;  116- 
722;  i:W-(i9,  546;  131-640; 
i:W-170;  i;t3-.S4;  134-563: 
135-12;  138-834;  140-361, 
480,  519;  144-228;  157-684, 
683  ;  168-695  ;  150-428,  739, 
750;  161-919;  165-78,  80; 
167-260;    168-102. 

Misc.  15-531;  31-495:  30-408; 
42-394  ;  43-603  ;  44-408  ;  46- 
278;  54-42;  55-311;  60-56C: 
64-146,  614;  66-537;  67- 
164;  70-3G:  71-27.  530;  72- 
482;  73-110;  78-92;  85-51, 
55,   148;   88-143. 

N.  Y.  Supp.  58-880:  74-984;  80- 
1019  ;  01-737  ;  03-56 ;  03-149 : 
05-474,  700;  00-260;  104-492 
112-467;  115-885;  116-61: 
110-61S,  761;  121-701,  1122; 
125-320,  508;  127-184;  128- 
642;  131-341;  132-511:  1.15- 
208;  138-871,  872:  142-781; 
143-780,  1025  ;  144-961  ;  145- 
1072;  150-«73.  081;  16^-775; 
152-655:  156-789, 

St.  Rep'r.  6-251. 

How.  67-199. 

T.  &  C.  31596. 

N.  Y.  Ann.  Catf.  16^896. 
1302. 

App.  Dly.   188-884. 

Misc.   16-552. 

N.  Y.  Supp.  104-492. 
1303. 

N.   Y.   110-4H{0. 

""JJ.    »2-l9;     86-688;     7T-28 : 

App.  Dlv.  13-473:  20*244;  22- 
451:32-25;  36-208:  41-370;  47, 
115;  106-47;  106-323;  107- 
164. 

Mlac.  6-185:  10-196.  881:  15-182: 
JS^l*    *T-«04:    31-495.    641- 

^.^^I^*    61-482;    66-627. 

^vTa  *^)JI?T>.  31-.«?10:  53-709:  58- 
558  ;  65-557.  646  :  71-474 ;  04- 
194.  667;  101-688;  124-166; 
151-42. 

CIv.    Proc.   14-872. 

N.  Y.  Ann.  Cna.  4-124,  n. 

Connoly,  1-188. 
1804. 

N.  Y.  48-188. 


Hun,  86-588. 
1306. 

App.  DiT.  106-323. 

Misc.   16-526. 
1306. 

App.  DiT.  106*823. 
1307. 

App.  DlT.  25-808;  106-82a 
1308. 

App.  Dly.  106-328. 

Barb.  26-874. 
1300. 

App.  DiT.  106-323. 
1400. 

App.  DiT.  106-325. 
I401. 

Hun,  56-266. 
1404. 


App.  Dlv.  107-154. 
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sc.    26-496;    36-174;    42-31$; 
66-627. 

N.  Y.   Supp.  28-258  :  46-637 ;  84. 
1018. 
1404a.. 
App.'s>lv.   138-834. 

N.   Y.  64-97;  77-466.  625;  186- 
378;   166-128. 

Hun,   7-405;   17-30.   625;  18-161: 
10-534;  01-70. 

App.    Div.    7-4(62;    12-493;   15- 
841;   167-576. 

Misc.  15-531;  60-338. 

N.     Y.     Supp.     86-175;    46-990; 
112-312 ;     162-679. 

N.  Y.  Ann.  Cas.  4-848;  6-125;  9- 
461. 
1406. 

N.    Y.    2-451;    40-589;    124-613: 
148^177 

Hun,  2-608;  70-148. 

App.    Div.    1-500;   18-436;   146- 
214. 

N.    Y.    Supp.    20*757:    _ 

N.  Y.  Ann.  Cas.  2-850. 
1407. 

N.   Y.   124-618;  148-177. 

Lans.  7-161. 

N.  Y.  Ann.  Cas.  2-860. 
1408. 

App.  Dlv.  60*60. 

Misc.  62-67. 

N.  Y.  Supp.  74-585. 
1400. 

Hun,  40*828. 

Rarb.  42-4ia 

Dem.  6-619. 
1410. 

N.   Y.   166-12«. 

App.    Div.    130-326. 

N.  Y.  Ann.  Cas.  0-461. 
1411. 

N.    Y.    166-128. 

App.  Dlv.  10-251:  20-567. 

N.  Y.  Snpp.  47-810. 

N.  Y.  Ann.  Cas.  4-244;  0-461. 


NOTES. 


1413. 

S.    Y.  11-508;  5a.i86. 

Add.  Div.  157-485. 

N.  Y.  Aun.  Cae.  4-848. 
1413. 

N.   Y.  49-580,  505:  52-14e. 

A  pp.   Dlv.  l©-844. 
1414. 

App.  Dlv.  10-844. 

N.   Y.  Super.  47-275. 
1418. 

Hun.   31-404.  ^   ^ 

App.  Dlv.  19-150;  150-240,  244. 

Mile.   24-300;  81I712;  62-307. 

N.    Y.   Supp.  46-4;  52-1078;  65- 
814;   lflU774;  184-010. 


N.   Y.  Ann.  Cas. 
141f>. 

Hud,  51-220. 

App.  Dlv.  10-150;  lBO*24q,  244. 

MlSc.     1H.37;     24-300;    81-712; 

62-308. 
N.    Y.   Supp.  46-4;  52-1078:  65- 

314 ;  184-010.   ^  ^^ 
N.  Y.  Ann.  Cas.  4««t8.  n. 
1420. 
App.    Dlv.  10-150. 
BIlsc.  30-ee4. 
N.  Y.  Supp.  46-4. 
1421. 
N.    Y.    47-242;    01-877:    96-175; 

98-10:    129-851:    160-504. 
Hun,    47-628;    86-121. 
App.    DIr.   13-182:  21-610;   26- 

613;    30-607:    44-206.        ^^ 
M18C.     7-4C :     11-447  ;  ^  t«-^0 ; 

18-37;    1^220;    28-600;    53- 

278 
N.     Y.     Supp.    32-222;     47-756: 

50-125;      51-1122;      60-756; 

1O8-102. 
N.  Y.  Super.  54-5S5. 

S.^^V.^Si'^Cas.  1.221:2-101; 
4-62.  n. 
1422. 

N.   Y.  91-377;  129-351. 

Hnn.   fJ6-121. 

App.   Dlv.  44-206. 

Ml«c.   5.3-278.  .^«  ,^„ 

N.   Y.  Supp.  60-756;  IO3-102. 

N.  Y.  Ann.  Cas.  2-101. 
1423. 

N.   Y.  120-851. 

App.  Dlv.  21-621;   44-249. 

MSc.   68-278;   77-211. 

N.    Y.    Supp.    47-754;    108-102; 
187-586. 
1424. 

Hun,  86-121. 

MlM.   16-672:  53-278. 

N.  Y.  Supp.  103-102. 

N.  Y.  Ann.  Cas.  2-08. 
1428. 

Misc.   58-278. 

V.  T.  Bupp.  16^101 
1^6. 

Hnn«  86-120. 


N.   Y.   Supp.  88-188. 
N.  Y.  Ann.  Cas.  2-00. 
1427. 
Hun,   47-628. 
N.  Y.  Ann.  Cas.  4-64. 
1428. 

N.  Y.  52-185. 
Hun.   10-318. 
Abb.    (N.   S.)    14-16. 
T.   &  C.  4-681. 
1420. 
N.  Y.   Super.  80-523. 
Barb.  62-430. 
T.   &  C.   3-210. 
Lans.  7-303. 
1430. 
App.    Dlv.   83-407. 
Misc.  63-.550.  ^^^    ,^^ 

N.    Y.    Supp.   82-108;    136-207; 

154-21. 
Wend.   20-416. 
Hill.  7-150. 
1431. 

N.  Y.  15-575. 
How.  20-418. 
1432. 

N.  Y.  54-500. 
App.  Dlv.  137-642. 
1433. 

Hun,  78-70. 
1434.   . 

Hun,  70-142. 
App.   Dlv.   14-32. 
Misc.    18-405:    32-540. 
N.   Y.    Supp.   67-461. 
N.  Y.  Ann.  Cas.  4-06;  8-361. 
Subd.   2. 

N.   Y.   45-368. 
App.   Dlv.   14-26. 
143K. 
Hun.  66-448. 
Abo.   N.   C.  20-410. 
Week.  DlK.  2-370. 
1436. 

N.   Y.  43-368. 
Hun,  46-432. 
1437. 

N.  Y.  17-276:  73-430. 
Hun,   18-6,   355:  02-157. 
App.    Dlv.   41-626. 
N.  Y.   Supp.   36-376. 
Wend.  6-522. 
Week.  Dig.  0-277. 
T.  &  C.  4-681. 
1438. 

Hun.   70-142. 
1430. 
Hun.  20-564. 
Week.  Dig.   10-128. 
1440.  ^    ^ 

N.    Y.    80-634;    128-100;    149- 

387. 
Hun.  78-114. 

App.   Dlv.   19-,^7:   88-200. 
N.   Y.    Supp.   185*215. 
1441. 

N.  Y.   102-130. 

App.   Dlv.   33-200.^  T 

Misc.  46-286.    dbyLiOOgle 
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NOTES. 


N.  Y.   Supp.  92-518. 
Snbd.  2. 

Hun,  31-525. 
1446. 

N.   Y.  34-236;  56-507;  60-619: 
62-406;    127-315. 

T.  &  C.   5-140. 
144T. 

N.   Y.   66-507. 

Wend.  22-116. 
1448. 

N.   Y.   Super.  83-530. 

Barb.   44-251. 

Wend.   16-248. 
1448. 

App.  Dlv.   19-387. 

Barb.   66-619. 
1460. 

N.  Y..  2-484 ;  19-360 ;  84-236. 

Hun,  2-542;  32-624. 

App.    DIv.   19-387. 
1461. 

N.   Y.  84-239. 

mil,  2-51. 
1464. 

N.  Y.   120-217. 
1465. 

N    Y.  34-235 ;  62-406. 

Hiin,  48-1. 

T.  &  C.  6-140. 
1466. 

Cow,  7-658. 
1467. 

N.  Y.  2-484. 

Hun.  79-148. 
1468. 

N.   Y.  34-239. 
1460. 

N.  Y.  84-289. 
1461. 

N.  Y.  4-558. 
1462. 

N.  Y.  66-607. 
1468. 

N.  Y.  122-822. 
1404. 

«  1-  Y.^88-600. 
Sahd.  3. 

Miin.  32-627. 
1466. 
Sabd.  3. 

Hun,  87-202. 
1468. 

N.  Y.  46-868. 
1469. 

N.  Y.  66-507. 
1470. 

N.   Y.  66-507. 
1471. 

Hun,  49-157. 

App.    OIv.   89-607. 

N.  Y.  Supp.  86-609. 

Civ.  Proc.  14-892. 
1472. 

N.  Y.  2-490. 

Misc.  88-662. 


N.  Y.  Supp.  78-256. 
Barb.  42-418. 
1478. 
App.  Dlv.  89-607. 
Misc.  36-538;  38-652. 

1474. 

.a..^'  ^-*W!  «-3e8. 

1476. 

N.  Y.  66-507. 

14^^-    ^*^-   «»-^- 

14?-9.^-  8UPP.  82-196. 

N.  Y.  8-188. 
1481. 

Johns.  Oh.  5-285. 
1488. 

Johns.  Ch.  6-23S. 
1487 
N.  'y.    40-124;    46-349;   51.5M* 

63-81;  81-43:  90-379;  94-478: 

159-50. 
Hun.  37-507;  61-594;  67-582. 
App.   piv.  1-155;  68-14;  88.^42: 

86-194 ;       96-410 ;       ioS-TSS 

127-40 :  169-482. 
Misc.  46-849. 
**•-!.•  ..Supp.   36-978:  63-58:  84- 

1043:     74-194;    81-606;    63- 

185;  96-191;  101-627^^ 
St.  Bep'r.  28-412. 
ClT.    Proc.    4-344;    5-13;   8-183: 

14-350;   16-417. 
Abb.  N.  C.  22-79. 
N.  Y.  Super.  49-277. 
N.  Y.  Anm  Cas.  4-313;  6-65,  23L 
Snbd.  1. 
N.  Y.  88-206;  169-57. 
Hun,  20-19;  21-239;  S7-5U;  SS- 

128. 
App.  Dlv.  31-292;  101-6IML 
Misc.  23-723. 
N.  Y.  Supp.  62-966. 
St.  Rep'r.  17-974. 
Civ.  Proc.  7-892;  8-199. 
Abb.  N.  C.  22-74. 
N.  Y.  Super.  49-3;  62-2S6. 
Sabd.  2. 
N.  Y.  30-581;  53-200;  77-96;  80- 

202;  90-37d. 
Hun.  14-168. 
App.  Div.  101-598. 
Misc.  81-661. 
Civ.  Proc.  8-196;  14-358. 
N.  Y.  Super.  62-557. 
1488. 


App.  Div.  68-14 
N:  Y.    Sup      -^ 
109-675: 


Y.    Supp.    74-194;   84-1009; 
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Barb.  42-435. 

1489 

N.  Y.  142-182:  216-303. 
Hun,  36-283;  88-149;  46-133;.81. 

^^'    Dgtized  by  Google 


NOTES. 


App.  DlT.  81-294:  68-14. 

Misc.  40-288:  41-667. 

N.  Y.  Supp.  S3-638;  74-194; 

943:  SS-115. 
N.   Y.  Ann.  Cas.  6-65. 
1401. 

App.  DlT.  42-315. 

i4oa. 

Hon,  70-465. 


81- 


Hun,  aO-44. 

App.  Div.  42-315;  168-134. 

MlHC.  26-201. 

N.    Y.   Supp.   65-49;   163-532. 

How.  66-308. 
141iS. 

N.   Y.  101-13:  120-183. 

App.   DlT.   168-134. 

N.   Y.   Supp.   163-532. 
1406. 

N.  Y.  101-13;  120-183:  160-100; 
178-415  ;  186-490  ;  101-325. 

Him.  46-6r-. 

App.  DlT.  1-139:  88-173;  46-592; 
68-186;  70-249;  100-220. 

Misc.  40-471/  548;  48-307. 

N.  Y.  Supp.  66-705;  62-39. 
1407. 

N.  Y.  120-183;  178-415;  lOl- 
326. 

Hun,  76-603. 

App.  DlT.  1-139;  46-692;  68-186; 
70-249. 

Misc.  39-219;  40-471;  43-806. 

N.  Y.  Supp.  62-89. 
1408* 

Clr.  Proc.  6-336. 
1490. 

N.   T.    207-671.   573. 

App.  DlT.  67-504;  81-211;  07- 
16;  130-528. 

Misc.  88-36:  64-415. 

X.  Y.  Supp.  78-1006:  76-881;  80- 
720;   89-624;    184-455. 

Week.   Dig.   10-564. 
S«bd.a. 

App.  Dlv.  61-552;  67-600. 

Misc.  20-97. 
l.'iOO. 

N.  y.  167-184 ;  101-324. 

Hun.  70-311;  81-815. 

App.    DlT.  6-120;  0-26;  88-167. 

jSrisc.  68-399. 

N.  Y.  Supp.  66-704  ;  100-447. 
ISOl. 

N.  Y.  120-628;  160-484. 

Hnn,  26-601. 

App.  DIT.  23-10;  48-355:  66- 
167;  126-344;  187-835;  140- 
465;    141-860;    168-372. 

MTsc.    11-579;    71-220. 

N..  Y.  Supp.  32-806;  60-181; 
06-801 ;  100-547  ;  126-781 ; 
180-638. 

N.  Y.  Super.  64-18. 
1602.  _ 

N.  Y.  68-461;  110-587;  142-182: 
147-256;  162-178. 


Hun,  18-850;  81-240. 

App.  DiV.  16-079;  166-473;  160- 

417. 
Misc.  12-385;  68-399. 
K     Y.    Supp.    83-638;    44-541; 

100-447;    161-1015;    166-178. 
1603. 
N.     Y.     106-50;     110-537;    120- 

188;  142-182;  162-182. 


App.  DiT.  82-142. 
nT  Y.  Supp. 
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100-44T 
1604. 

N.  Y.  66-411;  118-476;  160-390. 
App.    LUt.    20-227;    27-417;    62- 

N.  Y.'  Supp.  60-825. 
1606. 

N.  Y.  118-476. 

Hun,  43-371. 

App.  Div.  20-228;  08-565;   136- 

Mlsc.  *  47-239  ;    67-421. 
1607. 

N.  Y.  106-185;  110-547. 

Hun,  66-39. 

App.  Div.  20-229. 
1608. 

App.  DlT.  4-818. 
1600. 

N.  Y.  64-27. 
1611. 

App.  DlT.  27-417. 
1612. 

Misc.  11-650;  27-240. 
1613. 

Misc.    11-650;   27-240. 
1614. 

MiBC.  11-650. 

N.  Y.  Supp.  32-796. 
1616. 

N.  Y.  111-266. 

Hun,   79-511. 

App.    D\^.   86-260. 

N.  Y.  Supp.  66-249. 
1616. 

Misc.    12-385. 
1610. 

N,  Y.   216-373. 

Hun,  82-394. 

App.     Dlv.     134-846;     140-918; 
Y66-447. 

N.    Y.    Supp.    110-175:    131-37; 
167-730. 
1620. 

Hun,  82-894. 
1522. 

App.    DiT.    84-878;    137-400. 

N^  Y.    Supp.    121-718. 
1623. 

Aop.    DlT.    137-400. 

N^  Y.   Supp.   121-7ia 
1624. 

N.  Y.  126-886. 

Hnn,  66-572. 

Ann.  DlT.  12-114;  61-173;, 
573:    l«T-468.,,y Google 


( 


NOTES. 


B418C.  16-479 :  2T-6 ;  79-62. 
N.  Y.   Supp.  70-447;  121-884. 

N.    Y.     14-88;    79-260;     90-238 

130-336;      139-538;      148-294; 

180-400 
Hua,   41-405;   76-159;   80-307; 

JS7-870;    00-180. 
App.     DIv.     7-402;    24-345;    31- 

217;    55-166;    93-236;    lOO- 

219;    117-485;    126-573;    128- 

687;   13:1-45. 
Misc.    16-479;    40-471;    44-27; 

79-64. 
N.   Y.   Supp.  48-673 ;  62-536;  64- 

287;    ««-»22;    87-742;    89-704; 

102-792;   140-500. 
Civ.   Proc.  19-46. 
Abb.   N.  C.  29-300.  318. 
N.  Y.  Ann.  Cas.  6-389. 
1526. 
N.   Y.  90*238. 
Hun,   34-560. 
App.     Dlv.     107-614;     126-573; 

137-468. 
1527. 

N.    Y.    Supp.    121-939. 
1529. 

N.  Y.  Supp.  94-690.  * 
Misc.   79-64. 
1631. 

N.   Y.    101-113;    178-415;   191- 

326;    199-412. 
Hull,   51-110:   76-603. 
App.     DIv.    46-592;    68-186;    79- 

250;    116-96;    126-664;    162- 

906. 
MIsp.  40-471:  6r»-.30r>. 
N.  Y.  Supp.  62-39;  79-9.87;  lOO- 

641;   111-231;   119-847;  137- 

402. 
1632. 
N.  Y.  117-520;  129-17;  137-119 

148-152;     186-490;    199-412; 

212-488. 
Hun.     22-490;     42-638;     63-324; 

72-1S3,  291;  74-416. 
App.    Dlv.     7-276:     18-173,    312. 

21-141;    29-519;    3<»-207:     89- 

105.  306;  48-372;  58-445;  61-1: 

77-270:      116-898;       121-270; 

125-130;      139-658;      164-49; 

168-154. 
MI.sc.      10-25:      16-150;     20-240; 

27-296:  41-207;  42-256:  46- 

288;   64-458;   63-655;  64-589; 

69-268;   71-274;   73-130,  460. 
N.  Y.  Supp.  47-450;  66-963;  68- 

438:    63-260;    09-223;    70-163: 

117-276;     124-380;     126-729; 

127-167;    180-879;    142-895; 

153-849. 
Civ.    Proc.  16-436. 
Abb.  N.  C.  81-471. 
N.   Y.  Super.  69-27. 
1538. 
Hun,   49-502;   79-292L 


App.    0iT.    8-378;    21-141;    »- 
519;     36-207;     68-446;     IXS- 
834;    138-36$. 
Misc.     20-246;    28-548;    41-207; 

42-256.  . 
N.  Y.  Supp.  47-450;  62-260;  66- 

890;   112-1106. 
Civ.  Proc.    15-436. 
Abb.  N.   C.  81-471. 
1684. 
App.  DiT.  68-445. 
Misc.  4a-ia 
N.   Y.   Snpp.  69-228; 
1536. 
N.   Y.   133-61. 
Hun,  84-183. 
St.   Rep'r.   11-274. 
1637. 
N.    y.    187-119;    148-149; 

237. 
Hun,     22-490:     23-431:    43-270, 
420:    61-209;    82-235;    88-»l: 


85-9961 


149- 


App.    Dlv.    29-517;    89-106;  40- 
257;    115-575;    122-4.15: 


132- 


178;    139-659;   163-26a 
Misc.  39-364  ;  63^114. 
N.  Y.  Siipfi.  31-230:  84-813:  Rl- 

134;     62-260;     69-204;    1<H>- 

578;   124-380. 
N.  X.  Ann.  Cas.  2-118.  420. 
1638. 

N.   Y.   178-96;  914-351. 
Hun,   38-366:  43-249;  88-394. 
App.    Dlv.     2-560;    4-284;    e-TO: 

18-312;    21-141;    29-169;    48- 

373;    62-457;    89-170:   95-M: 

128-58  ;     13O-180 ;     144-243 ; 

151-112;    166-328:  533.  667; 

166-2.'>. 
Misc.    30-18:    8,3-161.    438:  34- 

660;   43-289;  47-474;  68-411. 
N.  Y.  Snpp.  47-460:  65-197:  70- 

725;     89-392:     95-966:     112- 

441;    119-749:    124-.')64;   !»- 

43:    181-795;   189-676;  141- 

356;    151-65. 
N.  Y.  Super.  69-27, 
N.  y.  Ann.  Cas.  2-lia 
1539. 
N.   Y.    209-485;   210-460. 

Huo,  ssi-dee;  43-249;  82-237. 

App.  Div.  21-629:  48-373;  130- 

180;  156-828.  667,  671. 
^flsc.  28-306. 

N.    Y.    6api».    47-303;    63-269; 
142-122. 
1640. 

.N.  Y.  173-05. 
Hud.  43-249. 
App.    Div.    40^^;    89-170;  101- 

860;   156-328. 
Misc.   16-140;  48-633. 
N.   Y.  Supp.  86-796. 
1641. 

Misc.  s-eo^^^^i^ 
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N.  Y.  126-370;  1T3-06. 
App.  DlT.  39-421;  88-170; 

^8;   141-526:   154-945. 
N.  Y.  Supp.  85-766;  liB4-380. 
Miac.  47-21. 
1.S43. 

N.     Y.    137-119;    171-176;    178- 

86. 
Hun,     60-292;     77-428;     82-238; 

8GU>392 
App.    Div.    83-443;    89-106;    40- 

257;  61-1:  00-308:  71-204;  73- 

109;       76-26;       «9-16y,       1/1; 

109-248;  168-558. 
Misc.     8-474;    88-662;    43-522; 

93-202. 
N.   Y.   Supp.  34-813:  01-f)94;  70- 

163;      75-706;     78-255;     85- 

766;    138-910;    157-19. 
N.   Y.   Aon.  Cas.  2^118. 
1544. 

N.  'y.    120-5eu;    137-128;    143- 

349;  149-237;  173-95;  181-119. 
Hun,    52-532:    88-392;    89-367. 
App.     DIv.    7-274;     61-588;    62- 

260;     89-171:     98-268;     108- 

306;   166-863. 
Misc.  80-821;  31-7;  69-214  ;  92- 


Supp.  63-457;  64-651;  65- 

:     70-1122;     90-516:     119- 

126-717;   128-842;   156- 


,  142-453;  181-119. 
DIv.  71-204;  98-268. 
,  Supp.  75-70C;  90-516. 


N.   Y 
201 
643 
171. 
1545. 
N.  Y. 

1546. 

N.    Y.    109-495;    117-520;    142- 

453. 
App.  DIv.  18-173;  40-96:  71-204; 
101-195;    133-516;    156-667; 
168-154. 
Misc.  71-286 ;  73-452. 
N.    Y.  Supp.  45-768;  57-563;  75- 
706;    91-912;    117-673;    180- 
115;  142-122;  153-849. 
1547. 

App.    Div.    189-658. 
1554. 

App.  Div.  18-174. 
1556. 

St.    Rep*r.   28-574. 
1557. 

N.  Y.  73-355;  101-172;  102-167: 

107-545;  117-521. 
Hub,     43-252;     46-212;    49-502; 

88-893. 
App.  Div.  34-70;  111-617;  129- 

452. 
Misc.  73-452. 

N.  Y.  Supp.  53-1068;  98-76. 
Civ.  Proc.  16-447. 
N.  Y.   Super.  54-247. 
N.  Y.  Ann.  Cas.  2-128. 


SvImL  1. 

N.   Y.  137-126. 

App.  Div.  39-423. 

St.  Eep'r.  50-172. 
Snbd.  2. 

N.  Y.  109-496. 

St.   Rep'r.   14-64;  16-667.  . 
Sobd.  8. 

App.  Dlv.  111-617. 
1558. 

App.  Dlv.  78-18. 
1569. 

App.  Dlv.  29-170. 

Misc.  87-382. 

St.   UepT.  3-163. 
1660. 

App.  Div.  36-388;  156-668. 

N.  Y.   Supp.  55-870;   142-122. 
1501. 

App.  Dlv.  45-496;  78-605;  156- 


( 


70-924 ; 


57-568; 


Mise.   23-558;   74-88;   80-C62. 

N.     Y.     Supp.     61-600;     80-126; 
133-733;    142-122;    149-568. 
1502. 

N.   Y.  55-442. 

App.  Div.  45-496;  62-87;  78-605. 

Misc.   86-002. 

N.     Y.     Supp.    61-600; 
80-12G;    140-568. 
1663. 

App.  Div.  34-70;  40-97. 

Mis.    98-662. 

N.     Y.     Supp.     63-1067; 
61-600;   149-568. 
1564. 

N.  Y.  184-375. 

App.    Div.    40-97;   45-497. 

Misc.   86-662. 

N.   Y.   Supp.   57-563;  61-600. 
1665. 

App.    Div.  40-97;  45-497. 

Misc.    86-662. 

N.    Y.     Supp.    57-563;    61-600; 
149-568.     ^ 
1566. 

App.   Div.   40-97. 

Misc.    86-662. 

N.   Y.  Supp.  67-563;  149-568. 
1568. 

Misc.   88-121. 
1569. 

App.  Dlv.  8-320;  166-148. 

Misc.  43-317;    71-285. 

N.   Y.    Supp,    151-1036. 
1670. 

N.    Y.    Supp.    119-749;    136-278. 

App.   Dlv.    135-706. 

Misc.  73-452. 
1572. 

App.   Div.  19-223;  24-823. 

N.  Y.  Supp.  45-877. 
1676. 

App.  Div.  25-146. 
1577. 

N.    Y.    101-172;    102^166;    142* 
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Han.  46-212;  49-602;  02-29; 
TO-140;   88-393. 

App.  Div.  17-322:  25-146:  39- 
£»;  40-98;  45-157;  T8-605; 
111-617;  128-452;  133-516. 

N.  Y.  Supp.  80-120;  08-76;  117- 
573. 

Civ.  Proc.   15-436. 

N.  Y.  Ann.  CaB.  7-76,  80. 
1678. 

App.  DIv.  78-605. 

N.  Y.  Supp.  80-126.    ' 
1579. 

N.  Y.  100-339. 

Hun.  4^i-22:  02-29;  94-590. 

App.   Dlv.  46-157. 

N.  y.  Supp.  00-1089. 
1580. 

N.  Y.  142-545. 

Hun,   43-22:   62-29;  64-690. 

Misc.  27-447. 
1581. 

MlBC.  7-398. 

Civ.   Proc.  23-378. 
1682. 

N.  Y.  124-500;  173-826. 

Hun.  68-407:  66-176. 

App.  Dlv.  19-222:  106-208. 

St.  Rep'r.   36-468:  45-877. 
1583. 

N.  Y.  Supp.  131-316. 

App.  Dlv.  146-451. 
1687. 

App.  Dlv.  18-173. 
1680. 

Hun.  60-199. 

App.  Div.  54-608;  71-204;  140- 
434 ;  156-214. 

Misc.   13-529;  27-610. 

N.  y.  Supp.  66-1000;  111-231. 
1500. 

App.  Dlv.  70-185. 
1694. 

N.   Y.   190-339;  212-488. 

App.  Dlv.  117-409. 
1695. 

N.   Y.  Super.   59-37. 
1696. 

N.    Y.    178-223;   200-83. 

Hun,  31-634. 

App.  Dlv.  90-45;  118-21;  166- 
148. 

N.  Y.  Supp.  86-592. 

Week.   Dig.   18-389. 
1697. 

N.  Y.  71-474;  178-228. 

Hun,  S6-55.*?. 

App.   Dlv.   nO-46. 
#    MlBC.  61-467. 

N.   Y.   Supp.   83-102: 
1609. 

N.  Y.   7-201. 
1600. 

N.   Y.  67-400. 

Hun,  64-849. 


App.    Dlv.  55-306,  312;  80-2IS; 
129-558;  163-358. 

N.   Y.   Supp.  80-241;  118-106J; 
148-659. 

N.  Y.  Ann.  Cas.  8-887. 
1601. 

N.  Y.  Supp.  113-1062. 
1608. 

App.  Dlv.  55^813. 
1606. 

App.  DiT.  161-616. 

Hun,   11-616. 
1607. 

N.  Y.  7-201. 

App.  Dlv.  128-189. 

NT  Y.  Supp.  112-678. 
1609. 

'Hun.  41-486. 

App.  Dlv.  129-558. 
1613. 

N.    Y.    50-647;    199-48. 

App.    Dlv.   42-406;  78-18. 

St.   Rep'r.   6-531- 
1614. 

N.    Y.   199-48. 

App.  Div.  45-66L 
1617. 

N.  Y.  138-425. 

Hun.  14-572. 

nDiv.  64-500:  166-149. 
.  Supp.  72-32J. 
1618. 

App.  Div.  64-509 :  166-149. 

N.  Y.  Supp.  72-828. 
1619. 

N.  Y.  188-472. 

Hun,  42-192. 

App.    Div.    166-149. 

MlBC.  32-288. 
1628. 

Hun,  84-369. 
1624. 

Avi^.  Dlv.  18-813 ;  144-688. 
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Y.   Supp.   129-686. 
1625. 
App.  Div.  144-683. 
mT  Y.   Sapp.   111-525;   128-686. 
1626. 
N.  Y.  184-128;  160-184. 
Hun.  61-442.  497. 
App.    Dlv.    49-160;    54-138.  67- 

186 ;  1O7-110. 
MlBC.  31-521. 

N.  Y.  Supp.  66-414;  68-I88L 
Civ.  Proc.  14-88. 
1627. 

N.   Y.   53-280:   108-^ 
Hun.  56-176;  61-497. 
App.     Dlv.     107-109;    111-477: 
117-409;    185-416;    144-402; 
150-128. 
Misc.    33-364;    41-317;   60-411: 

62—82 
N.     Y.     Supp.    68-CT7;    94-1080; 
97-913:      114-918:     119-tU: 
129-291. 
St.  Rep'r.  82-822. 


NOTES. 


ClT.  Proc  11-438. 
Svbd.  1. 

N.    Y.   77-512;  78-239.   414;  88- 
434;   91-392;  05-2&2,  18S-273: 
1B8-317. 
Apo.     Dlv.     107-118:     111-476. 

1^9;   160-126;  16O-920. 
St.  Rep'r.  41-293:  47-491. 
Abb.    N.   C.  28-298. 
N.  T.  Gapp.  184-704. 
1628. 

N.  Y.  125-680;  172-83. 
Han.    81-390.  • 

App.  DlT.  30-148:  49-398:  57- 
488:  75-451:  76-76;  77-322; 
81-74:  107-109;  109-516;  111- 
476:  128-468:  144-250:  154^- 
126;  154-226;  156-671;  160- 
531,  920;  161-742:  169-576. 
Misc.  18-55;  19-56;  84-331;  41- 

310:  62-82;  <l»-60. 
N.   Y.   Snpp,   81-110:   67-1062; 
69-807:    78-440;     79-233;    80- 
977:     96-504:     97-913:     112- 
855;   114-918;   116-592;  128- 
992 ;  184^704  ;  138-1005 ;  146- 
955;    147-200. 
St.  Rep'r.  36-8. 
N.  Y.   Super.  54-400. 
1629. 

App.   DIv.   57-483;  77-322;  116- 
415  ;  122-276  ;  149-858  ;  164- 
726. 
Misc.    84-381;    79-367. 
N.   Y.  Snpp.  47-733:  69-807;  79- 
233;  101-832;  106-970;  149- 
610;  157-14. 
St.  Rep'r.  70-470. 
1680. 
N.  Y.  188-458;  172-88. 
Hun,  69-418.  419. 
App.  DiT.  81-74;  156-671. 
N.  Y.  Snpp.  85-676;  67-1062. 
St.   Rep'P.  70-470. 
1681. 

Misc.  22-372. 
1682. 
N.   Y.   182-484;   155-812;  204- 

518. 
Hun.  87-262;  46-382. 
App.    D!v.    8-578;    15-315;    17- 
151;    21-580;    76-175;    85-294; 
98-262:  98-297;  117-402;  183- 
539,    541;    134-839;    135-738; 
137-91 :      160-313 ;      161-492. 
902;    167-102. 
Mfsc.    14-301:    32-133;    89-212; 

66-639;    69-320. 
N.  Y.  Supp.  48-368;  87-747;  90- 
.'V82:     118-302;     110-71.S.     901. 
942;   144-681;   145-628;    152- 
792. 
N.  Y.  Ann.  Cas.  2-212 
1688. 
N.  Y.   78-256. 


Hun,  70-97. 
App.  Div.  102-292. 
Misc.  81-521. 
1684. 

How.  Pr.  54-129. 
1635. 

How.  Pr.  54-129. 
1686. 
Hun.  16-511;  17-634. 
Misc.  2<^45S. 
N.  Y.  Supp.  57-502. 
1637. 
N.  Y.  19-443. 
Hun,  10-14. 
App.    Ditr.  41-552. 
MlBC.  11-170;  26-453. 
N.  Y.  Supp.  57-692. 
1638. 
N.   Y.    114-36;   132-106;   136-10: 
142-373;     156-447;     185-883; 
200-107;    201-111. 
Hnn,  68-563;  78-882. 
App.   Dly.  1-272;  15-24;  22-312; 
26-340;    28-373;    50-850;    52- 
617;  53-261;  67-856,  574;  68- 
119;    86-470;    90-455 ;    106- 
414;    110-913;    116-401;    116- 
243;    122-867;   127-771;    128- 
828;    136-218;    182-146:    133- 
205,     598;     188-4;     140-716; 
141-11 ;    146-«07  ;    148-312  ; 
151-143.  740;  153-579;  166- 
351;  158-433;   161-367;  16:^- 
16:     166-96;     167-120,     257; 
170-547. 
Misc.     13-531;     17-416;    23-178: 
27-867;  84-701;  38-567;  39-43; 
42-360;    64-151;    66-148;    62- 
388;      64-589;      73-417;      78- 
557;     88-219,     698;     89-114, 
188  ;  90-429  ;  93-597. 
N.  Y.  Supp.  44-126;  46-649;  47- 
940;  51-138,  1100;  63-1068;  74- 
244;   78-74;  83-465;   86-759 
96-1002;    100-907;    101-563 
106-880;     107-835;     100-929 
112-177,    1041:    116-389;    117- 
488;   118-156;    121-167;    125- 
677  ;        129-715  :        130-1082  ; 
181-727;    133-33:    135-1084; 
186-98,     337;     138-28:     140- 
380  ;      142-1094  ;      148-1086  ; 
161-438,    682,    705;    162-448, 
633;  163-253.  298. 
St.  Rep'r.  23-196. 
Olv.  Proc.  53-327. 
1639. 

N.     Y.     49-78.     266;     182-106; 

201-11. 
Hun,   48-106:   78-382. 

Div.  26-615:  aS-n6:  81- 
.127:  128-828:  132-140;  133- 
205,  598  :  1.^8-4  :  141-9  ;  144- 
700;  148-312;  151-143;  155- 
351;   168-433;   167-259. 
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Misc.       17-416;      «3-178 ;      62-   1«46, 


387;  78-557;  88-337,  «98;  03. 

597. 
N.   Y.   Supp.  29-181;  45-049;  74« 

244;    81-431;    UU-1U02 ;    1U5- 

880:    112-1041;    115-890;    11«- 

389;    117-485;    11H-15«;    !»;$- 

3;? :    135- 1084;    1 3«- 1 095 ;  1 40- 

380;   148-1086;   152-448,   633. 
St.  Uep'r.  29-123;  87-564,  941. 
Snbd.  2. 

N.   Y.   114-258. 
App.   Div.  26-340. 
M18C.   27-366. 
N.   Y.   Hupp.  68-852L 
Sobd.  8. 

N.   Y.   128-678. 
App.   Dlv.    18-24. 
Misc.   54-151;  90-431. 
St.   Rep'r.  80-43;  36-568. 
1640. 
Hun.  78-382. 
App.   Div.  68-116;   188-4;   161- 

143. 
Misc.   17-416;  27-368. 
N.    Y.    Supp.    74-244;    96-1002; 

136-1084. 
1641. 

N.   Y.   201-11. 

Hun,   78-382. 

App.     Dlv.     15-24;    50-353;    58- 

270;    68-116;    116-245;    188- 

4;    151-143. 
Misc.    17-416. 
N.    Y.    Supp.    74-244;    96-1002; 

135-1084. 
1042. 

N.  Y.  201-11. 

Hun,  78-382. 

App.    Dlv.    28-373:    50-.^-^3:    63- 

270:    68-116;     116-243;     138- 

4;     151-143;    163-579. 
Misc.   17-416. 
N.    y.    Supp.    74-244;    101-553; 

135-1084. 
1643. 

Hun,  78-.382. 

App.  Div.  53-270;  68-116;  138- 

4;  161-143. 
Misc.  17-416. 
N.    Y.    Supp.    74-244;    96-1002; 

135-1084. 
1644. 
Hun.  78-382. 
App.  Dlv.  63-270;  68-116;  138* 

4  ;  151-143. 
Misc.   17-416. 
N.    Y.    Supp.    '4-244;    96-1002; 

135-1084. 
1645. 

Hun,  78-382. 

App.    Dlv.    50-353:    68-116:    85- 

470:   116-245;   132-146;    138- 

4;   151-143. 
Misc.  17-416  ;  63-429  ;  73-58. 
N.  Y.  Supp.  63-1068;  74-244;  88- 

465;    96-1002:     113-6.'.5:    110- 

889;  136-1084;  142-1094. 


Hun.   78-382. 

App.   Div.   62-617;  08-116;  IOC 

68:     116-248;     138-4;    151- 

143. 
m»c.   17-4ia 

X.     Y.     Supp.     74-244:    96-1002: 
136-1084. 
1047. 
Hun.  40-239. 
App.   DlT.   68-116:   138-4;  181- 

143. 


Misc.   17-416. 
N.    Y.  !!app. 


.    ..    ^-K.'.    74-244;    96-1002; 
136-1084. 
1048. 
App.   Div.  68-116:   188-4;  161- 

143. 
Misc.  17-416. 

N.  Y.  Supp.  74-244 ;  86-1002. 
1649. 
Hun,  40-239. 
App.  Dlv.  68-116:   138-4;  151- 

143;    166-95, 
Misc.   17-416. 

N.    Y.    Sapp.    74-244:    06-1002; 
135-1084: 
1650. 

N.   Y.   136-10:  166-97. 
App.    Div.    50-352;    68-110:  85- 
470;    136-686;    188-4;    161- 
143;   160-95. 
Misc.  17-416;  27-367;  54-151. 
N.    Y.    Supp.    74-244;    96-1002; 
129-715;    135-1084;  161-6S2. 
1661. 

N.  Y.  70-147. 
Hun,  46-6. 

App.   Div.  64-8;  162-928. 
Misc.   11-123;  16-106. 
N.    Y.    Snpp.    32-821;    71-636; 
157-25. 
1652. 
N.  Y.  26-252. 
Hun.  46-6. 

App.   Dlv.  04-561;  119-926. 
N.  Y.  Supp.  104-561. 
1658. 

N.  Y.  68-18& 
1664.     . 

N.   Y.  70-147. 
1665. 
Hun.  46-6. 

App.  Div.  100-380;  119-64& 
Misc.    11-12L 
N.   Y.   Supp.   104-45. 
1656. 

App.  Dlv.  119-926. 
1657. 

.App.  Dlv.  96-193:  119-926.    - 
1658. 

Div.   119-926. 
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App. 
1659. 

App. 
Misc. 

N.  Y. 
N.   Y. 


Div.  98-360. 
11-123. 

Supp.  90-26a  , 
Ann.  Cas.  4-2a.P 


NOTES. 


106-819. 


KMO. 

N.    Y,   «»^668;  80-212; 

Hun.  08-456. 

APD..D1V.  7-319;  76-253;  78-390; 

H2-605  ;      tMI-132 ;      104-228 ; 

122-119. 
Misc.  16-610  ;  45-483  ;  72-276. 
N.  Y.  Supp.  106-606;  181-66. 
Civ.  PrO€.  15-81. 
lOlil. 

N.   Y.  76-470. 
Hun.  22-60. 

App.  DlT.  76-253 ;  104-228. 
1662. 

Hon,   lS-274;  10-272. 

App.    Dlv.    67-245:    76-258;  06- 

1^2  ;  108-132  ;   104-228 ;  122- 

119. 
N.  Y.  Supp.  68-157;  80-74;  106- 

606. 
St.  Rep'r.  7-208. 
N.  Y.  Ann.  Ca0.  0-299. 
16113. 

App.  DlY.  76-268 ;  108-138. 


561; 


136- 


8-34; 
46-2: 
lOO- 
166- 


N.  Y.  130-360 ;  218-254. 

Hun.  88-557. 

App.    DiT.    51-99;    04-557, 

124-298,  649, 
Misc.  63-137. 
N.    Y.    Supp.   64-344;    102-454 

108-852. 
N.  Y.  Super.  57-509. 
1666. 

Hun.   63-468. 

App.   Dlv.   40-16;   71-264; 

906;  164-49. 
N.   Y.   Supp.   76-706. 
1667. 

N.  Y.  101-328. 

Hun.  73-269. 

App.     Dlv.    3-330;    4-546; 

12-616 :    30-97 ;    40-16 ; 

62-584.    593:    106-154; 

892;   136-190;    145-604; 

681. 
Misc.  66-161. 
N.  Y.  Supp.  61-210;  66-819;  06- 

272;     l55-«J:    107-406;     120- 

342:   18O-403:  162-47. 
St.  Rep'r.  23-474. 
1668. 

N.  Y.   101-328. 

Hnn,  36-184;  46-88& 

App.   Div.   4-456;  30-97;  46-2; 

106-154  ;    100-392  ;    136-190 ; 

146-604:  166-631. 
Misc.  36-510;  66-161. 
N.    Y.    Supp.    61-211;    73-1071; 

06-272:  106-63;  107-4(K];  120- 

842;    130-403;   162-47. 
St.    Rep'r.    10-55;  44-485. 
SniMl.  1. 
N.   Y.   161-525. 
Hnn.    73-269. 
App.   PIv.   3-333. 
SniMl.  2. 
App,  PIv,  62-584, 


Misc.  6-65. 
St.   Rep'r.  36-888. 
1668. 

N.  Y.  73-529  ;  130-538 ;  101-828. 

App.  Div.  43-576;  50-436;  56- 
498  ;  123-524  ;  146-476. 

Misc.  16-322;  33-609;  63-38; 
72-29. 

N.  Y.  Supp.  48-777;  04-GO;  65- 
670;  81-500;  02-127;  103- 
1031 ;  107-1107  ;  128-1001 ; 
131-265. 

St.  Rep'r.  2-680. 
1670. 

N.  Y.  118-858;  124-114;  130- 
569;  180-61. 

Hun,  46-515. 

App.  Dlv.  5-810;  7-81;  15-414; 
48-197:  47-157;  66-31K);  62- 
538;  67-489;  78-591;  106- 
553;  108-302;  111-276;  113- 
58,  408;  114-706;  117-126; 
110-517;  121-261;  122-308: 
123-529;  125-380;  127-r.71: 
128-92;  131-670;  136-454; 
140-149;  144-334;  155-466; 
150-61;  162-659. 

Misc.  14-301;  22-371;  27-331. 
678:  44-25:  57-147:  60-542, 
577;  64-467;  88-708. 

N.  Y.  Supp.  58-721;  58-844;  67- 
772;  71-82;  73-890:  80-717; 
05-724;  07-619;  00-418;  lOO- 
205;  102-334;  104-174,  850; 
105-676;  107-749;  108-240; 
108-726:  112-437,  470;  11«- 
113;  110-942;  121-126:  124- 
1077  :  147-478  ;  148-945  ; 
151-422. 

St.   Rep'r.   12-652. 

N.  Y.  Ann.  Cas.  2-212;  8-82,  n. 
1671. 

N.  Y.  122-486. 

Hun.   78-403. 

App.  Dlv.  3-153;  17-150:  22-9.': 
47-157;  08-297:  100-589: 
111-238.  538;  113-50.  60; 
117-510:  1»1-100.  671»;  134- 
839;  140-140;  144-334;  154- 
161. 

Misc.  14-85;  50-56;  61-79;  67- 
147;  «4-467. 

N.  Y.  Stipp.  29-798:  47-800;  OO- 
582:  06-402:  07-668.  943;  OO- 
162:  100-209:  107-749;  116- 
24.">:  116-113:  iio-(4y,  942: 
124-1077:  128-1055;  137- 
70.5.   714;   138-921. 

St.  Rep'r.   14-61:  36-588. 
App.    Dlv.    135-706. 


Sahcl.  a. 

App.   Dlv.    186-706. 
1672. 

App.    Dlv.    3-153:    47-157;    131 

679. 
N.    Y.    Su 
How.  62-j 
10T6 


( 


116-115;   llC-74e. 
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NOTES. 


1673. 

St.  Rep'r.  1-626. 
1674. 
N.   X.   124-400. 
Hun,  5] -109. 

App.    Div.     10-37;     48-197;    56- 
301;    93-235;     111-279;     114- 
79fi:  121-2filr  123-450;  124- 
09;  12S-381:  131-126. 
Misc.     11-586;     23-79;     27-331; 
84-431;    44-25;    60-554;    64- 
467. 
N.  Y.  Snpp.  29-790:  44-453:  SO- 
690:     SA-72:     59-344:     69-004; 
87-742;   88-717;   97-610;    lOO- 
205;   1O4-S50:   105-676;  108- 
355,  363:  115-260. 
1675. 

App.   DIr.   21-580:  46-210. 
NT  Y.  Supp.  48-368;  88-502. 
CW.  Ppoc.  19-37& 
1676. 
N.   y.  77-203. 

App.     Dfy.    9-234:    28-106:    49- 

167  ;  54-134  :  60-83  ;  105-320. 

N.  Y.  Supp.  68-115 ;  69-778 ;  94- 

178. 
Week.  Dig.  21-90. 
1678. 
Hun,  26-456. 

App.    DiT.    14-32;    31-314;    49- 

167;    69-505;    109-540;    121- 

706;  128-515. 

Misc.    18-136.   404:     20-210:   32- 

540  ;  35-450  ;  46-514  ;  58-427. 

N.  Y.  Supp.  53-624  ;  67-460  ;  96- 

666;   112-788. 
Civ.  Proc.   19-381. 
How.  61-225. 
Daly,  10-331. 

N.  Y.  Ann.  Cas.  4-98;  8-361. 
1679. 

N.    Y.   41-182;  44-237;   161-580. 

Hun,  20-537. 

App.    Div.    10-608;    13-216;    89- 

163;   166-19. 
Misc.  33-186;  68-329. 
N.  Y.  Supp.  86-778;  151-689. 
1680. 

N.  Y.  70-147;  152-177. 
1681. 
N.  Y.  130-360. 
App.  Diy.  40-16;  155-728. 
Misc.  63-372;  54-58. 
1682. 
Hun.  88-556. 
App.   Div.  89-495. 
N.   Y.   Supp.   34-848:  85-989. 
N.  Y.  Ann.  Cas.  2-190. 
1686. 

N.    Y.  64-417:  114-36. 
Abb.  N.  C.   17-425. 
T.  &  C.   1-01. 
1688. 
N.  T,  7-209. 


1689. 

App.  Div.  78-445;  126-664. 

Civ.  Proc.  14-337. 
1690. 
^     N.   Y.  83-552:   165-444. 

App.   Div.   151-286. 

Uun,  N7-402;  88-20. 

Misc.    8-74;   9-632. 

N.   Y.  Supp.  28-586:  M-OOa 

Civ.  Proc.  8-104. 

Week.  Dig.  22-100. 
Sabd.  1. 

N.  Y.  72-614;  80*889l 

Hun,  81-307. 

Misc.   7-199. 

St.   Rep'p.  29-775. 
Sabd.  3. 

N.    Y.   140-595;   157-698. 

Hun,  80-222:  92-262. 

App.   Div.   16-631. 

Misc.  6-287 ;  16-11 ;  84-18S. 

N.    Y.    Supp.    86-613;    44-n4; 
145-850. 

St.  Bep'r.  61-117;  68-77. 
1691. 

N.  Y.  128-182.  517. 

Hun,  56-408. 

Misc.  28-708:  89-345. 

N.  Y.  Supp.  62-71 ;  97-1000. 
1698. 

Civ.   Proc.  8-45L 
1694. 

Misc.  29-278. 
1695. 

N.  Y.  44-445 

App.'  Div.    Si6-615:    38-906;  88- 

Misc.     18-661:     26-411:    29-280: 
33-443;   36-159;  87-48. 

N.  Y.  Supp.  60-206:  66-559:  M- 
305;  66-732;  68-502;  74-802. 

St.  Rep'r.  41-445. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-158. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
Snbd.  1. 

N.   Y.   68-481:   114-40. 

App.   Div.   1-628:  8-878. 

Misc.  2-252. 

Daly.  16-456. 
Snbd.  2. 

N.  Y.  70-482;  122-468. 

Abb.  Dec.  8-35. 
Sabd.  4. 

N.  Y.  80-330. 

Hnn.   7-374;  81-307. 

Misc.  7-199. 

St.  Rop'r.  29-775. 
SniM].  6. 


App.  Div.  81-12. 
Ml»      


sc.   16-174. 
1686 

X.  v.  Ann.  Cas.  6-16. 
1697. 

N.  Y,  Ann.  Can,  6-16. 
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48-355. 
02-574 ; 


24-536 


Han,  42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Add.  Cas.  e-16. 
1090. 

App.   Dlv.  31-12;  156-98. 

Misc.    26-555;    46-4U6       ' 

N.     Y.    Supp.    62-235; 
06-585;   18»-1037. 

Civ.  Proc.  e-i53. 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.    Y.   6«-3.»i2:  70-208. 

App.   Dlv.  67-84. 

Misc.     16-479:     10-220 
27-176. 

N.   Y.  Sopp.  44-273;  68-382;  73- 
580. 

N.  Y.  Ann.  Cas.  6-16. 
1701, 

N.  Y.  Ann.  Cas.  6-16. 
1702. 

N.  t.  128-132.  517. 

App.   Div.  96-409. 

Misc.  24-556. 

N.  Y.  Ann.  Cas.  e-ia 
1703. 

N.  Y.  123-132,  517. 

App.    Dlv.  31-12;   166-94. 

Misc.  46-406. 

N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.   74-11:   102-307;   119-298. 

Hnn.    10-449:   42-5.57. 

App.      Dlv.     26-172;      106-100; 
166-94. 

Misc.   15-479;  38-542;  4:i-368; 
48—355 

N.   Y.  Supp.  40-867  ;  04-559. 

St.  Rep'r.  32-418;  34-69:  67-586. 

Civ.  Proc.  0-412. 

Abb.   N.   C.  22-152. 

How.   50-467. 

N.  Y^.  Ann.  Cas.  6-16. 
Sabd.  1. 

Misc.  6-475. 
Sabd.  2. 

Hun,  42-5.58:  60-446. 

App.   Dlv.  31-12. 

Misc.   0-213:  36-157. 

N.   Y.   Supp.  72-1066. 

St.  Rep'r.  20-402;  62-682. 

Civ.  Proc.  11-66. 

Abb.   N.   C.   22-156. 


60-45& 

143-898 ;  164-565 ; 


1706 

Hnn, 
App. 
Misc. 
How 
1706. 
App. 
Misc. 


63-516:  60-447. 
Dlv.   26-173. 

16-563. 

60-467. 


Dlv.   31-12;  67-82. 
24—555. 
N.  Y.  Stipp*.  73-580. 
How.   60-467. 
1707. 
App.   Dlv.  67-82. 
N.  y.  Supp.  73-580. 


60- 


1708. 

N.   Y.  Super. 
1700. 

N.  Y.  73-45 ; 

216-688. 
Hun.  83-207. 
App.    Dlv.    13-180;    61-195; 

306;   86-84;    116-486. 
Misc.  8-618;  10-220;  25-430;  44-  , 

581.  ' 

N.  Y.  Supp.  44-273;  64-936;  58- 

283  ;  70-520  ;  74-991 ;  00-130 ; 

137-536. 
N.  Y.  Ann.  Cas.  2-235;  4-60. 
1710. 
N.  Y.  73-45;  143-348;  164-565; 

216-688. 
Uun,    83-207:    02-20. 
App.  Dlv.  13-180;  61-195. 
Misc.  10-220. 
N.  Y.  Supp.  31-598;  68-283;  70- 

520. 
N.  Y.  Ann.  Cas.  4-60. 
1711. 

N.   Y.  216-688. 
App.    Dlv.    13-1  SO. 
Misc.    10-220:    77-211. 
N.  Y.  iSupp.  44-278;  137-586. 
N.  Y.  Ann.  Cas.  4-60. 
1712. 
Hun,  60-446. 
Misc.    6-475;    18-661;    26-468; 

64-62. 
1714. 

App.   Div.   116-769. 
Civ.  Proc.  16-14. 
1717. 
N.  Y.  110-298. 
App.   Dlv.  12-174. 
1718. 
Hun,  88-20. 

App.    Dlv.    12-175;    78-445. 
Misc.    84-196. 

N.  Y.   Supp.  33-821;  146-850. 
1710. 

Hun,  35-68. 
App.  Dlv.  56-357. 
Misc.  26-.374. 
N.   Y.   Supp.  66-210. 
1720. 
N.   Y.   124-148. 
Hun,  88-20. 
App.  Div.  67-372  ;  04-535  ;  167- 

^TJO;   163-69. 
Misc.  48-335  ;  84-196. 
N.    Y.     Supp.    88-13;    142-382; 

148-471. 
Civ.  Proc.  16-193. 
1721. 
Hnn,  31-529.  .563:  48-449. 
App.  Div.  42-457 ;  67-130 ;  167- 

430;    163-69. 
Misc.  20-4.  323:  30-598;  33-283; 

34-64;    84-196. 
N.  Y.  Supp.  50-439:  62-797;  74- 

.390:   146-R.50:    148-471, 
Civ.  Proc,  15-14         ^  . 
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1722. 

App.   Dlv.   115-T69;  178-8S7. 

Hun.  60-403. 

Misc.    16-174;    20-17 ;    54-307; 

60-448. 
N.    Y.    Supp.    44-601;    107-163; 

154-250. 
1723. 

N.   Y.   141-6. 
App.  Dlv.  78-445.  44a 
1725. 
Hun,  14-885. 

App.  Dlv.  45-555;  115-760. 
Misc.  26-662;   28-121;  43-366; 

48-355;    54-307. 
N.  Y.  Supp.  5^187.  303;  61-328; 

87-493. 
Daly.   10-216. 
1726. 

N.  Y.  55-653. 
Hun.  44-434. 
App.  Dlv.  8-420;  36-110;  41-455: 

43-600;    54-128;    <I4-122:    78- 

445;      103-56.      576;      106-110; 

112-331;  115-700;  131-288. 
Misc.  6-476;  16-174;  20-431:  22- 

120;    28-757;    26-501;    20-280; 

34-185;     30-345;     43-368;    45- 

294  ;  54-308  ;  56-447. 
N.  Y.  Supp.  20-030;  55-483 ;  60- 

348;    66-397;    as-SOO:    71-834; 

02-298.  907;  08-132;  08-581; 

107-163:  116-632. 
Civ.   Proc.  15-11. 
N.  Y.  Ann.  Cas.  6-163;  8-241. 
1727. 

App.   Dlv.   64-124;   115-769. 
MTsc,  20-431;  87-792:  4.3-368. 
N.  Y.  Supp.  32-1088;  71-834;  7G- 

897. 
St.    Ilepr.   50-564. 
Civ.   Proc.  8-47. 
N.  Y.  Super.  68-123. 
N.  Y.  Ann.  Cas.  8-241. 
Sobd.  2. 
N.  Y.  57-665. 
App.  Dlv.  31-257. 
Misc.   11-173:  28-121. 
N.  Y,  Snpp.  50-303. 
St.  Rep'r.  2-216. 
1728. 

N.   Y.  115-171. 
Hun.  51-453. 
Misc.   43-368. 
1720. 

Misc.  48-368. 
1730. 
N.    Y.   101-179;   150-189. 
Hun.   62-581. 

App.    Dlv.    64-128:    64-122:    66- 
36  ;    78-445  ;    102-484  ;    103- 
57,  60;   115-769. 
Misc.    6-476:    7-671:    8-609:    11- 

173:    16-174:    17-545:    22-110: 

28-121:     37-792:    30-345;    43- 

968;  48-355. 


N.  Y.  Supp.  28-57;  41-249;  59- 
488;  68-808;  66-697;  71-04; 
76-897;  02-942. 

N.  Y.  Ann.  Cas.  8-248. 
1781. 

N.    Y.   101-186:   186-434. 

App.    Dlv.  68-13. 

MTbc.  11-173;  22-119;  48-354; 
71-516. 

N.  Y.  Supp.  41-249;  130-784. 

Abb.   N.  C.  20-152. 

N.  Y.  Super.  51-480. 

How.  N.  S.  8-441. 
Sobd.  1. 

MLsc.   11-173;  17-646:  28-121 
Subd.  2. 

Hun,  86-37a 
1733. 

Misc.  48-354  ;  74-48. 

N.  Y.  Supp.  84-203;  183-640. 
1736. 

N.  Y.   108-404. 

How.  6O-S10. 
1742. 

N.    Y.   101-41:  164-4. 

App.  Dlv.  58-375:  82-335:  ••- 
689;  103-75;  111-190;  tSt- 
290.  _ 

Misc.  34-268;  43-312;  63-522. 
<M-382. 

N.  Y.  Supp.  81-923;  03-1001; 
97-586;  110-18S);  122-23. 

Civ.   Proc.   15-808. 

N.   Y.    Ann.  Cas.  8-14a 
1748. 

N.  Y.   108-804;   206-841.       ^ 

Ann.  Dlv.  58-375:  70-,'>76:^M- 
^;  06-630;  105-313:  1"- 
190:  110-,3.  11;  128-846:  t^ 
56:  137-i>90:  130-121;  IW- 
33,  36;  162-26. 

Misc.  34-268;  37-143:  5«-J0: 
62-522,   582;  64-384;  71-590. 

N.  Y.  Supp.  52-72;  6^76;  S" 
923:  oi-218:  07-588;  106-22: 
117-671:  110-189:  tst^: 
123-1056;    185-176;    186-806. 

N.  Y.  Ann.  Cas.  1-381;  8-146:  »- 
441.  n. 
8abd.  1. 

Hun.   37-292. 

App.    Dlv.   137-290. 

Misc.  80-837.  ..«..• 

N.  Y.  Supp.  69-634;  142-142. 
Sabd.  2. 

N.    Y.   101-41. 

Hun.   71-525:  02-4ia 

App.    Dlv.    141-614.  ^^- 

N.    Y.    Supp.    126-317;   128-891 

At.  Uep'r.  64-889. 

How.   N.   S.   8-286. 
Sobd.  3. 

St.  Rep'r.  63-639. 
Snbd.  4. 

N.  Y.  174-467^ 
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App.    Dlv.   e-434;   70-576;   138- 

456;   162-27. 
Alisc.  6-356;  8-588;   158-467;   17- 

329;  34-692. 
N.     X.    Supp.    2»-1114;    70-1012; 

7B-622 ;     109-568 ;     14G-1019. 
Abb.  N.  C.  31-332. 
How.   66-215. 

N.   Y.  Ann.  Cas.  1-382:  10-477. 
Saba.  5. 

App.  DiT.  80-448 ;  16SB-27. 
J.  744. 

App.    DiT.    18-316:    68-376;    82- 

336  ;   06-639  ;    lSO-295  ;.  162fi- 

26. 
Misc.     22-153;     34-269;     87-143: 

43-313;  66-522.  582;  64-651; 

83-317. 
N.    y.    Supp.    46-9:    60-634:   74- 

447;     81-923:     88-854;     117- 

671;  188-505;  146-1019;  IGO- 

688. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 

N.   Y.  108-304. 

Hun«  82-416. 

App.      Dly.      130-56;      130-121; 

141-614;    146-518;    164-;W8. 
Misc.    68-622;    64-661;    68-174; 

02—393 
N.    r.    S'app.    82-2189    114-497 

128-629.  1056;  126-317;  131- 

671;   148-688;  156-194. 
Abb.  N.  C.  81-74. 
N.  Y.  Ann.  Cas.  8-146L 
1746. 
App.   Mr.  160-295. 
Misc.   63-522:   414-661. 
N.  Y.   Ann.  Cns.  8-146 
N.  T.  Sopp.  186-176. 
1747. 
N.  T.  217-441. 
App.      Dlv.      76-582 

160-296 ;     162-83, 

872. 

Misc.   6.3-522:  64-651. 
N.  T.   Snpp.  134-1018;  136-176. 

186-806:    166-713. 
N.  Y.   Ann.  Cas.  8-140. 
1748. 

N.   T.   162-126:   217-442. 

App.  Dlv.  160-296;  170-872. 

Hun.  42-182. 

Misc.   63-522. 

N.  Y.  Ann.  Cns.  8-146. 

N.     Y.     RiiDD.     134-loiS;     186- 

176;  166-713. 
1.748U 

Misc.   68-522.  682. 
App.   Dlv.  164-393. 
N.  T.  Supp.  148-21 9,  688. 
N.  Y.  Ann.  Cas.  8-14G. 
1760. 
N   T   87'"484 
App."  Dlv.    .36-452:    62-470:    76- 

552  ;    106-814 ;    138-456  ;  160- 
295. 


106-814 ; 
37;     170- 


MisG.  8-690;  37-80;  40-312;  63- 

522;  (M-661. 
N.   Y.   Supp.  62-72;  70-742;   78- 

276. 
N.  Y.  Ann.  Cas.  8-146. 
1761. 

Mrsc.   24-373;  63-622. 
N.  Y.  Supp.  68-677. 
N.  Y.  Ann.  Cas.  8-146. 
1762. 
"Misc.    63-522;    64-661;    68-571 

60-490. 
N.  Y.  Ann.  Cas.  8-146. 
App.     Dlv.     140-226;     161-493 

162-25. 
N.   Y.    Supp.   126-191;    126-149 

146-782,  1019. 
1768. 

App.      Div.     88-340;     180-131 

162-601. 
Mfsc.    87-26;    63-622;    60-490 

71-590:    02-99. 
N.   Y.  Supp.  32-875:  74-714:  8 1- 

1090 ;       123-1056 ;       126-149 

130-875;    166-171. 
N.  Y.  Ann.  Cas.  6-260;  8-146. 
1754. 
N.   Y.  47-134:  60-184. 
App.      Div.      112-605;      180-56 ; 

163^646. 
Misc.  63-522. 

N.   Y.    Supp,   08-415;    147-1069. 
N.  Y.  Ann.  Cas.  8-146. 
1766. 
App.  Dlv.  68-875. 
Misc.    68-522. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.     86-18:     00-602:     86-456: 

118-552:    148-357;    206^76. 
Hun,    36-417:    38-68:    63-517. 
App.    Div.    58-376:    S3-127:    8«- 

340:  06-287:   12.t-784;   183-39. 
Misc.  62-10. 
N.   Y.   Supp.   60-76:  82-568;  88- 

215:    100-770 :   100-387;    118- 

1024;   161-1064. 
Subd.  1. 

Hun.  28-285. 
Sabd.  2. 
N.  Y.  143-157. 
Hun,  28-285. 
Misc.   80-519. 
N.    Y.    Supp.    161-1064. 
Sabd.    3. 

N.  Y.  Supp.  1.34-108;   151-1064. 
Sabd.    4. 

App.    Dlv.   06-288. 

N.      Y.      Snpp.      134-108;      161- 

1004. 
1757. 

N.    Y.    14.3-239;    167-236;   211- 

1G:5;  214-210. 
Hun.  .30-15'5:  68-368:  78-610:  02- 

386. 
App.    Dlv.    73-69:    S8-.340;    116- 

424;    122-874:    124-784;    137- 
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138;  147-915;  151-525:  150- 

380.    412;    168-32;    150-57d; 

lliO,    240,    245,    478;    l«4-527 ; 

k  U5-28. 
Misc.    34-479;    64-124;    74-567; 

t):fi-99. 
N.     Y.     Siipp.     76-628;    84-1090; 

101-828;     107-878;     109-387; 

'  a«-4  44;    1  :jo-r>9 1 ;    1  aa-50ii ; 

136-210;    142-128;    144-649; 

145-052  ;  14O-901,  1027  ;  156- 

171. 
N.  Y.  Ann.  Caa.  6-2G0. 
Svbd.  1. 
N.    Y.    116-685;    143-239;    157- 

286. 
Hun.  44-188. 

Add.  Dlv.  58-375;  111-242. 
Misc.  35-227  ;  66-574  ;  73-16. 
N.   Y.   Supp.   106-843:   113-1024. 
St.  Rep'r.  1-285;  21-242:  30-956. 

51-888. 
Clr.   Proc.  8-440:  11-100. 
Sabd.  a. 

N.    Y.   200-440. 

App.    Dlv.    111-242,    253;    165- 

418;    170-174. 
Misc.    6€l-577;    77-248:    02-564. 
N.    Y.    Supp.    71-816;    122-162; 

139-1068;    140-388:    166-459. 
N.  Y.  Ann.  Cas.  10-121. 
1768. 
N.    Y.    143-239;    20O-76.^„  ^^^ 
App.      Dlv.      5S-375:      123-752; 

126-404  ;  127-298  ;  144-847. 
Misc.  45-262;  93-818. 
N.    Y.    Supp.    108-334;    111-426; 

118-1024;    127-476. 
St.  Rep'r.  7-442. 
N.  Y.  Ann.  Caa.  6-291. 
Snbd.  1. 
N.-Y.  167-242. 
Iltin,  77-596. 
Misc.  19-287. 
Snbd.  2. 
App.  Dlv.  41-349:  69-216. 
N.  Y.   Supp.   97-609. 
St.   Rep'r.   23-694. 
Abb.  N.  C.  17-239. 
How.   N.  S.  a-526. 
Snbd.  8. 

N.   Y.   200-76. 
St.  Rep'r.  7-179. 
Civ.    Proc.   9-434. 
Snbd.  4. 

N.  Y.  165-556. 
Hiin.   44-291:   70-74. 
App.  Dlv.  .^4-461;  124-788. 
St.   Rep'r.   11-71;  63-437. 
1759. 
N.    Y.    173-379;    183-263;    200- 

77. 
App.     Dlv.     127-741;     1.S8-839 ; 

146-281 ;   164-250  ;    155-231. 
Misc.    46-159;    49-600:    67-405: 

74-535. 
N.  Y.  Supp.  99-1057. 


^Si-. 


N.  Y.  Ann.  Caa.  6-204,  210. 
Snbd.  2. 

N.    Y.    129-566;    155-80. 

Hun.  48-181;  60-479;  63-96;  8S- 
123. 

.  Dlv.  18-35;  20-396;  33-297; 
l-tiai;     5S-375;     65-242;    74- 
261;  82-67,  71;  1O1-590. 

Miac.    36-409;    74-537;    92-581 

N.  Y.  Supp.  53-832;  77-476: 
156-274« 

St.  Rep'r.  89-482;  43-503. 

Civ.   Proc.   6-34. 

Abb.  N.  C.  17-268. 

N.  Y.  Ann.  Caa.  10-849. 
Snbd.  4.      < 

N.   Y.  118-652. 

Hun.   87-158. 

N.  Y.  Supp.  180-926. 
I760. 
Svbd.  1. 

App.  Dlv.  68-375. 

Misc.  28-64. 

N.  Y.  Supp.  69-818. 

St.  Rep'r.  17-453. 
Snbd.  8. 

N.  Y.  118-652:  124-690. 
.761. 

N.  Y.   Supp.  146-846. 
1762. 

N.  Y.  91-281;  110-lg7;  118-K3. 

Hun,  88-68:  82-179. 

App.  Dlv.  68-375;  74-591;  W- 
342;  92-443:  99-284;  123- 
885;  126-889;  126-622:148- 
667:  166-692. 

Misc.  20-643;  52-10;  66-309,  Sl'i 

N.  Y.  Supp.  69-76:  77-568;  84- 
1090;  67-137:  90-927;  1«HU 
770;  110-303;  111-72;  181- 
260;  182-964;  141-876;  144- 
289. 

St.  Rep'r.  28-694. 

Civ.  Proc.  6-807:  19-282. 

N.  Y.  Super.  66-846. 

How.  67-20. 
Sabd.  1. 

N.  Y.  78-369;  142-625. 

Hun.  65-455. 

App.   Dlv.   168-215. 

N.   Y.    Snpp.    140-275:   lS3-2r.«. 

St.   Rep'r.  48-42. 

Abb.  N.  C.  17-258. 
Snbd.  2. 

N.   Y.  142-625. 

Hun.  66-465. 

App.  Dlv.   168-216. 

N.   Y.   Supp.   140-275;  144-289:  • 
153-25^. 

St.  Rep'r.  88-746:  48-42. 

Abb.  N.  C.  17-258. 
Snbd.  8. 

Misc.  6-657. 

N.    T.    Supp.   146-818, 

Civ.  Proc.  16-814. 

Abb.  N.  C.  17-»9. 
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0«bd.  4. 

Misc.  5.^7.  ^^_  ^^^ 
N.  Y.  8upp.  100-637.     • 
1768. 

N.  Y.  91-281;  118-653;  l»S-409. 
Hun,  28-285. 

Add.  DIv.  a»-211 ;  58-375 ;  128- 
386;  124-786:  126-622;  IM- 
497;  1T0.67. 
Ml8C.    70-62. 
N.  Y.  Supp.  105-917;  107-1093; 

100-387;  112-519;  166-90. 
St.  Rcp*r.  40-680. 
N.  Y.  Super.  63-83. 
How.  67-20. 
6«l»d.  1. 
N.  Y.  120-485. 
Misc.  64-293. 
N.  Y,  Supp.  lS»-78. 
Civ.  Proc.  6-308. 
9«bd.  2. 

N.  Y.  166-29. 
Hun,  82-181. 
Misc.  80-52S. 
8«bd.  8. 

Mlac.  64-293. 

App.  Dlv.  137-666.  ^^  ^^, 

N.    Y.    Supp.    122-452;    128-495. 
1764. 

N    Y.  198-409. 
Add.   Div.  99-284;  126r622. 
mBc.  67-150. 

N.    T.    Supp.    60-679;    79-613; 
144-289. 
1765. 

N    Y    198-409. 

App.  Dlv.  69-207  ;  84-589 ;  121- 

&7;  124-780:  1241-622. 
MiM.   66-200;  80-108. 
N     Y.    Supp.    69-320;    82-1022; 

181-260. 
Abb.  N.  C.  17-236. 
Week.  Dig.  11-191. 
1766. 
N.  Y.  91-281. 
Hun,  65-456;  82-138. 
App.      Dlv.      14-544; 
iSPi-568;      126-622; 
149-484:    167-425. 
Misc.    9-514;    66-406 
92-580. 

N     Y     Supp.    80-337:    — 

111-72;     lia-214;     131-260 

151-22^:  162-679;  166-284. 

1767. 

Hun.  90-416.  _„  ^__      — ^ 

App     Dlv.    6-499;    58-375;    74 

%1;  126-622. 
Misc.  74-538.        _    ^.  .^^ 
N.  Y.  Supp.  85-877;  87-519. 

*'j?Y.  148-354;  200-77. 
Him.  82-182.    ^_ 
App.    Dlv.   94-288.  ^ 
MlSc.  70-62 ;  «^5.23. 
N.  y.  Supp.  89-215. 


1O1-.590; 
146-536; 

74-635; 

108-931; 


N.   Y.    119-519;   137-500;   194- 

183;  206-661. 
Hun.    28-285.    686;    81-290;    73- 

198. 
App.  Dlv.  4-148;  11-200.  202;  41- 
^:  61-96;  78-69;  75-536;  76- 
132     78-180,    678:    88-77:    89- 
138;     93-1^1;     103-44.     75; 
1O9-603;     124-424;     180-874; 
143-484:    164-215. 
MlBC.    9-514;     11-593:     19-C53 ; 
65-400;  67-200;  63-522;  74- 
535. 
N.  Y.  Supp.  80-337:  81-977:  68- 
632;     70-72:     76-628;     78-323: 
84-1015  ;     ^6-522  ;     108-864  ; 
131-741;    140-313;     149-1027. 
Civ.  Proc.  14-308:  19-28. 
N.  Y.  Ann.  Cas.  1-229;  5-292;  7- 

236.  256;  8-146. 
Week.  Dig.  18-877. 
1770. 
Hun.  71-626. 

App.  Dlv.  99-452:  124-783,  793; 
^C26-622;   159-676.  ^^  „^  , 

Misc.     25-6e0:     37-145;     46-862. 
N.  Y.  Supp.  56-1053:  74-447;  91- 
295;    »4-868;    107-655 ;    109- 
387;    111-72;    144-649;    148- 
417;   150-636. 
Civ.  Proc.  15-284. 
Abb.  N.  C.  12-189. 
1771. 
N.  Y.   178-^880. 
Hun.  68-96.  100. 
App.    Dlv.    14-544;    20-896;    21- 
m  224;  51-462;  93-151;  lOl- 
589:    106-63;     124-568:    126- 
622:    127-741;    136-514;    138- 
759;   150-836.   792;  151-421; 
154—258 
Misc.    IS-a.-lS;   24-373;   40-600; 

55-406;    92-580. 
N.  Y.  Supp.  64-635:  87-519;  92- 
184;    93-847:    91^-1057;    108- 
931;    111-72;    113-321;    123- 
509;      136-248.      lOSO;      138- 
1082  ;        149-385  ;        150-630  ; 
151-329;    156-234. 
N.   Y.   Am.   Cas.  5-204,   210:^7- 
243.    300.    307;    10-349;    143- 
37;  145-939. 
1772. 

N.  Y.  182-408;  208-97. 
Hun,  88-116. 

App.  Div.  02-176 ;  93-152 ;  119- 
767:    125-724;    182-464;    142- 
462:   169-599. 
Misc.  7-582:  19-653;  26-492;  40- 

94;  66-316;  85-253. 
N     Y.     Supp.    87-519;    104-541: 
110-174:     116-839;     126-936; 
128-259;  148-341;  155-423. 
St.   Rpp'r.   14-255. 
Abb.  N.  C.  31-237. 
How.  61-280;  67-m 
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Daly,  10-8Q6. 
N.  ir.  Ann.  Cas.  7-251. 
1773. 
N.  y.  T5-S44;  lOl-SO. 
Uun,  21-288;  33-116;  84-235.  339. 
App.  Dlv.  19-296:  76-182;  77-14. 
19;    98-162;    ioo-m;    ll£ 
554;    122-789;    125-281;    127- 
725;    132-464;   140-256;   142- 
464;   145-846. 
Misc.    2«-492:    35-330;    40-94; 
54-27:    50-239;    64-436:    74- 
537;   86-253. 
N.  Y.  Supp.  70-268;  87-619;  101- 
725;    107-905;    109-189;    110- 
201;    111-734:    110-839;    118- 
625;  125-2;  130-368;  148-341. 
Civ.   Proc.  19-265. 
How.  61-280;  67-184,  869. 
Dalj,  10^-806. 
N.  Y.  Ann.  Cas.  7-252. 
1774. 
App.      Dlv.     96-285;      106-318; 
122-544;    134-321;    148-485; 
144-847;     164-324;      158-31; 
162-608;    167-717. 
Misc.    4O-102,    103;    46-156,    233; 
50-278;   63-110.   183;   91-162. 
N.  Y.  Snpp.  81-342;  91-iyr9;  92- 
78  :    98-1001  ;    100-464  :    106- 
1064;  116-1037;  119-41;  129- 
444;  138-999;  141-929;  142- 
908;   153-26&;   154-1044. 
Civ.  Proc.  19-424. 
N.  Y.   Ann.  Cas.  4-24a 
1775. 
Hun,  79-893. 
App.      Dlv.      47-391;      125-208; 

139-556. 
Misc.  8-8,  555;  43-249. 
N.   Y.   Snpp.   28-65.   693:  29-783; 
65-262;  62-67;  1O9-230;  124- 
286;    149-807. 
St.    Rep'r.    14-427;    23-462. 
Civ.  Proc.   16-250:  19-53.  385. 
Week.   Dig.  11-327. 
N.  Y.  Ann.  Cas.  6-403. 
1776. 

N.   Y.  93-474;  99-12. 
Hun,    58-161;   73-11;   86-490. 
App.  Dlv.  4-425;  20-107;  35-113; 
40-270:     77-203;    80-80;     93- 
423;    129-16;    139-567.    151- 
409;   164-635. 
Misc.  T-414;       -428:  lT-124;  32- 
688;  30-789;  43-249;  53-369 
N.  Y.  Supp.  32-120:  34-1101:  64- 
76o;    55-558:     6-1-483;    66-540- 
Zir?'^l '       78-1078  ;       83-189  ; 
104-739;    107-983;    124-286* 
136-954  ;    149-807.  ' 

N.  Y.  Ann.  Cas.  5-403. 
1777. 

App.   Dlv.   113-14 

Misc.  31-453:  4.1-249. 

N.  Y.  Supp.  98-1082 ;  155-1012. 

N.  Y.  Ann.  Cas.  5-403. 

10»2 


1778. 

N.  Y. 
Hun, 
App 


88-424;  101-439;  11^^83. 

25-d88;  54.451:  87-235. 

pp.    Dlv.    18-130,    396;    19-232; 

96-25;  lOl^ll;  119-657;  127- 

40. 

Misc.    10««68;    31-170;    48-218- 

68-386;  64HB6.  *    -«»-«. 

N.  Y.  Supp.  44-1101;  65-767;  68- 

967;     8S-548,     709;     IfUsi?; 

liSif^.'  "•-"'•  "^■«^' 

N.  Y.  Ann.  Cas.  4-338;  6-40S. 

Week.  Dig.  11-149. 
1779. 

N.  Y.  190-227. 

Uun,   81-95;  86-322. 

App.  Dlv.  18-15;  54-380;  68-2T2* 
66-30;  89-285;  104-248V118: 
384;  121-781;  122-783;  145- 
670;   162-212;   166-66. 

;  33-63:43- 


Mlsc.  11-428;  18-425;  i 
249;  48-367;  52-101,  659;  60- 
369. 
N.    Y.    Supp.    66-613 ;    68-10<^ ; 
95-574;       98-909;       106-649 
107-860;     129-870;     149-807 
Abb.  N.  C.  29-98. 
N.  Y.  Ann.  Cas.  6-40S. 
1780. 
N.  Y.  63^U4;  84-68;  87-137;  9^ 
698,     647;     112-823;     121-154* 
157-693;    169-606;    178-438; 
189-241;    190-227;    197-487; 
206-506 ;  209-174  ;  217-437. 
Hun,  24-239;  28-270;  35-391;  7tt- 
310.    447;    83-75;    87-273;   80- 
359;   91-496. 
App.  Dlv.   18-15;  17-393;  21-42, 
168;  24-60;  28-463;  88-eL  S91; 
48-618;  44-104;  60-30,  590;  80- 
41;    81-212;   91-15;  93-609; 
104-248;    106-305;    118-361; 
117-832;     120-736;      122-782: 
126-760;    130-411;    142-641; 
144-93»    676:    159-654;    167- 
257,   303.   G03;    160-8o2;   181- 
768,    834;    162-641;    166-66; 
170-595. 
Misc.  8-296;   14*24;   16-147:  IH- 
379;    19-101;    20-685:    21^909. 
491;    28-113,    302;    4^-60,    lOT. 
181;  66-671:  59-4;  60-549;  62- 
541;      66-334;      66-184.      619. 
622;  71-238;  92-882 
N.  Y.  Supp.  14-313;  28ll05.  572; 
80-294;     31-713;     32-874;    38- 
821;    36-130;    86-257;    41-202; 
46-683;    47-218,   253.   386,   649: 
48-973:    61-118:    56-962:    66- 
338;   69-261,  340;   78-408;  80- 
512,    717:   81-302:   84-l,^»i;  80- 
318;   87-616;    88-302.    313    90- 
816;   91-591,   902;  98-Tm.  995 
99-120:     1O7-630:     111.10«9 
114-896;    115-1016:    119-639; 
121-357:    1*2-211,    214;   MiL 
335.  1042;  127-478,  946;  128- 
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331,   436.  933;   129-603;   135- 

1070 ;  142-241 ;  144-901 ;  146- 

963;   147-193;   140-807;   165- 

899;  156-647;  157-862. 
CiT.  Proc  23-351;  25-108. 
Abb.   N.  C.   13-177;  18-434;  28- 

233,  435;  81-442. 
N.   Y.  Super.  49-237;  60-287. 
N.    Y.    Ann.    Cas.   4-78,    247;   5- 

403;  10-348, 
Daly,  10-460. 
Snbd.  1. 
Hun,  77-814.  • 
App.  DIv.  40-306 ;  44-315 ;  120- 

798;   157-254. 
Misc.    12-234;   71-256. 
N.    T.    Supp.    33-1083;    60-619 ; 

141-961. 
Snbd.  2. 

App.  Dlv.  167-254. 
Misc.  12-234. 
N.   Y.   Supp.   141-961. 
Snbd.  8. 

N.   Y.  84-367;  112-320:  143-622. 

Han,  82-192;  70-348. 

App.    Dlv.   5-230:   8-448:  44-104; 

60-274;       71-234;       120-^38; 

149^443 ;  157-254. 
Misc.  20-685;  21-748;  C4-141. 
N.  Y.  Snpp.  38-1083:  48-26,  967; 

«3-98^   75-698;   118-1. 
St.   Rep'r.  89-5. 
Civ.  Proc.  15-28;  27-83. 
S«bd.   4. 

N.    Y.  Snpp.  151-604;   156-1094. 

App.  DIv.  88-534;  127-438;  133- 

N.  Y*  Supp.  111-753;  117-228. 

St.    Rep'r.   16-882. 

Abb.  N.  C.  14-328. 

N.  Y.  Ann.  Cas.  5-408. 
1810. 

App.  Div.  144-483,  486 ;  155-336. 
8vbd.   8. 

App.  Div.  155-328. 
ISM. 

App.  DIv.  181-732. 

N.    Y.  Supp.  110-166. 
1812. 

N.    Y,    140-448. 

App.'l>lv.  61-405;  88-534;  132- 

BflRC*    10-694;     12-56;     17-146; 

18-553;    20-14,    290;    55-627; 

»2-244. 
N.    Y.   Supp.   45-800;   48-26;   70- 

637;  106-894. 
Civ.   Proc.  23-192. 
.Abb.  NL  C.  29-99. 
?»J.  Y.  Ann.  Cas.  1-341;  5-403. 
1S1L8. 

?<J.  Y.  Ann.  Cas.  6-403. 
:18S4. 

14.  Y.  100-.35;  105-453;  155-3S7. 
Hun,   40-62;   41-377;  43-434. 


App.  Div.  2-14;  25t207;  63-85; 

148-83;  153-42. 
Misc.    12-321;    20-387;    57-525. 
N.  Y.   Supp.  56-219. 
St.  Rep'r.  23-298. 
1815. 
Hun,  82-367;  85-308. 
App.    Div.    50-3Gd:    52-426;    62- 

192;  84-233;  89-442;   95-498. 
Misc.  30-303. 
N.  Y.  Supp.  eS-oST);  65-200:  7H- 

208;  81-315;  82-820;  85-982; 

155-.'>60. 
N.  Y.  Super.  44-26. 
How.  50-178. 
Snbd.  1. 
Hun,  68-426. 
App.  Div.  2-14;  62-428. 
Misc.  20-507. 
St.  Rep'r.  50-814;  52-757. 
Snbd.  2. 

St.   Rep*r.  50-814. 
1817. 

App.  Dlv.  44-494;  78-73;  157- 

255. 
Misc.    70-579. 

N.   Y.   Supp.   79-879;   127-934. 
Abb.  N.  C.  18-861. 
1818. 

Misc.   50-399. 
Barb.  38-527. 
Wend.  6-318. 
1819. 
N.    Y.    34-180;    72-317;   111-294; 

173-48;    211-15. 
Hun,  '  12-207,   428;     18-33;     17- 

160,    192.    341;    44-394;   46-347; 

62-124. 
App.    Dlv.    29-402;    30-142:    63- 

294;  68-1,51):   8»-568;    96-100: 

126-775;     128-21;     138-165. 
Misc.  9-234:  15-.-)58;  31-117;  43- 

217;   51-382;   84-312. 
N.  Y.  Supp.  51-705;  63-796:  64- 

1077;    71-546:    74-443:    85-663 

86-139:      HH-i08;t:      loi-i's:; 

111-116;    112-382;    12.^-166 

147-550. 
Connoly,    1-326,   453;   2-160,   538. 
Dem.  3-30. 
1821. 
N.  Y.  42-189;  63-438. 


< 


145-414: 
191-12 ; 


168- 
208- 


1088 


N.    Y.    144-512: 
678:    182-270; 
228:    211-:i28. 

Hun,  51-194:  60-4;  63-121;  71- 
596;  77-196. 

App.  Div.  2-14;  9-167:  26-197, 
199;  4.'5-2.Sl:  47-231;  54-283; 
67-4.^4:  70-263:  73-409:  76- 
186;  88-393:  90-47:  95-200: 
98-430 ;  99-295 ;  1  Ol  -556 : 
104-72;  106-181:  1O9-107: 
1 1 1-36;       112-548r  riW9-760; 

Digitized  by  VjOCF 


NOTES. 


1215-747;     137-566;     iaa-S21; 

i^i-lU  ;    14a- luo ;    I'Mi-jsoy  ; 

147-218  ;     150-39  ;     158-192  ; 

155-849;  158-825. 
Alisc.     18-140;     ati-460;    80-867: 

31-47;  3:fi-225;  33-323;  35-868, 

3C6;  86-812;   88-810,   407;   89- 

V4,   437;    4U-516;    5r»-lf<U;   i«- 

494;  ea-170,  500;  05-441:;  Tl- 

106,  641;  »2-598. 
N.   y.  Supp.  28-449;  50-383;  81- 

131;    6:1-241;    66-664;    68-636; 

71-1034;    73-509;    74-655,    971; 

77-184,    269.   941;    78-297:   «4- 

(WO;    tis-sS;    04-423;    95-6T8; 

07- 1117;     08-801  ;     104-^68  ; 

106-301 ;      1 1 6-428 ;      1 1 8-568 ; 

121-1 092  ;    1 26-5 1  ;    127-059  ; 

130-897 ;  181-857,  1041 ;  135- 

802;   138-537;  151-239;  156- 

488 
N.  Y.  Ann.  Cas.  1-205;  0-253;  lO- 

335 
Connoly,  2-141. 
1888. 
N.  Y.   103-302. 
App.    Dlv.    158-42. 
Misc.    12-322;    16-51& 
Civ.  Proc.  15-186. 
Connoly.  1-363. 
1824 

App.  Div.  26-199;  87-184;  90- 

100. 
N.   Y.   Supp.   68-188;  84-926. 
Cow.  4-445. 
1825. 
N.    Y.    108-158;    115-896;    185- 

480. 
Hun,   70-478. 
App.    DlT.    26-199:    34-S87;    40- 

116;  88-142;   101-555;   105- 

587;  163-44. 
Misc.   37-472;   64-117. 
N.    Y.    Supp.    54-269;    118-46; 

187-110;    148-525. 
Dcm.    6-287. 
Connoly,   1-363;  2-58. 
1886. 

N.   Y.   115-396;   135-480. 

Hun.  70-478. 

App.    DIv.    23-551;    84-387;    40- 

116:     106-587:     110-6S:     163- 

43. 
MIsr.     16-518:    37-156:     30-613; 

64-117. 
N.  Y.  Supp.  48-886  :  54-269  ;  94- 

286;  118-46;   137-110. 
Connoly,  1-363;  2-68. 
1827. 

Hun.  70-478. 
18SO. 

Misc.  73-24. 
Connoly,   1-863. 
1832. 
Hnn,  82-1 1.^ 
Ml«o.  13-374. 


188U. 

Uiuj.  8-147. 
1884. 

Hun.  74-275. 
1835. 

N.  Y.  110-562;  111-577;  141- 
179,   184;   168-578. 

Hun,  43-247;  64-94;  0G-2M>. 
70-479;  84-494;  85-4«#;  8»- 
130,   314;  92-441. 

App.  DIv.  26-199;  80-5So:  44^ 
117;  47-34;  48-521;  B4-u'. 
57-183:  73-409:  93-281:  93- 
210:  119-829;  126-14;  X34mv 
60  ;  143-105 ;  156-0S9. 

Misc.  10-555;  29-308;  33-384. 
35-580;  38-221. 

N.  Y.  Supp.  32-388;  34-761.  rfl*- 
608;  55-706;  61-953;  6;i.oui. 
861:  68-188;  77-134;  s7-«ii 
88-565;  104-887;  112-'2Jbii 
127-059;    141-451;    148-tii; 

St.   Hep'r.  56-433. 

N.    Y.    Ann.   Cas.   7-145,   i»a    v 
138;  9-254;  10-336. 
1836. 

N.  Y.  104-236;  110-562;  iii^ 
577;    141-170;    168-578. 

Hun,  32-474,  481;  37-jiiU  *^ 
205;  48-247;  64-94;  Ott-^ 
70-479;  83-406;  84-494.  yo- 
489;   88-180,   314;   92-44? 

App.  DIv.  26-199;  27-1 1'9;  *«. 
585;  46-117;  47-34;  4»-^i. 
53-319:  54-19;  57-183;  6lw« 
641-283 :  73-400,  590;  75-422. 
76-186,  311:  .S5-2;  03-281;  i*.»- 
208;  90-295;  109-111  :  ll»- 
829;  126-14:  148*100:  158- 
493 ;  156-689. 

Misc.  H-469;  24-220:  tfO-jU^ 
562:  30-367,  636;  31-48,  A^ 
324;  35-580;  88-221;  41-505. 

N.  Y.  Snpp.  31-878:  32-,^'*  .«• 
608;  44-196;  55-796.  1060.  My 
1045;  60-513;  61-131.  953;  *•* 
332,  S33.  861:  64-252;  05-6  f5 
<*8-188:  T7-39.  134;  T8-315  177 
80-37:  82-949;  85-12:  87-*r74: 
88-.-i65 :  !>O-1074  ;  05-«7»i 
104-S87:  112-289:  118-707 
127-659  :  i:t8-537  :  141-451 

St.   Rop'r.   56-438. 

N.    Y.    Ann.    Cas.   7-145.    Uf»3    '^ 
138:  9-254;  10-3.V5. 
1836a. 

App.      Div.     152-84: 
108-34. 

N.    Y.    Supp.    134-59 
144-8S9;      148-615- 
l.'S3-8C6. 
18,<I7. 

N.  Y.  105-488;  133-177-  1»- 
161. 

nun,  50-443;  89-164. 
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App.  DIv.  0-lCO;  37-320;  3I>- 
402;  00-Sl;  ol-77;  «.s-:i70:  7a- 
601;  ^8-36 1  ;  Tl>-tj«  ;  l>«i-2«e  : 
110-165;  laa^lHH;  140-038; 
l«0-485;   161-800. 

Misc.  S-149;  17-051;  UH^m,: 
aT-107;  35-641. 

N.  Y.  Supp.  51-318;  50-380;  «U- 
440;    e4-niS;    TO-2r,8:    TO-IOIO. 

_  1102  ;  ISJa-eaO  ;  145-1083. 
*^y    Ina.  Ca..  X^ 

N.   ¥.  1-GOB. 


76- 


Hun.   77-248:  89-581. 

App.  DIv.  73-601 ;  160-486. 

N.  y.  Sup  p.  28-4 12;  56-280; 
^^^258;  110-1030;  145-1033. 
1840. 

App.  DIv.  72-601. 

N.  Y.  Supp.  70-258. 

Hun,  60-44a 

App.  DIv.  51-77:  72-601;  HO- 
1^-160-487. 

Misc.  36-35. 

N.  Y.  Supp.  72-52  ;  76-268  ;  145- 
1038. 
1643. 

X.   Y.  3-281;  03-441. 

App.  DIv.  T3B-eoi ;  100-487. 

N.  Y.  Supp.  76-258;  145-1033. 
1843. 

N.    Y.    109-160. 

App.   DIv.    13H-76,   91;    140-630; 
141-907;   168-710. 

N.    Y.    Supp.   125-982;   120-480. 

N.  Y.  68-438;  149-66;  199-160. 
Hud.  63-336. 

App.     DIv.    30-.')9;    40-514;    50- 
368;    56-92;    72-601;    112-243; 
131-866. 
Misc.   25-134;  27-106;  30-37. 
N.    y.   Supp.   07-610;   72-44;   70- 

258:  115-289. 
St.   Rep'r.   12-714;  29-104. 
Svbd.  1. 

St.   Rep'r.,  48-870. 
8vbd.  2. 

Hon,    89-213;   40-654;    08-342. 
Dem.    4-104. 
1845. 
App.  DIv.  T2-601. 
Supp.  70-258. 


1846. 

Hun. 

1847. 

Hun 


03-344:    79-4Sfi:    88-427. 
DIv.   60-82;  72-601. 
Supp.  08-440;  70-258. 


79_4g7, 

App.'  DIv.  72-601. 
Misc.  41-318. 
N.  Y.  Supp.  70-258. 
1848. 
N.  Y.  08-498;  134-1.S3. 


Hun,   48-52:    03-336;   88-427 
App.  DIv.  0O-366 ;  T8-601 ;  ilo- 

ie»;    112-343.  • 

iVIiKC.   30-305. 
***279  ^**^'  «8-M6;  76-208;  98- 

«  ^K  ^J^P''-   1*-714;  29-104. 
Saba.  2. 

Huo.  78-432. 

Abb.  N.  C.  18-147. 
1849. 

N.   Y.   173-412. 

Hun,  79-487. 

App.  Div.  50-366 ;  72-601 :  llo- 

186U. 

Hun,  08-836;  79-487. 
App.  Div.  72-601. 
N.  y.  Supp.  76-258. 
1N61. 
App.  Div.  72-601. 

18V-  ^"^^-  ^^^ 
N.  Y.  124-WO. 
Hun,  87-220. 
App.      Div.      78-601;      118-245; 

119-099:    140-632. 
Ml«c.    17-650. 

^'l<^'.290.^''-     '''^^^'    ^^•2^®' 

Civ.  Proc*  7-100. 
1853. 

Ilun,  79-487:  87-220. 

App.  Div.  72-601:  185-416. 

N.    Y.    Supp.   7<*-258;   119-921. 

St.    Rep'r.   12-713. 
1854. 

Hun,    79-486. 

App.    DIv.    34-69;    72-601;    112- 
245;   140-631. 

Misc.  42-336;  52-298. 

N.  Y.  Supp.  70-258. 

Olv.  Proc.  7-100. 
1855. 

App.  DIv.  72-^1. 

N.  Y.  Supp.  70-268. 
1850. 

App.  DIv.  72-601. 

N.  Y.  Supn.  70-258. 

Paige,  5-254;  9-28. 
1857. 

App.  DIv.  72-601. 

N.  Y.  Supp.  70-258. 
1858. 

App.  DIv.  72-601. 

N.  Y.  Supp.  70-258. 
1800. 

N.   Y.   178-404;   199-161. 

App.  Div.  50-366 ;  72-601 ;  llO- 
165;  112-243,  245;  132-788. 

MUc.      8-400;     17-651;      27-107: 
30-305. 

N.    Y.    Snpp.    08-585;   04-4;    70- 
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1861. 

N.   ¥.  04-535;  lia-118. 

Uun,  28-242;  46-234;  47-7;  73- 

143. 
Aot).  Dlv.  47-125  :  61-31 ;  86-73 ; 

160-485. 
Misc.  68-171 :  64-608 ;  75-434. 
N.     Y.     Supp.     7U-253;     80-410; 

114-615;     135-515;    148-324; 

1S6-873. 
St.  Kep'r.  34-951;  48-208. 
Abb.  N.  C.  17-882. 
Dem.  4-58. 
Subd.  1. 

N.   Y.  84-643;  94-535. 
App.  Div.  61-31;  80-75. 
St.  Rep'r.  46-868. 
Civ.  Proc.  5-87. 
1862. 

Misc.  61-206;  64-608. 
N.  Y.  Supp.  143-324. 
1803. 

Misc.  61-208;  64-603. 
1864. 

Misc.  64-608. 
186S. 
N.  Y.  189-210;  161-176;  171-176. 
Hun,  76-522. 
App.     Div.    53-106:    70-523:    74- 

567  ;  104-325  ;  131-876  ;  158- 

845. 
Mlsr.     14-65:     19-387:     25-461; 

30-2;  81-423;  36-473:  39-717; 

51-543;  61-208;  64-608;  75- 

434  *   89-21 
N.  Y.  Supp.  41-353;  55-644;  61- 

430;    66-570:     73-808;     75-373; 

77-748;     116-804;     135-515; 

143-324;   152-557. 
Abb.  N.  C.  17-328. 
Redf.  5-376. 
Dem.  6-31.  361. 
Connoly.  2-212. 
N.  Y.  Ann.  Cas.  16-440. 
1866. 
N.    Y.    108-255.    265;    112-104; 

139-210;  205-236;  213-54. 
Hun,   41-366:  47-65.  66:   48-534; 

50-236;  68-71;   81-223. 
App.    Diy.  9-36:  46-532:   76-205; 

101-124;    123-139;    124-703; 

131-270;    144-23. 
Misc.    8-392:     24-620:    27-429; 

63-607;    64-603;    88-421. 
N.  Y.  Supp.  30-677:  54-127;  61- 

448;    91-937;    118-629;    126- 

43;    128-1020. 
St.   Rep'r.    16-26. 
1867. 
N.   Y.   108-255:   112-104. 
Hun,  48-534:  81-223. 
App.   Div.   9-35:  63-81. 
Mlso.  8-392:  64-603. 
N.     Y.     Supp.     30-677:     70-252: 

114-615;  121-590,  939. 


1868 

N.   Y.   Supp.   152-548. 
1868. 

App.  DlT.  165-106. 

Misc.  39-71». 
1876. 

N.  Y.  218-104. 

App.  Dly.  26-124  ;  47-472 ;  14M 
251;  57-502;  144-630;  141 
68,  706 ;  160-406. 

N.    Y.   Supp.   96-740. 
1871. 

N.  Y.  47-299;  98-40;  O0-€ll 
121-241;  148-584;  104-71 
190-63.   501;   201-362. 

Hun,  14-856;  16-587;  36-lGI 
81-236;  88-171. 

App.  Dlv.  8-280;  8-563;  31-304 
82-576;  46-406:  4a-31U; 
277;  71-104;  73-29;  HH 
84-218;  98-256;  107.46l»| 
110-96 ;  118-900;  131-238 
137-642;  144-540;  169-42f: 
161-132. 

Misc.  46-348;  51-215;  S»-^; 
61-844;  62-640;  79-621;  8i- 
469;  90-306. 

N.  Y.  Supp.  35-583;  69-708:  70- 
170;  70^728;  76-406;  80-eT7 
90-481;  99-748:  113-289; 
115-1016;  127-184;  120-816 
1^368;     144-600;    l&2-58< 

ClT.  Proc.  14-377;  16-220. 

N.  Y.  Ann.  Caa.  1-897;  6-195;  0- 

461. 
Week.  Dig.  26-266. 
1872. 
N.  Y.  6-236;  19-369;  32-258:69- 

30;  74-487;  194-72. 
Hun.  91-188. 
App.     Div.    107-466;    186-422; 

169-420. 
Misc.  62-540;  79-621. 
N.    Y.    Supp.    75-728;    115.1016: 

119-994:     144-690;    162-584. 
App.  Dlv.  40-406;  71-101 
Civ.  Proc.  14-146. 
1878. 
N.  Y.  6-286;  19-369;  36-361: 4S- 

88;    51-338;   66-379;   67^2; 

194—78 
Hun.    12^306;   18-273:   68-.^ 
App.     Dlv.     107-466;     118-MO; 

137-642. 
Misc.    51-215;   62-.'>40;  70-521; 

89-560. 
N.    Y.    Supp.    75-728;     1HM«1: 

99-748:     115-1016;     143-353; 

152-.')1.    548. 
App.    Dlv.    40-406;    71-104;  98- 

N.  Y.  Ann.  Cas.  4-851. 
1874. 

N.  Y.  166-120. 
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App.  DIv.  40-406 ;  71-104 ;  lOT- 

4tttf;    137-642. 
BAisc  e:&-640;  79-521. 
A%.    1.   bupp.  75-728;   115-1016; 

162-584. 
'X.  V.  Aun.  Gas.  4-351. 
Uarb.    U-481:    10-508. 

App.   DIv.  71-104;  107-466. 

MlBC.  Q2-540:   79-521. 

N'.    Y.   Supp.   75-728;   115-1016; 

lR2.r»84. 
K.  i.  Auu.  Cas.  4-351. 

App.     l)«v.     «-563:    aS-318;     40- 

406  ;  71-104  ;  107-466. 
MiBC.   e2-540:   79-521. 
N.   Y.   Supp.  75-728;    115-1016; 

152-584. 
Civ.    l»roo.  14-877. 
N77. 
N.   Y.   18-488. 
App.     DIv.    3«-126;    40-406;    71- 

104 ;  107-466. 
Misc.  03-540;  79-521. 
>i.   Y.  supp.  5«-545;  76-28;  115- 

1016;   162-584. 
How.    12-457;   17-31. 
Bart».   58-625. 
N.  Y.  Ann.  Cas.  1-158. 
»78. 
App.  Div.  40-406 ;  71-104  ;  107- 

Misc. '62-540 ;   79-521. 

N.   Y.  Supp.   76-728;   116-1016; 

162-584. 
How.   rr.  12-457. 
1879. 
N.    Y.    136-269  ;^  194-72;    201- 

862. 
Hr.ii.  27-44;  34-157;  48-577;  60- 

480. 
App.    DIv.    15-341;    24-555;    40- 
406;   41-380,   538;    64-171;   60- 
94,  277  ;  71-104  ;  84-218  ;  107- 
466;  113-900;  144-551. 
Misc.  61-210;   62-540.  79-521. 
N.   Y.  Sapp.  40-981:  69-708:  70- 
170;      76-728:     99-748:     lOO- 
990;    116-1016;    152-584. 
N.  Y.  Ann.  Cas.  1-397;  7-268. 
1880. 

N.   Y.  66-621. 
Hun.   16-235. 
App.   DIv.  43-95. 
Mine.   5-532. 
1881. 
How.  28-1. 
Wend.   11-28. 
Misc.  30-749. 
1882. 

N.  Y.  Supp.  79-868. 
1883. 

N.  Y.  11-61. 
1884. 

App.   DIv.   43-95. 


1886. 

App.   DIv.   48-95. 
ISHO. 

App.  Dlv.   43-95. 
1887. 

App.  DIv.  43-95;  81-304. 

N.    Y.   Supp.  80-924. 
1888 

N.  *Y.    9-176;    66-599;    68-402; 
182-369. 

App.  Div.  43-95.  103:  81-304;  89- 
6. 

Misc.    5-532;   34-585. 

N.  Y.  Supp.  69-529;  80-924. 

Daly,  7-340. 
1890. 

App.  DIv.  48-96;  89-6. 

N.   Y.  Supp.  69-529. 
1891. 

N.   Y.   102-538. 

Misc.  8-587;  13-71. 
1892. 

N.   Y.  66-599. 

Misc.  13-72. 

Barb.  46-287. 
1893. 

N.   Y.  2-182. 

Hun,   68-243. 

App.  Div.  44-463;  61-447. 

N.  Y.  Supp.  61-33;  70-679. 

N.  Y.  Super.  69-481. 
1894. 

Barb.  29-239. 

Johns.  6-101. 
1896. 

N.   Y.  60-J76. 

N.  Y.  Supp.  88-1004. 
1897. 

Hun,  34-112. 

App.  DIv.  61-447;  76-127. 

Misc.  40-.TO.  ^      ^^ 

N.  Y.  Supp.  70-679;  77-410;  92- 
122. 

Civ.   Proc.  7-406.  _     «^  ... 

Abb.   N.   C.   15-231.  462;  29-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 
1898. 

Hun,    14-263;   64-610. 
N.  Y.  Supp.  124-918. 
1899. 

N.    Y,   37-108. 
App.   DIv.  fH)-423. 

Misc. 


( 


19-134. 

N.    Y.   Supp.  86-415. 
190O. 

App.    DIv.    15-209;   136-629. 

N.   Y.   Rupp.   121-380. 

N.  Y.  Ann.  Cas.  4-174. 
1901. 

N.   Y.  214-104. 

N.  Y.  Supp.  121-380. 

App.    DIv.    136-629. 
1002. 

N.    Y.    15-432:    23-4G5;    24-181; 
35-.^52;    98-523;    99-:i58;    108- 
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.100:  11O-504;  117-542;  1412- 
2u;{:  l<{|-<Mi:  MM-.Vi.  M  .: 
160-203;  lH2-,sn;j;  183-:'»n7: 
1»7-319;  204-180;  a«8-.V,9 : 
aia-207 ;     aia-103 ;      ai4-35, 

Hun,     46-538;     40-535;     T5-152; 

T8-577;  ba-3U7. 
App.  DIv.  8-r.lO;  11-165;  12-31. 
156.  524;  13-170;  14-51;  21- 
315;  22-522;  2«-13n;  24-118; 
26-124;  4r,-30U;  5:i-rfj;  &^. 
11:  57-104.  212;  05-170:  OO-- 
484:  73-308;  70-254:  80-343: 
83-342;  .S4-550  ;  NS-252  ;  H()- 
252;  l>l-5K»;  04-3ri:  !>.»-).. o:  »H- 
169,  378.  882 ;  tlO-604  ;  ll>2- 
507;  105-430;  lOU-012,  7SJ4; 
112-143,  3r,6,  7i4;  li:;-7(),  73, 
00.  100:  121-128.  714;  122- 
589.  817;  12.,-301:  124-:i52: 
12s-r>44:  i;{o-;t,s7:  1  :i -ur,. 
832;  136-320;  137-408;  130- 
449  ;  142-.",4  ;  1  i4-!i2.  (M)5  ; 
146-68;  1S2-S4.  742;  158- 
620 ;  155-374,  G5C  ;  150-161, 
433;  157-253,  417.  651:  lOO- 
404;  103-50,  825,  829;  168- 
30,   468. 

Misc.  tt-:ir»5:  13-98:  16-077;  2o. 
66;  33-720;  30-128;  42-615; 
60-482  ;  61-502  ;  70-341 ;  77- 
330;  87-81  ;   02-467. 

N.  Y.  Supp.  20-571;  47-235;  4S- 
36,  940;  50-100:  CW-oSO:  or.- 
49;  60-1108.  <5.s-lc»5fj;  72-:.(>s. 
10.13;  73-296:  ««-3n6:  84-10.13: 
86-.50;  87-07.  025,  OOO;  00-5.')2. 
02-914;  O4-203;  06-244;  07- 
11(J7;  08-8H7;  100-731  ;  107- 
604;  120-1;  124-660;  120- 
880;  128-081.  03.".;  120-378: 
130-555 ;  131-1  :  130-256. 
654;  138-804:  140-.159 :  111- 
901,  1000:  147-475:  148- 
500;  151-286;  160-7  ;  157- 
318. 

St.    Rep'r.    37-556. 

Civ.  Proc.   10-.391. 

Abb.   N.   C.  20-293:  31-249. 

N.   Y.   Super.   54-146. 

N.  Y.  Ann.  ra».  1-387;  4-9;  6- 
121;  0-304,  u.,  885. 

Connoly,   1-365. 
1003. 

N.  Y.  0«-5'J3;  142-203:  107- 
310:  201-487;  2O4-130  ;  213- 
103;  214-104. 

Hun,   40-r..T-.:   S3-10.1:   .<?7-411. 

App.  niv.  12-31:  23-135:  1.0- 
124:  45-,3(tf):  47-472:  53-445: 
84-.359:  85-477:  88-252;  80- 
252:  04-35:  J#5-150;  5>8-.3S2: 
10.S--J.-(h  121-1128.  7H:  i:wi- 
387;  137-400:  i:m-tr.'j:  144- 
635,      642 ;      1  IO-(;S  ;      152-80.  I 


742;  inS-aiU;  lo6-4:i8;  10««- 
44H  ;     ■02-.S.J4. 

Mi.NC.  4O-403;  fil-320;  70-341; 
88-380,    458. 

N.  Y.  .s  pp.  ::0-57l:  :u-3:.»:  4h- 
940:  <i3-580:  72-986;  Kl-avi 
87-906;  88-847:  O5-740:  IM- 
275;  12s-o:n  ;  120-.-»7S:  i:tt»- 
.•..15:  140-n.iO:  i4i-iomi:  14**- 

170;  151-2K6,  953;  152-215; 
lBt'-143. 

Civ.   liuc.   1.1-347. 

Connoly,   1-866. 

\.    V.  Auu.  Cas.  5-121. 
10O4. 

N.  Y.  ?*8-523:  11O-.504:  117.54:*: 
1 42-l'03 ;  1 77-; W4 ;  188-407  ; 
.201-487;    213-103;    214-104. 

Huu.   75S-278:  87-411;   8v^-o01. 

Apn.  DIv  0-43:  8-510:  2:^1% 
20-124:  31-450:  47-472:  7UM. 
72-1:  73-170.  3.10:  81-C17:  •>  »- 
350:  83-477:  80-2.VJ:  »4-:5': 
O8-380  :  t>0-185  :  10K.25: : 
1*M-128,  714;  122-56S;  I**"- 
38T;  144-633:  152-742;  IM- 
.':74.  050;  156-438:  100-4tM: 
M'3-469. 

Misc.  13-98;  16-077;  36-TW; 
8;i-150.    161  :   8«-460. 

N.  Y.  Supp.  34-350:  52-836:  cn- 
580  :  05-1 123  ;  70-746. 772 :  Sl- 
356;  87-Onr, :  10rt-46.1:  10T- 
401:  114-893:  120-37S:  14<»- 
"'"      '     144-656:  148- 


tl3- 


«i. 


559:   141-1016; 

771  ;    152-214. 
N.  Y.  Ann.  Cas.  1-38". 
0O5. 
N.    Y.    58-889:    148-203; 

103:   2i4-104. 
App.    1)1  V.    241-124:    47-472: 

252:    1OS-250:    121-12S    714: 

144-035  :     1 46-08  :     1 52-742 ; 

155-656  :  15d-433  ;  100-4Q4. 
N.    Y.    Hupp.    05-740;    140-559; 

141-001. 
Abb.    K.    C.   31-SM9. 
f  !Mm;. 
N.   Y.  60-122;   13.S-517;  165-234 
II I'll.   00-170. 
App.  Ply.  187-408. 
Misc.   23-411;  30-15. 
N.    Y.    Supp.    3:5-7.30:   72-39. 
1007. 

N.  Y.  100-893;  &OII-245. 
Tlun,   45-riP:   02-.v»;r.  7:i-3«»i 
App.  niv.  8-4,53:  17-017:  82-,'«9: 

35-272:  44-.304:  4S^-^7:  >Cl-471. 

01-99;  1 10-13  ;  150-918. 
Misc.  3I-31MI:  42-7«:  45-b;f;. 
N.    Y.    Si'Pti.    55-3-    WI-040:   ''«- 

288;    82-401;    96-1042;   1S»- 
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100s. 
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App. 
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.  24-20:  1OO-20:j 
70-.3P1. 
I>lv.  44-304:  S3-47f 
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45-1G6. 
Sapp.  60-640;  130-32o. 


Misc. 
N.  Y, 
IBIO. 

App.  DiT.  167-137. 

N,  Y.  lia.62tt;  I6».f>9;  186-40B. 

Hun,  20-253 ;  4l-lt)tf:  65-3U3. 

App.  Dlf.  17-247:  80-239:  54- 
jJt:  lt7-^:8^;  ia«-774:  ia:4- 
277;   137-lUl;   130-420. 

Misc.  27-r.0«):  30-(!2r»:  :».:5-r.m:  40- 
94  ;  46-162  }  60-320  ;  51-429. 

N.  Y.  Supp.  3B-712:  45-587;  51- 
601;  58-34i>:  5«-200:  ^03- 
1101:  W.S-6S4;  14MM01:  lii- 
116;   llT-26;   121-1048;   124- 

Bt.  Bep'r.  3-2G2:  30-237;  47-781; 
67-582. 

Civ.   Proc.   14-303. 

Abb.    N.   C.   18-149:   20-151. 

How.  67-255.  ^     ^ 

X.   Y.  Ann.  Cas.  B-80G;  6-193. 
Snbd.  2. 

N.    Y.    143-571. 

N.  Y.  Ann.  Caa.  1-22. 
SnUd.  8. 

N.  Y.  52-405. 

Hun.  80-164. 

App.  Dlv.  8B-160. 

Misc.  18-507. 

Abb.  N.  C.  16-4«2. 

Week.  Dig.  17-239. 

App.   Dlv.   85-428. 

Misc.    64-454.  ^  ^^ 

N.   Y.   8upp.  64-810;  85-224. 

St.    Ilop'r.   16-811. 

X.   Y.    Aim.   Cas.  5-20.'*. 

N. 'y    8-148;   73-292;   122-551; 

217-30. 
Huu.    87-683:    40-316. 
App.    Dlv.  4<U567  :  72-60  ; 

404:    112-501;    Jl.H-24.i; 

64. 
Misc.  13-72;  62-80;  65-17 

280. 
N.  Y.  Supp.  61-1057:  76-:^3r,-^86 

224;    »8!:382:    110-259; 

344  ;  130-947. 
1916. 

15-5C1:   51-80- 


102- 
120- 


73- 


119- 


Hun, 
1917. 

N.    Y. 

Hun. 
App. 
Misc. 


64-487;    04-ir)n:    130-454. 
16-oo5;-  lS-47:    20-1C3. 
Dlv.  .%%-124;  SO-r.Ol. 

20-6;'7:     27-r.()2;     :iK-2r»3: 
S2-G77 :    39-98 ;    66- 


31-504 
573. 

N.  Y.   Supp.  27-285:  46-3S3:  47- 

660:    66-885:    '^»-?41:    fn"^^^  = 
IS-.H82;  78-900:   l«7-.''.10. 

1918. 

N     Y     61-542:    74-2.'^4:    130-232: 
189-89;  161-353. 
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Hun,    26-G23;    31-434,    575:    32- 
12;     64-C14;     71-477;     82-576; 
112-431. 
App.    Dlv.    13-225:    82-226;    86- 

51;  6H-280. 
MJsc.  6-208:  14-503;  20-182.  216; 
27-529:   30-720;   33-38;   88-73, 
291. 
N.   Y.   Supp.  31-737:  55-188:  68- 

412:  64-596:  71-241.   768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21-89. 
1919. 
N.    Y,    190-178,    192,    196,    197; 

216-205. 
App.    Dlv.    76-145:    82-457:    84- 
2^0:   97-1 SS:    99-4H2:    112-219: 
181-382;   149-164:  166-255. 
lli^n      -i4-4fM):     54-283:     57-99; 
60-75:    60-221:    67-246;    68- 
532:  88-311:  93-339. 
N.  Y.  *upp.  77-873 :  St-835 :  82- 
n:U  :   89-856:    I04-lon:    107- 
302;  111-745:  124-968;  134- 
104^;  150-647 ;  151r87t ;  167- 
151.  242. 
X.  y.  Ann.  Cns.  6-130. 
1980. 

N.  Y.  190-178,  102,  106. 

ApD.    Dlv.    13-226;   32-226;   112- 

N.  Y.*  Ann.  Caa.  6-130. 

'^N.*V.  74-234  ;  183-92  ;  190-178. 
192,  196. 
Hun.  12-491.  ^  _^     ^^„ 

App.   Dlv.    13-225;   82-226;   112- 

219. 
Mi.9C.    30-720:    66-221  :    98-341. 
N.  Y.   Supp.  64-596:   157-151. 
X.    Y.   Ann.    ('as.   6-130. 
1922 

^i.  Y.  183-92,  280;    190-178,   1»2, 

106. 
App.   Dlv.    13-225:   32-226;   112- 

219. 
Misc.   66-221:   98-341. 
N.  Y.  Supp.  62-073. 
Abb.  N.  C.  29-384. 
Keypfl.  8-5C2. 
N.  Y.  Ann.  Cas.  6-130. 

N.  Y.  190-178.  192,  196. 

App.   Dlv.    13-225;   32-226;   112- 

21t». 
Misc.    27-529;    9,^-341. 
N,    Y.    Supp.    58-412;    116-781; 

157-151. 
X.  Y.   Ann.   Cas.  6-130. 
1024. 

X.  Y.  190-178.  102,  196. 

App.   Dlv.    13-225:   82-226;    112- 

219. 
X.  Y.  Ann.  Cas.  6-130. 
1925. 

N.     Y.     125-280;     126-342;    180- 

391;     152-3fi6;     160-377:     171- 
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403;    1T6-432;    177-509;    193- 

841:    1&8-411;    204-9;    205- 

84;    2Utt-494;    212-520;    210- 

463. 
Hun,  84-143;  60-32;  65-210;  71- 

422,   542;   74-8;  82-90;  89-271. 
App.  Dir.  3-185;  10-549;  19-394; 

21-155;  23-129;  24-74;  25-337; 

20-141;    33-C;    34-198:    40-83; 

50-26;  55-41;  58-119.  536:  07- 

308;     08-233;    09-177;    70-400; 

N3-107.  lis;  90-461:   102-338, 

340;     104-54:     112-607;     113- 

534;    117-666;    134-272;    140- 

606;     152-35;;;     155-31,     215, 

L'22;   KJ3-235;   100-728;  107- 

863;   1O8-104,  306. 
Mi  so.  O-407:  25-548:  20-226;  30- 

496;     38-105;     42-629;     48- 

83:    57-368;    00-424;    07-214. 

300  ;  70-317  ;  70-345  ;  82-496; 

91-588. 
N.  Y.  Supp.  44-707;  47-402;  49- 

1088;   64-479,  480;  50-841;  57- 

632;  01-570;  CKJ-659;  07-27;  08- 
.161,  6.-)l;   73-l(>03;   74-813:  78- 

779;   89-112;   92-484;   93-349; 

95-81 ;       122-632 ;       125-865 ; 

127-756;    i:i3-120 ;    135-384; 

148-42;      15O-850;      153-776; 

154-711.  1010;  157-257. 
1920. 

N.  Y.  11-376,  390:  12-52:  72-583. 
Hiin,   58-284;   74-345:   87-510. 
App.     Div.     25-ft3;     47-119;    70- 

361;  88-586. 
^nac    30-566;    00-140. 
N.  Y.   Supp.  34-286;  48-882;  03- 

1027;  85-193. 
1927. 

N.  Y.  107-225. 

Hun,  87-510. 

App.   Dlv.  47-119;  88-586. 

Misc.   30-566;   00-140. 

N.    Y.    Supp.    03-1027;    85-103; 

123-273. 
1928. 

App.  DIv.  47-119;  70-361. 
N.    Y.   Supp.   84-286. 
1929. 

N.   Y.   107-225. 
App.   Dlv.  47-119. 
Misr.  00-140. 

N.    Y.    Supp.    03-1027;    123-273. 
1930. 
N.  Y.   10-164;   72-583;   150-136; 

187-8:    200-147. 
Hun,  29-44. 

App.   Dlv.  87-6;  88-585. 
Misr.   30-566. 

N.    Y.   Supp.   03-1027;  85-193. 
1931. 

X.   Y.   75-316;   147-225;   114-318. 
Hun.   73-429:  87-510. 
App.    Dlv.   87-4. 


N.   Y.    Snpp.    152-807. 
Misc.   60-110. 


1932. 
N.    Y.   121-194:  141.138. 
Hun,   8-706;   8-313;   16-625:  37* 

803. 
App.  Dlv.  1^17;  7-169. 
Misc.    19-171;    24-645;    26-146; 

85-329;    50-329.    408;    79-615. 
N.     Y.     Supp.    56-805;    6»-!»3: 

1O8-1044:   152-628. 
N.   Y.   Super.   59-320. 
1933. 

N.  Y.  4-514;  141-138. 
Hun,  19-569;  ST-303. 
App.  Dlv.    1-517;    62-531;  84- 

564;   117-291. 
Misc.     19-171;     86-329;     60-329. 

408;  58-234;  02-256. 
N.  Y.  Supp.  44-194;  66-805;  6S. 

478;  82-481:  98-684. 
1934. 
N.   Y.  141-138. 
Anp.  Dlv.   1-517. 
iffisc.     19-171;     86-329;    60-82S^ 

408.  ^^ 

1986.     • 
N.  Y.   141-138. 
App.    Dlv.   1-517. 
li^sc.     19-171;     86-329;    66-m 

408.  ^^ 

N.   Y.   Supp.  44-104. 
1930. 

M\Bc.  19-171;  60-320. 
1937. 
N.  Y.  4-514;  61-1:  92-581;  IW- 

274;  121-277;  i91-44& 
Hun.  22-228. 

p.  Dlv.  62-530;  84-564;  HT- 


^^/« 


1O90 


285. 

Misc.   20-413;  27-208;  60-329. 

N.     Y.     Supp.     82-841;    06-6N: 
102-317. 
1938. 

App.  Dlv.  62-530;  117-286. 

Misc.  20-413;  60-329. 

N.   Y.   Supp,   102-817. 
1989. 

Hun,  19-184. 

App.  Dlv.  84-564  ;  117-286. 

Misc.  27-208;  60-329. 

N.  Y.  Supp.  82-841;  102-317. 
1010 

App.    Dlv.   117-288. 

Misc.  60-329. 
1941. 

App.    Dlv.   117-288. 

Misc.  60-329. 
1948. 

Hnn,  78-4. 

Misc.  86-364. 
1946. 

App.   Dlv.  66-467. 

Misc.   37-619  ;  40-634  ;  68-411. 

N.  y.  Supp.  78-67;  83-71. 

Abb.  N.  C.  24-400. 
1947. 

App.    Dlv.    64-615;  132-8St 
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Misc.  8e-462. 

N.    Y.    Supp.   T»-291. 

N.  Y.  57-161;  128-130;  158-384. 
Hun.  84-163;  88-287;  46-394;  »0- 

148. 
App.    Dlv.    8-468;    41-598;    70- 

408;    118-179,    622;    11»-419; 

127-60n:   130-027;   134-56,  69. 

72;    186-183;    140-613,    620. 
Misc.     19-673;     20-148;     87-521; 

43-185;   53-350;    64-131;   02- 

92;  07-580. 
N.   Y.   Supp.   44-42;  60-784;  76- 

1076;    78-779;    103-146,   465; 

104-447 ;     105-844 ;     1 14-401 ; 

116-393;      118-712;      120-41; 

124-782;  126-1045;  180-273; 

141-225. 
St.   Repr.  48-697. 
Civ.  Proc.  0-410. 
Abb.   N.  C.   22-211. 
N.  Y.  Ann.  Cas.  4-369. 
Bvbd.  1. 

N.   Y.   56-525;  122-197. 

Hun,  78-545. 

App.  Div.  82-51 ;  100-565  ;  118- 

179;    130-627;    140-617. 
N.   Y.   Supp.  29-619:  62-281. 
Abb.   N.  C.  27-261. 
Snbd.  2. 
App.  Dlv.  180-627. 
Misc.  78-96. 
Svbd.  8. 

N.  Y.  00-317;  141-286. 
Hun.   26-16;   27-529;   80-322. 
App.    Div.    13U-627. 
Misc.  10-249. 
N.  Y.  Supp.  188-693. 
St.   RepT.  62-318. 
Snbd.  4. 

App.    Dlv.    180-627;    140-620. 
1949. 

N.    Y.    66-525;   67-161;    128-129. 
Hun,    16-204;    10-219. 
App.   Dlv.   8-468:   119-420. 
N.    Y.    Supp.    104-447;    105-844; 

118-712. 
Misc.  63-470;  54-131. 
I960. 

N.   Y.  30-5C9;  40-511;  67-161. 
App.   Dlv.  38-27l>. 
Misc.    92-99. 
Keyes.  2-111. 

N.  Y.  Supp.  118-712;  150-171. 
N.  Y.  Ann.  Cas.  O-260. 
1951. 
N.  Y.  78-535. 
N.  Y.  Supp.   118-712. 
1952. 

N.  Y.   Supp.   118-712. 
How.  Pr.  11-418. 
Barb.  20-487. 
1968. 
N.  Y.  101-539. 


Hun.  82-612. 

N.  Y.  Supp.  118-712. 
1054. 

App.  Div.  119-422. 

Misc.  43-188;  64-132. 

N.  Y.  Supp.  118-712. 
1966. 

App.  Div.  5-415;  130-628;  136- 

N.  Y.'  Supp.  118-712;  120-41. 
1960. 

N.  Y.  128-129. 

App.  Dlv.  8-469. 

N.  Y.  Supp.  118-712. 
1067. 

N.  Y.  9-349. 

Hun,  9-708. 

App.   Dlv.   123-37. 

N.    Y.    Supp.    107-868;    148-160. 
1968. 

Misc.   36-717;   92-99. 

N.  Y.  Ann.  Cas.  O-260. 

N.  Y.  Supp.  150-171. 
1901. 

N.  Y.  39-506. 

App.    Div.    187-865. 

N.    Y.    Supp.    122-852. 
1902. 

Hun,   68-243;   03-211. 

App.    Div.    62-595;    114-226. 

N.  Y.   Supp.   10O-81. 
1905. 

N.  Y.  07-585. 
1900. 

N.  Y.  37-586;  19-83;  217-29. 

Hun.   7-114;  40-197. 
19«9. 

N.  Y.  0.3-202  ;  12-522 ;  134-301 ; 
207-2.1;    213-4. 

Hun,   64-438;    58-243. 

Apo.      Div.     37-121  ;      147-669 ; 
168-327  :  101-438;  170-475. 

N.    Y.    Supp.    eS-H.-^O;    140-801. 
1973. 

N.   Y.  213-9. 

App.  Div.  158-334. 

N.  Y.  Supp.  143-389. 
1974. 

App.    Div.   101-438. 

N.  Y.  Supp.  14<;-801. 
1977. 

N.   Y.   139-471. 

N.  Y.  Supp.  150-950. 
1978. 

N.  Y.  Supp.  150-950. 
1979. 

N.  Y.  Supp.  150-950. 
1080. 

N.  Y.  Supp.  150-950. 
1983 

n'  V.  27-45:  49-125:  52-576:  55- 
525:    02-186;   80-117;    101-539. 

Hun,   90-148. 

App.    Div.    140-617. 

Misc.     19-073:    07-578. 

N.  Y.  Supp.  124-782  ;  126-1045 ; 
141-225.  ^  , 
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1984. 

Hun.  40-816. 

App.   DIv.   dO-96:  44-463. 

Misc.    37-521. 

N.  Y.  Supp.  75-1076;  150-950. 
1&85. 

N.  Y.  52-576. 
1086. 

N.  Y.   Supp.   104-447. 

App.      Dlv.     51-147;     118-179; 
110-419. 

Misc.   54-132. 

Civ.   Proc.  2-295.      * 
lOtK). 

App.  Div.  127-647. 
1001. 

Misc.  S-153;  34-25,  84. 

N.     Y.     Supp.     20-329;     GO-451; 
15O-1033. 

Civ.  l»roc.  23-419. 
1002. 

App.   Div.   127-909. 

Misc.   57-31. 

N.  Y.  Supp.   107-1020. 

Civ.  Proc.  e-297. 
1003. 

N.    Y.   120-360. 

App.  DIv.  85-412. 
1904. 

App.  DIv.  48-560:  85-409. 

Misc.   35-076:  40-134;  58-305. 

N.     Y.     Supp.     «2-807;     72-360; 
100-321;   160-1035. 
1005. 

Misc.  20-55. 

N.  Y.  Supp.  61-961. 
1007. 

N.   Y.   136-522. 

App.    DIv.    10-394:    25-110:    50- 
289;  88-586. 

Misc.  «2-315. 

N.  Y.  Supp.  85-193;  114-1077. 

App.   Dlv.   157-801. 

N.    Y.   Supp.   82-401;   142-511. 
lOOO. 

Civ.    Proc.   15-10,  879. 
2000. 

Misc.   57-34. 

N.  Y.  Supp.  107-1020. 
2003. 

Civ.  Proc.  15-19. 
2<)04. 

Civ.    Proc.    15-19. 

App.   Dlv.   157-301. 
57-35. 
Supp.   1 07-1020. 


IMisc, 
N.   Y 

200.*;. 

Ilnn. 


04-376;   7C-120. 
Misc.    H-153. 

2oo(;. 

MIsT.    57-35. 
N.   Y.   Supp.   107-1020. 
2007. 

N.  Y.   Supp.   107-049. 
App.   Dlv.   123-274. 


2008. 

N.  Y.  183-476. 
Misc.  14-33. 

^.  y.  183-475. 
N.  Y.  Supp.  36-237. 
2016. 

N.  y.  122-238;  187-418L 

Hun,  88-260. 

App.    Dlv.    81-122;    57-143.  3S4 

75-365:    77-14U;    86-12;   133- 

171;    1^9-472. 
Misc.  13-678. 
N.     Y.     Supp.     68-270;    78-17:,: 

1026;  11451209. 
Abb.  N.  C.  99-182. 
2010. 

N.   y.   133-210;  210-539. 

Hun,  84-1G9. 

App.    Dlv.    23-384;    75-36--^;  PG- 

12;  03-197;  120-499;  |50..5.VJ. 

151-562. 
Mlac.    14-617;    27-458;  83-309. 
N.   Y.   Supp.  58-118:  78-175;  K»- 

245;    ^38-581;     155-595.   ^^ 
Civ.   Proc.   11-184. 
Wpek.   Dig    2^505. 
Subd.  2. 
Hun.   32-537:   38-282:   88-2ea 
App.  DIT.  23-386;  15£36a. 
201 7. 

N.   Y.   136-81. 
Hun.  50-323. 

.    Dlv.    32-184;    47-385;   «S- 
52;     76-.30.'i;     i:?O-40lvr  l.Tt- 

187;    150-77T.    782;   157-801; 

168-557. 
Misc.    10-678;    29-455;   71-354. 
N.  Y.  Supp.  61-100.3:  62-211:  74- 

70;  78-175;  142-511. 
St.  Hep'r.  36-750. 

Abb.  ^^  c.  2J9-17T. 

Svbd.  3. 

Hun,  46-409. 
2018. 

App.  Dlv.  76-365;  129-490. 
N.  Y.  Supp.  78-176. 
2O10. 

N.  y.  89-460;  186-172;  187-4m 
App.     Div.    47-is7:    .^7-l.';i;    frj. 
365  ;  ^-12  :    129-499 :    1S(^ 
852;  151-562. 
Mi.sc.  20-455;  67-84. 
N.  Y.  Supp.  61-1093;  78-175:  83- 

245;    ^07-1020. 
Civ.    Proc.   6-299. 
How.   50-287. 
Sabd.  1. 

App.  Div.  31-122. 
SiiIkI.  5. 

N.  Y.  170-53. 
2020. 

N.   Y.    215-345. 

App.     Dlv.    47-384;    75-365:  ^ 

402:   150-552. 
.Misc.  57-32. 

iqo2 
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3upp.    7H-175 ; 


^^    Y. 
107-1 

ADD.  Div.  75-365;  J>4-403. 
->.   i.  Supp.  78-175.'    ■ 
M»S2.  •^'     '- 

App.  Div.  7B-365:  84-403 

Misc.  8-159. 

X.  r.  Supp.  78-176. 


88-843 : 


A  pp.  Div.  75-865. 
X.  Y.  Supp.  78-175. 
2C»:24. 

Apn.  Div.  75-365. 
MISC.   67-33. 
X.  Y.  Supp.  78-175. 
S025. 

App.    Div.    79-365;    J57-801. 
N.  y.  Supp.   78*175;   14»*511. 

N.  Y.  iaa-173. 

App.    Div.    47-?>8o:    (l^r-142,    l8l ; 

76-865;  100-481. 
Mfsc.    N-153;    25)-4ri5. 
X.  Y.  Snpn.  !2n-3r^-  <M.ino4:  «q- 
2W8;    78-175;    145-1064. 
Snljd.     1. 

N.  r.  Supp.  fl8-:?Qi. 

2027. 

S?c,  TfHft?!"!  57-30. 
Jt.  V.  Supp.  78-175;  107-1020. 
2028. 

App.   Olv.  8;-12a;  7:>-;JG5;  I27- 

U09. 
Misc.  lp-678 ;  P7-40. 
N.  y.  Supp.   *8-U5 ;  lOT-1020. 

App.  Div.  75-365. 
N.  y.  Supp.  78375. 
2O80. 

App.  Piv.  TJi-r" 


24>3i. 

N.   Y 

Ihin 


Supp.  78-175. 

^00-20;  IP -584. 
SI -341;   «0-J3. . 


App.  Div.  6-417;  81-123;  57-14S; 

75-305;        7J>-ir5():        t2p-«4 ; 

130-500;    140-479-    100-4fe;l. 
Misc.    a2-218:    72-420. 
N     Y.   Supp.  iJ5-7lT:  ii^-W:  7^- 

175;    70-1040:    113-504:    125- 

ite;   jai-549;  145-10G4. 


lS3 ;   iai-549 

n«.\v.  oT-111. 


2o:t2. 
N.  Y.  07-212. 
niiri.  25-307.  ROO:  02-379. 
Anp.     PIv.    57-t^S:    70-135: 


150- 


194 ; '    80-1 2 :      1 ««- 1  «5 : 

5 40  ;    151  -5(52  :    1  rt3-«  1 6. 
Misc.    37-635;    G8-S0S ;    74-496. 
N.  Y.  Sunp.  7«-2Hrt:  7J»-1<^-1<>:  ««- 

136.    245;    117-524;    123-686; 

124-1074;    130-.S54  :    l50-5nO. 
riv.    I!roc.    11-180:    13-214.    313. 
How.    N.    S.    I-1II5. 
»iib«1.  1. 
Hnn,  »4-465. 

1p03 


Svbd.  2. 

X.    Y.    100-20;   128-185. 

nun.    34-303.    -165;    81-341;    88- 

•   261 :  OJi-477. 

App.    Div.    0-421;    23-386;    130- 
501  ;    1 50-549:  555. 

Misc.    24-532;    71-353. 

N.    Y.    Sui)p.    34-734 ;    128-610. 

Civ.    Proc.    7-409. 

Abb.   N.   C.   15-463. 
Suhfl.  3. 

ITun,  32-594. 

Ml8C.   8-158.   166. 
.«iiib«l.   4. 

App.    Div.    191*814. 
2033. 

N.  Y.  100-20;  142-630;  10»-442; 
187-2T. 

Hnn,    25-307;    34-893.    465:    4l>- 
44;  04-455. 

App.    DIr.  0-421:  57-148. 

Ml80.  24-532. 

N.   y.  Supp.  83-135. 

St.   Rpp'r.  40-508. 

Civ.  Pror.  9-40r:  18-3ia 

irow.   N.   S.' 1-135. 
8nbd.  1. 

N.    Y.    100-23. 

Hun.  48-590. 
Snh«f.a. 

Hnn.    25-590. 

St.  Rop'r.  4«-e77. 
Snbd.  4. 

Hnn,    25-590:   48-500. 

Apn.   Div.  85-194. 
SiiTmI.  5. 

nvfi,  48-590. 
Snbd.  6. 

App.  Div.  84-588:  85-194. 
2034. 

N.   Y.   100-20;  128-180. 

linn,  25-587;  64-435:  75-281:  02- 
379.   477. 

App.  Div.  0-421;  33-38C:  57-148. 

MIsp.    8-106. 

N.    y.    Sllpp.    123-686. 

Abb.   N.   C.   15-461. 
20.^5. 

•N.   Y.   207-863. 

App.    Div.   57-148. 

Misc.   51-396. 
::o30. 

nun.  60-243. 

N.   Y.   Snpp.   100-608. 

Misc.    71-354. 
2037. 

N.   Y.   100-20. 

H'^n.   77-06. 

Ml.sc.   <i5-119. 

N.  Y.  Snpp.  110-825. 

riv.  Proc.  14-28. 

Cr.   Rep.  3-547. 
2o:w. 

N.   Y.   102-441. 

TTi.n.    4.«-in6. 

App.      Div.     140-93;      167-801; 
100-480. 
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133- 


MlBC.  50-510.  ^ 

N.  Y.  Supp.  61-1095  ;  86-837  ;  »»- 
158:   116-62;   142-511;   145- 
1064. 
St.  Rep'r.  63-836. 
Civ.   Proc.  14-244. 
Subd.  1. 

N.   Y.  111-587. 
Hon.   47-600. 
App.  PIv.  38-113. 
Misc.  29-455. 
Snbd.  2. 

Hun,  41-194. 
App.  Dlv.  87-71. 
2080 

N.  Y.  128-180;  215-843. 
App.    Dlv.    6-417;    68-135; 
185;  160-544;  151-261. 
Misc.   33-400;   34-699. 
N.    Y.    Supp.    68-59;    117-524; 

136-467;    164-965. 
Civ.  Proc.  14-28. 
2041. 

Misc.  8-158;  84-25. 
N.  Y.  Supp.  2».329;  69-451. 
2042. 

App.  Dlv.  57-151. 
2060. 

Misc.  10-249  ;  74-252. 
N.  Y.  Supp.  133-936. 
Civ.  Proc.  18-198. 
Snbd.  1. 

App.  Diy.  11-829. 
2061. 

N.  Y.  Supp.  188-936 
2064. 

Hun.  41-188. 
Cr.  Rep.  4-289. 
2067. 

Hun,  41-188. 
Cr.  Rep.  4-289. 
2068. 

N.  Y.  96-381;  188-440;  206-46; 

216-350. 
App.    Div.  6-424;   104-48 ;   120- 
817;   139-472;   160-545;  168- 
558 
N.  '  Y.    Supp.    93-277  ;    124-47  ; 
136-274. 
2069. 

N.   T.   107-607. 

App.  Dlv.  2-103;  125-139;  146- 

862;  150-779. 
N.  Y.  Supp.   109-531. 
Civ.  Proc.  14-241. 
2060 

App.      Dlv.      68-234 

160-916. 
N.  Y.  Supp.  124-47;   136-694. 
(r.   Rep.  3-457. 
2061. 

App.  Dlv.  160-916. 
20<I2. 

App.   Div.   160-916. 
20««J. 

App.  Div.  31-122  ;  104-48  ;  100- 
482. 


114-209;  14S-10|( 


139-472  ; 


N.  Y.  So 
154-^' 
2067. 

N.  Y.  142-278. 

Hun,  66-288;   70-562. 

App.     mv.     107-229;     IXMS; 

166-388 :   169-895. 
Misc.  31-550. 
N.    T.    Supp.    65-559;    94-1101 

142-306;    166-727. 
Civ.   Proc.   16-379. 
N.  Y.  Super.  64-184. 
2068. 

N.   Y.   136-76. 

Hun,  60-479^  68-514. 

App.    Dlv.    20-27;    50-288;  !»■ 

^7;   138-561. 
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N.   Y.  Supp.  80-917;  100-1112. 

McC'B  cTv.   Proc.  2-47. 

Abb.  N.  C.  7-417. 
2382. 

N.   Y.   100-39. 

Hun,  15-214. 

App.   Div.  27-404. 

Misc.  57-672. 

N.  Y.  Supp.  100-1112. 

How.  40-204. 
2338. 

N.    Y.    100-39. 

Hun,  61-34  ;  68-430. 


App.     Dlv.     101-169;     127-409; 

162-776. 
N.    Y.    Supp.    91-428;    111-558; 

147-930. 
2384. 

N.    Y.   199-39. 
App.  Div.  24-230;  101-1fl». 
N.   Y.    Supp.  01-428;   165-792. 
Abb.  (N.  S.)  11-209. 
N.  Y.  Ann.  Cas.  9-279,  n. 
2885. 

N.    Y.    199-39. 

HuLi,  37-480. 

App.      Diy.     28-412;     113-735; 

187-223. 
Misc.    28-71;    81-99;    82-541; 

46-47,  314. 
N.  Y.  Supp.  69-808;  64-1035;  67- 

244;  93-192;  121-938. 
2886. 

N.  Y.  199-39. 

Hun,  51-138. 

App.  DlT.  8-141:  26-166:  67-138; 

tW-560;    101-169. 
MiBC.   84-628. 
N.  Y.  Sapp.  40-963;  73-606;  84- 

15;  91-428;   147-843. 

N.  Y.  187-188 ;  199-39. 
App.  Div.  57-2. 
2387. 

App.  Div.  18-497  ;  23-412 ;  164- 

828. 
Misc. '31-118. 
N.  Y.  Sopp.  145-808. 
Daly,  7-156. 


152-111; 


N.  Y.  110-836. 

App.     Div.     111-899; 

164—828 
iliac.  30-378;  62-511. 
Hnn,  10-29S. 
N.   Y.   Supp.  08-82. 
Abb.  (N.  S.)  11-209. 


N.  Y.  70-101;  102-514. 

Hun,  64-20;  75-450;  88-27;  02- 

606. 
App.    Div.    18-498:    88-116;   48- 

232;     74-113;     76-129;     111- 

816;  125-466. 
Misc.  6-503;  18-407;  19-688;  30- 

490;  34-132;  56-16;  57-90. 
N.    Y.     Supp.    77-423;    78-772; 

07-886:   100-831;   114-612. 
N.  Y.  Ann.  Cas.  9-450. 
2340. 

N.    Y.    217-443. 

Hun,  00-504. 

App.  Div.  3-392  ;  48-235  ;  00-60; 

137-341.    346;    150-292;    170- 

872. 
Misc.  27-501:  60-377. 
N.  Y.  Supp.  58-341;  68-796;  64- 

1077;    00-B57:    113-4.'»2:    IM- 

174;  134-1018;  156-718. 
N.  Y.  Ann.  Cas.  IM50. 
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2841. 

App.   DiT.  43-235;  76-218;  ISO- 

367. 
Misc.  84-182;   76-584. 
N.  Y.   Supp.  44-1094;   BO-1025 ; 

137-811. 
N.  Y.  Ann.  Cas.  8-450. 
2342. 

N.  Y.  192-514. 

App.    Div.    83-116.    125;    43-234; 

47-348  :      76-127  ;      130-367  ; 

152-110. 
Misc.  32-48;  34-132. 
N.     Y.     Supp.    66-105;     78-772; 

114-797;  130-205;  137-311. 
N.  Y.  Ann.  Cas.  9-450. 
2343. 

N.  Y.  38-150;   199-39. 

Hun,  61-208;  88-27. 

App.    Div.    3-142;    68-320;    79- 

135;  129-586;  187-586;  170- 

874. 
Misc.   19-688;  24-528;  87-784. 
N.  Y.  Supp.  14-1094;  76-467;  79- 

1039;  114-251;   122-468. 
2344. 

Hud.  88-27;  89-527. 

App.   Dir.  3-142;  8-400;  46-308; 

86-560;   129-586. 
Misc.   19-669. 
N.     Y.     Supp.     81-602;     61-540; 

119-550. 
Civ.  Proc.  8-66. 
2346. 

N.  Y.  186-10;  178-256. 
Misc.  68-660. 
N.  Y.  Supp.  117-300. 
2347. 

Misc.  63-661. 
N.  Y.  Snpp.  117-300. 
2348. 

N.  'y.    67-231;    72-184:    78-355; 

96-525;  105-505;  106-172;  147- 

573;  171-1. 
Hun.   40-454;  64-20. 
App.     Div.    21-185;    2S-14;    68- 

188;     69-389;     78-77;     104- 

118;   117-754;    131-283;   189- 

662. 
Misc.    17-252;    20-235:    50-189. 
N.  Y.  Snpp.  46-537;  47-487;  61- 

30;    74-1019;    100-421 ;    132- 

412;  144-217. 
St.  Rep'r.  48-831;  52-445. 
Snbd.  1. 

N.  Y.  157-274. 
Misc.  10-547;  78-138. 
Sr    Rep'r.  29-63. 
9abd.  2. 

App.    DiT.    139-662. 
N.    Y.    Supp.    124-278. 
St.  Rep'r.  29-63. 
Sabd.  8. 
Dem.   5-278. 


2850. 

App.  Div.  88-616. 

Misc.  83-285;  78-188. 

N.  Y.  Supp.  67-478  ;  132-412. 
2351. 

Hun.  61-20a 

App.    DIr.    18-500;   56-468. 

Misc.  80-491. 

N.  Y.  Supp.  68-822:  67-97. 
2352. 

App.  Div.  55-463. 

Misc.  24-501:  33-286. 

N.  Y.  Supp.  67-97.  478. 
2853. 

Hun.  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  Div.  117-754. 

Misc.   60-189. 

N.  Y.  Supp.  100-417. 
2856. 

Misc.  88-286. 

N.    Y.    Supp.   67-478. 
2857. 

N.    Y.    184-376. 

App.  Div.  56-487  ;  75-486 ;  169- 
342 

N.  Y.'Supp.  78-561;  119-722. 
2368. 

App.   Div.   136-63. 
2359. 

N.  Y.   149-162. 

Hun.  75-450. 

App.  Div.  66-458;  126-157;  186- 

Mlsc.    38-409:    54-160;     68-547, 

629;  88-495. 
N.     Y.     Snpp.     67-97;     110-622; 

119-722  ;  146-128. 
Civ.  Proc.  23-378. 


{ 


N.   Y.  171-1. 
App.  Div.  66-458. 
Misc. 


App.  Div.  131-2.38. 
N.  Y.  Supp.   115-692. 


isc.  83-498. 
2361. 

N.   Y.  171-1. 

Hun.  75-452. 

App.  Div.  65-458. 

»nsc.  24-001;  68-629. 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  80-671. 

N.  Y.  Supp.  64-381. 
2364. 

N.  Y.  101-583. 

App.   Div.  28-14. 

Misc.  24-501. 

N.  Y.  Supp.  51-27. 
2365. 

N.  Y.  176-256. 

App.    Div.    12-427:    48-434; 
165;   158-626;   167-957. 

Civ.  Proc.  16-30. 
2366. 

N.  Y.  95-242;  137-290. 

Hun,  26-447. 
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App.   Dlv.  24-432;  <)7-165:   119- 

tt«7;   1:44-518. 
Misc.   3Q-718. 
N.     y.     Siipp.    «;i-3Q4;     73-609; 

10»-70:    121-237. 
Week.  Dig.  10-588. 


1&4- 


Hun,    74-05. 

App.  Dlv.  67-165. 
2368. 

N.  Y.   175-256. 

Week.  Dig.  11-471. 
2369. 

N.    Y.    134-89;    175-256; 
110. 

App.   Dlv.   HW-301,  S89 

I  lull.   22-125;   74-65. 

N.    Y.    Snpp.   55-49.^;    152-GSr>. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-108. 

Hun.  26-447. 

App.  Dlv.  52-06. 
2372. 

N.   Y.   134-85. 

Hun.   74-67. 

App.  Dlv.  24-432. 

Civ.  Proc.  15-aO. 
2373. 

N.    Y.    Itt  1-430. 

N.  Y.  Supp.   102-785. 

App.   Dlv.  117-471);   130-90. 
2374. 

N.  Y.  50-228:  5«-677;  62^8^; 
71-208 :  01-648 ;  160^07; 
101-439. 

Hun,   02-573;   74-67. 

App.  Div.  4K-135;  112-687; 
180-90;    168-889. 

Misc.   3M-582. 

N.  Y.  Supp.  62-1008:  78-82; 
114-280;   152-68r>. 

St.  Rep'r.  35-908;  42-81. 

Civ.    Proc.  5-281. 
Snbd.  1. 

Hull.  30-.32:  32-217;  84-342. 

Civ.  Proc.  5-285. 
Snbcl.  2. 

Hun.  31J-217. 

Civ.   Proc.  5-285. 
Snbd.  3. 

N.   Y.   82-27. 

Hun.  32-217. 

Civ.   Proc.  6-285. 
Sniul.  4. 

N.  Y.  74-108;  137-294. 

App.   Dlv.  3S-579. 

St.   Uep'r.  43-55. 
2375. 

N.  Y.  160-497  ;  101-441. 

Apn.  luv.  -IN- 1  as;  117-480; 
130-90;    150-897. 

Misc.    3S-rj.S2. 

N.  Y.  Sni.p  «2-U)0S:  78-82; 
114-289;   134-648. 

Barb.  60-150. 


2376. 

X.  'S.  1c»-408. 

App.    Dlv.    150-897. 

N.   Y.    Supp.  •1»4*648. 
2377. 

N.    Y. 
2378. 

N.    Y. 
2370. 

N.   Y. 
2880. 

N.   Y. 


160-498. 
160-498. 
160-498. 


160-498. 

App.  Dir.  48-436. 
N.    Y    Snpp.   62-1068. 
MrC.V  Civ.   Proc.  2-64. 
Abb.    X.    C.    11-107. 
•J.1S1. 

N.   Y.   160-407. 

App.  Dlv.  43-436;  130-89;  138- 

148. 
N-   ^    Supp.    62-1068;    114-28n: 

1^3-3Q4. 
2383. 

2384. 

N.   Y.   1. •57-6,13. 
r|un,    87-143. 
App.    Dfv.    84-234 

t't.    Rep  r.    5-141. 
2385. 

X.  Y.  i.-;7-6.%. 
^^PP.    Dlv.  84-234. 

N.    Y.    184-115. 

App.  Dlv.  12-427  ;  48-^34  ;  168- 

2387. 

N.   Y.  4,^-71 :  6S-15,T 

App.   Div.   46-210;   82-484;  114- 

Civ.   Proc.   14-254. 
SnlMl.  1. 

Ilim.  52-.^^l. 

N.  Y.  Supp,  5-364. 
SulMl.  3. 

Hun.  .^2-351. 
^  X^Y.  Snpp.  5-364. 

X.    Y.    65-581;  68.16a 

Hun.  51-509. 

App.    Dlv.  27-405. 

St.    Rep'r.    21-684. 

Week.   Dig.  10-847. 
Snbd.  4. 

N.  Y.  51-603:  I07-41. 

Civ.   I»roc.  0-2:?9. 
2301. 

X.    Y.    68-153. 

App.   Dlv.   27-406, 

X.    Y.    Supp.    50-275. 
:302. 

Week.  Dig.  10-347r 
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Tliin,    51-457. 
Abb.  N.  e  29-182. 
2394. 

tf.'Y.  68-160. 

'   mac,  89-214;  48-190. 

N.    Y.    Supp.   96-775. 
2396. 

N.  Y.  68-158. 
2397. 

N.'  Y.  72-534. 
239S. 

N.    Y.  72-534. 

i£:tuo. 

Misc.  61-161. 
2400. 

N.    Y.   68-153;  72-634. 

Hun,  85-453. 

N.   Y.  Supp.  ■  82-890. 
240t. 

How.  6-49^ 
Sdbd.  2. 

Ctr.   Proc.  9-2a(^. 
2403. 

How.  6-20& 
240.*S. 

MlBC.  60-4flf7. 

N.  Y.  Supp.  lOO-Mtt. 

Week.    Ulg.    IH-ia. 
2408. 

Misc.  56-68. 
2400. 

'^App.   DIv.  46-210. 
;fi4io. 

N.    Y.    197-429.  y 

Misc.    69-43. 

Ai>i).  Div.  181-694. 

N    -t.  Stipp.  116-t»;  1554-Q80. 

«^12. 

N^.    Y.    197-429. 

Itun.   sS-p74. 

N.*^.   sSp^^*  116-06;   124.089. 
211  :t. 

N.    Y.   197-420. 

A  pp.   Dlv.   181-094. 
2114. 
'    N.   Y.   197-429. 

TTnn.   sa-574. 

N.'  Y.   Supp.   116-66;   124-980. 
241.%. 

N.    Y.   1J>T-t2D. 

Misc.    69-48.      ^  ^^^ 

N    Y.  pqpp.   124-989. 
2432. 

X      Y      48-27:     K4-516;     94-81: 
'l  82-21 8:   1««-inff.    ■ 

Hun.  2.%-73: '8^-in{»:   58-311. 

App.  Dly.  64-412;  75-279;  !«•*- 

717  :  189-578  :  144-14r,  ?  ISO- 
OS,'  aA*   157-016;   1^9-64. 

11 


M)80.     16-618:     17-147;     22-484!: 
'  25-91 ;   8H-232.   690  ;   89^275  : 

64^640;   '55-024 ;     03-36,     40; 

68-353. 
N.    Y.    Supp.    54-666;   72-90;   78- 

168;  JHl^-W:  l«iV8.  9.  95T;  116- 

906;     118-46;    128-971;    124- 

449;    184-019;    142-072;    ^41>- 

1048;    :|54.758. ' 
St.  liep'r.  :4<M0:  34-513. 
Glv.     Vvoc    8-242,     ?54;     15-323, 

324;   lQ-43.'  408. 
W«ek.   Dig.    16-885;  22-2. 
Snbfl.  1.     ^  / 
N.  Y.' 125-746. 
HnH,    28^19;    46-685;    63-105. 
App:   Dlv.  91-207:    • 
Subd.  2. 
ttun,  46-625. 

Stftka:  8. 

Hun,  54-272;  68-105. 
2488. 

N.    Y.    69-96;    218-312. 
Hun,  87.^45:  4<»-77:  48-78;  ^1- 
57;  58-311;  60-538. 

7-r»fi2: 


App.  Dlv.  i}-:V2:  12-]2ri:  17-r.fi2: 
28-105  ;  ^4..162  ;  86-4^;  105- 
577;  108-175;  144-14.^-,  J4t- 
B9.T:    l57-61t;   *l«9-%4. 

Mlftc'    11-303  1    2a-»T3;    215-91; 


48-6(H3:  «4-^49;  01-;i74:  0;i-35, 

876:   70-512. 
N.  Y.  Supp.  45-.»>7R:  47-4S4:  83- 

423:  96-528^  105-8f;   127-71.^; 

128-84  6 ;       1 82-9  ;      142-^72  ; 

154-768;    157-170. 
St.    H«»p'r.    12-4r.3:    J 5-459;    3T- 

803:  50-2.'«if:  67-290. 
Civ.    Proc.    11-351;    16-58:    18- 

358 
Abb.N.   C.   18-161;  W-152,  401. 
N.  Y.  Super.  50-70. 
N.   Y.   Ann.  Cas.  1-401. 
Snbd.  1. 

Hun.  68-555. 
Ml  so.   17-147:   18-8g8. 
N.  Y.  Supp.  1^-7W- 
St.   Rpp-r.  88-28:   52-556. 
riv.  Pr>c.   19-140. 
N.  Y.  Ann.  Ow.  5-196. 
Sn1»i1.  2. 
Hun,  46-323:  66-862;  88-505. 
N.   Y.   Supp.   8.1-132. 
St.    Uep'r.   38-604. 
C'lv.   Proc.  9-345;   11-417. 
Abb.   N.  C.  118-462. 

N.  Y.  132-407 ;  2J3-313. 

Jlun.    25-72:   4<»-75;   41-382:  40- 

ni>:*:  58-.m<{.' 
Ann.  piv.  78-77:  75-279*  o-^-^n?; 
91-267:  105-577:  115-308; 
189-578;  H4-14(5:  147-.Wn. 
,Mi  r-.  1'J-OIS:  49-4 3«f  .nt-'^aO- 
«i-ion:  «.t-3r..  36;  08-r»23; 
76-510  :  72-459. 
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N.  Y.  Snpp.  T8-163;  82-196;  08- 

896;     11M>-UG5;     105-9:     112- 

200,  1111 ;  127-713 ;  132-8. 
(^Iv.  Proc.  1O-403. 
2485. 
N.    Y.     125-200;    140-447;     143- 

567. 
Hun,  63-41:  PO-118. 
App.  Dlv.  8-340;  93-180;   102- 

432;    lOn-577:    112-ir)8:    12H. 

761;    130-<578:   144-146,   749; 

155-250;   167-181. 
Ml8C.  5-485:  11-379:  15-445:  22- 

88,   492;  25-91;  ^1-475;   63-26. 

30;  66-142;  73-392;  03-315. 
N.   Y.   Hupp.   30-35;  50-941;  H4- 

1094:   S7-519:   Oa-483:   OS-280; 

117-306.    :n6:    121-378:    122- 

686;    124-449;    128-846;    129- 

88.');    131-.39:    136-177;    140- 

1048;  156-883. 
Civ.   l»n)c.    10-7,  210. 
Abb.  N.   C.   16-309. 
N.   y.    Super.   52-166. 
St.  Rep'r.  5-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20.  815. 
2436. 

Hun,  38-142:  64-62:  80-114. 
App.      EHv.     105-577 ;     128-764; 

139-578;    155-260;    157-777. 
MIhc.    15-446;    22-L'64,    492,    648. • 

29-607:     38-2.TJ:    50-47;    50- 

387;  63-26.  30:  66-142. 
N.   Y.   Supp.  50-171:  63-527:  77- 

594;    lO5-10.->2:    112-.S57:   117- 

306;    121-378:    122-6«t6.    124- 

449  ;       136-177  :       139-1059  ; 

142-764:  149-1048. 
Abb.    N.   C.   16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-285. 
2437. 

App.  Dly.  105-577. 
MTgc.  66-142. 
How.  69-452. 
N.  Y.  Supp.  121-378. 
2438. 

Hun.  46-623. 
App.  Div.  105-577. 
2430. 

App.  DiT.  105-577. 
2440. 

App.  Div.  105-577. 
mThc.    06-142. 
N.  Y.  Supp.  121-378. 
2441. 

K.   Y.   166-129. 

Hun,  46-623. 

App.    n!v.     28-24:    30-396:     56- 

170:    63-41:    99-21;    H»2-4:{2: 

105-577;    103-1 7ri;    110-123; 

128-764:    136-808;    139-.'>77. 
MI«r.  19-008:  26-70:  27-194;  41- 

475  :  64-111  ;  71-506;  72-459; 

73-392. 

11 


N.    Y.     Supp.    44-1103;    69-735; 

51-352;    56-430;    <fiS-763:   «T- 

640:      71-380:      92-483;  97-5; 

117-1124;  124-449;  129-885; 

130-831 ;  131-89  ;   189-868. 
Civ.   Proc.   19-139. 
N.    Y.    Ann.    Caa.    1-25;    B-381. 

9-461. 

N.  *Y.  218-813. 
Hun.    85-505. 

App.  Div.  91-267;  106-577. 
Misc.   16-619:  39-275. 
N.   Y.  Supp.  33-132; 
Week.  Dig.  25-26. 
2448. 


App.  Div.  105-677. 
Ml8<     -^     - 


sc.  21-464. 
Civ.  Proc.  11-445. 
How.  N.  S.  3-490. 
2444. 

Hun,   85-.^05. 

App.     Div.     105-577;     116-200: 

132-266:  i:t9-.'>81. 
Misc.   12-9;  67-548:  79-529. 
N.    Y.    Supp.    33-132;    100-065: 
116-906;    124-449. 
2445. 


App.  Div.  105-677. 
MIsc 


Isc.   10-885. 
N.  Y.  Ann.  Caa.  1-80. 
2446. 

N.  Y.  73-2ia 

App.   Div.  105-577. 

Misc.  12-628;  18-40;  87-20; 
93-442. 

N.   Y.   Supp.   149-1050. 

T.  k  C.  3-790. 
2447. 

N.  Y.  93-79;   166-129;  201-92. 

Hun,   39-587. 

App.  Div.  3-,'S89:  7-529:  84-472: 
61-473;  75-241.  279:  105- 
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86-457;  90-327;  117-69;  138- 

792. 
Misc.    3-588:    4-340:    8-576:  13- 

880 ;  17-494  :  22-221.  449. 
N.  Y.   Supp.  88-697;   101-1093. 
St.    Rep'r.    15-728;    82-147;   S6- 

706:  41-569. 
Civ,  Proc.  9-58. 
Abb.   N.   C.  28-61:  81-llL 
Dem.  2-14;  8-518;  4-324. 
Snbd.  4. 
N.  Y.  91-439:  117-476;  128-378; 

152-518:   216-209. 
Hun,  42-328. 
App.    Div.    78-11;    86-467;   88- 

143;  117-59. 
Misc.  8-576;  17-494;  22-291.  490: 

39-612. 
N.  Y.  Supp.  88-697;  1O1-1003. 
Snbd.  6. 

N.  Y.  128-378. 
Hun.  33-511. 
Snbd.  6. 
N.   Y.  117-476:   152-513. 
Misc.  8-576;  17-494;  61-8. 
Dem.   2-114. 
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Sabd.  T.  _ 

N.  Y.  129-642;  1S9-13S. 

Han,  68-592. 

Misc.  20-537. 

St.  Rep'r.  87-438;  89-303;  Bl- 
661. 

Civ.  Proc.  8-169. 

How.  N.  S.  2-SOa 

Dem.  4-154. 
Sabd.  8. 

Misc.   88-420. 

N.   Y.   Supp.  150-743. 
2S11. 

Hun,  69-487 ;  76-203. 

A  pp.  Dlv.  OS-630.  ^^^ 

Misc  29-531;  30-569;  89-228; 
9Sft^327,    335. 

N.  Y.  Supp.  18-367  ;  85-105  ;  64- 
370;  143-570;  148-920,  1092; 
166-827. 

N.  Y.  Ann.  Cas.  7-171;  10-128. 
2512. 

N.    Y.   77-456;  127-296;  129-640. 

Hun,  58-507.  ^  ^^      ^^ 

App.    Dlv.   2-615;   24-33;    100- 

Mlsc.    19-325;    89-228;    47-548; 

48-313. 
N.  Y.  Supp.  148-1092. 
2518.  ^  ,^ 

N.    Y.    126-354;    185-65;    178- 

439;  211-15. 
Htm.  79-540. 
App.  Dlv.  24-33:  61-502:  79-182; 

Hh-274;       10«-;«0;       107-186; 

186-254:   158-607. 
MiBC.  19-325  :  36-731 ;  74-27. 
N.  Y.  Snop.  70-597 :  79-1100;  83- 

226:  04-667.  876. 
Ahb.  N.  C.  29-306. 
Connoly.  2-375. 
2614. 
N.  Y.  66-144;  129-640. 
Hun.  58-507. 
2916. 

N.  Y.  83-348;  160-93;  173-442. 
Hun,   46-232;   50-464:   6H-507. 
App.     niv.     39-611;     104-236; 

107-1H6:    114-245;    166-593; 

168-789;   168-444. 
Mipc.    30- 15:    3,"5-in5,   732;   56- 

577;    70-156,    168. 
N.  Y.  SupD.  20-417  :  82-180  :  93- 

728;    99-740;     106-920;     128- 

477;    141-951;   144-508:  163- 

800. 
St.    Uep'r.   30-952:  35-560. 
Civ.    Proc.    12-.';9:   30-1. 
Pem.  2-251;  6-401. 
Week.  Dfjf.  18-429. 
Redf.  6-137. 
Sabd.  1. 

N.  Y.  86-1  .'JS. 
Hun.  36-219:  41-108. 
App.   Dlv.   104-236. 
MIgc.  19-80:  64-180. 
St.  Rep'r.  40-14. 


Abb.  N.  C.  16-244. 
Dem.  4-92. 
Sabd.  2. 

N.  Y.  58-610. 
App.  Dlv.  104-236. 
Misc.  78-491. 
Dem.  2-261. 
Sabd.  8. 

N.    Y.     78-292;    88-438;    87-19; 

160-87. 
App.    Dlv.    89-611;   78-368;    84- 

148;   104-286. 
Misc.  26-354. 
N.  Y.  Supp.  67-212. 
How.  N.  S.  2-112. 
Dem.  2-268;  8-346;  6-243,  882. 
Sabd.  4. 
App.  Dlv.  96-13;  104-286. 
NY.  Supp.  118-619. 
2616. 

App.  Dlv.  114-245. 
Misc.  26-195:  27-475. 
N.  Y.  Supp.  69-166 ;  99-740. 
2617. 

N.  Y.  78-113,  292. 
Misc.    86-782;    55-677;    90-231. 
N.  Y.  Supp.  106-929;  164-309. 
2518. 

Hun,  51-208 ;  70-109. 

App.  Dlv.  86-82;  39-92. 

Misc.    13-307;    89-227;    46-230; 

92-98. 
N.    T.     ?!upp.    35-105;    66-727; 

188-682 
Dem.  2-318;  6-137.  446. 
2519. 

App.  Dlv.  158-848. 
Misc.  93-427. 
N.   Y.   Supp.  150-999. 
2623. 

N.   Y.  214-385. 
2824. 

App.   Dlv.  42-258;   86-156. 
N.  Y.   Supp.  69-255;  166-944. 
Connoly,  2-643. 
2625. 

N.   Y.  214-389. 

Hun,  70-109. 

App.  Dlv.  108-176. 

Misc.    12-243;    13-367:   39-227; 

40-328  ;  89-41  ;  93-403. 
N.  Y.  Supp.  34-44;  96-52;  167- 

143. 
How.  67-217. 
Dem.  2-396 ;  3-577. 
Connoly,  2-643. 
2626. 

Mlso.    89-41;   93-408. 
Dem.  2-316. 
Sabd.  1. 
Mlac.  12-244. 
St.    Ri^p'r.   64-303. 
2.%2S. 

Misc.  90-226. 
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Misc.    12-243:    l«-367;   aO-227 ; 

40-3liS;    87-5;i4. 
N.  Y.  Supp.  34-44  :  90-52  ;  151- 

241. 
How.  OT-217. 
Dem.  2-396  ;  3-577. 
2630. 

N.   Y.   Supp.  143-570. 
Dem.  8-13. 
2531. 

Misc.  12*244;  13-867;  39-228. 
N.   Y.    Supp.  35-105. 
2533. 

Hun.  60-487 ;  70-203. 

A  pp.  Div.  95-6;m. 

Misc.  aO-o31  ;  SO-.'in^  ;  39-228. 

N.  Y.  Supp.  13-367 :  a.'S-io.'i ;  «4- 

370;    14:i-r>70;    148-1092. 
N.    Y,   Ann.   Cas.    7-171;    10-128. 
2534. 

Hun,  eCJ-201  ;  fl9.3n6. 
Misc.  <l5-442  ;  71-10."). 
Civ,    Proc.    8-206;    15-270. 
Redf.  5-391. 
Dem.  3-219. 
2536. 

N.   Y.   168-427;  177-300. 

Hun.  47-348. 

App.    DIv.    1-40:    18-114:    42-4: 

44-406:     45-578:     54-283:    58- 

210:    61-337;   65-229,    378;   69- 

286;    lll-r>ll,    .''>47:    l  i3-2i)6, 

222;    124-601;    136-517;    138- 

858;    164-138. 
Misc.  25-283:  31-76:  34-210:  43- 

476;  53-178;  54-260;  72-333, 

335;    92-129. 
N.   Y.   Siipp.  35-480:  58-920:  61- 

175.    997:    ««-6f;4:    70-3ri3:    72- 

728:     73-57:     74-755;     8»-ir>9: 

97-1098:       99-174;       131-184; 

123-280;    131-193:    155-383 
St.   Rep-r.   14-321;  70-177. 
Civ.   Proc.   14-52;  15-270. 
Dem.  8-377. 
Oonnoly,  1-442. 
Abb.   N.   C.  31-110. 
N.  Y.  Law  Jour.  5-667. 
2537. 
App.    Dlv.   163-268;    167-240. 
Ml.<?c.   88-225. 
N.    Y.    Supp.    150-689;   152-822; 

164-975. 
2538. 

N.  Y.  111-624;   149-238. 

Hun,  60-525  :  6.^-ri3(). 

App.      Dlv.      79-544:      153-605; 

163-268:    166-461,    722;    167- 

240:     170-.?V2. 
Misc.      72-.-.9S:     80-18:     88-225, 

367.    420;    92-98;   93-425. 
N.  Y.  Sunn.  i52-4:n.  822:   in.-;- 

660;     156-171.    999:     IST-.ViS. 
2539. 

Misc.   9.1-425. 

N.    Y.    Supp.    97-9r?S:    13.S-P17: 

150-6S9.    743.  1070  :  151-1007  : 

152-431:    136-099. 

11 


App.    Div.  1 63-268;   174I-382. 

Dem.  6-268. 
2.'S4t». 

Misc.   93-427. 

App.    Dlv.   168-268:   170-382. 

N.  Y.   Supp.  150-999. 
2541 

MI.sc.    89-711. 

N.    Y.    Supp.    153-1097. 
2542. 

N.  Y.  80-1;  92-181;  Oft-ol7:  103- 
156.  470;  104-74.  MS:  111-SW. 
523  ;  125-732  ;  146-121 ;  IM- 
57:  192-238. 

linn.  32-251,  420;  71.S503;  74- 
631:  75-2li0:  78-49:  T9-130. 
84-.-i24;  88-377:  89-144. 

App.  Dlv.  1-622;  4-2:  10-374:  17- 
2(i8.  273;  19-489:  42-3*^1:  44- 
40(5;  47-316:  52-.tu2:  K3-l!^ 
65-229:  69-286:  71 -.'.22:  73- 
5.59;  75-.S42:  97-118;  lOI-fiM: 
112-373;  119-874;  1:15-704: 
148-823;    151-925. 

Misc.  l2-2.'>5:  85-480:  4.%-s^ 
5O-110:  54-176:  as-283:  71- 
635;  72-388;   ftO-26. 

N.  Y.  Supp.  59-l.Vi:  61 -K" 
997:  65-83;  72-728;  74- 
755;  75-859;  77-178:  f»- 
186:  89-654:  98-4.S8.  P21 ' 
105-931;  119-667;  125-ir»n: 
127-966. 

Ocm.  8-229.  258. 

Sr.  Rep'r,  70-178. 

Week.  Dig.  24-3. 
2543. 

App.    Dlv.   24-535;    168-?fi8, 

Misc.  7:i-564. 

N.  Y.  Supp.  49-32. 
2544. 

Misc.  27-108:  73-564. 

App.   Dlv.   168-268. 
2545. 

N.  Y.  70-.3S7:  113-62. 

Hun.  71-30  :  78-301. 

Dora.  3-324. 
2546. 

App.    TMv.    169-570. 

MI.sc.  90-231.  242:  91-400. 

N.    Y.    Supp.    154-300:    155-495. 
2547. 

N.   Y.  77-.369;  95-329. 

Hmi.  64-104;  75-472;  76-1.  2: 
78-483. 

App.  Div.  16-139;  19-267:  47-40. 
125;  80-75;  89-414;  104- 
317.  321.  326;  1 09-780:  11H. 
114:  12S-201:  129-9:  136.T«». 
794;   139-245. 

Misc.  7-222:  13-468.  473:  l4-4or>: 
17-191:  25-460:  83-146.  JW»: 
38-471:  46-.'i.?0:  4V.44I:  Kl- 
.'543:  55-164:  61-659;  68-171: 
67-10. 

\.  Y.  Si'pp.  62-294:  68-.'Vei:  77- 
ia36:  8O-410;  96*43S.  728;  lOl- 
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071:     l««.47-l:     ll:U21(i,     010; 

IIH.42O;    121-»452:    l)t8*1015; 

1M»-1«US. 
St.    Hepr.   58-708. 
Deni.  6-loe.  237. 
Coijtioly.  2-259.  579. 
2548. 

N.   Y.   4111-536;   172-r547. 

Hun,  37-111. 

App.     Ulv.    1S-303:    40-78;    TO- 

416;    K8-143;    lll«»125 ;    103- 

2t;s». 

MlM*.   02-98. 

N.     Y.     Siipp.     67-548;    7»-2rJC ; 

110-915. 
St.    Kepr.    1<I*240. 
C'lv.    Proc.   14-193. 
Dem.  3-320. 
2114.fl 
Apn.    niv.   1-29;  311-326:  40*116: 
«:i-49;    «7-T2;    6H-162;    HH- 
142;    lOft-.'iS?;    1*0-68;    111- 
282;    101-526. 
Misc.    HJ-.J1.S:   2H-309;   44-330  j 

56-226:  5,S-488. 
N.  Y.  »imp.  30-529:  50-981;  71- 
876:    H4-329;    06-1017;    07- 
459;  140-707. 
St.  Kop'r.  2-658;  8->224. 
2550. 

App.  Dlv.   163-269. 
2651. 

N.   Y.  104-399. 
HttD.  03-211. 
App.   Dlv.   70-416. 
Ml«c.  20-.131 :  68-469. 
X.    Y.   Supp.  75-236. 
ronnoly,  2-.'»2. 
X.  Y.  Ana.  Cas.  7-171. 
265«. 

N.  Y.  I04-899. 

ITun.  33-211. 

App-  niv.  55-148;  70-416;  126- 

775;   132-497. 
\'irc    7-502:   3H*6fl;   5«-489. 
N.  Y.  Supn.  BO-62S  ;  46-489  :  75- 
236:    76-964;    111-116;    116- 
960. 
Dpih.  6-358. 
Week.  lUg.  1«-J^i>-  „^ 
N.  Y.  An9.  ('08.  4-269. 
2fMS4. 

V     V.    75-425:   Ol-2B5|    108-181. 

n"n,  73*191 

App.    Div.    10-382;    7»-a«8;^08- 

1    '.-     lOW-i:<:    111-282;    12«- 

775:   161-527. 
MIflr.   28-310:   44-330. 
N     Y.  Siipp.   46-439:  50-981;  70- 

ft«7;     P4-329;     80#927;     05- 

4fi7;    07-4.59;    111-116;    146- 

St   Hop'r   16-242:  10-321 :  a«»-2.^8 
Olr    Pror.   13*28:  14-200. 
Ai»tv  N.  C.  fiB-3no. 
r>em    5-449:  6-!«8. 
Bedf    4-318:   5-13r- 
N.  Y.  Ann.  Cas.  4-2«5. 


8lil»d.  a. 

Hull,  34-800. 
Am,.  Div.  27-194. 
!»iiImI.  4. 

Hun.  84-309. 

App.    Div.    18-306:    161«087. 

Misc.  12-aeie. 

2555. 

N.  Y.  154-423. 

Apr.    Div.    10-129;    53-82;    64- 

588;  6M-146;  118-8112. 
Misc.  6H-8  ;  72-.587. 
N.    Y.    Hnpp.    74-148;    131-982: 

157-574. 
Civ.  Proc.  16-871. 
Uetlf.    5-416. 
Connoly,  1-102. 

Hun.  74-268;  83-229. 

App.    Div.   21-267;   48-599;   06- 

61;    105-357;    136-128;    188- 

84. 
Misc.     17-544;     38-672;     41-92; 

52-276;  02-180. 
N.  Y.  Supp.  47-6S9  ;  61-244  ;  ««- 

426  ;  68-937  ;  87-793  ;  04-176  ; 

118-553;  110-892;  122-600. 
2558. 
N.  Y.  63-460. 
App.   Dlv.  76-128. 
Civ.  Proc.   16-800. 
255]>. 

N.    Y.    Supp.    160-421. 
2560. 

N.  Y.  76-816. 
Hun,  66-406. 
App.      Dlv.     88-259:      101-247; 

186-252:     188*623;    146-429, 

598  :  1<{0-8S. 
M!s<-.   02-139.  ^      ^^^  ^^^ 

N.    Y.    Supp.    01-746;    120-569 ; 

122-849;    131-165,   311. 
8661. 

App.   Dlv.  146-429. 
N.  Y.  Supp.   131*155. 
2562. 

Misc.   33-625. 

X.  Y.   Supp.  68-939. 

Deitt.  2*134. 

N.     Y.     110-605;     124-1;     126- 

3.'X4;    211-272. 
Hun.  28-454. 
App.    Div.    43-03:    51-418;    67- 

78:  84-554;    140-.'i38. 
N.     Y.     Supp.    59-220;    64.»660 ; 

82-731:     133-1012. 
Connoly.  1-192. 
1:564. 

N.  Y.  102-312. 

Ilun,  50-223:  02-322. 

App.   Dlv.  88-259;  02*378  ;  161- 

2.-6. 
Misc.    0-4.37 :     12-473:     24-410; 

.^4-200:   41-468;   45-535;   48- 

.T> ;   5«-'32  ;   60-271  ;   88-369  ; 

80-44:   02-139. 
2565. 
Mis<'.  02-1.39.  rf^f^n]f:> 
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N.  Y.  Sapp.  30-S83;  34-258:  H4- 
1054.  1102;  02-974;  90-98, 
895;  107-591;  108-281;  113- 
281;    130-536. 

Dem.  2-459. 

Connoly,  2-582. 

N.  Y.  Ann.  Cas.  0-477. 
Snbd.  6. 

App.  Div.  145-864. 

Mi8C.  21-778. 

N.   Y.    Supp.    130-585;   1S2-542. 
2507. 

App.  Dlv.  49-53;  50-191;  80-522; 
115-230. 

Misc.  10-85;  60-57. 

N.    Y.    Supp.    121-109. 

St    Rep'r.    15-441. 

Dem.  3-541;  4-496;  5-498;  6-843. 
Snbd.  1. 

Civ.  Proc.  8-168. 

Dem.  8-615. 
Snbd.  2. 

N.   Y.  78-282;  85-661. 

Civ.    Proc.  9-462;  18-866. 


App.  Div.  50-104;  146-429;  156- 

MlBC.  '8-142. 

N.  Y.  Supp.  131-165;  141-742. 
2569. 

N.  Y.  80-139 ;  87-572  ;  142-488  ; 
211-272. 

Hun,  46-66;  53-512;  79-896;  88-' 
301. 

App.  Div.  10-129 ;  15-545 ;  105- 
.145;  112-315;  117-301;  IIH- 
483;  120-50(5:  143-841;  155- 
468,  473;  160-87 ;   166-306. 

Misc.  87-184.  585:  38-27;  40-512; 
41-379;  42-43;  45-534;  48- 
815;  60-22:  74-309;  82-135; 
85-661;  92-98,   181,  629, 

N.  Y.  Supp.  '44-551  ;  03-97^ ;  96- 
225;  165-303;  107-591;  128- 
626;  133-1105;  143-775;  145- 
267;  148-270,  1092;  151-791; 
156-171.   175. 

St.   Rep'r.   47-431. 

Civ.  Proc.  8-159.  308;  9-247. 
399 

Abb.  N.  C.  23-104. 

How.  N.  S.  1-94;  2-308:  3-360. 

Dem.  2-14.  262.  415,  431,  439, 
648;  3-26,  233,  547;  4-154, 
844,   396:   5-267,  354;  6-43. 

Redf.    5-116. 

Connoly,   1-5.54:  2-204. 

Week.  Dig.  18-42;  25-122.- 

N.  Y.  Ann.  Cas.  0-482,  n. 
Snbd.  1. 

Misc.  56-231  ;  80-659. 

N.  Y.  Supp.  84-934;  140-286; 
153-1100. 

St.  R'^p'r.  32-637. 

Civ.  Proc.  O-400,  453. 

Dem.  4-471. 
Snbd.  2. 

N.   Y.   84-339:   88-384;     10O-222. 

Hun.  46-64;  70-231. 
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App.  Div.  3-524;  116-230;  118- 

483;  155-470. 
Misc.     17-523;     37-584;    48-5S. 

76;  83-675. 
N.   Y.   Supp.   75-1058;   140-286; 

146-793. 
St.  Rep'r.  4-534:  32-637. 
Abb.    N.    C.    26-290;   28-458. 
Dem.  2-585;  3-508. 
Snbd.  8. 

N.  Y.   145-370. 

N.  Y.  Supp.   140-286. 

App.      Div.     11-195;     155-469; 

166-306. 
MiBC.  83-678. 
St.  Rep'r.  32-637. 
Snbd.  4. 

N.   Y.  41-272. 

App.  Div.  115-646:  155-469. 
Misc.  56-231;  70-74;  83-676. 
N.   Y.   Sapp.   140-286. 
Hun.   40-296. 
St.  Rep'r.  32-637. 
Snbd.  6. 
N.   Y.  145-382. 
App.  Diy.  115-280;  155-469. 
Misc.  17-510;  48-58;  83-678. 
N.    Y.    Supp.    140-286. 
St.   Rep'r.  45-181. 
Civ.  Proc.  0-450. 
Dem.  4-494. 
Snbd.  7. 
App.  Div.  80-284. 
N.  Y.  Supp.  80-251:  140-286. 
Snbd.   11. 

N.   Y.   Supp.   148-1092. 
2570. 

N.  Y.  142-488. 

Hun,    70-376. 

App.   Dlv.  10-129;  15^546;  115- 

280;    117-301;   118-483;  165- 

469. 
Misc.     48-41;     85-661;    92-139. 

629. 
N.    Y.    Supp.  44-551;    137-1040; 

148-1002;   156-175. 
Dem.  2-429. 
2571. 

N.  Y.  145-379. 

Hun.   40-296:  88-301. 

App.    Div.    10-129:    15-C>46;  80- 

284;    105-146;    115-230;   117- 

301;   155-469.   473. 
Misc.    41-354;    74-309. 
N.  Y.  Supp.  44-551;  140-286. 
St.    Rep'r.    45-181. 
How.  N.  S.  1-94. 
Abb.   N.  C.  28-459. 
Dem.   2-442;   3-233.   547;  6-356. 
2572. 

N.    Y.   214-465. 

Hun,  70-376. 

App.  Div.  0-295;  22-218:  24-192; 

157-256. 
Misc.  15-554:  19-325;  48-41%     . 
N.     Y.     Supp.     44-727;     48-422; 

40-104;    96-222. 
2573. 
N.    Y.   216-200r> 
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App.    Dlv.    lS7-a66. 

N.   Y.  Supp.  941.22. 

How.   N.  S.  2-223. 
2574. 

Hun,   T»-.376. 

Misc.   41-92;   92-189. 
SnlMl.  2. 

Misc.  42-44. 

N.  Y.  Supp.  86-697. 
2576. 

App.  DiT.  92-346;  130*167. 

.Misc.   31.1«. 

N.  Y.  Supp.  114-533. 
2677. 

N.  Y.  72-565. 

App.  Dlv.  57-233;  117-359. 

Misc.  81-119. 

N.  Y.  Supp.  103-177. 

Dem.  2-251,  469. 
2579. 

Misc.  26-137;  39*620. 

N.  Y.  Supp.  64-926;  80*379. 

Dem.  2-201.  251. 
2680. 

Misc.  26-137:  89^20. 

N.  Y.  Supp.  64-926;  80-379. 
2682. 

N.  Y.  128-354;  184-431. 

App.    DiY.    10^359;    86-54;   120- 

Misc.  "40-520. 

N.  Y.  Supp.  83-521;  102-899. 
2683 
N. 'y.    72-565;    76-425;    124-1; 

176-150. 
Hun,  36-579:  88-481. 

~  48-95. 


App.   DiT.  24-31;  32-004; 

101;  66-456;  67-73. 
Misc.     32-425;     84-585; 

66-7;  48-223:  63-56 
N.  Y.  Supp.  39-828:  68-186:  63- 

1061;  78-600;  96-665;  102-899. 
Civ.  Proc.  16-371;  19-246. 


86-557: 


N.  Y.  124-1. 

Hun,  48-880. 

App.   Dlv.  48-96.  101;  67-70. 

Misc.     32-425;    84-585;    86-557; 
66-7. 

N.  Y.  Supp.  69-429:  66-544;  78- 
600. 

Civ.   Ppoc.  19-246. 
2686. 

N.   Y.   124-1. 

App.   Div.  48-95.   101. 

Misc.    84-585. 

N.  Y.  Supp.  69-429;  70-391. 

Civ.    Proc.    16-871;    19-246. 

Iiom.   3-251. 
2687. 

N.  Y.  136-384. 

Hun.   66-30. 


N.  Y.  47-351:  89-401:  94-540: 
119-62  :  192-812 ;  211-272  ; 
212-214. 

Hiin.  90*623;  77*231:  92-^21.  606. 

App.  Dlv.  22-286:  92-378,  381 


106-145 ; 


128-214  ;      169*41 ;      160-88 ; 

161-256,   261;    168-968;   169- 

394. 
Misc.     24-419;     29-723:     88-271. 

729;  84-31:  86-514;  87-66,  457. 

539  :  38-223  ;  41-165  ;  43-284  ; 

47-548;    48-33;   50-400,   641; 

67-267;    60-270;    69-279;   81- 

88:  84-676;  87-79,  564;  88- 

369;    89-43;    90*241. 
N.  Y.  Supp.  30-882;  68-688,  1116; 

69-507;   73-1062;   76-1053;  76- 

461;  87-16:   88-557;  93-973; 

106-74;      107-1115:      108-281; 

120-569;    126^1001;    141-927; 

142-4^2;     143-775;     146-267; 

146-495;    147-887;    148-1092; 

149-599;    160-114;    161-378; 

162-463.  543;   164-306. 
Snbd.  6. 
MlBC.  6-176;  88-720;  84-82;  86- 

515. 
N.  Y.  Supp.  60*884. 
Snbd.  6. 

Misc.  6-176. 
Snbd.  8. 

App.   Dlv.  161*257. 
2689. 

N.  Y.  112-525. 

Hun,  42-470:  79-539. 

App.    Div.    16-547;    47-28;    92- 

378:    110-649:    118-298;   128- 

214;  168-789. 
Misc.    29-724;    87-457;    67-267; 

70-156:    74-280.    492. 
N.     Y.     Supp.     44-651;     62*187, 

819;     87-16;     128-477;     144- 

508. 
2690. 

N.   Y.    192-312. 

Hun,  60-528;  92-822. 

App.     Div.      16-647:     100-48S : 

106-145;    117-409;    118-298; 

123-214;    142-42. 
Misc.    29-724;    66-231;    89*42; 

90-241. 
N.  Y.  Supp.  36*882;  44-551;  91- 

706;    108-281;    126-693  ;  162- 

542;  164-806. 
2691. 

N.  Y.  128-70. 

Hun,  86-198. 

App.    Dlv.    46-99;    92-347;    116- 

708:  120-12:  126-775. 
Misc.  18-283 ;  60-482  ;  74-5,  9. 
N.  Y.  Supp.  82-579;  61-845:  68- 
155. 
2692. 
App.   Div.   162-853. 
N.   Y.    Supp.   148-170;   160-421. 
2603. 

App.   Dlv.   167-142. 
N.  Y.  Supp.  152-938. 
2694. 

Hun.   60-526. 

App.  Dlv.  142-42. 

Misc.  ,37-5.'?9;  77-309;  78-322. 

N.    Y.    Supp.   75-inri3u^l26-093; 
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2806« 
A.   V.  160-58;  154-459. 
II uu,   50-225;  «o-o;io. 
Aap.  DiT.  9-344;  4^^-505;  95-60; 
111-464;   120-11,   14;   KI6-57. 
Misc.     »3-207;     »o-Tau:     -ti-ul: 
4;U585;  4*^-314;   79-158;   72- 
687;   92-137,    139. 
N.   Y.  Supi).  }h;1-sjx>:  87-793;  89- 
552;   96-772;    131-982;    136- 
953;  156-270. 
St.  Uepr.  36-689. 
Bnbfl.  1. 
N.  Y.   124-532. 
Hun,  82-319. 
Misc.   10-211. 
N.  Y.  Supp.  49-574. 
St.   Rep'r.  39-504. 
Civ.  Proc.  7-289. 
Dom.  3-57;  6-387. 
Snbd.  2. 

Civ.  Proc.  16-346. 
2597. 

\     Y    154-449 

App.'    IMv.      63-181:      120-7G0- 
122-356;    123-482;    146-593; 
155-610. 
Misc.    26-260;    35-731;    41-77; 

92-660. 
N.  y.  Supp.  106-1073;  108-526; 

131-311;    157-491. 
Dem.  J6-264. 
Week.  Dig.  25-324. 
2698. 

App.   Dlv.   120-761. 


Div.  120-761. 

N.  C.  15-188. 
3-285. 


Dem. 
2600. 

App. 


120-11. 


Dlv.  109-548; 
Misc.  41-203. 
N.  Y.  Supp.  83-927;  104-832. 


Hun,  79-377. 

N.   Y.   Supp.   148-615. 


N.  Y.  54-643;  92-539;  98-35 
153-323;  154-429;  211-272; 
212-J14. 

App.  Div.  96-12;  100-243;  118- 
490;  130-644;  135-251;  138- 
166;   161-256. 

MlflC.  24-418:  37-589.  715:  41- 
466  :  4:i-2:j4  .  44-70  :  45-85  : 
46-287:  4H-4n0:  57-268;  60- 
629;    72-288;   84-«76. 

N,  Y.  Supp.  17-3."»r>;  84-1102; 
88-557  :  96-1 1 06  :  1 03-518  : 
107-1 115:  11 3-5W7 ;  1 1 5-472 : 
120-569;  131-111;  133-718; 
146-495;  147-887;  148-1092; 
152-463. 

St.  Rep'r.  33-583:  41-339. 

Abb.   N.   C.  27-329. 

Civ.  Proc.  19-278. 


How.  N.  S.  2-199. 

Dem.   2-206;   8-169;  6-4&(l 

Counoly,  1-166;  2-387. 
Snbd.  2. 

Misc.   12-473. 

St.  Rep'r.  4-534;  18-983:  «Thii 

How.  N.  S.  8-59. 

Dem.  4-170.  298,  489;  6-282.  '^ 
6-49. 
Snbd.  8. 

St.  RepV.  67-411. 

Civ.    Proc.  8-78. 

How.  N.  S.  8-59. 

Dem.   4-170,   298;  6.180.  282;  0- 
49. 
Snbd.  4. 

Misc.  20-87. 

St.  Rep'r.  67-411. 
2604. 

App.   Dlv.   118-490. 

Misc.  8-148;  37-586;  48-236. 

N.  Y.  Supp.  108-518. 
2606. 

Civ.  Proc.  7-139. 

Dem.   8-63.   548. 

Redf.   6-853. 

Connoly,  1-491. 
2606. 

Add.     Dlv.     16-547:     118-288: 
149-538. 

Misc.  12-473. 

N.  Y.  Supp.  44-551 ;  133-1011 

St.   Rep'r.   4-53a 

Dem.  3-164. 
2607. 

N.  Y.  216-135. 

App.   Div.   151-707;  163-877. 

N.  Y.   Supp,  137-97;  147-S84. 
2609. 

N.   Y.  96-145. 

App.  Div.  56-280;  116-593:13]. 
225. 

Misc.   13-306;  60-630;  66-40& 

N.    y.    Supp.   121-903. 

Civ.  Proc.  1-459. 

How.  67-58.  317. 

Connoly,  l-48a 
2610. 

N.   Y.  136-60. 

App.  Div.  43-390 ;  66-278 ;  105- 
225;    110-649;    117-409. 

Misc.   13-.366;   68-451;  90-224. 

N.     Y.     Supp.     61-597;    9.^1004: 
101-88-2;   109-474:   165-93». 

Dem.  2-16S. 
Snbd.  1. 

A  op.   Dlv.  29-277. 

Civ.  Proc.  6-828. 

Dem.  8-199. 
Snbd.  8. 

App.  Dlv.  116-586. 
2611. 

N.  Y.  67-400;  77-369.  596;  tVh 
492 

Hun, '41-89;   47-7;   61-104:  T6. 
617. 
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App.    Div.   C-215;  48-508;   10»- 

7(iT;  ll«-585:  ia«-201;  12»-9. 
Misc.    10-4})3;    11-221;   13-467; 

4«-539  ;  R'2'2Qo  ;  55-165  ;  <I0- 

276;    «5-405;    74-25,    29.    34; 

75-33;   83-283.    289. 
N.      Y.     Siipp.     02-919;     06-729; 

101-882;    113-210,    619;    128- 

196;   130-397;    134-858;   145- 

291. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem.   2-117,  448. 
Connoly,    1-464. 
2612. 

N.  Y.  77-369;  95-329. 

Hon,  64-104;  75-472;  76-1,  517: 

78-483. 
App.    Div.    6-217);    16-139;    1»- 

267;    47-49,    125;    86-73;    80- 

414;    104-317.   321.  326;    lOO- 

780:    116-585;    118-114;    138- 

201;      129-9;      136-789,      794; 

i:t9-245:    176^194. 
Misc.  7-222;  13-468.  473;  14-490; 

17-191;    25-460;    33-146,    329; 

88-471;     46-539;    48-40;     51- 

543;   55-164;   60-276;   61-559; 

63-171;     67-10;     74-34;     89- 

31. 
N.  T.  Supp.  62-294;  68-363;  77- 

1036;     80-410:     96-435,     729; 

101-882,    971:    106-474;    113- 

210.    619;     118-429;     121-452: 

123-1015;   129-165;   152-537; 

156-947. 
St.  Rep*r.  58-798. 
Dem.  6-106.  237. 
Connoly,  2-259.  579. 
2618. 

N.   Y.   216-137. 

HuD^  76-522. 

App.  DIv.  53-106 ;  70-523 ;  104- 

325;   131-876:   158-845. 
MIsr.   13-407:   25-4,59:  30-2:  36- 

473;     61-208:     68-171;     75- 

434;  76-403. 
N.     Y.    Supp.    78-808:    76-373; 

135-515. 
Dem.  6-31. 
Redf.  5-372. 
Connoly,  2-213. 
N,  Y.   Ann.  Cas.   10-489. 
2614. 

N.    Y.    68-148;    70-887:    77-369, 

533;   141-166;   lGG-330;    182- 

468. 
App.  Div.  71-219:  95-1 S4:  100- 

26«,    273:    105-226.    261;    109- 

-""      112-496;    123-16S:    127- 
128-875:    132-179:    153- 


780 
82: 
606. 
Misc. 


13-467:  27-421:  39-63: 
42-236;  43-403.  567:  4fl-r).'^9: 
47-^538;  60-373:  59-.S0R:  «i- 
558 ;  73-156.  323;  83-291 :  89- 
649;   93-425. 
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N.  Y.  Supp.  75-542;  88-734:  93- 

1004;  96-729;  98-483;  99-62; 

108-133;      111-199;      113-97; 

138-U13;    139-485;    142-157; 

149-468;    154-309;    157-553; 

157-662;  156-999. 
St.  Rep'r.  5-329. 
Civ.  Proc.  6-128. 
Dem.  3-136;  6-244. 
Connoly,  2-441. 
2615. 
N.    Y.   72-317;    113-569;   126-73: 

136-20;      182-465;      186-162; 

199-461. 
Hun.    63-37;    76-129;   88-376. 
App.   Div.  32-185;  35-280;    lOO- 

268,     273;     105-224;     112-660; 

113-791;      11«-riS7:      117-60; 

124-694;    136-832;    144-853; 

152-852;  153-606;  167-94. 
Misc.  9-200;  22-215:  23-452:  24- 

200;    25-254;     27-477:    36-281; 

31-418:  37-114;    46-209:     50- 

373;    52-261:    55-171;    59-131. 

313  ;  60-56,  290.  500  ;  67-349  ; 

72-329.     567,     598.     611  :     79- 

187.      :?01  :      86-148;      88-387, 

423:    89-48.    53.    93.    105.    684, 

687,  694;  90-541;  91-399,  466, 

657. 
N.  Y.  Supp.  30-215;  34-831;  49- 

577;  51-502;  62-943;  65-52:  59- 

164:   93-1004;   94-588;    99-62; 

112-206.     2(>5:     113-625.     1108; 

121-779  ;     129-435  :     131-27  : 

137-1002 ;       138-917 ;       139- 

1 1 05 :  141-705 :  1 44-750 ; 

149-122:     150-743;      151-254, 

950;    152-548,    661;    164-959; 

157-079. 
Abb.  N.  C.  16-188. 
Dem.  3-3,39. 
Connoly,  2-454. 
2617. 
App.    Div.   167-241. 
Misc.   89-26;    N.  Y.    Supp.   162- 

735.    822. 
2618. 

X.  Y.  Supp.  148-920. 
2621. 

App.   Div.   153-607. 
Misc.  32-300. 
2623. 

App.   Div.  68-185. 
Misc.  41-7;  48-46. 
2024. 

N.   Y.   126-354. 
Hun,  79-376. 
App.   Div.   111-461. 
Misc.    72-288;   88-422. 
X.  Y.  Supp.  97-697;  131-111. 
("Iv.   Proc.  7-257. 
2625. 

N.  Y.  206-309. 

Hun,   .'16-122:    79-378. 

App.   Div.   SO-522. 

:Nrisc.    17-47.'?:   84-12;  90-96. 

N.  Y.   Supp.   76-457.^  , 
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N.    Y.    188-15. 

App.     Div.     1^-844;     18-01:    40- 

405;  11&-602:  124-608;  1B2- 

825. 
Misc.  22-65;  60-399. 
N.  Y.  Supp.  lCW-61. 
2027. 

Hun,   87-96. 

App.  Dlv.  84-280;  100-243;  108- 

65;  154-641. 
Misc.  44-7Q. 
N.  Y.  Supp.  96-904. 
Civ.  Proc.  14-286. 


N.  Y.  214-465. 

App.    Dlv.    27-508;    50^191;   80- 

522;  00-328. 
Ml8C.     17-470;     20-39;     37-584. 

710. 
N.  Y.  Supp.  150-692;  153-460. 
Dem.  3-164. 


N.    Y.    T8-292;    125-400;    162- 
513;    183-60;   217-370. 

ITun.   60-399. 

App.   Div.   17-519;  78-67;  00-12 
OH-414:   1O0-248:    124-332. 

Misc.    44-70;    73-146;    8O-T04; 
02-827. 

N.    Y.     Supp.    80-788;    00-280; 
108-626. 

Civ.  Proc.  15-890.  40a 

Dem.  2-403. 

(^onnoly,   1-118. 

N.  Y.  Ann.  Cas.  4-66. 
2630. 

N.  T.  111-350:  112-280,  66«. 

Hun.  30-58:  76-214. 

App.   Dlv.   5^1-458. 

Misc.    84-14;    02-827. 

riv.  Proc.  4-13:  6.5«. 

Dem.  2-408. 
Subil.  2. 

St.  Rep'r.  5-881. 

Dem.   4-252;  5-293. 
2631. 

N.   Y.  183-60. 

App.   Dlv.   100-244. 

Misc.   44-70;   73-146 

N.   Y.    Supp.    89-738 
2632. 

App.  Div.  96-12;  104-235. 

Mlsr.  92-327. 

Civ.  Proc.  15-406. 
2633. 

N.  Y.  128-70. 

App.  Dlv.  73-o28;  06-12. 

MI«o.  92-327. 

Civ.  Proc.  10-48)5. 


80-704. 
153-1092. 


N.  Y.  160-470. 

Hun,  70-358,  360. 

App.  Div.  30-513;  06-12;  165- 

60 
N.  7.  Supp.  07o444;  151-74. 


N.  Y.  140-47;  160-470. 

Hun.  70-358. 

App.   Div.   30-518;   06-12;  124- 

332;    165-56. 
X.    Y.   Supp.    108-926;   161-74. 


Y.   125^400;   160-467. 
Hun.   70-8601   76-152. 
N.  Y.  Supp.  138-389. 


N.   Y.  72-286;  lBS-402:  138.808. 

Hun,  71-66;  86-196. 

App.     Dlv.     0-2861     10-510:    tt- 

218:   84-280:   941-828:   132-64.1: 

135-9:     138-166.     792;    148- 

583;  104-040. 
IClBC.    16«S56:    10<8M;    88-565: 

40-619:    53-509:    58-111;  W- 

205;  67*80. 
N.    Y.    Bupp.    48-422:    105-459; 

110-755;      112-192:      llT-4fil 

110*769}   130-1012;   180-784. 
Bt.   Rep'r.   14-412. 
Dem.  3-227.  668. 
Connolj,  1-506. 
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App.  Div.  40-54. 

N.  Y.  Supp.  08-688J  121-109. 

St.  Bep'F.   15^441. 

Dem.  S-227.  530,  612;  6-842. 
2640 

App.  DlT.  188-792. 

Dem.  8-22. 
2641. 

N.  T.   200«460. 

App.  Dlv.  138-792. 
2643. 

N.    Y.    201-498. 

Hun,  74-21. 

App.   Dlv.  74-567. 

Misc.  20-538;  7lf-460. 

N.  Y.  Supp.  77-748;  185-«7«: 
130.685. 

Redf.   5-64. 
2644. 

rtun,  70^487:  71-197. 

App.    Div.  40-168;   146-60. 

Mlse.  47*80;  56-417:  67-2;  78- 
419. 

N.  Y.   Supp.  05-206;  136-678. 

St   Rep'r.  70-431. 

How.  N.   S.   2-30T. 

Woelc.  Dig.  10-482. 
2647. 

Misc.  56.417. 
2640. 

App.  Dlv.  52-234. 

Misc.   02-899. 
2660. 

N.  Y.  171-1. 

MlBc'  20-272;  30-163:  3M1R: 
68-680;  87-67^  6«6j  88.3W> 
92-511;   93-408. 

N.  Y.  Supp.  61-2431  141.742; 
150-236;  151-877,  846;  106-1. 
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St.  Rcp'r.  TO-431. 

Week.  Dig.  86-814. 
26S1. 

See  citations  and«r  I  2650. 
8658. 

App.  Div.  67-71. 
8fUS3. 

Misc.  S8-404 :   92-513. 

N.   T.  Supp.   150-607. 


N.   y.  Supp.   156-267. 
gabd.  8. 

Misc.  98-650, 

Dem.  8-11.  3^7. 

Conooly,  1-150. 
8655. 

Misc.  08-650. 

N.  Y.  Supp.  156-267. 
8666. 

Hun.  89-5S0. 

N.  ¥.  Supp.  34-1088. 
8667. 

Hun.   64-69. 

App.   Div.   156-752. 

Misc.  85-138. 

Dem.  8-4. 
9658. 

App.   Dlv.  60-104.  100;  166-752. 

Misc.  85-138. 

N.     Y.     Supp.     64-926;     6S-737; 
141-742. 

St  Rep'r.  70-431. 

Redf.   6*601. 

Connoly,  8-2. 


Bow.  N.  a  8-158,  88a. 


N.    Y.    104-206:   160-186. 

App.   Dlv.  76-128. 

KiSG.    70-684. 

N.    Y.   Supp.   180-200. 

St.   Rep'r.  17-828. 

Dem.   8-41,  441. 
Snbd.  8. 

N.   Y.  27-182. 
8661. 

App.  IMt.  76-128. 


k": 


25-284;  66- 


N.    Y.    104-250. 

D«'m.   2-439. 
2664. 

N.    Y.   801-406. 
[ip.   DIt.  72-345. 
is*o.   7-879:  0-241; 
739:  48-41. 

N.    Y.   Snpp.  65-438. 
866S* 

N.   Y.   146-540. 

Hun.   88-42. 
266T. 

N.    Y.   184-44:  108-462. 

Hnn.   26-rm:   «a-42. 

App.  nir.  0-498;  111-282; 

Mine.  88-75:  87-829:  40-60:  44- 

838:  40-406. 
N.     Y.    Supp.    67-^81 ;    80-927 : 

97-459  :       08-299 :       100-45  ; 

140^582. 


N.  Y.  110-642. 
Hun.  52-23. 
App.  Dlv.  0-498. 
Dem.  3-170. 
Redf.  5-191. 
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App.  Dlv.  0-498:  148-487. 
AUsc.  aO-479. 
N.  Y.  Supp.  132-994. 
2670. 

N.  Y.  56-615;  178-164;  105-143. 

Hun,  88-42. 

App.    Dlv.    53-570;    55-438;   06- 

?63;   118-210;    186-426;    120- 

440;  921. 
Misc.    86-898«    516;    88-167.    208: 

80-221;    41-608;    48-280;    40- 

409:    68-42r):    58-221;    04-661; 

T129;   67-353. 
Supp.  «5-l()22;  67-108:  73- 

760,  1061;  77-271.  329:  70-382: 

85-303;  00-176:  100-215:  108- 

167.    346;     110-708;    124-173, 

859;    151-74. 
8nbd.  1. 

App.  Div.  118-516;  126-440. 
Misc.  42-387«   . 
N.  Y.  Supp.  84-220;  06-768. 
Snbd.  2. 
App.  Div.   118-515;  186-440. 
Misc.  48-387. 
N.  Y.  Supp.  06-768. 
Snbd.  8. 
App.  Dlv.  51-618;  108-30;  118- 

515:  126-440. 
Misc.    37-454;    48-387;    53-245; 

Ol-ll. 
N.  Y.  StlDD.  68-700;  76-988;  86- 

80f;    02-175;    00-768;    104- 

475:  180-714. 
8«bd.  4. 

App.    Div.   118-515:    126-440. 
Misc.    10-86;    86-399;    42-387; 

68-245. 
N.    Y.     Supp.    84-220 ;    06-768 ; 

104-475. 
2671. 
N.  Y.  104-103;  117-878. 
Hun,  06-121;  70-369. 
App.    Div.    53-571;   65-437;   90- 

563;   126-448. 
Misc.    41-308;   48-245;   53-221. 
N.   Y.   Supp.   80-569;   110-708. 
riv.  Proc.  14-38. 
Connoly,   1-452;  2-281,  640. 
2672. 

N.  Y.  184-48. 

Hun,  83-42. 

Abb.  N.  0.  17-78. 

App.    Div.    14.1-S81:    163-343. 

Mtsc.    31-007:    42-400;    63-020; 

72-629:   hO-518. 
N     Y.    Supp.    68-975;    148-691; 

153-686.    ^  g^^^^  ^^  Google 
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Snbd.  1. 

App.    Div.    10-450;    62-503;    63- 

265. 
Misc.   33-528. 
Sabd.  6. 

N.  Y.  34-347;  42-146;  77-158. 
Sabd.  7. 

Misc.   26-551. 
App.    Div.   163-344. 
Subd.  8. 

N.  Y.  92-40. 
Siibd.  9. 

App.   Div.  35-72. 
N.  Y.   Supp.  167-268. 
2673. 

N.   Y.   1M4-44;   198-462. 

HuQ,   25-321;   «3-42. 

App.   Div.  9-493;   111-282;  118- 

629. 
Misc.  33-75;  37-329;  40-69;  44- 

338;    49-406. 
N.     Y.     Supp.     67-281;     89-927; 

97-450;  98-290;  100-45;  140- 

582. 
IIow.  N.  S.  2-158,  323. 
2674. 

App.   Div.   64-567. 

Misc.     13-374;    23-225;    26-110; 

28-616;   69-462. 
N.    y.    Supp.    50-402;    59-1075; 

72-333;   114-198;   157-689. 
2675. 
Hun,     25-321;     36-575;    41-452; 

77-565;   83-42. 
App.    Div.    11-290:    35-448;    65- 

282;    106-131;    113-16;    119- 

141  ;   126-774  ;  133-895  ;  147- 

412;    155-611. 
Misc.   31-667;  34-437;  37-238; 

49-.'i3;    50-LM5:    5:5-163,    164; 

60-632;    6.3-494;    74-55;    85- 

256,  654;  89-102. 
N.     Y.     Supp.     28-1048:    54-832; 

69-1022:    72-1001;   94-97:   98- 

961;   100-481;   103-868;  104- 

474:  111-116:  113-1105:  118- 

895  ;        1,32-203  ;        148-1057  ; 

151-374.   385;    154-670. 
Doin.  2-290;  3-1.  202. 
Week.    Dig.    16-118. 
Redf.  5-434. 
2676. 

N.    Y.   145-540. 

Ilun.  77-565:  83-41. 

App.    Div,    11-290;   35-448;   65- 

282;     lOfJ-132;    113-17;     114- 

415;    133-895;    147-413;    155- 

Cll. 
MIrc.     25-71:     .34-^36:     37-238; 

47-513:     49-34:     50-24S:     5.3- 

164:    60-623:   65-404;    72-304; 

7.3-494;    74-.';5 ;    89-102;    91- 

3S8. 
X.    Y.     Supp.    28-1 04S:    31-707: 

.33-424:   47-11 L'?:   ."»4-707.  892;  , 

69-1022:    72-1001:    94-97:    95- 

969;   98-299;    113-1105;    131-1 


203;    132-203;    147-168;  151- 
382,  385:   154-670. 

St.   liep'r.  318. 
Dem.   6-423.   460. 

Week.  Dig.  16-118. 
Connoly,   2-17. 
«677. 

N.  Y.  92-251;  94-547:  08-342; 
115-396;  144-508;  101-12; 
208-228 
Hun,  20-183;  38-125;  70-64; 
78-310:  82-198,  209;  83-335, 
406;  85-123,  485.  689;  W- 
314;   91-93;    92-290,   446. 

App.  Div.  5-72;  9-166;  13-23; 
17-5;  26-197,:  40-109;  47- 
84;  53-319;  54-18;  56-417: 
66-281;  75-328,  629;  82-203; 
83-163  ;  88-468  ;  05-588 :  06- 
266;  97-528;  98-492;  99-202: 
101-554;  1O2-530;  103-177; 
105-219;  106-239;  111-8G5; 
120-7;  121-385:  125-617; 
180-;i64.  474;  18;j-472;  1.36- 
854;  137-611;  138-588;  146- 
61,  868;  148-269.  272;  155- 
848:    156-536. 

Misc.  8-577:  9-.385;  14-168:  24- 
220;  27-715;  29-561;  80-32 
31-299;  33-149.  32;^:  35-36.1: 
39-74.  608;  40-333;  42-460; 
55-193;  60-38;  62-170;  75- 
526. 

N.  Y.  Supp.  29-131:  36-274:31- 
878;  33-115:  36-608.  711:  41- 
279;  49-1027;  57-.k31:  61.3^k2, 
953  ;  6:^.332  ;  65-076  ;  «i8-3<K 
6.36;  71-1034;  72-894:  81- 
737;  87-252,  938:  90-l«i2, 
7(89;  93-386;  104-836:  IIU- 
428:  118-568;  122-407;  182- 
99;  185-802;  140-^842;  141- 
356. 

Civ.  Proo.  15-211. 

Dem.   3-221. 

iN.  Y.  Ann.  Cas.  2-47;  T-152;  8- 
135;  9-254. 

Connoly,   1-172. 

Daily  Reg.  34-478. 
2678. 

See  citations  under  I  2677. 
2679. 

N.  'y.  162-515;  184-48;  208- 
187:  215-209. 

App.  Div.  28-310;  36-545;  67- 
234  :  68-585  ;  65-378  :  76-331) ; 
8O-20S:    112-198;   121-200. 

Misc.  39-117.  4.37,  514;  42-14; 
44-624:  48-41;  61-261;  60- 
504  :   86-588. 

N.  Y.  Snpp.  51-8:  68-155:  «»- 
12r):  73-57:  78-130:  80-IR8: 
98-209:  100-1095;  126-1066; 
128-1106:   148-902. 

Tonnoly,   2-81. 

2a8i. 

N.  Y.  144-512;  145-414:  leSU 
-78;  182-27^;,  191-12. 
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Hon,  61-194:  110-4;  63-121;  71- 
696;   77-196. 

A|>p.  Div.  a-14;  9-167;  26-197, 
199;  46-281;  47-231;  64-283 
67-434;  70-263:  73-409;  76- 
186;  88-393:  00-47;  06-209 
O8-430:  09-295;  101-5;>6 
104-72;  106-181;  100-107 
111-36:  lia-548;  110-760 
126-747;  127-566;  13»-821 
141-171;  143-106;  14€J-809 
147-218;      160-39:      163-4't2: 

Misc.  18-140;  26-460;  30-3<n 
31-47:  32-225:  33-323;  35- 
363,  366:  36-612:  38-219,  407 
30-74.  437;  10-516;  66-180 
48-494;  62-170.  599;  66-441 
71-105,  641;  02-598. 

N.  Y.  Supp.  28-449;  60-383:  61- 
131:  68-241;  66-664;  68-636; 
71-1034;  73-509:  74-655.  971; 
77-134.  269.  941;  78-297:  84- 
640:  88-'565:  04-423:  06-678: 
07-1117;  08-801;  104-568: 
106-361;  116-428:  118-568; 
121-1092:  126-51:  127-659: 
130-397:  131-857,  1041;  136- 
802;    138-537;    166-438. 

N.  Y.  Ann.  Cas.  1-206;  0-253; 
10-33S. 

Connoly.  2-141. 
2682 

N.  'y.  67-408;  74-38;  88-608; 
80-352 ;  03-484 ;  144-472 ; 
166-70;    104-77;    100-158. 

App.  Dlv.  63-544:  67-604;  60- 
266  ;  78-867  ;  82-191 ;  02-464  ; 
164-240;    161-564. 

Misc.  18-222:  10-221:  37-1^2; 
30-608,  764;  41-282:  42-92. 
335;  48-41,  71;  64-117;  88- 
347. 

N.  Y.  Supp.  64-972;  66-1010: 
76-1056;  7O-1010;  80-1122; 
81-713,  1030;  86-1082;  87- 
\^;  0^225;  118-46. 

Civ.  Proc.  16-45. 

Redf.  6-199. 
Snbd.  2.    - 

N.  Y.  144-472. 
Snbd.   8. 

Han.  88-201.   285. 

App.   DlY.   86-338. 

N.  Y.   Sapp.  81-409. 
Snbd.  4. 

N.   Y.   48-232. 


App.  IMv.  68-583. 
NT  Y.   Supp.  " 


60-125. 
2683. 

See     citations 
Bertion. 


nnder     preceding 


N.    Y.    88-121;   08-342;    116-396. 
Hun.     27-577:     88-125f    48-219; 

62-124;  63-261. 
App.  Dlv.  70-512. 
Misc.    0-,S88;    18-475;    30-764; 

60-530. 


N.  Y.  Supp.  6-197,  255 ;  SO-274 ; 
86-485;  00-490;  166-262. 

St.  ttepr.  16-240. 

Civ.  Proc.  14-196. 

Week.  Dig.   26-57. 

Connoly,    1-172;   2-523. 

Dem.  6-197,  266. 
2686. 

Misc.  03-402,  408. 
Snbd.  2. 

N.    Y.    Supp.    161-76;    167-137. 
143. 
2686. 

N.    Y.    162-461. 

App.  Div.  16-38;  18-113;  48- 
235.  33.S;  40-419;  70-567;  74- 
221.  468;  78-464;  114-535; 
120-200. 

Misc.  4-43.  377;  38-713;  41- 
421;  40-403;  52-428:  63-222; 
64-499:  60-650;  67-356;  76- 
85;   88-352;   02-87. 

N.  Y.  Supp.  6-239;  23-1048;  20- 
828;  60-1025:  60-315:  63- 
678;  66-437:  75-589;  77-558, 
696;  70-651;  100-12:  118- 
568  :  134-874  :  967  ;  144-565  ; 
140-122;  167-494. 
2687. 

N.  Y.  88-121;  89-479:  02-2:51; 
04-574:  08-347:  116-400;  170- 
75;  182-270. 

Hun.  28-249;  30-543:  31-182; 
88-126;  41-97;  68-283;  77- 
205. 

App.  Div.  16-36:  26-269;  30-92, 
510;  61-562;  62-505;  70-263: 
76-342;  112-486 ;  110-782; 
142-427;  166-367;  167-929; 
160-476. 

Misc.  1-450:  7-380:  21-418;  22- 
480:  26-257;  28-601;  37-472; 
88-64:  3O-608:  40-68:  66-191; 
68-488;  60-131;  62-163;  70- 
471;    71-101;    00-247. 

N.  Y.  Supp.  6-252  :  24-847 ;  28- 
160;  36-946;  36-1074:  47- 
1069:  60-786;  64-967:  67-444; 
71-71;  74-971;  76-1056;  76- 
967;  78-186;  80-643;  104- 
342;  106-354;  111-640;  116- 
286;  120-911;  141-470;  142- 
455;  147-550;  140-221;  162- 
723. 
2688. 

N.   Y.   104-398. 

App.  Div.  03-505;  106-54;  122- 
608;  126-359;  130-462;  141- 
46;    148-531;    161-890;    166- 

Misc.  13-374:  10-255;  30-33: 
37-633:  41-282:  55-480;  64- 
162,   248;   67-33;   68-161.   204. 

N.    Y.    supp.    87-826;    110-694; 
124-641. 
2680. 

N.  Y.  04-558. 
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Hun.   62-88. 

App.    Div.   35-436:   40-75;    llO- 

68;    156-366;   157-345. 
MlBC.    24-852:    37-416;    30-574; 

58-489;    80-5;    80-691;    92- 

132. 
N.  Y.  Supp.  53-714;  59-874;  68- 

1002;    97-403;    141-47;    142- 

493;  145-1106. 
Dem.  3-231,  240. 
Connoly,  2-640. 


Uan.   52-88. 

App.   Div.    156-360:   167-346. 

Misc.    20-159;    24-352;    37-581; 
58-489;    92-182. 

N.    Y.    Supp.    46-908;    76-1067; 
97-403;   141-470. 

Week.   Dis.   16-34?. 

Connoly,  2-528. 
2691. 

N.  Y.  133-174. 

Hun,  31-176. 

App.  DlT.  113-209;  144-989. 

Misc.  7-881 ;  80-83;  38-64 ;  91- 
462. 

N.   Y.    Supp.    47-864,   1069;    76- 
967. 

St.   Rep'r.    15-743. 

Civ.  Proc.  14-88. 

Abb.  N.  C.  11-56. 

Dem.  2-22. 

N.  Y.  Ann.  Cm.  6-667. 

Connoly,  2-58.  190.  362,  615. 

N.  Y.  Law  Jour.  5-667. 
2692. 

N.  Y.   Supp.  161-76. 
2698. 

N.  Y.  188-15. 

App.  Div.  9-344;  18-61;  40-405; 
119-602;   124-608;   152-325. 

Misc.    22-65;    60-399. 

N.  Y.  Supp.  109-61. 
2695. 

See  citations  under  f  2693. 
2696. 

Supp.    139-695;    155-397. 


N.    Y. 
2697. 

N,  Y.  Supp.  138-917;  141-356. 
2698. 

Hun.  60-482. 

App.    Div.    6-566;    51-348;    88- 

Misc.  33-543;  42-14. 

N.  Y.  Supp.  64-920;  68-933;  85- 

830;   165-397. 
Connoly.   2-632. 
2699. 

N.    Y.   200-141. 

App.    Div.    20-66;    50-82 ;    163- 

28S. 
Misc.  22-220;  38-463. 
N.     Y.     Supp.     4O-S20:     63-439; 

77-lO^iO;    1"  -' 

2701. 

N.    Y.    214-385. 

N.  Y.  Supp.   157-081, 


144-94;    155-397. 


2702. 

N.  Y.  110-159;  186-106;  168- 
386;   182-8^0;   199-838. 

Hun,  60-267;  74-278;  S2-1U; 
88-357. 

App.  Div.  86-72;  89-249;  40- 
495:  42-304;  48-4;  68-646;  60- 
479;  79-512:  86-168,  176; 
106-323;  110-77;  112-243; 
128-50;  130-813;  138-435; 
135-45;  138-79;  160-374. 

Misc.  8-149;  10-197;  15-o35: 
17-487;  22-65;  24-351;  «T- 
575;   72-629;   81-376. 

N.  Y.  Supp.  67-131:  73-290;  88- 
632;  SU-:{92;  94-667;  1 19-921: 
120-1110;  188-917;  141-856; 
143-341. 

N.  Y.  Super.  66-286. 

Dem.  6-45,  60,  473. 
2703. 

See    citation!    under    preeedios 
section. 
2704. 

App.   Div.   66-478. 
^  N^  J.   Supp.  73-290. 

N.   Y.  214-385. 
2706. 

App.   Div.   66-478. 
N.   Y.   Supp.   73-290. 
2707. 
App.  Div.  66-461,  599;  06-478; 

120-831;  130-818, 
Misc.  26-185;  87-6%. 
N.  Y.  Supp.  67-181;  78-290;  76- 

1050. 
Dem.  2-131. 
Snbd.  1. 
N.  Y.  92*98. 
App.  Div.  39-260. 
Misc.  15-586. 
St.  Rep'r.  18-172. 
2708. 

Div.   66-478. 
Supp.  73-28a 
61-138. 


App. 
N.  Y. 
How. 
2710. 

How. 
2712. 

App. 


Div.   66-478. 
Supp.  73-210. 
71-138. 


1122 


Div.   66-478. 
Misc.  60-648. 
N.  Y.  Supp.  73-290. 
2713. 

N.   Y.   127-296. 

Hun.  69-163. 

App.  Div.  29-109:  48-4;  62-458: 
66-478;    130-813. 

Misc.   32-420. 

N.   Y.   Supp.   73-200. 
2714. 

App.   Div.  66-478. 

N.  Y.  Supp.  73-290. 
2716. 

.App.  Div.  66-478:  1.^9-401. 

N.   Y.   Supp.  78-290;   124-258. 
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27ie. 
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N.  Y.  66-58^;  128-178. 

App.   DW.  61-451. 

MlRC.    84-526.    785. 

N.  Y.  Supp.  16-^20;  6»>>90S,  lOSl; 
70-682. 

St.   Rep'r.  87-401. 

Clr.  Proc.  20-206. 
Snbd.  8. 

App.  DIv.  114-886 
Snbd.  6. 


NOTES. 


Blisc.  24-752.  853. 
N.   Y.  Supp.  63-(Nn. 
Bt.  Rep'r.  4T-t80. 
Sttbd.  7. 

N.   Y.  42-542. 
App.   Dlv.  46-198. 
Misc.  20-278. 

N.  Y.  Supp.  ei-soa 

Civ.  Proc.  8-99. 
2808, 
N.   Y.   lW-278. 
Hun,    2T-374. 
App.  DlT.  73-409;  120-454;  182- 

521. 
Misc.  18-241;  24-753;  43-42. 
N.     Y.    Supp.    77-134;    110-535; 

•113-1042. 
St.   Rep*r.  28*423. 
CIr.   Proc.  13-319. 
N.  Y.  Ann.  Cas.  8-136. 
8«1»d.  1. 

App.  Dlv.  48-19a 
N.  Y.  Supo.  62-812. 
Abb.   N.  C.  20-298. 
8abd.  2. 

N.    Y.   25-180:    77-598:    128-171: 

153-428. 
Hun,  6-555:  68-577;  87-585. 
St.   Rep'r.  40-891:  46-86. 
Abb.  N.  C.  28-387. 
8iibd.3. 

Hnn«  54-613. 

Misc.  23-366;  38-728. 

N.  Y.  Supp.  15-520:  51-818:  68- 

1066. 
Bt.  Rep'r.  37-401.  557. 
Civ.  Proc.  20-206. 
Snbd.  4. 

N.  Y.  75-417;  111-517. 

Hun.   36-18:  75-294. 

App.    Dlv.    61-205:    62-584;  66- 

280:   126-138. 
Misc.  20-265. 

N.  Y.  Supp.  64-1015:  71-178. 
St.    Rep'r.    10-112;    87-863:    46- 

68;  53-633. 
Civ.    Proc.   4-328.   811:  8-345. 
Abb.    N.    C.    18-60;   20-298;   81- 

269. 
Tiov.  N.  S.  3-<* 
N.  Y.  Super.   66-264. 
Snbd.  5. 

N.   Y.  111-578.  .o  ..^ 

App.  Dlv.  54-18:  66-279:  73-410. 
Mlsc    16-383:   30-77:   31-299. 
N.  Y.  Supp.  62-826;  66-270. 
nv.  Proc.  20-125. 
Abb.  N.  G.  20-208. 
2864. 

N.  Y.  155-278. 
Civ.  Proe.  10-241. 


*%; 


App.  Dlv.  44-605. 
2868 

App.  Dlv.  80-429:  «l-^7j^ 
N.  Y.  Supp.  70-679;  52-882. 
Clt.  Pfoc.  1«*1M. 


2860. 

N.  Y.  51-673;  130-510. 

Hun.  57-367;  67-473. 

App.  Dlv.  20-167:  30-429:  88- 
2^5;  07-36;  126-138,  142;  120- 
454. 

Misc.    60-21:    67-368. 

Clr.  Proc.  10-109. 

N.  Y.  Supp.  88-808:  46-989;  85- 
44»r:  l((4-12t):  llo-535;  113- 
1042;    126-379. 

N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.   Y.  31-289. 

App.   Dlv.  126-140. 
Snbd.  2. 

Hun,  26-531. 

Div.    10-452:    24-615;    43- 
47-228;     110-672;     126- 
140. 

Misc.  27-171. 

N.  Y.  Supp.  58-882;  50-640;  62- 
654. 

St.  Rep'r.  51-334. 
Snbd.  3« 

Hun,  47-434.  535:  60-112:61-49 

App.   Dlv.   126-140;   163-789. 

N.  Y.  Supp.  38-921;  68-382. 

St.  Rep'r.  30-825:  51-384. 

N.  Y.  Ann.  Cas.  8-374. 
Snbd.  4. 

App.  Dlv.  24-615. 

N.   Y.   Supp.   62-654. 

St.  Rep'r.  47-227. 
Snbd.  5. 

Hun.  77-434. 

App.  Dlv.  07-.3e:  170-022. 

N.   Y.   Supp.  80-601;   154-703. 
2870. 

N.  Y.  66-368. 

Hnn,  25-602:  32-502. 

App.  Dlv,  16-102:  51-104. 

N.   Y.   Supp.   142-876. 

N.  Y.  Ann.  Cas.  4-812. 
Snbd.  2. 

App.   Dlv.  51-108. 

N.  Y.  Supp.  64-457. 
2871. 

Misc.  10-308. 

N.   Y.   Supp.   151-1007. 
2876. 

Hun,  25-531. 

App.  Dlv.  6-269;  30-176;  133- 
800. 

Misc.  24-275:  27-722:  55-^11. 

N.  Y.  Supp.  61-889;  117-1115. 

Civ.   Proc.  6-253. 
2877. 

App.    Dlv.    133-860:    167-^74. 

Misc.  56-312:  64-504;  03-476. 

N.  Y.  Supp.  112-174;  117-1115: 
142-244. 
2878. 

App.  Dlv.  75-401;  121-354;  133- 
860. 

Mlsc,  20-74;  28-178;  56-811; 
03-478.  n^r^^\^ 
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N.     Y.     Supp.     60-332;     78-35; 

106-247;  117-1115. 
Abb.  N.  C.  15-463. 
2870. 
App.    Div.   88-225;    Ol-O ;    121- 

354. 
Misc.    27-720:    28-173;    3G-184: 

68-50r>;    02-378. 
N.  Y:  JSiipp.  2l>-1093;  50-332:  7:i- 
14i;    106-247:    111-G29;    156- 
902. 
2880. 

Misc.    36-184;    58-505. 
xN.    Y.    «iipp.    73-147;    106-247: 
111-629. 
2881. 

App.    DIv.   88-225;    121-354. 
Misc.    36-184;    71-114. 
^  N.   Y.   Supp.   73-147;   127-486. 

Misc.  36-184. 
N.    Y.    Supp.    73-147. 
2883. 

A  pp.  DIv,  6-270:  43-44. 

Misc.  65-523. 
2884. 

App.  DIv.  81-171. 

Misc.  11-576;  27-71;  33-686;  37- 
610. 

N.   Y.   Supp.  32-795:  58-147;  68- 
1110;  76-140;  81-il.      ^   *'  "^ 
2885. 

App.  pi V.  25-10;  76-183:  88-5. 

Civ.  Proc.  10-211. 
2886. 

N.    Y.  65-179. 
2887. 

N.   Y.   Supp.   154-236. 

Hun,  88-6«2. 

App.    DIv.   76-269. 

Misc.   27-178.   722;   58-142. 

N.  Y.  Supp.  34-846. 

Civ.   Proc.   14-110. 

How.   62-261. 

Abb.   N.   C.   10-290. 

N.  V.  Supp.  110-470;  117-1115. 
2880. 

Civ.  Proc.  14-110. 
2800. 

N.  Y.  66-179. 

Hun,   61-449. 

App.    DIv.   16,'{-780;   164-636. 

Misc.    24-52G;   27-723. 

X.     Y.    Supp.    53-974;    140-271. 

867. 
N.   Y.  Ann.  Cas.  10-83. 
2801. 

N.  Y.  75-150. 

App.     Div.     131-234;     133-860: 

I. '17-879  ;    163-7S9. 
Misc.    5-.'l.-»:    6-145:    8-105:    27- 

200;   68-595:   83-302.   IVKi. 
N.    Y.    Supp.    115-870:    124-609; 

145-1095;   140-271. 
St.  Bep'r.  14-427. 
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2802. 

Misc.  15-436. 
2803       ^"^^'  '"^^^^'^  ^*^1*1- 

Hun,  65-559. 
2804. 

Hun,  88-261. 
How.  67-200. 
_  N.  Y.  Ann.  Cas.  6-401. 
2805.  ^^ 

N.  Y.  148-585. 
App.    DIv.    4-230;   62-408. 
Misc.   23-339;    71-315. 
N.   Y.  Supp.  61-255. 
How.   N.   S.   1-448. 
Daiy,    12-518.   529. 
X.   Y.  Super.  32-440. 
^  N.  Y.  Ann.  Cat.  4-315, 
Snbd.  1. 
Hun.  84-392. 
App.    DIv.   36-623. 
Misc.   6-145. 
N.   Y.  Supp.  54-1075. 
Daly.   ll-lSs. 
Svbd.  2. 

Hun,  84-392:  88-261. 

App.   Div.   20-S7;  36-623. 

Misc.   6-145.  ^^ 

>>.    Y.    Supp.  46-1047;   54-1075; 

70-758. 
St.    Rep'r.   47-119. 
I)aly,  11-238. 
2001. 

Misc.  40-200. 
Civ.  Proc.  e-25i. 
2002. 

Misc.  40-211. 
Civ.   Proc.  6-2Saw 
2004. 

How.  67-201. 
2005. 

Misc.    64-168. 
2006. 

Misc.    64-168. 

N.   Y.   Supp.   02-377;   lOS-MS. 
N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

App.  DIv.  87-28. 
Misc.  34-197,  210. 
«  N.   Y    Supp.  66-731:  &8.82». 
Svbd.  2. 

App.    DIv.  44-605;   102-6& 
St.  Rep'r.  36-115. 
2000. 
App.   DlT.  80-825. 
Misc.   16-531. 
N.    Y.   Supp.   61-932. 
2010, 

App.    Div.    16-228:    25-463:   30- 

325. 
Misc.   54-169. 

N.  Y.  Supp.  44-190:  60-982:  61- 
932. 
2012. 

App.   DIv.  74-356. 

Misc.    17-372:    26-3(^,    725;   20- 


N.  Y.*  Supp.  66-1025;  TTi-eOO. 
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Misc.  2e-725. 

N.  Y.  Supp.  66-1025. 
2915. 

App.  DlY.  26-468. 

N.  Y.  Sapp.  6U-882. 
2916. 

Hud,  71-600. 

App.  Div.  102-7a 

Misc.  61-553. 

ClT.  Proc.  6-258. 
!$iibd.  2. 

N.  Y.  snpp.  02-arr. 

2917. 

App.  Dly.  192-70. 

1^.  61-553. 

Civ.  Proc.  6-253;  7-186. 
2918. 

Han,  71-599. 

App.   DW.  87-94. 

idac.  34-198;  61-553 

N.   Y.  Supp.   68-829; 
2919. 

Hon.  77-530. 

Misc.  27-172;  29-279. 

N.  Y.  Ann.  Cas.  6-404. 
2920. 

Misc.  29-280. 

N.  Y.  Supp.  61-508. 

Civ.   Proc.  6-253. 
2924. 

Misc.  27-172;  72-230. 

N.  Y.  Supp.  68-382 ;  131-47. 


64-170. 
106-862. 


"l^:  '^^^4£§k;   96-156;   96- 
^4. 

Misc.  7-561;  9-56. 
Snbd.  4. 

Misc.  16-336;  26-357. 

N.  Y.  Supp.  67-214. 
2936. 

N.   Y.  76-417. 

App.    Dlv.    1-132;    187-879. 

Misc.    83-305;    91-502;   92-782. 

N.   Y.   Supp.   164-951;   167-463, 
2937. 

Misc.    68-595. 

Hun.  16-37. 

Misc.  7-561. 
Svbd.  1. 

Hun,  60-590. 
Snbd.  3. 

Hun,  60-590;  86-601. 
2938 

App.    Dlv.    43-604;    82-624;   97- 
561;  131-389;   164-582. 

Misc.    7-320:    9-72:    20-332:    22- 
111 ;  27-203.  559;  91-502. 

N.  Y.   Supp.  81-1052;   116-273; 
160-39;    164-951. 


134-883; 


( 


Hun. 

62-581;  69-446. 

Misc. 

6-475;  74-43. 

Civ.   ] 

Proc.  6-258. 

2926. 

Hun, 

68-417. 

Misc. 

6-475;  27-178. 

N.   Y. 

Supp.  68-382. 

2927. 

Misc. 

6-475  ;  27-173  ;  72-230. 

N.  Y. 

Supp.  131-47. 

2928. 

Hun, 

69-445. 

Misc. 

27-173;  72-231. 

N.  Y. 

Supp.  64-333 ;  131-47. 

Week 

.  Dig.  22-261. 

2930. 

Hun. 

62-581. 

Misc. 

72-231. 

2931. 

Hun, 

62-581. 

Misc. 

6-476;    11-173 

;    29-280; 

74-44. 

N.   Y 

.  Supp.  82-1088. 

2933. 

Hnn. 

77-680. 

22-111. 


Hun.  60-386:  80-86. 

Add.  Div.   80-176;  100-324. 

Misc.   7-561;  44-85. 

N-  Y.  Supp.  61-889;  66-367;  89- 

732. 
N.  Y.  Supp.  90-808. 


Hun.  86-501. 

App.  Div.   1-133;  40-132;  149- 

^71;   167-9. 
Misc.   6-514;  24-645. 
N.    Y.    Supp.    64-303; 
141-657. 
2940. 

"  App.    Dlv.   168-249. 
mIso.     16-130:     20-108; 

143;  28-158;  62-61. 
N.  Y.   Supp.  61-712;  143-130. 
Civ.  Proc.  19-111. 
N.  Y.  Ann.  Cas.  6-894. 
2941. 

Misc.  62-61. 
2942. 

Mlac.   44-246;   88-121. 

N.    Y.  Supp.  48-790;  64-10;  88 

1054;   161-591. 
N.  Y.  Ann.  Cas.  7-869. 
2043. 
App. 
MIso. 
N.  Y. 
2fM4. 

Hun,    20-514:   88-466. 
App.    Dlv.    3-28;    68-377;    83- 
553;    110-244;    113-602;    114- 
836 ;  119-51. 
Misc.   6-149:   7-561;   16-592;   17- 
663:   22-112.    719:   24-525:   28- 
564  :  34-190 :  46-101  ;  64-172. 
N.  Y.  Snpp.  68-798:  74-189:  84- 
132;   90-807;   103-882;   106- 
860:    llS-008. 
Civ.  Proc.  16-164. 
Abb.  N.  C.  18-6& 
Week.  Dig.  18-128L 


Dlv.  82-628. 
18-205:  19-39.  180. 
Supp.  81-1052. 
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2946 

Misc.  I>-72;  G4-14 
-^•^J^-     Supp.    81-1053;    Oa-428- 
08-772;  115-273;  118-709. 
2947. 


Hun,  86-564, 
^  DIv.    f 9-372 


132-521. 


e9-600; 


App. . 

Misc.  22-339 :  49-50. 

N.  Y.  Supp.  aa-lOS;  79-622; 

2948. 

App.  DIv.  132-621. 
Misc.  49-50. 
N.  Y.  Supp.  98-319. 
2949. 

App,   Div.  132-621. 
2960. 

Hun,  76-285. 
App.   DIv.  62-584. 
msc.  04-676. 
N.   Y.   Supp.  71-17a 
Abb.  N.  C.  31-263. 
2961. 

Hun.     14-342;    68-577; 

85-102;  87-&35. 
App.   Div.  27-453:  86-81. 
Misc.    18-241;   33-331;    64-676. 
N.  Y.  Supp.  80-296:  34-289:  36^ 
680;     50-3.>3;     61-67;     68-624; 
120-860;     126-285;     132-796; 
144-135. 
Civ.  Proc.  23-447. 
2962. 

Hun,    63-577:   69-500;   87-535. 
App.    DIv.    60-2;    68-116;    163- 

930. 
Misc.   18-241:  83-881;  60-611; 
75-292. 

^■«T-   ?."PP-  34-289:  60-358:  61- 
67:    6N-624:    74-244;    97-411- 

113-1118;    126-285; 

144-135. 

Civ.   Proc.  19-252. 

Week.  Di|?.  22-174. 

N.  Y.  Ann.  Cos.  7-366. 
2953. 

Misc.   14-342. 

App.  DIv.  78-543. 

2964. 

Hun,   6.S-.^77;   69-500:  87-535. 

Misc.  14-.342:  18-241 

N.  Y.  Sunp.  84-289; '61-67.  684; 
144-135. 
2965. 

Hun,    63-577:   87-535. 

Ml8c.  33-331. 

App.   DIv.   163-930. 
2966. 

Hun.  63-578;  66-566;  77-32:  87- 

Mlsc.* 22-742;  69-144;  72-276. 
N.    Y.    Supp.    34-289:    49-1048; 
126-285;    131-66;    144-1.35? 


2967. 
N.  Y.  98-54. 
App.   Diy.   aT«40S; 

24r 


VO-S;  lOS- 


132-796; 


79-887; 


1180 


J49. 
Misc.  24-207. 

^'frX:   ^"JPP-  "©'•WB;  61-67;  68- 
,  517;   94-435;    144-135. 
Week.  Dig.  23-215. 

'^ms^-  ^''"-  ^''•-  '•«»• 

^App.  DIV.  27^^58. 

^•«L  *^"PP    56-367;  88-5;  llH- 
709;    136-535. 
2960. 

Hun.  46-370:  83-466 

^^J^\.  ^*^-  ^28.  177;  14-10;  76- 

183;  100-323:  lte-4S. 
Misc.  16-142:  44-4557^ 

2961. 

App.  Div.  162-429. 

Hun.  40-207. 

N.  Y.  Supp.  124-609 ;  187-259. 

N.  Y.  Ann.  Caa.  7-136. 
Siibd.  1. 

^  App.  DIv.   ia9-.429. 
Svbd.  2. 

App.  Dlv.  162-429. 

E[un.  40*207. 
2966. 

App.    Div.    119-672. 

NY.  Supp.  103-882. 
8866. 

«SV:  ^'^-  •-^ 

Hun.  92-181. 
2969. 

Misc.  10-290;  52-^31. 

Misc.  62-331. 

N.   Y.  66-368. 
2974. 

N.  Y.  166-339. 

App    Dlv.  16-192. 

NY.  Ann.  Cas.  4-812. 
2976. 

Aop.   Div.   16-192. 
_Ml8C.  8-354;  S2-881. 
2976. 

App.   Div.  16-192. 

N.   Y.   166-339. 
App.    DIv.    16-192. 
N.  Y.  Ann.  Caa.  4-812. 
2980.  --*^ 

Misc.  62-331. 
Hun.   40-242:  78-514. 
N.   Y.   Supp.   89-674. 
N.  Y.  Ann.  Gas.  10-804. 
30S2.  --- w.. 

X.  Y. 
2983. 

App. 


Ann.  Caa.  10-308. 
J19-CW. 
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Hun.  46-370;  83-466. 

Misc.   ltf-113. 

N.   i.  Supp.   102-1028. 
!itl84« 

Misc.  28-339. 
29H5. 

Hun,  78-516. 

N.    Y.   Supp.  29*574. 
20H6. 

Hun.  78-516. 

N.    T.   Supp.  S8-674. 
29874 

MIfic.  62«881. 

Iluu.  78-516. 

N.    Y.  8upp.  99*574. 
2988. 

App.      IMt.     30-176;     188-860; 
162-187. 

Misc.    57-565:    83-305. 

N.    Y.    Snpp.    51-8«0;    109-1102; 
14B-1095  ;   147-601. 


Hun,  92-526. 
App.  Dlv.  30-176. 
2990. 

Hun,   90-464. 

App.  Div.  18-74;  65-443;  88-552; 

%-389:    123-67. 
M!8C.    18-192. 

N.  Y.  Snpp.  36-53;  59-1018;  72- 
082;  8^-157;  107-725. 


Dlv.  75-200. 
Supp.  114-559;  117-1115. 


2993. 

Misc. 

N.  T. 


22-225. 
Supp.  49-589. 


Misc.  7-184. 

N.  Y.  Snpp.  81^157. 
2995. 

Hun.  92-525. 

Misc.   18-192. 
2997. 

App.  Dlv.  75-199. 

N._Y.   Supp.   77-955;  114-559. 


Misc.  24-286;  02-.384. 

N.   Y.   Supp.   53-707;   154-951. 


591. 


Misc.  18-102. 
80O1. 

N.   Y.  155-89. 

App.    Piv.   22-141:   34-682. 

msc.  23-406. 

N.  Y.  Supp.  54-869. 
8002. 

App.  niv.  84-§88. 

Civ.  Proc.  6-251. 
8006. 

Misc.  18-192. 

How.  62-26L 

Abb.  N.  C.  lO-fiSSu 
800S. 

App.  Dlv.  65-443. 

K.  Y.  Supp.  72-982. 


8010. 

Hun,  84-7. 
3011. 

App.   Dlv.  26*11. 
Snbd.  2. 

App.  Dlv.  80-176. 
N.  Y.   Supp.  51-889. 
Bnbd.  3. 

Hun,  67-804;  66-841. 
App.  Div.  30-175. 
N.   Y.   Supp.  51-889. 
St.  Rep'r.  47-661. 
B012. 

Hun,  65-341. 
8013. 

Hun,  60-386;  89-1S8. 
App.    Dlv.   9-20,   176. 
Misc.   43-82;    45-140;   82-3158. 
N.  Y.   Supp.  34-1034;  144-447. 
Bnbd.   2. 

N.  Y.   Supp.  91-975. 
8015. 

Hun,     27-328;     40-594;     46-492; 

87-42;   88-563:    90-544. 
App.    Dlv.    1-157;    2-2;    14-549; 

20-84;  70-315. 
Misc.  11-119;  14-125. 
N.   Y.  Supp.  32-026;  34-846;  35- 

855;  51-384;   75-241. 
Civ.   Proc.   15-431. 
3016. 

Civ.  Proc.  6-56. 
8017. 

N.  Y.  112-621. 

Hnn.  37-398;  48-124;  47-51;  66- 

872. 
App.   Dlv.  8-330:   17-184:   28-93; 
80-176:     30-93;     40-132;     62- 
666;    75-285;    107-133;    140- 
04;    148-149;    150-463;    163- 
6lrf. 
Misc.   0-402:   7-220:   :*0-625;   32- 
42;    .33-687;    39-484;    84-98; 
92-731. 
N.   Y.   Supp.  27-437;  45-296;  50- 
020:    .-51-889:    5.'5-r,92:     71-181: 
7«-n6;   80-219;    124-K97:   127- 
623;    135-23;    146-859:    157- 
463. 
riv.  Proc.  19-210,  446. 
3018. 

Dlv.  62-409. 
82-42. 
Supp.  .70-758. 


i 


App. 

Misc. 

N.  Y. 
3010. 

Misc.  11-173;  82-42. 
3020. 

App. 

Misc. 

N.   Y. 

N.   Y. 
3021. 

Mlsc 
3022. 

Misc. 


Dlv.  56-191. 
32-42. 

Supp.   66-961. 
Ann.   Cas.  8-297. 

82-42. 
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802ff. 

Hun,  84-168. 

Mi8C.  S-333. 

N.  Y.  Supp.  32-460. 

N.  Y.  148-592. 
Hun,  84-392. 
App.   Div.  4-230. 
N.   Y.  Supp.  82-440;  64-lOTS. 
»027. 

Hun.  84-168. 

N.   Y.  Supp.  32-4S0. 

Misc.  B2-628. 
3038. 

Hun,   TT-Baa 
3030. 
Hun,  92-418. 
Misc.  5-534. 
N.  Y.  Supp.  86-7C8. 
4i040. 

Hun,  92-418. 
3041. 

Misc.   5-532. 
8043. 

Hun,   43-124. 

Misc.  55-622,  625;  8T-15. 
N.  Y.   Supp.  105-957;  149-1048. 
Civ.  Proc.  19-210. 
Week.   Dig.  21-79. 
3044. 

Hun,  32-61 :  33-277 ;  54-443. 
App.     Div.     5-516;    44-6;    91-9; 

127-931. 
Mlsr.  9-456;  l«-579;  23-236;  30- 

365;    54-168;    64-676;    68-20; 

83-300. 
N.  Y.  Supp.  62-452;  145-1095. 
3045. 
Hun,    .12-61;   33-277;   54-443. 
App.    Div.   62-590. 
Misc.  9-456;   14-22. 
N.  Y.  Supp.  35-123;  71-189. 
8046. 

Hun,   28-497:   58-57:   87-41. 
App.   Div.  91-9;   101-287 ;  105- 

340;    121-.354:    163-155. 
Misr.      6-204:      10-763:      12-1.'V8: 

13-241:     20-369;     27-724;     36- 

539;  43-73;  68-20;  88-576. 
N.  Y.  Siipp.  3.1-954:  47-133:  53- 

829;     85-362;     86-240,     243; 

148-467. 
St.   Rep'r.    11-227. 
Civ.  Proc.  19-107,  199. 
8047. 

Hun,  89-191. 

App.    Div.    1-7;    21-286;    105- 

340;    16.S-1.55. 
Misc.      16-41:     20-5S9;     2.1-470. 

474;    40-240;    64-2;    69-558. 
N.    Y.    Supp.    ;W-8:    36-730:    47- 

839:     51-395:     ,"52-679:     58-?r,: 

81-693;        85-362:        104-486; 

125-495;    126-1088;    148-467. 


Week.  Dig.  17-19. 
How.  65-188. 
8048* 

App.     Div.     76-270;     105-340: 

163-155. 
N.  Y.   Supp.  148-467. 
Svbd.  2. 

Civ.  Proc  0-38& 
3049. 

Hun.  28-487;  47-488. 

App.   Div.   1-7;   22-221;  40-558; 

101-286;  163-155;  169-717. 
Misc.    23-642;    77-670;  85-49L 
N.    Y.    Supp.    86-788:   47-1047; 

138-571;    148-467.   983;  165- 

712. 
St.  itep'r.  14-345. 
Abb.  N.  C.  14-326. 
8050. 

Hun,  48-505,  509;  63-46. 

App.    Div.    22-221;    30-289;    51- 

479;  95-371;   101-286. 
Misc.   32-259;   35-445;  65-314; 

85-491. 
N.  Y.  Supp.  51-960;  64-740:  68- 

352;    71-948;    148-888;   166- 

712. 
3051. 

Hun,  43-505,  509. 
Misc.   35-445. 
3053. 

N.   Y.   184-99. 

App.  Div.  5-515 ;  101-286 ;  106- 

Mlsc.  17-365;  19-541;  86-53;  88- 
341;  55-39;   64-2. 

N.    Y.    Supp.    72-591;   106-188. 

St.  Rep'r.  12-488. 
.3055. 

App.  Div.  84-597;  101-286. 

Misc.   39-341-  91-518. 

N.    Y.    Supp.   79-841. 
8056. 

Div.  44-588;  84-507;  101- 


106- 


Mlsc.  .19-341. 
N.  Y.  Supp.  61-91. 
8057. 

N.   Y.   184-99. 

App.    Div.    25-298;   91-9; 

308;  113-42. 
Misc.     10-762:     18-242;     23-237, 

701;    27-226:    28-173:    .14-552: 

36-539  ;    8.1-301  ;    88-576. 
N.  Y.  Snpp.  31-814:  47-1.^3:  R2- 

32;    59-332:    69-1047;    86-104; 

98-1042. 
riv.   Proc.   19-109. 
How.   62-258. 
r,nw  Bull.  4-87. 

sons. 

N.   Y.  1.12-367. 

Misc.    16-430:   2.1-146. 

App.   Div.    159-26. 
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14S- 
155- 


13- 


8oeo. 

Misc.  23-468. 
N.  Y.  Supp.  35-8;  62-679. 
How.  61-47. 
3061. 

App.   Dlv.   44-6. 
St.   Rep'r.  85-377. 
Svbd.  3. 

App.   Dlv.  5-616. 
Svbd.  4. 

App.   Dlv.  6-616. 
30(»^. 

Miac.    68-20.    ^^^ 

App.   Dlv.  76-450. 

Civ.  Proc.  16-431. 
306:i. 

Hun.  68-39;  70-583;  71-484.  618, 
540;  88-284;  92-414. 

App.  Dlv.  5-613;  7-344;  1O-604. 
21-18;  24-436:  54-570:  55- 
191,  034,  634;  57-175;  58-39; 
60-449;  61-40:  68-642:  73-95. 
134;  76-450,  499;  82-589-  84- 
105.  634;  85-205;  107-573; 
113-477;  114-2<?4.  307;  131 
394;  136-700;  137-76; 
580;  151-3«9;  152-430; 
875;    162-187. 

Misc.  5-534:  6-150;  7-175 
638;  14-344;  15-438;  16-430; 
17-664:  18-248:  26-370:  27- 
176  ;  28-233  ;  29-574  ;  38-139  ; 
48-338;  49-306;  61-553;  62- 
352  ;  64-171  ;  65-39  ;  59-146  ; 
<K«-14K.  423;  69-r)a:i;  71-:i34; 
72-643;  73-307,  471:  82-.^f52: 
83-200;  9O-510;  91-506,  529; 
92-:$83.  ^    ^„ 

N.  Y.  Siinp.  35-684;  47-282;  68- 
382,  1065;  60-265;  66-951;  67- 
16:  6S-203:  69-1033:  70-479; 
74-191:  76-368;  77-835;  78- 
796;  82-586;  96-321;  96- 
7S1  ;  91*-712;  10I-S43:  106- 
1R8;  11.%-911:  117-318:  122- 
9.->:  127-1100;  129-868;   137- 

2r.o.   S07:   i39-5'r>r>:   i4.3-4S7: 

1 44-4  J  J  :     1 46-1 095  :  147-691  ; 

l.%l-476:    -a .'54-914,   951;    166- 

:i77;   156-005. 
riv.    Proe.   15-431. 
N.    Y.    Ann.   Cas.   8-297;    10-lOS. 
30414. 
Hnn.  40-471:  62-88;  70-60;  88- 

187 
App.    Dlv.     6-.'il6:     26-299;     41- 

457;    47-233;   101-318;   106- 

340;    132-372:    136-700;    155- 

S52 
Misc.    7-175:   17-664:  20-73;   24- 

lofi.    a«-1S!6:    rsO-538;    53-521; 

.'»8-506:  93-4  SO. 
N    Y    Stinp.  34-413:  47-155:  62- 

684:    68-769:    62-640:    73-163: 

84-254:      91-045:     94-43:     99- 

«24;  106-299;  116-826;  140- 

495. 


Civ.  Proc.  19-109. 
8066. 
App.  Dlv.  41-631 ;  10»-587. 
Misc.   15-174. 
N.   Y.   Supp.  84-144. 


App.  Dlv.  98-248;  1O6-S08. 

N.  Y.  Supp.  49-517;  84-518;  90- 

417  ;  93-959. 
Misc.  69-563;  72-644. 
St.   Uep'r.  42-79. 
Subd.  1. 

Hun,  40-831. 
Subd.  2. 
Hun.  88-187. 
App.    Dlv.   25-297;  40-29;  88-o; 

98-243. 
Misc.  62-334. 
N.   Y.  Supp.  49-520. 
Week.   Dig.  20-17. 
Svbd.  3. 

App.    Dlv.    135-701. 
Misc.   16-580. 
N.  Y.  Supp.  119-252. 
St.  Rep'r.  36-377. 
Week.  Dig.  20-17.  ^ 

Subd.  4. 

Hun,  34-260. 
App.  Dlv.  88-5;  136-701. 
Misc.  73-471. 

N.  Y.  Supp.   13-551;  119-252. 
Civ.  Proc.  19-144. 
Week.  Dig.  20-17. 
dvbd.  6. 

Hun,  71-540.  ,    _ 

Misc.     16-438;     16-436;     17-106; 

62-290;    63-525. 
St.  KepT.  54-917. 
3067. 

App.  Dlv.  40-29;   136-701. 
Misc.  9-456 ;  30-365  ;  72-644. 
N.     Y.     Supp.     67-546;     62-452; 

119-252. 
Civ.   Proc.  19-142. 
How.  61-47. 
3068. 

Hun,     34-55;     40-481;     42-281; 

47-433:  70-60;  92-2. 
App.    Dlv.    6-222;    18-566;    76- 

450;    105-340;    li;*.-fK)2;    131- 

388;   166-853;   164-735;   169- 

717. 
Misc.   7-123:   17-663:  36-53;  37- 

246;  44-86;  68-20. 
N.    Y.    Sunp.    46-33:    72-Rfi1 :    7IU 

247;  94-43;  98-772;  116-273; 

155-712. 
St.   Rep'r.   14-315. 
How.    66-397. 
Abb.  N.  C.  31-263. 
8069. 

Hun.  42-86. 

App.  PIv.  22-221. 

\fisc.   77-670:   86-401. 

N.   Y.    Supp.   138-571;   166-712. 
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8070. 

N.    Y.   128-655;   148-289. 

Hun,    27-373,    692;    20-646;    81- 

352;   38-234;   42-170,  207;    48- 

214;    45-130;    66-234;    78-596; 

88-220;    89-207. 
App.  Diy.  8-224;  20-802;  76-270' 

91-412;  02-7^;  lOl-lfeO;  iwl: 

35  o. 
Misc.     O-204;     18-508;     27.129- 

84-409;  68-427. 
N.    Y.    Supp.    34-722,    1087;    46- 

1081;    58-387;    78-457:   86-889 

916;  91-658;  152-15.     '''*^**'* 
St.  Rep'r.   12-438. 
Civ.   Proc.   15-131. 
N.   Y.  Ann.  Cas.  7-140. 
8071. 
Hun,     31-481;     66-284;     87-537; 

88-383  »'••■  I 

Add.  Dlv.  6-224;  10-476;  81-412* 

l]^-80:    101-285;    120-678.        * 

Misc.      6-204;      27-30;      32-261: 

68-428;  01-518. 
N.  Y.  Supp.  84-280;  86-880.  »16: 

91-658;  106-914;   154-286. 
St.   Uep'r.   15-539. 
3072. 

Hun,  66-234. 

App.  Dlv.  91-412;  101-286. 

MTbc.  8-511.  - 

N.  Y.  Supp.  28-754;  86-916;  91- 

658. 
Civ.  Proc.  19-172. 
3073. 

Hun,  60-343:  86-5a 
App.   Dlv.  6-224;  91-412;  92-80L 
Misc.   16-332:  18-508. 
N.  Y.  Supp.  88-168;  86-916. 
8074. 

Hun,  89-191. 
App.  Dlv.  44-17. 
Misc.  43-81. 

N.  Y.  Supp.  60-457;  86-614. 
8075. 

43-81;  44-454. 
Supp.  90-155. 


Supp.  80-206;  86-614. 

43-81. 


Misc. 

N.   Y 
3O70. 

N.  Y.  ^..^^. 

Misc.  43-81. 
SntMl.   2. 

Misc.  30-442. 
.3077. 

Misc.  43-81. 
3078. 

Misc.   16-433;  48-81. 
3070. 

Misc.  43-81. 
30,SO. 

Misc.  43-81. 

3o.m. 

Misc.  43-81. 
3082. 

App.  Dlv.  72.68t. 

Misc.  37-246. 
30S3. 

Misc.  87-246. 


8084 

App.  Dlv.   14-56:  72-588. 

Misc.  87-246;  42-658. 

N.  Y.  Supp.  87-719. 
3085. 

Misc.  87-246;  42-658. 

3086.^'  ®"^^*   ^•'***'  •'-^ 

Misc.  42-659. 
3090. 

Misc.   87-246w 
8091. 

Misc.  87-246. 
8092. 

Misc.  37-246. 
8093. 

Misc.  87-246u 
3O09. 

Misc.   16-48& 
3104. 

Misc.  87-245. 
3105. 

Misc.  87-246. 
8127. 

App.    Div.    102-687. 
3135. 
App.   Dlv.    157-375. 
Misc.  5.^-311. 
N.   Y.   Supp.   142-244. 
8140. 

St.   Repr.  5l-bo«,. 
Civ.  Proc.  10-10?. 
Svbd.  11. 
St.    Repr.   31-759. 
Civ.  Proc.  5-148. 
fliibd.  13. 

N.  Y.   Supp.  6-569. 
Civ.  Proc.  16-366. 
Svbd.  16. 

App.  Dlv.  46-217. 
8141. 
Hun,  87-41. 
Civ.  Proc.  19-107. 
8144. 

Hun,  46-151;  87-41. 
3145. 

46-151. 


Hun. 
3146. 

Hun, 
3150. 

8151. 

App 


^16-151. 

Dlv.  99-16. 
Supp.  90-1016. 


64-457; 


Dlv.   17-205;  51-104. 

Misc.  87-9. 

N.    Y.    Supp.    45-487; 
i:i7-411;    140-1 0."i3. 
8152. 

App.    Div.    991.16. 
Misc.  87-9. 

N.  Y.  Supp.  90-1016;  140-1051 
3154. 

Hun,   65-.«i64. 
Misc.  30-625. 

N.  Y.  Ann.  CaB.  6-197,  202. 
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31SS. 

Misc. 

Misc. 

N.  y. 
N.  y. 

3158. 

Misc. 
3159. 

Misc. 

N.  Y. 
31€M>.  , 

Misc. 


30-025. 

11-451:    17-667;    23-544. 
Supp.   83.415;  59-841. 
Ann.  Cas.  7-314. 

48-249. 

43-249;  54-519;  00-189. 
Supp.   iai-216. 


12-198;     16-452;     10-619; 
20-589;  43-249:  4«-IJ0;  5«- 
122;    04-85;    06-54();    OO-lDO. 
N.     Y.    Supp.    01-LM7:    100-1107; 

117-947;    120-913;    121-216. 
Civ.   Proc.  8-188;   15-239. 
31<fl. 

Miac.  48-249. 
X.   Y.    Supp.   111-848. 
How.  30-397. 
Snlia.  5. 
St.    Rep'r.   40-284. 
Civ.  Proc.  21-225. 
3162. 

Misc.    80-201;    48-249;   44-217. 
.\      V.    Siipp.    01-1102;    88-1010; 
l«a.215. 
31 05. 

App.  Div.     167-592, 
Snbd.  1. 
Misc.    10-668;    48-249;    08-47. 
N.  Y.   Supp.  81-674. 
Civ.   Proc.  15-830. 
Abb.  N.  C.  21-93. 

Siii>a.  2. 

N.   Y.  93-98. 

App.  T>iv.  55-421. 

St.   RepT.  29-714;  46-57.. 
8166. 

Misc.  43-249. 
3160. 

N.   Y.  87-197. 

App.  Div.  167-r)92. 

Misc.   12-108:  4K-.'?r.2 :  50-122 

N.     Y.     Supp.    80-434;    05-583; 
138-1089.    1104;    141-294. 

St.   Rop'r.  40-275. 

Civ.  Proc.  25-253. 

How.  59-397. 

Weelc.  Dig.  13-358. 
Sii1>d.   1. 

Misc.  54-65. 
8ii1>d.  8. 

App.    DIr.    5-490. 

Abb.   N.  C.  23-236. 

How.  N.  S.  2-385. 
Svbd.  4. 

Misc.   18-429. 
Svbd.  5. 

St.   Rep'r.  34-698. 

Civ.    Proc.   7-144. 

How.  N.  S.  2-55. 
31 70. 

App.    Div.   53-88;    157-592. 


Misc.  16-619. 

N.  Y.  Supp.  00-881:  83-180. 
3171. 

N.   Y.   135-272. 
8172. 

Misc.  8-512:   12-44;  15-448;  16- 

620. 
N.  Y.   Ann.  Cas.  2*180. 
8174. 

Misc.  16-341. 
Civ.  Proc.  6-257. 
3170. 

Civ.  Proc.  8-60. 
3178. 

Misc.  43-81. 
3188, 

App.   Dlv.    124-378;  120-84. 
Misc.    43-611  ;   45-575 ;    40-410, 

414;  47-250;  05-313;  74-474. 
N.     Y.      Supp.     OI-:^6;      02-413: 

108-1811;   110-236;  143-763; 

157-299. 
3189 

AmJ).    DIv.   120-84. 

Misc.    20-431;   34-519;   45-5T5 ; 

40-110:    53-536;    01-598;    05- 

313  ;  74-474. 
N.    Y.    Supp.   H4-270,   519;  01-.«i6: 

02-41:5;        110-236;        114-170: 

118-671;    180-839;    143-763. 
310O. 

Misc.     7-401;     54-548;     68-176, 

377;   65-313. 
N.    Y.     Supp.    Ol-.SO: 

108-1107;    100-676; 
3101. 
N.    Y.    47-67. 
App.      Dlv.      108-283; 

143-478;  149-908. 
Misc.    7-391:    0-147;    12-36;    13- 

1(58:     10-30:     17-147;     29-315; 

34-517;  47-521. 
N.    y.     Supp.    00-1049;    95-733; 

110-236. 
St.    Rep'r.    30-554;    32-005;    46- 

882:    5<^-589,    610;    51-221,    580. 
Civ.  Proc.  0-126.  191;  10-403. 
Abb.  N.  C.  20-479. 
How.  07-188. 
Daly,  12-105. 
Wpel£.   Dig.  22-2. 
Snbd.  1. 

Mlsr.  O-170;  34-518. 
N:  Y.  Snpp.  00-973. 
St.     Rop'r.     28-72:     43-524;    40- 

181.   197;  53-171. 
Civ.   Proc.  10-105. 
Abb.  N.   C.  25-61. 
Snbd.  2. 

N.    Y.    79-221;   90-512. 
Misc.   10-147;  lO-lO. 
Snbd.  3. 

Misc.  0-121;  12-6.1,  402,  403;  13- 

77. 
N.    Y.    Supp.   33-87,   617,   604. 
St.     Rep'r.     23-S.'i:    40-719:    61- 

911. 
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Civ.  Proc.  7-140;  8-29S;  12-92* 

Abb.  N.  C.  18-352;  29-431. 

How.  N.  S.  1-451;  3-103. 

Daly,  12-532. 
3182. 

MLsc.   7-694;  60-311. 

N.    Y.     Supp.    83-89;    108-811; 
125*635;  143-763. 
3103. 

App.    Dlv.    140-908. 

Misc.  7-694:  12-36. 

N.  Y.  Supp.  133-977. 
3104. 

App.  Dlv.  124-378. 

Misc.  16-40. 

N.   Y.    Supp.    108-811;    128-481 

Civ.   Proc.  14-318. 
3204. 

N.  Y.  Supp.  5-643. 
Svbd.  4. 

App.   Dlv.   16-39;  23-84. 
3207. 

Misc.  6-145;  0-72;  43-73. 
3208. 

Misc.   16-56;  43-73. 

N.  Y.  Ann.  Cas.  7-317. 
3200. 

Misc.  0-152;  43-73. 

Civ.   Proc.   6-184:  7-135. 
3210. 

Misc.  20-367;  43-73. 

Civ.    Proc.   6-184;  7-186. 

Daly,  0-629. 
3211. 

Misc.  48-78. 

Civ.   Proc.   6-186w 

Daly,  12-518,  529. 
Snbd.  3. 

Misc.  7-136. 
3212. 

Misc.   18-241;  48-73. 

Weeli.  Dig.  22-174. 
321.'S. 

Hun.  70-60. 

App.  Dlv.  84-597. 

Misc.  7-123;  0-456;  10-763;  12- 
158:  13-241;  14-22.  344;  16- 
580;  10-32:  20-617;  22-120; 
23-701;  24-197:  25-477;  36- 
539;  43-73;  47-54. 

N.   Y.  Supp.  35-125.  684;  47-133, 
155;     48-775;     52-32;    53.-829; 
54-984;  86-240. 
3214. 

App.  Dlv.   13-47. 

Misc.  11-576;  43-73. 

N.   Y.  Supp.  32-795. 
3216. 

Dlv.   80-44a 
40-625;   07-433. 
Supp.  83-10. 


App. 
Misc. 
N.  Y. 
8220. 


Dlv.  75-285;  81-171. 
Supp.  78-96;  81-11. 


App.   Div.   160-73. 


How.  66-144. 
3225. 

Misc.  22-819. 
3226. 
App.  Dfv.  12-25^  64;  14-10;  2^ 

204;     80-195;     47-283;    137- 

452 
Misc. '55-628:   67-376;  70-540; 

77-211. 
N.  Y.  Supp.  62-640. 
Week.  Dig.  21-79. 
N.  Y.  Ann.  Cas.  10-103. 
3227. 

App.    Dlv.    12-25;   20-2(H;  132- 

^1;  187-462. 


N.  Y.  52-576;  02-359;  111-577 
185-273;     168-566;    186^990l 

Bun,  12-438;  10-349;  23-180; 
30-247;  87-239;  41-260;  45- 
323;  47-44;  52-477;  54-348; 
56-274;  61-606:  60-456;  78- 
594;  86-54;  88-20. 

App.  Dlv.  6-223;  25-140 
^-249;  36-585;  43-230:  50- 
278;  53-272;  62-195,  585;  78-eS. 
409;  02-80:  IMf-100:  109- 
222,  886;  121-401;  131-570; 
134-857;  148-775;  150-707: 
157-649;   166-358. 

Misc.  7-386:  18-599;  22-3®: 
31-299;  83-728;  34-154,  410; 
85-114.  786:  54-299,  578:  61- 
612;  63-186;  64-296:  68-134, 
428;  72-110;  75-258;  88- 
335. 

N.  Y.  Supp.  24-803;  44-406:  48- 
975:  00-12:  66-397:  70-1072: 
71-178:  77-134;  81-431;  84- 
199;  66-889;  06-827 :  102- 
790;  104-952;  105-352.  103«: 
lOG-98,  769:  111-243,  500, 
645:  113-1065:  110-172.  7M: 
113-1065;  116-172;  ia3-7W: 
llM-347:  llO-lffJ.  r^),  W.-»: 
125-1022:  130-1093;  133- 
.•?28;  135-151.  820;  142-765; 
152-15;    15.n-1087. 

St.  Rep'r.  3-164:  11-472:  4l-4«0. 

Civ.  Proc.  0-139.  325:  13-319: 
14-388,  411;  15-168,  452;  19- 
290.  422 

Abb.  N.  C.  10-174. 

N.    Y.   Super.    50-96^   443. 

Daly,   12-324. 

N.  Y.  Ann.  Cas.  5-162;  8-136.  atO; 
0-414. 
Snbd.  1. 

N.  Y.  81-233:  01-660;  110-560; 
112-366:   128-171. 

Hun,  6-555:  0-27:  11-310:  80- 
,306:  31-381:  35-182:  45-579; 
50-539:  00-456;  78-594: 

App.    Dlv.    06-100. 

MIro.     11-635; 
24-207. 


14-550;    17-425; 


NOTES. 


St.   Bep*r.   19-816;  25-853:   80- 

230;  4:e-78;  52-621. 
Civ.  Proc.  18-188. 
Abb.  N.  C.  22-462;  80-809. 
N.  Y.  Ann.  Cas.  7-78. 
Svbd.  2. 
N.    Y.    101-185;    116-170;    164- 

414. 
Hon,  58-600;  91-282. 
App.  Div.  8-418;  64-28,  127. 
Misc.  20-430;  26-501. 
N.    Y.    Supp.    86-199;    45-1028; 

66—340 
St.   Bep'r.  83-992. 
Civ.  Proc.  8-47. 
How.  N.  S.  8-63,  440. 
N.  Y.  Super.  58-123. 
N.  Y.  Add.  Cas.  6-168. 
Siibd.  8. 
N.    Y.    88-58;    91-660;    111-517, 

578. 
Hun,  86-197. 
App.    Dlv.    48-198;    61-205;    64- 

17;  96-100. 
Misc.    88-728:    66-673;    88-642. 
N.     Y.     Supp.     15-519:     64-1015; 

66-270;  68-1056;  124-169. 
St.   Bep'r.  8T-557. 
Civ.    Proc.    4-228;    18-260;    20- 

206. 
N.  Y.  Super.  65-224. 
Biibd.  4. 
N.    Y.    66-646;   85-523;   111-577; 

127-416;    128-171;    164-85. 
Hun^    8-119;    4-63:    26-279:    27- 

874;    29-300;    40-627;    45-322; 

92«-465. 
App.   Dlv.  7-882:  19-59:  25-140; 

78-70.    410:    96-100:    121-402. 

182-870;  189-602;  145-641. 
Misc.      12-54:     18-688;     19-593; 

20-413;    27-130;    29-565;    84- 

154;   39-398. 
N.  Y.   Supp.  4-162;  36-1032;  45- 

970.    1024;    47-89:   58-387:    61- 

943;     68-853;     70-913:     80-23; 

100-515;    117-449;    124-62. 
St.  Bep'r.  21-743:  46-68. 
Civ.    Proc.   4-30,    227;  8-85,    848. 
Abb.    N.    C.    18-60;    22-69;    24- 

285;  29-298. 
N.  Y.  Super.  55-278. 
Svbd.  5. 
App.      Div.     117-601;     122-383; 

%5-752:     126-813:     127-364, 

424;    130-253;    1.32-873;    137- 

62;     145-829:    152-815:    157- 

649;    160-252;    164-113,    532. 
Misc.    50-361;   54-574;    77-286; 

90-{i79 
N.    Y.     Supp.    98-682;    110-.571, 

979;  114-718:  117-449;  130- 

542:  181-676:  185-817;  137- 

805;  142-775;  149-500;  150- 

223;  151-947;  157-1051. 


N.  Y.  70-566;  76-830;  80-648;  86- 

524;  92-359;  111-577;  128-171; 

164-414 
Hun,  18-316;  SO-395;  81-310;  56- 

272;  73-485;  81-362. 
App.  Plv.  9-207;  19-59;  83-240; 

54-19;    62-195;    66-36;    78-69. 

410  ;    90-1U1 ;    109-8«0  ;    114- 

198;    117-601;    132-879;    133- 

418:    139-98.    602;    148-775; 

160-707. 
Misc.   8-468;   17-93;  19-593;  22- 

369;    23-597;    27-129;    29-565: 

81-299;  82-73;  34-410;  39-3B8; 

51-426;     54-88,     21)9;     61-G12; 

63-186 ;  64-296  ;  72-110  ;  76- 

258. 
N.   Y.   Supp.   80-895;  45-970;  52. 

252;    58-387:    61-943:    66-270; 

70-918:    72-928:    76-628:    84- 

199,  551;  88-1083;  96-827;  99- 

667;   102-790;    104-41)8 ;   105- 

iaS9;   106-98;   113-1065;   116- 

784;   117-823;   118-347;    123- 

794,   881;   124-62;   130-1093; 

136-151,    820;    142-552,    765. 
St.    Bep'r.    12-438;    14-237;    62- 

606. 
Civ.  Proc.  14-204;  15-389.  451. 
N.  Y.  Ann.  Cas.  1-18;  8-136. 
3230. 

N.    Y.    70-141:   71-222:    108-374; 

168-660. 
Hun.   28-83;   71-546. 
App.    Dlv.    28-213:    41-226;    54- 

448;    78-69;    109-886;    148- 

776. 
Misc.   12-55;  66-185;  62-32;  64- 

296 ;  74-561. 
N.    Y.     Supp.    76-628;     96-827; 

106-98;    132-152;   133-328. 
Civ.  Proc.  8-163.  431;  14-388. 
How.  67-85. 
3231. 

App.  Div.  7-886. 
3282. 

Hun,  75-30;  88-63. 

App.      Div.      101-130;      109-133; 

113-124. 
Misc.  19-264;  23-8;  34-347;  43- 

20;  64-642. 
N.  Y.  Snpp.^  51-651:  54-52a;  87- 

402;    or-876;    9«<-1027 ;    107- 

926;   118-1003. 
Abb.  N.  C.  31-85. 
How.  60-288. 
3283. 

N.   Y.  72-482. 

App.     Div.     84-147;     101-130; 

109-143. 
Misc.   84-349;  43-20;  64-642. 
N.    Y.     Supp.    87-402;    91-876; 

95-1027;  118-1003;  141-1016. 
St.  Bep'r.  8-707. 
32.34. 

N.    Y.   68-20;    115-170;    135-a6a 
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Him,  aO-224;  36-44;  37-237:  41- 

249:    42-160;    61-3:^4:    64-513; 

85-320:  88.-131. 
Add.   I>Iv.   7-386;  38-202:  87-12; 

ffo-242.    245;    137-218;    148- 

823 
Misc.  *32-543  ;  64-578  :  72-110. 
N.  Y.  Supp.  44-374;  5l)-e75;  53- 

336:      67-15;      83-1045;     »0- 

1037  ;       104-952  ;       121-1030  ; 

130-1093 ;   188-746. 
Civ.  rroc.  15-451. 
N.  y.  Super.  59-96. 
N.  Y.  Aun.  Cas.  6-186. 
8235. 

N.  Y.  75-417. 

Hun,   28-12;  41-242. 

App.  DIv.  36-570;  110-488. 

Misc.  22-309:  24-206. 

N.  Y.  Sum).  60-305;  63-423;  55- 

761 ;  07-411. 
Civ.  I'roc.  15-884. 
3236. 

N.  Y.  68-221;  74-448. 

App.    Dlv.    11-602:    20-118;    86- 

565;  128-462;  167-598. 
Misc.  8-244  ;  25-345  ;  71-531. 
N.     Y.     Siipp.     51-4S6;     3.-5-721; 

112-834;    127-676;    130-805; 

137-586;  142-211;  152-737. 
Civ.  l»roc.  7-58. 
3237. 
Misc.  54-576;  90-580. 
N.   Y.  Supi>.  104-952. 
3238 

N.  'y.     49-660;     68-103:     67-40: 

84-469:  92-350;  126-058;  lOM- 

583 
App.*  Div.    25-13:    54-444;    99- 

244;   131-570;   139-768. 
Misc.  46-414;  61-012. 
N.  y.  Supp.  48-1001;  116-172. 
St.  Rep'r.  40-560. 
N.   Y.  Super.  4f>-490. 
N.  Y.  Ann.  Cas.  5-50;  6-147;  lO, 

336. 
Week.  Dig.  21*405. 
Snbd.  1. 
Hun,     26-279;     80-247;     48-18: 

61-606. 
App.    Dlv.   32-240;  86-685. 
Misc.    6-867. 
St.'Rep'r.  41-400. 
C\v.   Proc.  13-442. 
Snbcl.   2. 
App.   Dlv.   161-144. 

N.   Y.   101-652. 

Hun,     11-232:     26-519;     46-444. 

66-578:  96-254. 
Apn.       Dlv.      6/-.31R:      131-570: 

132-593;     137-400;     139-708; 

160-K31. 
Mlsc     Hf-414:   61-612. 
N.    Y.    Snnp.    7;i-nr]i:    116-172; 

122-7S4;    145-1085. 


St.    Rep*r.    83-426;    88-578;  0^ 

355. 
Abb.  N.  C.  aO-5«. 
Svbd.  1. 

Hun.   59-686. 
St.  Rep'r.  81-546. 
Svbd.  2. 

N.   Y.   106-15a 
App.   Div.   61-293. 
Misc.  86-166. 

N.'Y.   Supp.  70-369;  7S-10fiL 
Civ.  Proc.  18-250. 
How.  N.  S.   1-281. 
3240. 

N.    Y.    58-358;    69-362;    74-448: 

76-64;  78-541:  86-396:  88-€28; 

98-336:       111-577;       126-589; 

148-107;   208-31. 
Hun,    2(J-4ri9.    502:    34-259;   36- 

450.   629;  40-67;   47-44:  64-^; 

66-280,    578.    579;   80-247;  83- 

412;  88-177. 
App.  Div.  17-63;  20-272:  27-369: 

S»-48;  86-3S8:  42-250:  07-S17; 

84-25  ;  86-565  ;  94-145  ;  103- 

531.     583;     117-:kM;     1»«-3.m 

132-593;    139-768;    143-962: 

146-50;     162-637.    789,    792; 

1 53-503  ;    1 58-1 1 8  ;    162-160 ; 

164-568. 
Misc.  9-509;  10-651:  18-681:  52- 

535  ;  39-441  ;  47-624  ;  49-007; 

56-474;    62-324,    327;  66-217; 

67-518;    70-80;    71-508;   74- 

126,   661;  83-187. 
N.  Y.  Supp.  29-1030:  39-344;  81- 

745;    34-091:    46-1070:   60-337; 

55-346:     67-329:     78-961 1    TO- 

662:  80-203;  83-1020;  87-1014: 

93-20U:      95-1000:      9»-io:»8: 

113-890;    114-671;   122-1116; 

12.3-258;     128-29.    757;    129- 

450:    131-221:    132-152:    13T- 

485,    825;    138-276;    142-801; 

144-217,    782;    147-195. 
St.  Rep'r.  14-168. 
N.  Y.  Ann.  Cas.  6-149. 
3241. 

Misc.   65-474. 

Htm,  71-113:  76-113. 

App.  Dlv.  369-112. 


74-aiO:  112-117. 
76-113:  81-138. 
Supp.  20-832 ;  30-785. 

69-638. 


Supp.  164-836. 
3243. 

N.   Y. 
Hun, 

N.  i. 

3244. 

Hun, 
3245. 

N.  Y.  74-603;  166-54:  106-697. 
Hun.    25-301;    31-426.    544:    32- 

526;  40-158;  41-87;  42-173:  45^ 

305. 
App.    Div.    12-595;   28-27;  139- 

SS3;    164-735. 
Misc.  2«-423.p^„^T^ 
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N.  Y*  Supp.  44-113  J  CI4V002;  R4- 
916;    07-162;    116-167;    124- 
562;   150-112. 
N.  T.  Ann.  Cas.  4-188,  n.;  0-306. 
324e. 

N.    Y.    TO-81;   106-153:   168-578. 

Hun,  82-481;  37-310;  40-74.  463: 

4S-181;  64-94;  70-479;  73-428: 

88-180. 

App.  Dlv.  ia-81;  80-250;  44-141. 

^21;  40-41:  54-19:  88-143:  ©»- 

435;     05-210;     186-12:     160- 

476;   161-283. 

Misc.     18-437;     10-555:     27-818: 

28—489. 
N.    Y.    Supp.   4-ffll:   34-625:   57- 
131;  62-861;   63-257;  87-801; 
110-179;      145-679;     146-809; 
147-195.  * 
St.    Rep'r.    56-432. 
How.  62-113. 
N.  Y.  Super.  50-898. 
N.  Y.  Ann.  Cag.  8-136;  10-835. 
8347a 

N.  Y.  75-421;  05-689;  130-482. 
Hun.  28-417;  66-387;  58-169.  440; 

8C-56. 
App.  Div.  14-467  ;  77-80  j87-4  ; 
100-601;     lHI-r.20:     12fl8-116; 
126-445;     182-280;     158-194; 
160-676;   161-680. 
Misc.   12-68;  10-598:  02^451. 
N.    Y.    SnjDp.   88-87;   70-29:   88- 
10.-57;  tW^-3.^1:   101-719;  lO<I- 
700;    110-619:    117-45;    140- 
94,  621;  150-162. 
How.  N.  S.  2-1. 
N.  Y.   Super.  53-178. 
N.  Y.  Ann.  Cas.  1-282,  285 ;  6-50. 
8248. 

N.  Y.  85-624. 

II Tin,   78-593;  82-87;  86-52. 

Misc.  20-563 ;  78-655. 

N.     Y.     Supp.    80-844;    61-953; 

181-300. 
Abb.  N.  C.  15-452. 
3240. 

Misc.  36-865;  60-69. 
N.     Y.     Supp.     73-61;     74-927; 
124-016. 
32fi0. 

Hun,  26*592;  84-606;  ^4-96:  66- 

280. 
Misc.  26-424. 
8201. 

N.  Y.  116-416; '176-818. 

Hun,  80-247;  88-.%l:  61-607:  65- 

542;  72-394;  78-303:  88-52. 
App.    Div.    11-602:    42-2.-)0:    43- 
426;    53-272:    58-85.    350;    87- 
545;   113-124;   114-104;  123- 

anr,:    i26-.-r)2;   l2S-4«;i>:   i:n- 
570;  132-503:  145-674;  151- 
4.^.0:   l«7-.^.98. 
Ml.so.  15-78:  16-332:  20-1 R1 :  30- 
865;  33-358;   46-410;   47-524: 


58-362  ;   64-294  ;   67-576  ;  73- 
583;   74-126:   85-478;  01-430. 
N.   Y.   Supp.  24-803:  34-731:   Iit>- 
790;    60-174:    61-1123;    62-452; 
68-444,    liol;    84-830;   88-990; 
00-599;      106-188;      107-989; 
110-894;      lll-24;j;      112-834: 
116-915;    118-577;    131-221; 
133-557;    135-921;    137-.^36; 
148-928;  152-751;  154-886. 
St.  Rep'r.  44-280. 
Civ.   Proc.  18-329:  15-389. 
How.   N.   S.  3-383. 
Law  Bull.  4-41;  5-60. 
N.  Y.  Ann.  Cas.  2-102;  0-416. 
Svbd.  1. 

App.  Dlv.  111-614;  126-813. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-289. 
Sabd.  2. 

N.   Y.   135-272. 
Sabd.  3. 
N.  Y.  130-209. 

Hun,  24-367;  26-594;  27-533:  28- 
13;  82-554;  45-352;  60-653;  88- 
58. 
App.    Dlv.    5-37;    7-141:   53-445; 
07-99;  68-528;  86-565;  04-147, 
613;    137-460;    156-56. 
Misc.    7-542:   8-244:    11-337:   12- 
387;  15-79;  16-515;  21-497:  24- 
001:    26-.'l78:    28-144;    40-185; 
66-572;   70-538;  00-580. 
N.   Y.   Supp.  28-61.  544:  82-286: 
83-581;    48-171:    53-778:    5«- 
208;   58-1106:   65-1123:   68-28: 
81  -661 ;       1 00-607 :       122-39fi. 
784;   127-676;   141-117:    142- 
211. 
St.    Rep'r.    28-580:    20-835:    36- 

917;  48-363:  50-200. 
Civ.    Proc.    6-324;    8-400;    0-45, 

179:   15-336,   451. 
Abb.   N.   C.   10-354;  22-464;  26- 

43:  31-479. 
How.  N.   S.  1-281;  8-170. 
.  Daly,  13-315. 
Dem.  3-321. 

N.  Y.  Ann.  Cas.  5-44;  10-379. 
Sabd.  4. 
Hun,  11-530:  24-367;  20-300;  81- 

432;  47-45(1. 
App.    Dlv.    20-118;    68-528:    81- 

T47;  181-570;   137-461. 
Misc.   0-.'>09:    11-6.30:    15-71>-    16- 
51B;    25-345;    26-379;    68-66; 
70-538. 
N.   Y.   Si'pp.   13-8.37:.  51-486:  55- 
721;   56-20«;    7JJ-8ftS:    116-172, 
585;   122-784;   127-676. 
Pt.   Rpp'r.  31-757. 
riv.  Proc.  18-249. 
Abb.   N.   C.   18-459. 
How.  66-144. 
N.  Y.  Ann.  Cas.  10-380. 

«lllfMl.  5. 

N.  Y.  124-624:  128-505:  130-538; 
150-539;    165-288,  J54, 
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NOTES. 


/ 


Hun,  86-54. 

App.  Div.  23-136;  160-881. 

Misc.  26-50. 

N.    Y.    Supp.   3-764;   80-400:  33- 

158;  145-1085. 
Civ.   Proc.  4-222;  8-214;  14-126. 
8262. 

N.   Y.  107-610. 

App.    Div.    40-33;    68-350;    132- 

35;    161-450;    160-37;    161- 

623,    674;    166-25;    166-482. 
Misc.   34-100;   60-571 ;   62-528; 

71-154,  500. 
N.    Y.    Sopp.    68-188.    1101;    69- 

460;     103-439:    114-511;    117- 

385;  122-1074;   136-921:  144- 

1073;  164-896,1033. 
Civ.   Proc.  8-220. 
Abb.  N.  C.  16-240. 
How.  N.  S.  2-512;  61-98. 
Week.    Dig.    10-451. 
Law  Bull.  4-37. 
3263. 

N.    Y.    34-355;    37-380;    08-507; 

126-592;      133-2.30;      138-255; 

152-616;     178-407;     180-414; 

197-110;     203-252;     208-69; 

213-163. 
S^UD.   4-616;   30-34;   36-154:   39- 

569;    54-348;    57-175;    59-351; 

61-161;    66-541;    66-126;    89- 

328;  92-55. 
App.  Div.  7-352;  15-212.  519:  17- 

266;  34-44:  40-33:  61-172,  596; 

54-324.     445;     57-417;    68-347; 

62-476;     64-554;     70-291;     76- 

311;  77-48;  85-40:  94-123;  95- 

481;     99-462;     104-45;      106- 

237;  111-836;  113-51,  324,  411; 

114-173.    625;    118-462;    124- 

50.->:     125-88.     225;     126-925; 

132-34:      133-299;      137-456; 

139-119;   141-762;    142-925; 

144-568,    683.    900;     147-267. 

800:    149-105.    451;    151-450: 

156-310;     168-809;     169-116; 

161-623;     162-160;    163-519; 

165-25;    166-482;   168-242. 
Misc.     10-103:     12-345:     14-425; 

19-233;     22-279:     26-423:     30- 

530:    33-353.    451,    571;    34-99; 

39-442:    66-185:    60-571:    62- 

32o;  64-296;  71-153,  509;  83- 

573. 
N.  Y.  Supp.  31-149;  33-685:  36- 

434.    729;   44-260.    481;   45-658; 

49-163:     57-162:    6.3-853;    66- 

613;   67-931:   68-252,   4.37,    446, 

1101:    69-460;    72-337;    75-248: 

78-477;    80-203:    82-644:    91- 

269;    94-421;    98-889;    99-592; 

100-229;      109-652:      118-897; 

116-640,     642:     118-268.     347: 

121-197.    874;    128-724;    132- 

92:       133-213.       1047.       1101; 

136-921;    146-1033;    147-195; 

163-3. 


St.  Rep'r.  23-78.  695:  33-814:  37- 

603;  39-697;  43-134;  48-361 
Civ.  Proc.  4-309;  8-214,  252;  13- 

292;  14-340;  15-36;  19-78.  203. 

422;  21-204. 
Abb.  N.  C.  18-203;  14-496;  17- 

90;  20-404;  21-859:  28-120. 
How.  N.  8.  1-2. 
Daly.   13-315. 

N.  Y.  Ann.  Cas.  4-164;  8-881 
Subd.  1. 

N.  Y.  58-621;  72-602. 
Hun,  31-366;  59-352. 
App.  Div.  42-166. 
Misc.  26-678. 
N.  Y.  Supp.  41-211. 
St.    Rep'r.   32-380;   86-542.  10Q& 
Civ.  Proc.  15-175. 
How.  N.  S.  8-328. 
Sabd.  2. 
N.    Y.    45-499;    49-510;    61-865: 

61-564;   68-72;   72-174;  83-89; 

90-30,  672;  92-401;  96-666;  9»- 

27a;     106-617:     108-241:    128- 

131,    251;    140-463;   164-407; 

203-255. 
Hun,  10-293;  30-466;  81-403:  35- 

153;    36-372;    42-280.   504;  82- 

98;  58-84;  68-278.  298;  70-376; 

86-473 
App,    Div.    3-19;    4-445;   82-474; 

33-570;  39-122;  40-608;  42.16(S: 

45-172:    53-445:     54-,324.    575; 

66-128;   85-40;   95-476;  188- 

119. 
Misc.     10-103;     12-347;    19-411. 

22-281. 
N.  Y.  Supp.  15-763;  58-312,  lOSS: 

59-163;  66-1123;  66-1009:  TO- 

1072;    80-390;    88-887;    98- 

1090;    123-832;    129-686,  730. 
St.    Rep'r.    11-122;    32-113:  83- 

349;  38-408:  89-10;  44-215:  48- 

641;   48-805;    144-1049;  140- 

324. 
Civ.   Proc.  6-23. 
Abb.  N.  C.  28-277. 
8264. 

N.  Y.  208-253;  208-69. 

Hun.  66-127. 

App.  Div.  83-512;  58-464;  187- 

457;  144-683;   151-450;  186- 

483;   168-245. 
Misc.  10-652;  14-426;  64-206. 
N.    Y.    Supp.  '66-131;    118-34T; 

128-724;    129-686;    138-213; 

135-921;  153-3. 
N.  Y.  Ann.  Cas.  7-80. 
3255. 
Hun.  37-272;  54-14:  66-290. 
N.  Y.  Supp.  149-528. 
3266. 

N.   Y.  125-106. 

Hun.  75-510.  511;  86-58.  67L 
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App.  DiT.  8-310;  65-150:  57-100; 
58-86;  80-665;  04-147;  87- 
«:«):  114-106;  128-471;  131- 
284;  160-818;  161-674;  168- 
152. 

Misc.  1-422;  26-380:  34-348;  35- 
115;  58-362;  78-586. 

N.  Y.  Supp.  28-663;  38-582.  907: 
56-208:  68-144,  460;  79-662: 
83-1020;  116-744;  122-1074; 
133-557;    144-957;    146-896. 

Civ.  Proc.  16-333:  19-20.  166.  326. 

Abb.  N.  C.  29-145. 

N.   Y.  Ann.  Cas.  9-415. 
3267. 

Finn.  78-308. 

Misc.  9-509.  ^^ 

N.  Y.  Supp.  33-158,  188;  199- 
494. 

Civ.   Proc.  15-333. 

N.  Y.  Ann.  Caa.  2-102. 


Hun.    86-119. 

App.    DIv.    136-755. 

N.   Y.    Supp.  33-188;   148-399. 

N.  Y.  Ann.  Cas.  2-98. 
Subd.  1. 

Hnn.  25-184;  30-396;  38-125;  78- 
303:  86-52.  120. 

App.   Div.  42-250. 

Misc.  9-509. 

N.   Y.  Supp.  2-253;  59-10. 

Civ.    Proc.    16-338. 

Abb.   N.   C.  17-94. 
Sabd.    3. 

Misc.    66-576. 
3259. 

N.  Y.  Ann.  Cas.  2-102. 
8260. 

N.    Y.   75-375. 

Misc.  64-501. 

N.   Y.  Super.  45-513. 

N.  Y.  Ann.  Cas.  2-102. 
3261. 

Hun. 

Misc. 
3262. 

Hun, 

App 


N.  Y.  Supp.  60-357;  87-621;  92- 

1088;   194-849,  952. 
Abb.  N.  C.  29-461. 


86-56. 
33-353. 


119- 


Hun,  16-453. 

App.   Div.   91-411;   189-386. 

Misc.   19-351 ;  64-577,  592. 

N.     Y.     Supp.     86-915;     87-522; 
104-952,   956;   124-17. 

St.  Rep'r.  4-144. 

Civ.  Proc.  14-399. 

Abb.  N.  C.  17-92. 
8266. 

Misc.  43-373 ;  521-576. 

JN.    Y.     Supp.    56-132;    87-622; 
104-952. 

Civ.  Proc.  19-420. 
3267. 

Misc.  27-47;  72-134. 

N.   Y.   Supp.   119-194;   129-446. 

App.   Div.    184-446. 


i 


22-24:  87-372. 
DIv.    3-29;    99-243; 
.335:    1.34-553. 
Misc.  4.1-.373;  63-530. 
N.    Y.    Supp.    117-385;   119-670; 

132-503. 
Civ.  Proc.  8-220. 
How.  67-437. 
Abb.  N.  C.  29-461. 
8263. 

N.    Y.   67-40. 
Apn.   Div.   13-606. 
Misc.  19-264. 
8264. 
•     N.  Y.   186-211. 

App.'  Div'  18-606 ;  27-369 ;  108- 

Misc. '19-351:    43-373:    54-548. 
676. 
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N.  Y.  177-266;  192-286. 

Hun,  46-581. 

App.    Div.    42-428;    46-297;    49- 

33;    57-213.    408:    64-483:    67- 

337;  70-2;  74-456;  75-447;  78- 
'     438;   88-299;   90-.^5  ;  98-284; 

116-930;       117-130;       136-9; 

141-8;^:     146-624;     154-387; 

157-592;    160-18,    513;    162- 

641. 
Misc.  22-554;  28-488;  30-416;  39- 

638;   42-1.50;   46-406,   420;   49- 

.339;     62-632:     5^i-51;     63-524; 

66-189;    74-518. 
N.  Y.  Supp.  38-417;  69-629:  60- 

767:    61 -,308:    62-417:    63-407; 

68-265:     72-2,34:     73-493:     74- 

1051;  77-515:  78-310;  79-1083; 

86-^;     90-603,     739;     92-574; 

101-1105;     102-929:     104-608: 

117-.384;     120-121:     121-216; 

125-935 ;     131-398 ;     184-59 ; 

139-357;    145-127,   660;   147- 

575. 
St.   Rep'r.  27-52. 
CIv.    Proc.    14-114,    387:    13-238. 

245;  16-369;  18-325;  19-76;  24- 

247. 
N.   Y.   Super.   46-258:   53-530. 
How.  60-l,37;  68-377. 
Dalv,   10-392. 
Week.   Dig.  18-596. 
N.  Y.  Ann.  Cas.  5-281;  9-379,  389. 
Snbd.  1. 

N.  Y.  112-311. 

Hun,   49-64:   50-271. 

App.  Div.  25-338  ;  44-140 ;  104- 

22;  127-366. 
Misc.     19-278;     27-318:     28-489; 

29-589 ;    69-69  ;    89-153. 
N.    Y.    Supp.    4-74:    68-140:    61- 

1015;  93-356;  124-916;  151- 

649. 


NOTES. 


y 


Civ.    rrt)c.   0-13T.   375;   8-139:  9- 
45(J-    14-2H2:    IB-IU;. 

Abb.  N.  C.   lU-394. 

N.    Y.    Super.   50-429:   51-120. 

How.  N.  S.  1-39;  2-884. 

Dem.  4-499. 
Subd.  2. 

N.   Y.   112-311. 

App.    Dlv.   98-284. 

Misc.  29-588. 

N.    Y.   Supp.  ei-247. 

Abb.  N.  C.  20-291. 
Snbd.  4. 

Add.   DIv.  44-140;  TO-2;  73-156; 
78-437. 

Migc.  22-305;  29-237;  42-150. 

N.  Y.  Supp.  49-1105;  60-332;  TO- 
669;  IICJ-IO. 

How.   N.  S.  1-146. 
Snbd.  5. 

Ilun.  29-658. 

App.    Dlv.  98-288. 

Misc.     12-459;     23-330;     2T-188; 
89-638. 

N.  Y.   Supp.  84-25G;  51-210;  57- 
220. 

St.  Rep'r.  39-1R4;  44-384. 

Civ.   Proc.  7-321;  18-197. 

Abb.  N.   C.   13-182. 

N.  Y.  Super.  49-95. 

Week.  Dig.  17-208. 


I 

L 


N.  Y.  177-286. 

Hun,  40-581. 

App.   Div.   42-428;   141-835, 

Misc.    74-526:    87-104. 

N.  Y.   Supp.   121-215. 

Civ.   Proc.   15-243. 

N.  Y.  Ann.  Cas.  5-281. 
Snbd.  1. 

App.  Dlv.  25-197,  338. 

Misc.   29-589. 

St.   Rep'r.  17-880. 

Civ.   Proc.  6-157;  9-456. 

N.  Y.  Super.  50-429. 

Dem.  4-499. 
Snbd.  2. 

App.  Dlv.  112-648. 
3270. 

N.  T.  177-266. 

N.   Y.   Supp.   80-546. 

Civ.  Proc.  15-237. 

N.  Y.  Ann.  Cas.  6-281. 
8271. 

N.     Y.     92-353;     177-266; 
286. 

Hun,  27-270;  29-193:  43-354 
580;  78-428;  77-546. 

App.  Dlv.  42-428:  44-141;  57- 
105,  212:  07-.r^7:  74-456:  77- 
520;  78-438;  88-130:  llO- 
930;  117-129.  mA\  119-R41: 
124-586;  136-9,  447:  141- 
837;  144-412;  146-623;  160- 
18,  512. 
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192- 

:  46- 


Mi9C.  5-572;  6-265;  8-90;  14- 
79;  22«554:  28-331;  27-318;  28- 
489;  80-417;  42-150;  40-339; 
52-632;   69-69. 

N.  Y.  Supp.  47-714;  49-111;  68-, 
140;  69-629:  60-767.  791;  61-? 
1015;  68-165,  266.  316;  T3-483, 
77-615:  78-918;  79-1088:  84- 
831:  86-1011:  99-302;  tOl- 
1105;  102-276,  929;  HM-sjifi. 
120-882;  124-916;  125-93.5: 
131-398;     134.?9: 


14-172;    16-114,  237;. 


129-240. 

145-127. 
Civ.    Proc 

19-88. 

How.  N.  S.  1-146;  2-26. 
How.  60-301. 
Abb.  N.  C.  31-484. 
N.   Y.   Super.  50-393;  59-iaa 
N.  Y.  Ann.  Cas.  5-281;  9-3n. 
3272. 

N.  T.  112-810;  177-266. 
Hun.   29-&57;   78-42<l:  7S-487. 
App.  Div.  46-297;  88-299;  10i»- 

148  ;  128-908  :  146-624  ;  149- 

746. 
Misc.  9-691:   14-79;  22-554;  4»» 

3.39;    89-164. 
N.  Y.  Supp.  29-220:  44-255:  60. 

130;    61-308;    62-417;    184-, 

204.  ' 

St.  Rep'r.  70-380. 
Civ.  Proc.   14-15;  15-114.  24t 
N.  Y.  Super.  67-154. 
N.  Y.  Ann.  Cas.  6-281. 
3273. 

N.  Y.  177-266. 
App.  Div.  149-746. 
N.    Y.    Supp.    134-204. 
Misc.  9-691;  17-93. 
Civ.  Proc.  19-76;  28-289. 
N.  Y.  Ann.  Cas.  5-281. 
3274. 

N.  Y.  177-266. 
Misc.    46-406. 
N.  Y.  Supp.  86-82. 
N.  Y.  Ann.  Cas.  5-281. 
3275. 

N.  T.  17T-266. 
N.  Y.  Ann.  Cas.  5-28L 
3276. 

N.    Y.    112-310;    177-266;  192- 

286. 
Hun.  68-47. 
App.  Dlv.  31-24;  88-298;  10©. 

149;    124-254.    684. 
Misc.  9-691. 
Nv.J-  Supp.  62-351 ;  86-25;  95- 

670  ;   108-721 ;  109-140. 
N.   Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  6-281;  9-S90. 
3277. 

N.  Y.  177-266. 

App.     Div.     109-149;     122-667: 
124-255,   585;   130-469;  144- 

573. 
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N.    Y.    Sqpp.    OII-6T0;    1O7-508; 
108-140;    129-782. 

Civ.   Proc.  14-172. 

X.  Y.  Add.  Cas.  5-281. 
3278. 

N.    Y.   177-266;   192-268. 

App.  Diy.  88-290. 

Misc.  9-691;  26-461. 

Civ.    Proc.   14-15,  144. 

N.  Y.  Super.  53-444. 

N.  Y.  Ann.  Cas.  5-281. 
3279. 

N.  Y.  177-266;  192-268. 

App.   Div.  48-88;  88-299. 

N.    Y.    Supp.   29-220:   47-484. 

How.  69-432. 

N.  Y.  Ann.  Cas.  6-281. 
3280. 

N.   Y.  207-28. 

App.   Dlv.  162-628. 

Misc.   «6-230. 
3281. 

N.    Y.    200-57. 

N.  Y.  Supp.  187-976. 
3282. 

N.  Y.  Supp.  187-976. 
8287. 

N    Y    72—437 

Hud/  3C(-356;'  81-609;  46-482. 

App.  Dlv.  66-7. 
•     N.  Y.  Supp.  48-313;  72-866. 

St.   Rep'r.  12-164. 

N.   Y.   Super.  64-451. 

N.  Y.  Ann.  Cas.  6-181« 


App.   Dlv.  126-554. 
N;^.   Supp.  110-894. 
3887 

App.   Dlv.   184-554. 


N.    Y.   87-184:   136-470. 

App.    Dlv.    83-367;    47-272;    94- 

4&;;     98-286:     10.3-419:     132- 

302.    590;    146-674;    160-818 ; 

106-751. 
Misc.  9-101;  23-561:  24-368;  86- 

841;    69-76;    70-638. 
N.   Y.  Supp.  62-792:  63-694:  66- 

l.'i2:     'ra-552:     84-240:     88-58: 

90-710:     116-723.    827;     137- 

905;    162-.382.    998. 
Abb.  N.  C.  28-134:  29-145. 
N.  Y.  Ann.  Cas.  4-48.  n. 


N.  Y.  102-298. 

Hun.  69-819. 

App.   Dlv.  97-119;    166-25. 

Misc.  14-229{  22-637:  25-96;  40- 

892:    62-11:  87-225. 
N.  Y.  Supp.  81-141:  64-69S:  69- 

306.  798:  82-379;  89-593;  102. 

296;  149-516. 
Civ.  Proc.  28-387. 
How.  61-lOB. 


g«1»d.   2. 

Misc.  67-211. 


N.  Y.  Supp.  107-727. 
3299. 

N.   Y.    Supp.  117-449. 
3301. 

N.  Y.  207-29;  217-498. 

App.  Piv.   162-623. 

Hun,  73-379. 

Misc.  32-535;  60-279;  67-576; 
74-474. 

N.  Y.   Supp.    182-370;   137-496. 

N.   Y.   Super.  47-524. 

Weelt.  Dig.  16-101. 
3304. 

N.  Y.  217-493. 

App.  Dlv.  12-141,  144;  162-623. 

N.  Y.  Supp.  137-496. 
8306a. 

N.  Y.   Supp.   139-329. 
3807. 

Hun.   60-124. 

App.   Dlv.   184-34;   169-609. 

Misc.  25-9C;  40-398;  43-435;  46- 
396. 

N.  Y.  Supp.  68-722;  81-82:  89- 
178,   593;   90-398 ;   149-516. 

How.   60-70;   64-103:  67-116. 

Rcdf.  4-320. 
Snbd.  1. 

App.  DlT.  41-387. 
Svbd.  2. 

N.  Y.  68-585;  74-5a 

UuQ,  9-200:  27-230:  31-611:  84- 
469;  36-47. 

App.  Dlv.  48-513;  80-878. 

Misc.  19-52. 

N.  Y.  Supp.  68-722:  02-916. 

Abb.  N.  C.  19-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-405. 

Weels.  Dig.  20-122. 
Sn|>d.  4. 

App.  Dlv.  67-98. 

N.   Y.   Supp.  68-28. 
Sabd.  6. 

App.  Div.  97-119. 

N.  Y.  Supp.  49-1062. 
Snbd.  7. 

N.  Y.  66-279;  58-106;  87-265; 
88-429:  90-521;  95-461;  102- 
299;  123-519. 

Anp,   Div.  43-88. 

Misc.  22-6^8;  62-12. 

N.  Y.  Supp.  49-1062;  69-366; 
102-296. 

Civ.    Proc.    4-268;    6-290;    10-8: 
13-2.4;  80-184. 
Snbd.  9. 

Hrin.  26-361;  82-632;  46-48a 
Snbd.  11. 

N.   Y.   102-298. 

App.   Div.  43-88;  97-119. 

N.   Y.   Supp.   49-1062:  69-366. 

Civ.  Proc.  30-184. 
Snbd.  21. 

App.   Dlv.  46-52. 

N.   Y.    Supp.   64-694:  60-1122. 


1 
i 


ll4ito 


NOTES. 


Civ.   Proc.   1-407. 
How.  61-108. 


8308. 

Misc. 
3309. 

Misc. 
3311. 

M?sc. 


26-96;  40-887. 

33-364. 

Div.    124-251. 
20-233;    62-638;    T9-416. 
116-7;    129-500. 


N.   Y.    Supp. 
Daly,  9-356. 
3312. 

App.   Dlv.    145-12. 
3313. 

Hun,  61-34. 

App.   Dlv.  5T-100:   127-400. 
N.   Y.    Supp.   68-28;    111-558. 
3314. 

Hnn.   61-34. 
3316. 

Huu,  61-34. 
3317. 

Misc.   32-330;  62-305. 
N.    Y.    Supp.    66-679;    107-620; 
114-753. 
3318. 

Hun,   86-572. 

App.  Dly.   134-145;  189-696. 

Misc.    19-281,    370;    63-531;   66- 

570. 
N.     Y.     Supp.    33-907;    llT-374; 
119-194;    121-1121;    124-864; 
143-624. 
3319. 

N.   Y.  85-506. 
8320. 

N.   Y.   101-478 ;    188-301 ;    190- 

107. 
Hun,  46-308. 
App.   Div.  31-39, 
459;    103-522; 
9C»0;    114-r><57; 
802;   138-486; 
861. 
Misc.  60-50;  67-28 

659;  92-657. 
N.    Y.    Supp.    52-877:  69-33:   86- 
363;    03-327:   08-15;    109-217 
112-763:      117-537;      123-71 
142-862;    144-217,    338.    270 
148-951;    153-850,    1100. 
3321. 

App.  Div.  130-159. 
3322. 

N.  Y.  Ann.  Cas.  T-182. 
3328. 
Sabd.  1. 

Civ.   Proc.  8-327. 
3324. 

Misc.  16-432. 
Civ.   Proc.  8-825. 
8326. 

Misc.  92-667. 
8328. 
Hun,  90-186. 


46;  59-45;  78- 
1O4-140;  lil- 
124-798;  132- 
157-548;   167- 

82-663;  89- 


App.  DiT.  82-275;  44-17. 

Misc.  16-433. 

N.   Y.  Supp.  35-624;  52-980; 
1018. 

Civ.  Proc.  9-187. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Cas.  7-188. 
3329. 

App.   Dlv.  32-275;  44-17. 

N.   Y.   Ann.  Gas.  7-184. 
3330. 

App.  Dlv.  87-80;  145-13. 
3831. 

N.  Y.  90-521. 

Hun,    17-520. 

App.  Div.  114-568. 


Weeic 
3332. 


Dig.  18-58. 


App.  Div.  162-623. 
Misc.   "■'  ""' 


«2-334. 

Supp.  137-496. 


N.  Y. 
3333. 

N.  Y.  98-336:  155-401;  17X-146: 
177-310;  181-391. 

Hun,  61-3»W:  64-92:  70-107; 
76-74;   83-424;   85-590. 

App.  Dlv.  2-412:  22-17S.  2K7: 
82-7;  42-611;  55-249;  67- 
317;  1(W-197:  114-704:  117- 
304;  119-508:  126-74.  7H; 
129-455;  137-332;  13H-2S6: 
160-580. 

Misc.  18-241;  26-280;  36-745; 
47-.'54:  48-607:  49-607:  M- 
249;  61-374;  68-524;  70-510; 
93-404. 

N.  Y.  Supp.  47-8S3.  102S:  55- 
7:i5;  81-452:  89-.H47:  10!^**: 
115-493;  122-1063;  124-839; 
145-754. 

St,    RepT.    14-168. 

Civ.   Proc.   19-420. 

N.  Y.  Ann.  Cas.  2-53. 
8384. 

N.    Y.    96-32;    98-336; 
158-129;     177-310; 
197-48. 

Hun,     61-366;     64-92; 
70-107;    76-74:   88-424. 

App.  Div.  2-412:  20-272:  »- 
127.  178.  287;  83-7;  87-30:  «>- 
92;  42-611;  55-249:  69-37: 
67-317;  94-145:  100-197;  114- 
704;  117-304;  126-74.  78:181- 
96:  138-299;  136-301;  187- 
332;  138-286;  16O-580. 

Misc.  18-241:  22-490:  25-2S0: 
29-589;  86-745;  47-34,  ri24; 
48-607:  49-6C»7:  55-249:  61- 
874;   67-518;   68-524;   70-510. 

N.  Y.  Supp.  46-1070:  4S-<tf:i 
1023:  52-618:  55-735:  6»-179: 
89-.347:  95-1009:  KW-S:  llS- 
496;  122-1063;  123-258;  IM- 
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156-404: 
181-391: 

09-2T6: 


NOTES. 


<nv.   Proc.   l»-7,  420. 
Abb.  N.  C.  29-198. 
8388. 

186-290. 

Supp.    120-1044. 


127- 


«1- 


N.    Y. 
N.    Y. 

N.    Y.   18G-296. 

N.     Y.    Supp.    120-1044. 
t;337. 

Misc.  54-27. 

N.     Y.    Supp.    120-1044. 

Uun,  81-364. 

N.   i'.  Ana.  Cas.  1-19. 

Law  Bull.  5-6. 

.\.    Y.  169-113,  218. 

llUU,    «1-41>3. 

App.     Dlv.     11-491    .'16-74: 

150;  184-470;  141-338. 
Misc.  8-487;  16-624;  IT-iiH 

61 G;  o«-u-ib;  t^^'-iStH. 
N.    \.    Supp.    :i4-.sJH:    lt>S-6S)7; 

111-354;  119-347;  125-1087. 
Civ.   Proc.  15-250. 
Abb.   N.  C.  81-434. 
8341. 

N.    Y.  92-584. 
3342. 

N.   Y.   125-200. 
Misc.  9-38;  49-417. 
N.  Y.  Supp.  60-767 ;  99-826. 
Abb.  N.  C.  81-320. 
3343. 

N.     Y.    197-58. 

App.    Dlv.    98-257:    184-34. 

Misc.    40-506;    43-249.    329:    44- 

452;  45-209;   46-152;  69-489; 

71-200. 
N.    Y.    Sopp.   58-58;   81-82;   88- 

135;     90-155;     08-1101;     100- 

1024;     105-8,     846;     126-130; 

148-667. 
Sn1»d.  2. 

N.    Y.    83-174:    90-402:    148-695. 
Hnn.     25-588;     89-629;     41-533; 

61-197. 
App.    Dlv.    10-27;    88-295;    40- 

407:     58-304:     59-191;     65-21; 

69-61;  12O-307;  144-254;  160- 

873 
Misc.*  22-706:     29-286;     85-315. 

332  ;  86-127  ;  47-34,  473. 
N.  Y.  Supp.  50-49;  128-1069. 
St.   Rep'r    51-861. 
Civ.    Proc.    7-330;    10-170;    15- 

434. 
Abb.   N.   C.  29-181. 
How.  66-102:  67-371. 
How.  N.   S.  2-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
N.  Y.  Ann.  Cas.  2-33. 
Svbd.  8. 

N.    Y.   214-144. 

Hnn.   57-66. 

App*  Div.  146-249;   170-380. 

1142c 


Sobd.   4. 

N.    Y.   218-312. 
Snbd.  5. 

N.  Y.   114-581. 
App.   Dlv.  144-552. 
Misc.  6-51. 
Snbd.  6. 

N.  Y.  140-374. 
Snbd.  9. 
N.     Y.     112-559:    116-587:    169- 

585;    104-322;    201-218:    208- 

475. 
App.  Dlv.  1-404;  15-441;  41-534; 

55-368:     57-472:     68-61;     <I5* 

20:    86-195;     86-516;     lOl- 

598;     104-25:     113-835;     114- 

97;    117-152;   107-137. 
Misc.    '^H-1'S6  ;    30-6Sy  ;    85-413  ; 

54-117. 
N.  Y.  Supp.  71-348  ;  72-505  ;  92- 

29:   93-285;   99-669;   102-359; 

128-247;     130-839 ;     145-397; 

152-930. 
St.    Repr.    29-319;    84-775;    35- 

542;  48-151;  67-501. 
Abb.  N.  G.  24-304:  30.86. 
N.  Y.  Super.  52-301- 
Snbd.  lO. 

Hun,  25-396:  36-3;  42-332;  47- 

238;  51-93:  61-573:  62-802. 
App.    Dlv.   5-583:  80-466;  60-77: 

62-185;        85-195;        93-409; 

104-564;    114-97;    115-607. 
Misc.     80-689:     38-758;     34-526, 

785;  74-226. 
N.  Y.  Snpp.  67-956:  69-682,  90S; 

70-936:     159-1000;     155-497; 

156-166. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11-351;    14- 

249. 
Snbd.  11. 
N.  Y.  59-647. 
Hun,  67-204. 
App.  Diy.  95-95;  101-290;  188- 


88-607;     91-740; 


pp.  D 

713. 
MIso.   7-126. 
N.     Y.     Supp. 

128-762. 
St.  Rep-r.  51-520,  774. 
Snbd.  12. 

N.   Y.  90-521;   129-210. 

App.    Dlv.    80-378;    149-548. 

Misc.  24-512:  27-508.  518. 

N.   Y.   Supp.  53-a34.  980:  58-316. 

336;    87-131;    113-809;    133- 

1066. 
Civ.  Proc.  29-188. 
N.  Y.  Ann.  Cas.  6-179. 
Snbd.  18. 
Hnn.   2S-.<170. 
Misc.  89-467;  93-315. 
N.    Y.    Supp.    152-584;    156-883. 
St.   Rf?p*r.  1-528. 
Snbd.  18. 


NOTES. 


Him,  29-365;  56-607;  03-809:  7«. 

136. 
App.    Dlv.    aO-167;    44-146;    54- 

359;  149-494. 
Misc.  92-381. 
N.   Y.  Supp.  4-433. 
St.    Kep'r.   17-384;  40-186,  875. 
Civ.   Proc.   11-63:   15-254. 
Abb.  N.  C.  28-429, 
How.  N.  S.  2-45. 
Sabd.  20. 

N.    Y.    86-368:   88-626;    112-369; 

164-607;    169-114;    186-490. 
Hun.  41-9;  42-164,  608;  44-200; 

70-107. 
App.    Div.    109-219,    637;    128- 

764. 
Misc.    12-120;   22-490. 
N.  Y.  Supp.  95-684. 
St.    Uep'p.    18-799;    34-493;    53- 

541. 
Civ.  JProc.  11-870. 
Daly,  10-71. 
3344. 

Misc.  16«6ia 
3345. 

N.  Y.  191-207. 

App.     Div.     111-884;     112-126; 

140-620. 
MlBc.   16-668:  17-571;  23-679. 
N.  Y.  Supp.  98-496;  136-262. 
3347. 
Hun, 


""In 


49-157:   54-618;   86-66. 
Dlv.    16-618;    68-876;    75- 
[73;    131-173. 
Misc.  36-181:  46-342,  575:  64- 

517;  56-649;  72-878;  79-362; 

84-98;  88-551. 
N.  Y.  Supp.  74-189;  87-345;  90- 

332,    448;    107-806;    110-264, 

967. 
St.   Rep*P.  19-45. 
CIr    Proc.   14-392;  15-434. 
Bubd.  1. 

Dem.  3-359. 
Subd.  3. 

Hun,  45-322. 
Misc.   27-540;  61-576. 
N.  Y.  Supp.  101-39. 
Civ.   Proc.   6-452. 
Dem.  2-644;  8-359. 
Snbd.  4. 

N.  y.  192-415. 

Hun,  25-18r>:  31-515;  34-179:  45- 

322;  81-388;  86-55. 
App.      Dlv.      61-450;      117-352; 

139-741. 
Mlsr.  G-r>in;  7-321.  .^61;  9-72;  16- 

296;    26-209.    460;    34-405;    61- 

575;    68-107;    60-5G ;    62-491: 

69-.S35;  78-145;   70-3G2 ;  88- 

551. 
N.   Y.   Supp.   .^0-S.<?4:  69-040:  70- 

070;  91-30:   101-39;   102-427; 

114-898;       116-04;      124-504 


126-624;   127-227;    18O-303; 

137-929;  139-894. 
St.  Kep'r.  17-853;  47-431,  446l 
Civ.  Proc.  5-452. 
Abb.   N.  C.  ao-297. 
N.   Y.   Super.  49-95. 
Dem.  2-492,  644. 
Week.  Dig.  17-208. 
N.  Y.  Ann.  Cas.  9-3ia 
Snbd.  5. 
App.  Dlv.   117-352. 
nT  Y.  Supp.  102-427. 
Subd.  6. 

N.  Y.  135-634. 

Hun.  54-613;  69-447;  81-388. 

App.    Div.    25-462;    51-543;  «H- 

876;   128-764;  184-676;  167- 

544. 
Misc.  12-44,  113;  13-241;  16-321; 

19-698;    1^4-287:    28-242;   80- 

171;     34-405;     59-155;    6»- 

885;   79-362. 
N.  Y.  Supp.   12-512:  30-884:  68- 

1078;  64-883;  66-250;  69-646; 

125-624  ;    130-303  ;    183-447 ; 

149-956;   158-453;  155-3&&. 
St.    Rep'r.    17-833;    47-431:  B»- 

638. 
Civ.  Proc.  5-451;  80-242. 
Abb.    N.    C.    19-42S:   12-62:  B8- 

132;  30-407. 
How.  N.  S.  1-66. 
Dem.  2-488.  629;  8-239. 
N.   Y.  Ann.   Cas.  4-200;  »«& 
Sabd.  7. 

N.  Y.   110-140,  371;   192-415. 
Hun,  46-672. 

App.  Div.  61-450;  132-595. 
Misc.  34-406;  54-510;  69-617. 
N.  Y.  Supp.  68-845;  69-046;  70- 

679;   114-898;    1^-546;  126- 

88. 
St.  Rep*r.  70-178. 
N.    Y.   Ann.   Cas.   9-262. 
Sabd.  8. 

N    Y    98—442 

Misc."    16-298;    61-592;    59-500; 

60-415;   89-488. 
App.    Dlv.    16,3-618. 
N.    Y.    Supp.    101-72;    113-r.Sl : 

148-996. 
St.  RepT.  28-76. 
Subd.  9. 
Hun,  29-47. 
Misc.   60-416. 
N.  Y.   Supp.  118-581. 
Subd.  lO. 

App.  Dlv.  62-199. 
N.  Y.  Supp.  6-513. 
Civ.  Proc.  14-898. 
Abb.  N.  C.  21-868. 
Snbd.  11. 
N.    Y.   91-285,   602,   662;  M-XIO; 

103-162.  _ 

Hnn.  26-16;  26-181,  825:  81-320. 

33-218:     34-310:     87-538;    40- 

285:  42-180>^44-588;  B1-9(L 
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St.    Bep'r.  2Q-683:  23-511:   42- 
474. 

Civ.   Proc.  e-8»l;  12-^80. 

N.  Y,  Super.  58r5^: 
Subd.  19. 

bun.  515-185;  81-515;  45-822:  47. 
457. 

lilflc.  26^161:  84-155;  88-428. 

N.  Y.  Supp.  55-436;  08-853;  116.. 
160. 

N.  Y.  Super.  49-85. 

WeA.  Dig.  19-208. 
Subd.  14. 

App.  DiT.  21-28i. 

N.  Y.  Supp.  W-105;  1*5-160. 
8848. 

Misc.  46-230;  98-87;  TO-510. 


N.  Y.  184-131:  18^413. 

Misc.  5-486. 

N.  Y.  Super.  53-178. 
8850- 

N;  Y.  Supp.  13ffrB62, 
8868. 

Hun,  88-H& 

App.     tifv:     101-130;     103-419; 

^ISU-m;   180-242. 

J.^;  137-95:   165-264. 
lac,  f(T486;  84-348. 

Bun.  86-846.  45a 

App.  IHy.  20-686:  42-848.  584: 
^-862;  '&312;  81-^  88- 
138:  84-26:  85-267:  86-ffi.  216: 
90-266  ;  t|0-127  ;  ltW-185  f 
103-106.  534:  110-454:  127- 
878,  885;  144-734;  14^-390; 
151-409.  430:  157-473. 

Ml8C.    41-50t»:    44-276. 

N.  Y.  Supp.  88-944  ;  47. 
90Q;  130-1005. 

piv.  Proc.  19-420. 
8858. 

N.  Y.  »llr90;  217-66. 

App.  DlY.  96-126 :  98-280 ;  103- 
106;  122-288;  151-754;  157- 
473. 

Misc.  22-340;  28-105:  29-589; 
68-550. 

N.  Y.  Supp.  59-775;  67-932:  89- 
79;  90-6t6;  106-704;  118-618. 


-280;  89. 


N.  Y.  148-417:  148-110. 

Hun.  86-410. 

App.   P«v.  61-367:  98-2«Q:  102- 

185  ;  108-106  :  142-387  ;  152. 

636;   157-478:  166-446. 
Misc.    68-435:   60-575. 
N.  Y.  Supp.  9(»r576. 
8860. 

N.  t.  15P-669;  169-886;  176-215 
Hun,  73-9.  _ 

App.   DjT.  0-674:  30-12:   40-r.62: 

^-124 ;     98-281 ;     1O2-102 ; 

1O3-106:     tll-««S:    121-121; 

127-442;  157-473. 
Misc.  14-194;  68-435:  69-575. 


51-763;    92-478; 


Supu. 
■  1,  T55;  119-731;  136- 


N.     Y. 

111-541, 

f62. 
BnbA.  2. 
N.  Y.  165-270. 
Hun,  86-451. 
App.  DlT.  86-501 ;  113-765;  142- 

242. 
Mi^c.  59-586. 
Subd.  8. 
N.  Y.   159-336;  160-216;   189- 

163:  216-66. 
Hun,  83-4U. 

Misc.  *35-601. 

JJ.     Y.     Supp.     65-96T;    T2-167; 
125-339;  12^-885. 
Sfnbd.  4. 

Misc.  22-240:  33-1. 

ApD.  Diy.  142-242 ;  144-735. 

N.  Y.  Supp.  6t-933;  126-886. 
sWbd.  7.       • 

N.  Y.  133-244. 

App.  DlT.  1-141;  82-55;  102-102. 

N.  Y.  Supp.  52-478. 
Subd.  8. 

Hun,   86-441. 

llun,  83-411. 

App.    Diy.    86-288;   96-126;    97- 
617;    98-281;    103-106;    I5t- 
473. 
Misc.  70.^669. 

«.  Y.  Supp.  88-807;  89-79;  128-. 
138. 
3362. 

N.  Y.  908-80. 

App.  DlT.  06-282;  168-106;  157- 
473. 
3363. 

App.  DiT.  98-282;  108-106;  157- 
473. 
8864. 

Hun,  68-177:  86-847. 

App.      DiT.     98-282;     106-106; 

161-409;  157-473. 
N.  Y.  Supp.  142-585. 


i 
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N.  Y.   133-245 ;   176-216 ;  217- 

66. 
Hun,   70-864;   73-9,   12,   18:   86- 

^pp.'DlT.  98-282;  1O8-106;  111- 
690;  181-121;  161-409;  157- 
473. 

Misc.  22-240:  42-560:  44-275: 
45-516;    62-508;   68-486;   69- 

N.  T.'Supp.  92-81;  124-871. 
3366. 

N.  Y.  123-278. 

App.  Dlv.  6-574 ;  103-106 ;  151- 

409;   157-473. 
3367. 

N.    Y     176-216;    195-447;    214- 

236;  217-66. 
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Hud,  66.542;  T3-9;  80-559:  SO- 

407. 
Add.  Dlv.  6-574:  13-602:  52-285: 

55-tt33  :     io»-iu6  ;     110-456 : 

121-121;      128.656;      140-51; 

1B7-473. 
Misc.    44-275;    B7-162;    68-436; 

68-576. 
N.  Y.  Sudd,  33-468;  65-470:  67- 

419;   107-981.   989;   124-871; 

137-491;  138-733;  142-585. 


Hun.  86-847.  451. 

App.  Diy.  6-674;  103-106;  142- 

337;    148-416;    151-409;    157- 

473. 
MiBc  58-^41;  6»-576. 
N.    Y.    Supp.    33-929:    108-294 ; 

108-167 ;  126-967 ;  132-960. 


N.  Y.  176-2ia 

App.  Div.  35-45;  62-267;  65- 
633:  1O3-106:  121-121;  128-i 
655,  688;  142-242;  148-390; 
151-58,  410,  459;  157-473; 
166-756. 

MlBC.  36-602;  42-563;  44-275; 
46-516 ;  57-163,  669. 

N.    Y.     Supp.    65-470;    72-157; 
107-981.   989:   126-835;   186- 
284,  919,  954;  137*491;  188- 
738;  142-949. 
8870. 

Hun,  80-857. 

App.  DiT.  27-574  ;  62-267 ;  103- 
106;  120-854;  126-849;  161- 
460;  157-478:  159-282. 

Misc.  70-286 ;  72-181. 

N.  Y.  Supp.  80-182;  60-5Q2:  66- 
470;  111-222;  116-924;  128- 
288. 
8871. 

N.   Y.  207-586. 

Hun,  80-358:  81-880. 

App.  Dlv.  6-574:  8-321;  16-5H*' 
25-23:  36-551;  88-46;  85- 
209;  103-106;  126-118:  12f»- 
721;  182-77,  81;  151-460; 
152-636;    157-473. 

Misc.  25-88:  38-587;  47-410; 
83-333;   87-588. 

N.  Y.  Supp.  54-682:  56-729;  77- 
1074;  88-313;  82-960;  84- 
551;  87-526;  116-495;  136- 
919;  137-485:  138-733;  142- 
585;  146-1058;  150-679. 
8872. 

N.  T.  148-107;  176-213;  181- 
827. 

Han/  65-540,  542;  78-437;  88- 
413;  86-347;  88-177. 

App.  Dlv.  1-489:  20-273:  35-45; 
55-683 :  82-567 :  103-106, 
534:  121-121:  122-2R8;  12.3- 
656;  142-242:  146-50:  16t- 
409.  450:  152-637;  157-473; 
164-558. 
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Misc.     10-650;     18-232;    44-2n; 

45-516;  70-73;  74-125. 
N.  Y.  Supp.  30-057:  32-182:  3S- 

944;   34-991:   46-1070:  64-412; 

60-1116:    67-419;    81-527;  JO- 

81;    106-568;    106-704;    128- 

835;    128-29;    128-450;  131- 

221;  187-485;  188-733;  160- 

76. 
3378. 

N.  Y.  207-686. 

App.  Div.  38-46;  1O3-106;  U6- 

118;  167-473. 
Misc.  26-88;  68-438;  68-678. 
N.  Y.  Sapp.  54-682;  188-738. 
8874. 

N.  Y.  816-108. 

App.   Div.   30-13;  85-181;  168- 

106;   127-«38;   162-246;  167- 

473;  166-446. 
Misc.  38-587. 
N.    Y.    Supp.    55-150;   77-1074; 

112-33;   136-514. 
3376. 
Hun,  68-276;  70-364. 
App.  Dlv.  6-573;  7-449;  61-380; 

86-209;     1O2-101;     lOS-lM; 

132-78 :      147-504 ;      151-409, 

758;  156-672;  167-473;  1«6- 

446. 
N.    Y.    Supp.    70-880;    88-312; 

116-495;    182-159;    14S-58S. 
3376. 

Hun,   70-365. 

App.     Dlv.     103-106;    161-409; 

167-473. 
3377 
App.   Dlv.  36-555  ;  55-80 ;  108- 

106  ;  118-354  ;  144-735 ;  167- 

473. 
N.    Y.    Supp.    65-729;   66-1005; 

116-495;    126-133;    142-583. 
3378. 
App.   Dlv.   20-636  ;  56-627 :  103- 

106;    118-354;    144-735;  167- 

473. 
Misc.  67-667:  70-572. 
N.  Y.  Supp.  47-230;  128-828. 
8378 
N.    Y.    183-274:    184-850. 
Hun,   66-309;    76-80;   78-438. 
App.  Dlv.  8-477;  108-106;  Ill- 
OSS;    128-723:    157-473. 
Misc.   12-462;    14-193;  88-687; 

43-305. 
N.  Y.  Supp.  77-1074;  88-825. 
3380. 
App.      Dlv.      21-188:     103-106; 

111-688.  692;  128-723;  149- 

411;    151-408,    459;   167-473; 

168-469. 
Misc.   38-587:   61-334:62-308. 
N.    Y.    Supp.    47-509;    77-1074: 

87-S53:     100-388;     116-897; 

136-919.   954. 
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8881. 
Misc.  47^11. 

App.    Dlv.    108-106;    15T-473. 
N.  Y.  Supp.  94-551. 


Hun,  78-424. 

App.     DlT.    6-574;    25-24;    60- 

576;  108-106;  111-690;  144- 

735;  151-409;  157-478. 
Ml8C   16-161;   58-163;   68-508; 

70-569. 
N.    Y.    Snpp.    03-960;    07-858; 

127-777;    128-138;   185-954. 
8888. 
N.  Y.  188-275;   148-112. 


Hun,  86-450. 

App.  DiT.  102-185;  108-106; 
120-854;    157-473;    168-11. 

Misc.  28-105. 

N.  Y.  Supp.  50-775;  147-1057. 
8884. 

N.   Y.    141-535;    165-264. 

App.  Dlv.  67-362;  83-138;  84- 
26  ;  85-267,  289  ;  86-216;  OO- 
266;  06-127;  108-106-124- 
125:   151-409,  450;   157-473. 

Misc.  41-509;  44-276. 

N.  Y.  Supp.  80-908;  108-596; 
100-494  ;  18O-1005. 
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INDEX. 

[Referencea   are  to   sections.] 


NoTB.— The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to   conform 

to    material   otherwise   added,   amended   or  repealed  by   the   laws  of  1909. 

A. 
Abmndonment. 

of  spouse,  ground  for  separation 176S 

of  action,  by  failure  to  file  summons  and  pleadings... 894 

of  part  of  plaintiff*s  claim  in  replevin 1719 

of   condemnation   proceeding    8874 

A.lsatemeiit  ajid  Rerl-val. 
I.  Abatkhbnt. 

special  provisions,  not  affected   702 

not  caused  by  vacancy  in  office  of  judge 2S 

not  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives 755 

when   part  of  cause  survives    759 

cause  of  action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void  766 

on  reversal  on  law,  action  for  wrong  not  abated  by  death . . .  764 

successor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  unincorporated  association.  li>2U 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  Qf  father..  764 

II.   RSVIVAL. 

time  to  continue  not  to  be  ex-tended  784 

on  transfer  of  interest    756 

on  devolution  of  liability 756 

on  death  of  sole  party  767 

on  death  of  party  jointly  liable 758 

by  or  against  survivors  758 

when  part  of  cause  survives 759 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment  15211528 

on  death  of  party  to  partition  1588 

proceedings  to.  bring  |n  parties. . . .- 760 

appointment  of  administrator  for  intestate   defendant 2588 

of   accounting  in   surrogate's  court   on   death   of   accounting 

party , 2725 

AbbrcTisittonfl. 

use  of,  in  pleadings,  etc 29 

Abortion. 

private  sittings  of  court  in B 

Abaoondlnv  Debtors. 

order  of  arrest 549.  650,  2894 

warrant  of  attachment  against 686^  2906 
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See,  also,  "  Non-Ruxdsmti." 

decimation  of  person  to  receive  surafBoni 4M 

publication  of  summons  against   4SB,    419 

warrant    of   attachment    M 

in  justice's  court 9B0I 

effect  of  absence  on  limitation  of  actions 301,    101 

presumption  of  death  from  absence All 

administration   of   estate    of 2801 

provision   for   familjr ; 2801 

revocation  of  administration  on.  return 'SiGi 

absent  witnesses  to  will  on  probate 2gl2 

proof  of  signature  of  absent  witness  to  will 2Bl2 

See  "  Tttit  iNSttiAMCt  Coiif AKXU.** 

AtMideBate*. 

not  subject  to  judicial  suf)ervision   1804 

not  subject  to  action  to  dissolve  or  annul  corporation IVA 

excepted  from  provisions  for  voluntary  dissolution 24.M 

teachers  exempt  from  jury  sefvice 1090,  1061,  1127 

proof  of  exemption    1002.  1128 

Ambountm  stad  Aeoo«Btin«. 

Books  of  account,  see  "  Bookg.** 

I.  Actions  oh  accox^nts. 

when  cause  of  action  accrues 886 

how  account   pleaded 6S1 

copy  to  be  served  on  demand 581 

when  to  be  verified 531 

order  for  delivery  of  further  account 581 

reference  of  actions  involving  long  account 1018 

In  justices'  courts. 

actions  on K81 

jurisdiction  limited 28(R 

pleading : . . .  2941 

compelling  party  to  exhibit   2043 

discontinuance  when  accounts  exceed  $400 2890 

n.  AcCOUNTtlfGS  xw  JimoNS. 

on  demand  of  suretv  on  tindert^klrtfr  »....: 813 

eompulsbry  reference  to  tdke  account   1015 

In  action  to  dissolve  corporation :..;...  1798 

under  judgment  annulling  cofpoMtlOh   ; 1801 

by  receiver ; . . . —  .:..;:..    715 

action  by  attorney-general  to  compel  corporate  oflfieeffl  to  ac- 
count  1T81,  1782 

continuance  of  partnership  business  during  action  for  aceount- 
ing 1947 

in.  Accountings  in  supreme  court. 

periodical  accounts  of  proceeds  of  realty  o^  infants  or  incom*  ^^ 
petents 8881 

1.  By  committees  of  incompetent  persons. 

annual  account 2841 

annual  examination  of  account 2343 

removal  of  committee  for  neglect  to  file , 2342 

intermediate  judicial   accounting    2342 

•rder  that  committee  file  account  or  supply  ddklcacy. . .  WH 

114<*  Dgtized  by  Google 


AGcoants  and  Acconntlnv  —  Continued.  ^ 

IV.  Accountings   in   surrogates*   court. 
See  '*  Surrogate's  Court." 

V.  Accounts  of  public  officers. 

of  moneys  paid  into  court 752-754 

clerk   of  court  of  appeals 3283 

salaried   county   clerks  and   registers 3286 

clerk  of  city  court  of  New  York 3331 

of  district  attorney  to  county  court 1938 

A^elcnovrledgrment. 

of  indebtedness  to  bar  limitation 376,     396 

justices  of  New  York  city  court  may  take 326 

instruments,  when  acknowled^^ed,  admissible  in  evidence. .  935,    937 

acknowledgment    not    conclusive 936 

proof  by  interested  or  incompetent  witness  not  sufficient 936 

wills  acknowledged  or  proved  not  admissible  in  evidence 937 

of    bonds   and    undertakings 810 

satisfaction   of  judgment   to   be   acknowledged 1260 

assignor  to  acknowledge  assignment  of  judgment 1262 

of  agrreed  statement  on   submission  of  controversy 1279 

fees    for    taking 3298 

Action  to  Recover  Cliattels. 

Sec  "  Replevin." 

Action  to  Recover  Real  Property* 

See  "Ejectment." 

A.ctionfl« 

I.  In  gbnerai, 

defined 8333 

divided  into  civil  and  criminal 3335 

"criminal    action"   defined 3836 

"  civil    action  "    defined 3337 

"  action  "  refers  to  civil  actions 3343 

only  one  form   of  civil   action 3339 

civil   and   criminal    remedies   not   merged 1890 

designation  of  parties  to   civil   action 3338 

cross-action   by    defendant 760 

special  proceedings  are,  for  purposes  of  statute  of  limitations.    414 

II.  Capacity  to  mn.    See  **  Pabties."* 

III.  Coif  MEN  CEMENT* 

commenced  by  seirice  of  summons..... ••••.•.••••«•• 416 

for  purposes  of  statute  of  limitations 886-400 

what  deemed  commencement • •••• 8348 

IV.  JOINDBE     OF     CAUSES.        See     "  PLEADINa** 

1147  ^ 

D,g,tiz1dfy*G00gle       ' 


INDEX. 
Actions  —  Contlniied. 

V.    COKSOLXDATXON     OF    ACTIONS.        ScC     *'  G>NSOLII>ATXOM.'' 

VI.  Severance.     See  "  Sevsiancb  or  Actions." 

VII.  Ancilx^ry  to  othek  actions  and  remedies. 

for   discovery   abolished 1914 

by  sheriiT  in  aid  of  attachment 666 

by  plaintiff  in  aid  of  attachment 677 

VIII.  For  official  acts  and  omissions. 

by  claimant  aeainst  sheriff-  for  taking  chattel  in  replevin 1710 

against   constable   for   failure   to   return   execution 3039 

against  constable  for  money  collected  on  execution 3(M1 

against  municipal  officers  for  public  funds 1928 

by  taxpayer  to  redress  municipal  wrong Ifi25 

IX.  On   bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer 814 

on  penal  bonds   MS 

on  undertaking    on    appeal ; 1909,  2758 

from   surrogate  s  court 276S2 

on  security  io  refund  proceeds  of  sale  in  partition 1586 

on  undertaking   on    injunction 625 

on  bond  for  jail  liberties 160-171 

against  bail    tor   discharge   from   arrest 596,    507 

on  bond  of  executor,  aaministrator  or  guardian 2S84,  258& 

X.  Actions  authorized   by   code. 

1.  For  torts. 

for  vexatious  suit  in   name  of  fictitious  party 1900 

for  unauthorized  and  vexatious  suit  in  name  of  another.  1900 

for  causing  death   b^   negligence 1902-1905 

damages  for  arrest  in  violation  of  witness*  privilege ...    883 

for  levy  on  exempt  property 1394 

for  damages  and   penalty   for   disobeying   subpoena .......    8S3 

payr.ient   of   fine   on   contempt   imposed   as   indemnity   to 
aggrieved  party  bars  action  for  damages 2284 

2.  On  contractual  and  quasi-contractual  liabilities. 

on   judgments    1913 

to  charge  joint  debtors  not  served  in  previous  suit 1937 

by  trustee  against  beneficiary  for  costs,  etc 1916 

by   surety  against   principal   for  costs,   etc 1916 

on   securities   representing  court   funds 749 

to   determine    claim   of   oower 1847 

for    instalments   of    dower   after  admeasurement 1614 

to  sell  lands  for  non-payment  of  dower. 1614 

against  persons  holding  over 1664 

by  evicted   purchaser   at  sale  on   execution 1479 

against   purchaser    from   defendant   in   ejectment 1885 

on  reversal,  b^  person  evicted  by  summary  proceedings. .  2283 

by  person  evicted  during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    per- 
son    2345,  2347 
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ActtOBfl  —  Contlniied. 

X.  Actions  authorized  by  codb  —  Continued. 

2.  On  contractual  and  quasi-contractual  liabilities  —  Continued. 

by  heir  for  reimburtement  after  sale  of  realty  for  debts.  2718 

against  revoking  party  for  costs  of  arbitration 2884 

Adjournment. 

on  Saturday  to  be  to  day  other  than  Sunday 6 

trial  of  causes  at  adjourned  term 34 

of  term  of  court  in  absence  of  judge 35 

of  term  to   day   certain  by   direction  of  judge 36 

of  actual   session    to   anotner    place 41 

of  trial  of  action   to  another  place 41 

not  to  cause  abatement 44 

trial  commenced  may  be  continued  beyond  term 45 

of   court    of   appeals 197 

power  of  referee  to  adjourn  hearing 1018 

of  application  for  discbarge   from   unprisonment 2209 

hearing   on   arbitration 2368 

in  surrogate's  court    2490 

in   justice's   court 2950-2968 

of  marine  causes  in   New  York  city  court 3186 

» 

Admlnifltrators. 

See  "  ExBCUTois  and  Adminiitiatoh,''  **  StnouMuns'  CoumTi." 

Admlraltr. 

See,  also.  "  Masins  Cauibs:"  "  Vbssbls.'' 

New   York   city  court  has  no  admiralty  jurisaiction 317 

AdmlBBlonB. 

of  service  of  summons »   434 

by   failure   to   deny 522 

demand   for  admission  of   genuineness  of   document 735 

costs   of   proving   document   after   demand   for   admission 735 

by   members   ot    corporations 889 

Ad  <|nod  Damnnm. 

writ  of  assessment  of  damages  substituted  for 1991 


iges 
Dam 


See  "  AssBSSMBNT  or  Damages. 

Adnlterjr. 

See  "DivoBCR." 

AdTancements. 

to  be  included  in  distribution 2738 

what    deemed    in    advancement 2738 

Adverse  Po««e«Blon« 

See  **  Limitation  op  Actions. •• 

AdTertlBementa. 

See  "  Publication.** 
fees  of  printers 8317 
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INDIDX. 

AflldATit. 

defined    • » . . » t  k » . . « IMI 

who  majr  take ».**.»» »».»»*.! (MM4i 

without  the  ttatc   844 

compelling  pttif  to  tAtkt  dfepoftlUon 865 

«mttt  ttf  tltle»  tte.,  to  b%  dltrtgtrd«lt Tai 

Terifieatien  of  plc«iilit  ^   >..i»,i..».. S2S 

form  of  rerification  of  pleading S3B 

to  procure  order  of  arrest    K7 

renfied  answer  as,  on  motion  to  vacate  injunction HO 

•f  service  ef  aettot  is  pHMttnl|Mitt  CVldWc* » 927 

(or  order  to  show  cause   » » » .  i « . » « » » TBO 

to  be  served  with  order  tttt«tad(lig  tfttft. ».....».........!....    T82 

to  be  served  wltft  Ardef  to  ihoW  tottit »...«« 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  ef  pTOteAt  Of  bUl  6r  ttol«. w    t28 

of  printer  to  publication  of  notice  -....•....»,....    fiS9 

of  merits  itot  l^uif«d,  #hftlt  ftAft#M-  ¥«riA«d 980 

to  account  of  eicecutors,  aduiuistratorft,  ett 2732 

to  Inventorv  and  Account  of  gtnerd  ga&rdlao , 2661 

oti  application  for  waftant  of  atuehtnetit  in  Jostlen  tcmtt....  2906 

on  t-fcquitition  in  rtt>l«vin  ih  juMicfc'i  court, 2820 

admissibility  of  »Jr  ^6H#  affidavit  ih  jUbticei  eoitrt 8004 

16  bt  filed  when  used  In  jaitloe*k  eduH Sia 

Acento. 

limitation  of  action  by  principal  against  agent  for  damages. ...  407 

limitation  of  action  for  money*  etc.,  received  by  IfMkt. . » .  *.tt  w 

order  of  ^arrfot  fol>  miMiipropriattiig  lundo  or  propoHy &49 

in    justice  8   court 2S& 

verification  of  pleadings  by 525 

Asrrlcultiiral   I^avr. 

joinder  of  causes  of  ittloA  f of  penaltlH  ttbdef . .  ^ 484 

Aibanr,  citr  of. 

recorder  to  prepare  trial  jury  list 1041 

Albany,    City   Court   of. 

is  a  court  of  record .» i  ..4.  k  ........... .        2 

special  statutory  provisions  not  affected ^ 3214 

civil    jurisdictfoii^ » « • . » k  .....•>... « 4.4.  3223 

jurisdiction  of  actk>ns  for  penalties.  444; 4 3223 

majr  enter  jud^ent  by  oonfeasioA.  .44.44.4...* 3224 

jurisdiction   ot   summary   proceedings   to  recover   posession   of 

real     property. 22S4 

who   mav   serve   summons «%  .*..».  tt  ....*.  3HB 

proof  of  service  of  summona •  "r*  •  3208 

service  ox   complaint  with  summotis 8207,  3206 

action  commenced  by  service  ot  summons 320O 

security    for    costs Sa6&-3270 

answer  raising  title  to  real  property V*  *  •  ♦  88* 

arrest,  attachment  and  replevin  in 3210,  3211 

docketing     judgments ^g 

execution    on    judgments 3225 

appeal  to  county  court j|1| 

section  3301  relating  to  clerk's  fees  not  applicable 3301 

Albany,  County  off. 

jail    liberties    for 145 

drawing  of  grand  jurors  in 1041 

panels  of  trial  jurors  in .•«..i. #••.»•!.. *««4  IfflBB 

stenographer  of  surrogate's  co«rt 2496 

of   county   court SOI 

Albany,  Jnatloe'a  Conrt  off. 

name  changed  to  "  City  Court  of  Albany,"  L.  I8M»  fth«|l.  ttL 
See  "Albany,  City  Court  of." 
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New  York  city  court  cannot  naturali«e « . . . .  818 

tftaUHt^  during  war  excepted  from  atatute  of  limitaUotis 404 

B»l  aatitted  to  jary  of  part  aliens. . . . « , 1100 

iMa*rcaidenta  cannot  act  as  executors   «,.... 2564 

■OA*reaidents  incompetent  to  act  as  administrators,  i ..  «..i..  • .  2564 

c]m-k*a  fees  on  naturalization ,«,.,..,,,...., 3808 

Sm  ^*  Com.** 

keeper  t7mi9i  U<m  mn  iffifiofl*,. .,•.., .♦«••♦ ♦....  1080 

^va«B4aaeMt. 

by  Inserting  defendant's  »wt  name. ,<<«...•< ^1 

to  bring  In  parties  ,.,,.., « .  <  ^ 40^ 

on  deatn  or  tT^nsfer  pf  interest % ,,....,,, 760 

?f  Qoursc  .  , . . . , , , M2 
or  delay ♦ 542 

service  of  amended  (4M41ngS-  ,.,.«*..,.  ^ ... •i.«f.  f {^^3,     708 

of  pleading  on  variance  from  nroot . .,,,., « , 580,    540 

leave  to  amend  Qn  decision  of  qemurrer. <,, • . . i< ^07 

service  of  amended  complaint  to  sustain  order  of  a>'rast 558 

to  cure  defects,  irregularities,  etc , .  ^ , , « ,.,..,.,,..,,....     722 

power  to  amend  process,  pleadings,  eta, .,,,.....,.,.., 723 

to  conform  proceedings  to  statute , « . , « i 724 

action  may  retain  place  on  calendar- m  •  •  •  * 'JLzaw  v  «I?? 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  75K'730,  3368 

order  of  court  required  ....,..,., , . , , 727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name  .,«....*, 1251 

of  judgment  ducket  of  county  cierk    ....,..,,..«••««••  t 1:^69 

to  perlect  appeal    ..«........«,,...., ,..,,,,., 1303 

on  appaal  from  surrogate  a  court  « . . . , 1303.  2758 

to  case  on  appeal  from  court  of  claims i *<« 277 

of  state   writs    199/ 

mandamus  and  return  amendable  only  by  ieavc » « 2080 

of  returns  by  sheriff  and  other  o(6cers   .,.«..,.,,««.,« V2o 

of  returns  by  subordinate  courts "<  2o 

of  pieadinga  in  juatiee*s  eourt    2944 

ctn  decision  of  demufret  in  justice's  eourt * 203U 

Amcftllssvr  ■'•ttens. 

See  "GuAaWAN;"   "  l^TTW*  o»  AnMDfiaTaaTipn ;  "   "  X^CTTsas 
Tbstamkntary," 

A»lm«l«. 

proceedings  for  allowing  animals  to  run  at  large,  see  "  Stxays. 

apportionment  of,  on  death  of  person  interested 2674 

ground  of  demurrer  to  complaint J^ 

to  counterclaim *"'" 

4sisw«v. 

MUBtardiini  in.  se*  **  CouMMacLaw." 
dmuncr  to.  kc     DgMvaaw-' 

leply  to,  see  "  RaM-y- '  ^  , 

verification  of,  see      Vi«iFrcA»to«.  ogtizedbyLiOOQie 
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L   GXMSSAL   PKOVZSZOMt. 

pleading  of  defendant  • •••••••••••••••  489 

appearance  of  defendant  hj • ••••••••••••••  49t 

mutt  be  anbacribed  by  attorney « 421 

contents  of 800 

form  of  denials • 600 

in  rerified  answer 521 

defenses  to  be  separately  stated 607 

several  defenses  or  counterclaims  may  be  pleaded 60T 

equitable  defense  may  be  pleaded 607 

partial  defenses 600 

demurrer  to  partial  defense 500 

demand  for  affirmative  relief 500 

demand  for  relief  against  co>defendant 021 

judgment  for  part  of  demand  admitted •  Sll 

severance  of  action  on  judgment  for  part  admitted 511 

to  amended  complaint 641 

when  issue  of  fact  arises  on 004 

dilatory  defenses  must  be  verified  510 

judgment  on  frivolous  answer  517 

striking  out  sham    SH 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc O08 

waiver  of  objection  by  failure  to  plead 400 

defendant  must  answer  causes  of  action  not  demurred  to 408 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

be  pleaded « 406 

limitation  of  action  must  be  pleaded 41S 

cause  of  action  barred  by^  limitation,  not  available  as  defence.  807 

verification  of  counterclaim  only 527 

verified  answer  deemed  affidavit  on  application  for  injunction.  <t^ 

when  naw  matter  in.  deemed  controverted  without  denial.. ..  622 

aamitted  by  failure  to  reply 622 

11.  Seevicx  op. 

when  to  be  served 422 

on  co-defendant 821 

time  to  serve  when  defendant  arrested 800 

time  to  serve,  when  summons  served  on  guardian  ad  iiiem  of 

absent  infant 47S 

III.  Ik  specific  actioks. 

By  or  against  corporations. 

to  require  proof  of  incorporation ••..• 1770 

misnomer  to  be  pleaded  1777 

extension  of  time  to  answer  in  action  on  bill  or  note....  1778 
order  for  trial  in  action  on  bill  or  note ••••.  1778 

By  or  against  extcutors  and  administrators. 

first  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded  ..••••••.•••• 1824 

JHtforct. 

need  not  be  verified. ..••  • f ••• *••••  ITfSl 

In  partition. 

may  controvert  interest  of  partief 1543 

In  replevin. 

allegation   of    title 1720 

may  set  up  title  in  third  person 1723 

allegation    of    possession   of   land   on   which   chattel    dis* 
trained  doing  damage • • 1724 
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AM«fr«r  —  Continued. 

III.  In  srscipxc  actions — Contioned. 
Joint  dtbtors. 

in  action  to  charge  debtors  not  personally  summoned  in 
first  suit IMQ 

Mandamus. 

rules  apply  to  alternative  mandamus 2077 

In  summary  proceedings  to  dispossess 2444,  2446 

In  Justices'  courts. 

form,   contents  and  verification   of 2935? 

denials     2938 

plea  involving  title  to  real  property ;••• 2951 

In  condemnation  proceedings. 

form  and  contents  .  *. 8885 

denials 8866 

I.  Genekal  pkoviszons. 

1.  IVhen  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken........  2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable...  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are   appealable    2058 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 
detention 2060 

9.  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784.  786 

extension  of  time  for  appeal   by  heir,  etc.,  of  deceased 

party 785 

title  of  action  not  changed  on 1296 

designation  of  parties  to  appeal 1295 

when  party  sues  or  defenas  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal. ..  1298 

order  of  substitution  by  appellate  court  after  appeal 1299 

■cnrice  and  filing  of  notice  of 180(1 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to   court    of   appeals 1300 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review    1301 

service  of  notice  on  respondent  when  attorney  not  found.  1302 
service    of    notice    when    respondent    and    attorney    not 

found 1302 

amendments    to    perfect    appeal 1303 

papers  to   be  transmitted  to  appellate  court 1315 

size   of   papers   on 790 

exceptions  to  decision  part  of  papers  on  appeal 994 

from  final  order  granting  peremptory  mandamus 2087 

from  final  order   on   alternative   mandamus 2087 

from  final  order  awarding  writ  of  prohibition 2101 
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Avpeals  —  Contlnved* 

L  General  pkovxsioms  —  Continued. 
2.  Taking  the  appeal  —  Continued. 

from   final    orders    in   iuaun«ry   procecdiiifS  to   lecoTCf 

possession  of  land   *. "  * : ^^ 

from  order  of  judgment  on  ftward  in  arbitration 2381 

from  order  of  county  court  in  supplementary  proccedJag.  2433 

from  final  orders  in  condemnation  proceedings 33T5 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion proceeding ••••••••f«*«t««««t* 3376 

8.  Case  on  appeal,  see  "  Cass." 

4.  Security  and  nndertakings, 

respondent  may  waive 1306 

deposit  in  lieu  of  undertaking 1306 

undertaking  to  be   filed 1307 

order  for  new  undertaking  pending  appeal 1306 

action  on  undertaking 130O 

undertaking  by  municipal  corporation  for  stay 1314 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific   performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant  2261,  2262 

appointment  of  receiver  pending 713 

.  admitting   prisoner  to  bail  pending   appeal . .  2060,  2061,  2063 

2061 
lb  Stay  of  proceedings. 

stay  of  proceedings  pending  1310 

of  more  tlian  thirty  days  without  security  prohibited....  13I>1 

time  of  stay  not  part  or  period  of  limitation 1225 

spJe  of  perishable  Drooerty  notwithstanding  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals...  131C 

■uperseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance  .  .  '. 1328 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   4 1.^23 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus 2087 

pending  appeal  from  final  order  awarding  writ   of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates  JFrom  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  of  lien  »n  affirmance  Or  dismissal 1290 

9l  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional.  701 
in  actions  by  or  against  persons  acting  in  repre> 

sentati ve  capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals T91 

Ctac  to  be  made  on  appeal  from  judgment  007 

when  case  on  appeal  not  necessary 098 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 000 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1316 

remarks  end  comments  ot  trial  juuge  may  be  reviewed..  Kl 

exceptions  to  be  reviewed  on  appeal  from  judgment.. ••  006 

•zc^tioo  to  finding  of  fact  not  supported  by  evidence. .  993 ' 

from  order  for  new  trial  on  judge's  minute* iw 

from    judgment,  where    special    or    generd  verdict    ren- 

^jdered us. 

Irosi  order  removing  action  from  coun^'v  coiut^  --a^^i^*  8M 
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^pn^-c-J*  —  Crrtlnnert. 

1.   G":iERAL  novisnN3  —  Continued. 

6.  Hearing:  questions  revicxved  —  Continued. 

review  of  order  of  court  other  than  that  in  which  ttction 

pending 774 

from  order  for  new  trial  brings  up  iudgment  of  reversal.   1318 
review   of   judgment    of    conoemnation    on    appe*]    from 

final    order    • •  •  •   3375 

rtmarks  or  comment*  of  judge,   duly  excepted  to,  skall 
be   subject  of  review 1323a 

7.  Determination  of  appeal;  j^dgm^^t* 

iudni^cnt  or  order  determining  appeal 1317 

bnai  iudgment  on  amrmance  oi  interlocutory  judgment..  1224 
cancelling  or  correcting  docket  on  reveraai  or  modifica- 
tion .       , 1821 

enforcing  »fl!irmance  ojr  modification  of  judgment 1819 

enforcina  gfiirmancc  or  modification  of  order 1320 

9n  reversal  on  law  only,  action  for  wrong  not  abated  by 

^  de«Uh  of  judsment  debtor 784 

lien  ox  reversea  or  modified  judgment  pending  appeal  to 

court  of  (ippe^ls  1821 

^:«ncelUng  or  correcting  dooket  on  reyeraai  or  modification 

by  court  of  appeals  . , . .  • • 1822 

&  ReititHticn, 

when  ordered i 1828 

not  to  affect  title  of  purobMor •, » 1828 

when  propertv  sold   1823 

on  rever^  ot  fin«I  order  in  eummary  proceedings  to  re* 

cover  possession  of  land 2208 

on  reversfil  of  decree  or  9rder  of  furrogate's  court 2763 

ot  applicable 3237 

1  iudgment 8288 

erlocutory  judgment  or  order 8289 

DC  court  or  appellate  diyiaion 8251 

of  appealf 8251 

to  court  of  appeals 3251,  8254 

le  court  from  N.  V.  municiBal  eourt..  8218 
tiff  from  judgment  for  defendant  in 

ceeding  •  ..•...,...•••.»•.•. 8876 

f|«    I»   maXL   PROCBIDINGS. 

gDtcrned  by  provisions  relating  to  appeala  in  actions 1361 

from  order  ot  supreme  court  affecting  substantial  right 1366 

to  appellate  division  from  orders  of  another  court 1857 

Kmiution  of  time  1359 

method  of  perfecting   ,.  1360 

stay  of  execution  pending  appeal 1360 

bearing 1360 

appeal  from  final  order  bringa  up  preceding  orders 1358 

mtij  and  enforcement  of  order  determining. t»««««»f 1360 

in.   To  COURT   OP  APPEALS. 

1.  f^hin  appeal  may  be  taken, 

jurisdiction   of   appeals    from    final   judgments 190 

from   final   orders 190 

from   orders   granting   new   trials 190 

on   questions   certified    by   appellate   division 190 

gppeala    from    inferior    courts    limited 191 

when  appeal   to  be   taken   only  by  leave  of  court 191 

Hmited  to  questions  of  law 191 

DO  appeal   trom    unanimous   affirmance   in  certain  cases, 

unless   allowed    191 

what  appeals   may   be   taken .^ 1324 

mhea  motion  for  leave  to  be  made f)fbTti??cftv^530G*  *^^ 
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Appeals  —  Conttniied. 

III.  To  COURT  OF  APPEALS  —  Continued. 

1.  When  appeal  may  be  taken  —  Contintied. 

limitation  of  time  to  appeal  > IM 

from    final   judgment    after   affirmance   of    intcrlecutory 

judgment 13M 

from  refusal  of  new  trial  by  appellate  division 1296 

from  final  order  in  summary  proceedings  to  recover  pos- 

session  of  land  to  be  taken  only  by  leave TSfSL 

X  Questions  reviewed. 

limited  to  questions  of  law 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1S38 

questions  reviewed 1337 

decision  by  divided  court  that  evidence  supports  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  new  trial  on  appeal  from  final  judgment 1390 

exception  not   necessary  to  review  judgment  on  verdict 

subject  to  opinion  of^  court 1330 

case   on    appeal    from    judgment   on    verdict    subject   to 

opinion  ot  court   1330 

judgment  on  determination  of  appeal 138T 

S.  Security;  stay  of  proceedings. 

•pedal  provisions  regulating  security  not  affected 1833 

security  to  perfect  appeal 1330 

two  or  more  undertakings  in  one  instrument 1334 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing 1334 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1385 

notice  of  justification 1385 

justification  of  sureties  1335 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1385 

admitting  prisoner  to  bail  pending  appeal 2082^2064 

stay  pending  motion  for  leave 1310 

security  to  stay  execution  on  judgment  for  money 1327 

order  tor  further  undertaking  to  stay  execution 1827 

stay  of  execution  on  judgment  for  delivery  of  property. .  1328 
on  appeal  from  judgment  or  order  of  affirmance..  1832 

on  judgment  for  chattel 1320 

on  judgment  directing  execution  of  conveyance...  1380 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1831 

on  judgment  of  foreclosure  and  for  ddKciency....  1331 
4i  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 220 

of  second  and  subsequent  appeals 105 

of  appeals  from  unanimous  affirmances  by  appellate 

division 781 

of  appeals  from  decision  of  surrogate 781 

of  actions  bv  or  against  persons  in  representative 

capacitv TOl 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional     TOl 

when  party  has  died  pending  the  action 191 

rendition  of  judgment  absolute : 104 

judgment    on    special    verdict    IIST 

may  grant  leave  to  amend  on  decision  of  demurrar 4T 

remittitur 194 

costs .^.■.  301 

damages  for  delay 3ECL,  S94 
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INDEX. 
Ap9Ca1«  —  Continued. 

IV.    To  APPBLLATS    DIVISION. 

I.  Applications  for  provisional  remedies  and  ordtrs  whkoni 
notic*. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice 1848 

may  grant  order  applied  for  without  notice  and  refused 
below 1348 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  below  1M8 

%  When  appeal  may  he  taken, 

limitation  of  time 1361 

final  judgments 1346 

interlocutory  judgments 1849 

orders 1847 

orders  out  of  court 1848 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims, 

t.  Undertaking;  stay  of  proceedings, 

appellate  division  mav  grant  stay 1348 

seeuriw  not  required  to  perfect 1881 

stay  of  execution  on 18R1 

when  undertaking  operates  as  stay 1862 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 1868 

papers  to  be  filed 1868 

where  heard 1365 

transfer  of  appeal  to  another  department 231,  1355 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1865 

preference  of  appeal  involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional..  791 
in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 791 

from  decision  of  surrogate 791 

quwtlons  reviewed  on  appeal  from  judgments 1846 

from  judgment  on  decision  or  report   90J 

from  final  judgment  after  affirmance  of  interlocu- 
tory judgment  1S50 

from  final  judgment  after  denial  of  new  trial  by 

appellate  division 1850 

6.  Determination    and    judgment, 

on  appeal  from  judgment  on  decision  or  report 993 

entry   of   order   on    determination 1355 

entry  of  judgment  on  order  determining 1355 

judgment-roll    on    determination 1354 

V.  From  court  of  claims. 

from  orders  and  judgments   275 

questions  reviewable 275 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal   276 

settlement  of  case   277 

service  of  case  on  appeal 277 

amendments  to  case 277 

preference  of  appeats 278 

questions  reviewable 275 

l«dgamit ^  2TK 

VI.  From   surrogate's  court.     See   '*  Surrogate's  Court.'/-^  t 
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Appeals  —  Contlniied. 

Vll.    To   SUPREME   COUKT   FROM    INFERIOR   C0UR3S. 

when  appeal  piay  be  taken .  .^ 1840 

orders  affecting  substantial  rights  appealable 1342 

from  New  York  municinal  court 3213 

where  and  how  heard    1344 

limitation  of  time  to  appeal 1341,  1343 

security  not   reouired  to   perfect 1341.  1343 

security  to  stay  execution 1341,  1343 

to  be  heard  by  appellate  division,  except  in  firat  »iid  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 
allowance  of  appeal  to  appellate  division,  /irst  depsj^tm^t... .  1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1S45 

VIII.  From  city  court  of  New  York. 

to  supreme  court  from  judgment 31P* 

from  order  or  interlocutory  judgment 3180 

where  and  how  heard   1344 

time  to  appeal   8190 

clerk's    fees    for    certifsring   napers 3194a 

stipulation  waiving  certification  of  pap«ra  31d4a 

hearing  of  appeal  , 3190 

exercise  of  discretion  may  be  reviewed 3180 

stipulation    for    judgment    absolute    on    affiramnce    of    order 

granting    new    trial    31W 

when  appeal  may  be  taken  to  appellate  division .^191 

practice  and  proceedinsrs  on  apneal  to  appellate  division V**2 

time  to  appeal  to  appellate  division , ri{Q 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs 3251 

IX.  Prom  local  courts  <^  Albany  AKn  Troy. 

to  county  court  from  Albany  city  court. . .  < 3213 

to  county  court  from  Troy  justice's  court 3213 

X.    FbOM    justices'    COUBTt. 

1.  When  appeal  may  bi  tfkt; 

who  may  appeal • 3045 

judgment  reviewable  onlr  by  appeal 3044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays .' 3096 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 3095 

from  order  on  demand  for  possession  of  strays 310S 

from  final  order  on  proceedings  for  sale  of  dtray 3104 

from  judgment  foreclosing  mechanic's  Hen. . . .'. 3409 

%  Taking  the  appeal;  justice's  return, 

to  what  court  appeal  to  be  taken 8045 

when  and  how  taken « • 3046 

service  of  notice  on  justice ••• 8047 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on   respondent 3048 

supplying  defects,  etc.,   in  perfecting  ajUMfil 8049 

demand  of  new  trial  as  of  right 806S 

justice's  return ^ 3053 

return  after  te-m  of  office , , 3054 

compelling  further  return   •••••«..  8066 

S.  Stay  of  execution. 

undertaking  to  stay  execution ,  80^ 

filing  undertaking  when  justice  is  dead ^. M2 
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X.  FsoM  jusTXcxs'  COURTS  —  Continued. 
4,  Hearing  and  determination. 

Bearing • ••••••  8003 

papers  on  appeal ^ ••...  8068 

stipulation   by   respondent    for   reversal 8062 

dismissal  for  failure  to  prosecute  3062 

determination,  when  justice  unable  to  make  return 8066 

determination,  when  error  in  fact  alleged 3067 

setting  off  costs  and  recovery 3069 

costs  below  included  in  disbursements 8060 

judgment  .  , 8068 

jud^ent-roll 3061 

restitution  on  reversal 8068 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 3066 

costs  of  appeal • 8068 

to  whom  costs  awarded • 8066 

•mount  of  costs  • 8067 

8.  New  trials  of  right  on, 

Sc«  "  JUSTXCS  OF  THE  PSACB;  **  ^  VtW  TsiAU** 

Aypearmnce* 

in  person  or  by  attorney. . , * ,  • •  66,  2633 

of  one  attorney  for  more  than  ot\t  defendant 479 

time  for 421 

when  summons  served  on   guardian  ad  litem  of  absent 

infant 478 

liow  made 421 

notice  or  pleading  to  be  subscribed  by  attorney , . . . .  421 

without  demand  tor  copy  of  complaint 422 

y<$hintaryi  is  equivalent  to  service  of  summons • 424 

demand  for  copy  of  complaint 479 

motion^  on  default  Of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 790 

demand  for  notice  of  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding...  8363 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  8898 

in  surrogate's  court,  jurisdiction  ftojuirea  by  appearance 2511 

effect  of  appearance 2533 

may  be  in  person  or  by  attorney 2533 

persons  interested  on  application  for  probate  of  heirship..  2765 

of  persons  not  cited  on  application  for  administration..  2590 

in  jnstlce^s  court,  action  eommenced  by ; 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  ior  infant 2887.  2888 

proof  of  attorney's  authority  2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendtnt  arrested 2899 

A99«llate  DlTiston. 

I.   COMSTITUTIOK   OF  COURT. 

a  court  of  record  . •• • # ^ 

tfteal  of 232 

designation  of  justices  of •••«  290 

must  be  filed 228 

revocation • •, 222 

judge     not     disqualified     when     policyholder     of     insurance 

company   46 

associate  justice  may  preside    t?S 

quorum    820,  230 

Bunbtr  of  justices  n«oe«9ary  to  decision 2SR2,  280 
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Appellate  DtTiaton  —  Contlnved. 

I.  CoMSTXTUTiON  OF  couKT  —  Continucd. 

appointment  of  times  and  placet  of  terms M 

of  terms  to  be  published  298 

of  extraordinary  terms  of 384 

location  of  courts flO 

reports  of,  see  "  Supkems  Court  Rifortbi." 

II.  Officers,  courthouses,  etc. 

appointment  of  clerk   80.  221 

deputy  clerics 221 

librarian    221 

stenofp-aphers  221 

attendants  J;l 

consultation  clerk  in  fourth  department si 

reporter  230.  mm 

eicfk  Oust  attend  term 242 

attendance  of  officers  at  term 242 

payment  of  fees  and  expenses  of  officers 24S 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   242 

telegrsphing  day  calendar  to  county  clerks 243 

III.    tUaXtDXCTION    AND  FOWBIS. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by 292 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice. .  135,  138^    144 

transfer   of  appeals   to  another  department 220,    2S1 

power  to  make  rules 230 

jurisdiction  .   . 220 

submission  of  controversjr  to 1279-128] 

may  vacate  or  modify  without  notice,   orders  made  without 

notice 1S48 

may    grant    order    applied    for   without    notice,   and    refused 

below  '. 1S48 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1S48 

may  grant  stay  pending  appeal 1S48 

may  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer 497 

when  mandamus  granted  by 2009 

See  '*  Mandamus."  ^^ 

when   writ  of  prohibition   granted  by 2098 

See  "  Prohibition." 

when  certiorari  to  review  granted  by 2194 

See  "  Certiorari." 

rV.  Appeals  to.    See  "  Appeals." 

Apportionment. 

rants,  annuities  and  dividends  on  death  of  person  interested...  S7M 
Appraisers. 

reference  on  application  for  appointment 827 

of  vessel  attached  ...  061 

appointment  of,  for  estate  of  decedent 2886 

on  application  to  mortgage  decedent's  realtv  to  pay  debts.  2710 

by  surrogate's  court   not  stayed  by   appeal ^< 

appraisal    of    decedent's    estate 20» 

clerks  of  surrogate's  courts  not  to  act  as JWB 

fees,   in  surrogate's  court f^r\r\ti}^* '  *  **^ 
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ArkitntloB. 

I.  Tks  submission. 

when  submission   cannot  be   made 2886 

what  controversies  may  be  submitted 2366 

execution  and  acknowledgment   of   submission 2366 

may  stipulate  for  entry  of  judgment  on  award 2366 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adjournments 2868 

oath  of  arbitrators   2369 

arbitrator   may  issue  subpoena    854 

requiring  attendance  of  witnesses    2370 

all  the  arbitrators  to  meet  2371 

fees  of  arbitrators   2871 

riffht   to    revoke    2888 

who  mav  exercise  right  to  revoke  2888 

submission  cannot  be  revoked  after  close  of  hearings. .......  2888 

revocation  of  submission  by  death  of  party  before  award ....  2382 

by  appointment  of  committee  for  party 2382 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2385 

effect  of  futile  submission  on  limitation  of  action 411 

II.  Tks  awaso. 

award  by   majority    2871 

may  require  pavment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved  2372 

motion  to  confirm 2373 

notice  of  motion  to  confirm  2378 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

costs  on  vacating 2376 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Entky  of  judgkxnt. 

entry  of  judgment  on  award   2878 

in  what  counter  judgment  to  be  entered 2366 

costs  on  entering  judgment   ' 2378 

judgment-roll  2379 

docketing   judgment   2379 

effect : 2380 

enforcement 2380 

appeal   from  order  or  judgment 2881 

entry  on  death  of  party  after  award   2382 

right  of  action   in   afiirmance,   disaffirmance   or  modification, 
not   affected.    2386 

Arasy. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1398 

Arrest. 

Sec,  also,  "  Paovisioif  al  Rxmsoiu.* 

I.  When  oeobm  may  issux. 

writ  of  ne  exeat  abolished 548 

in  civil  cases  only  when  expressly  authorized 548 

right  to,  dependent  on  nature  of  action 549 

lor    non-payment   of   costs 10 
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Arremt  —  Conttmied. 

I.  Whin  order  may  issue  —  Continued. 

for  non-payment  of  contcact  debt 16 

allegation  of  fraud  in  contracting  debt 549 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 549 

complaint   demanding  performance  of   act 560 

right  dependent  on  extrinsic  facts 550 

when  of  right .'. Ml 

when   discretionary    , 551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc 552 

foreign  judgment  does  not  affect  right 552 

a^inst  person  usurping  office 1949 

prisoner  may  be  committed   for  civil  contempt  on  discharge 

from  custody  £282 

In  habeas  corpus,  of  person  about  to  remove  prisoner...  2054-1"^" 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance , 1110,  1153 

of  delinquent  on  warrant  to  collect  fine •. . . .  22M 

11.  Exemption  and  PRivrLKos  from  arrest. 

not  abridged  by  provisions  relating  to  justices'  courts 29(V4 

women  not  to  b*  arrested,  except,  etc 653 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged 554 

persons  sued  in  reoresentative  capacity  not  to  be  arrested...  555 

privilege    from 564 

of  officers  of  court 5(3 

of  attorneys   .* 565 

of    witness   , 860 

of  officer  conveying  prisoner  through  another  county. . .  119 

of  prisoner  being  convened  through  another  county...  119 
officer  of  unincorporated  association  exempt  in  action  against 

association 1921 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  je  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 862 

order  discharging  privileged  person   does  not  bar  second  ar- 
rest    564 

of  witness  in  violation  of  privilege  is  void 863 

damages  for  arrest  of  witness  in  violation  of  orivilege 863 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

m.  ^^t  otntt. 

who  may  grant  order 556 

when  to  be  made  by  court  only 551 

time  for  rendition  of  final   decision 719 

proof  required  to  procure 557 

when    granted 558 

when  granted  without  complaint 658 

service  of  amended  complaint  to  sustain  ordei' 558 

may  be  granted  on  counterclaim 7)0 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors , 1940 

when  security  given  on  appeal Kl 

not  granted  on  submitted  controversy Uol 

contents  and  form  of  order • • 661 

to  whom  order  directed 561 

bail  to  be  specified 561 

papers  tu  be  filed • . . « 562 

security  upon  ot-der  by  court 660 

security    upon    order    by   judge .^ 559 

undertaking  not  impaired  by  removal  of  action   from  county 

court 346 
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Arrest  —  Continued* 

III.  The  dtttttt— ^Cbtitintted. 

fkonritf  fofi  not  r^tiU-ed  froih  itite,  tiitinicfpaHtY;  Me..;...  lOM 

liability  of  state,  municipality  or  offifcer  for  aimagei. : :;. ...  1990 
arrett  in  prObeedin^  tn^plefflentary  to  eib^eution. ..;...  2487-2439 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrett ;.;...  8261 

W»  Vacating  oi  MdMrriNb  ordu. 

to  whom  application  to  be  made ; . ; ; ; . ; 668 

time  fdf  rendition  bt  flhal  dedslori.... :....;:;...;..;. :;...  719 

when  order  granted  before  senrice  of  eotilpliini. . : ; . : 668 

time  for  making  application  to  vacatfe. ; :....:...;..;...  667 

time  for  making  application  to  IncfeaHC  itetlHtt. ;;....;....  667 

V.  Eztctmiftf  tRt  oanti. 

how  otdkt  executed ,..,., 663 

brdfcr  df,  frcrtn  N.  Y.  city  court  to  be  ^itccuted  by  jlherif....  339 
fettachment    issued   b^    iurrogdte    may    be    ^tecuted    iii    any 

" 2615 

661 

6 

ed  to  defendant. . . ., 662 

ir  waiting  for  prisoner 114 

rouffh  another  (;ounty I . . .  118 

lenff's  Aufcccsior 187 

in ;....  690 

pUfntifr'.'.'.'.V.'.'.'.'.'.V.*.'.'.'.*.'.'  179,  180 
executing  order. . . ; 3307 

VI.   CiTSTODY    AND    DBTBNTXON    OP    fltSONBL       SeC)    alsO»    "  iMPtlidN* 
MINT.** 

custody  of  prisoner .....;..•; ;..;...:. 110 

term  of  impHtonment  limited. ;. ;;..;.;.; Ill 

aupport  of   prisoners.. ; 112 

sheriff  not  to  charge  for  food;  eic. . ; ; . ; . ; 113 

charges  for  lodging,  etc,  .of  prisoner. ; . ; 116 

prisoner  may  send  for  necessaries ; ;..;;....  116 

charges  for  rent,  etc..  prohibited ; ; 117 

rewards  other  than  fees  allowed  by  law  t)rohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested. .....; 666 

how  sheriff  confined 176 

place  of  shcrifTs  confinement  deemed  a  jail 176 

attachment   in   contemiit   not   to    issue  againit   person   under 

arrest . .  2278 

habeas  corpua  to  answer  for  civil  contempt .^ 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt     2182 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

iteHiPi  lUhillty  for  escape ;...  168,  169 

Xil:   ADMISSION    TO    JAIL    LIBKaTlES.      Scfe    "JAIL    Ll^CRtlES  " 

Vill.  DisciiAitGE  Moll   arrest.     See,  also,  "  t.*lsoLvkNT   btilTORs." 

for  delay  in  prosecuting  action 572 

for  delay  in  entering  judgment   572 

for  delat  in  isstiing  execution 572 

release  6fi  disthat-gt  of  insolvent  debtot- 2185 

how  validity  of  discharge  of  insolvrnt  debtor  tested 2185 

ttlidity  of  discharge  of  insolvent  debtor  may  b^  attacked  on 

motion  totacate 2187 

Xl«3  ^  T 
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Arrest  —  Contin«e«« 

IX.  Pkocsbdzngs  after  jvdgmxnt.    See,  also,  "  Ezbcutiov." 

plaintiff  must  prove  allegation  of  frandtilent  mtsapplicatioa. .    619 

arrest  after  final  judgment 851 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 573 

opportunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 578 

examination  of    sureties 676 

^               justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court 8161 

service  of  papers  on  plaintiff's  attorney 677 

when  bail  deemed  accepted 677 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 678 

■ubstitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 6T9 

cstamination  in  justification 9S0 

allowance    of 681 

deposit  in  lieu  of  bail 682 

fMivment  of  deposit  into  court 6BS 

substitution  of  bail  for  deposit 864 

application  of  deposit 588 

direction  for  payment  of  deposit  to  third  person 588 

when  sheriff  liable  as  bail 687 

{proceedings  on  judgment  against  sheriff 588 

lability  of  bail  to  sheriff 680 

XI.  Cbasgxng  and  dischasgino  bail. 

exoneration  by  surrender  of  defendant 501*  502 

how  surrender  to  be  made 602 

bail  may  arrest  defendant  to  effect  surrender 506 

exoneration  by  defendant's  voluntary  surrender 501 

custody  of  person  surrendered  in  exoneration. . . « 110 

liabilities  of  sheriff  as  bail 508 

rights  of  sheriff  liable  as 805 

bail  to  be  proceeded  against  by  action  only. 806 

action  against  bail  only  after  return  of  execution 507 

duty  of  sheriff  on  execution  to  charge  bail M8 

defences  in  action  against  bail 800 

relief  of  bail  when  defendant  arrested  for  crime 800 

exoneration  by  death  of  defendant 801 

exoneration  b3r  discharge  of  defendant  from  obligattoo 801 

extension  of  time  to  surrender  defendant 801 

payment  of  costs  as  condition  of  exoneration. •• ••••••  801 

XII.  In  N«w  YoiK  CITY  cotraT. 

1.  Gfmral  provisions. 

time  of  defendant  to  answer W80 

power  to  relieve  from   imprisonment gw 

notice  of  non-acceptance  of  bail m8B 

aotice  of  justification  of  bail ...•••  8188 

2.  In  marine  causes, 

order  of  arrest 8177 

contents    of    order 3178 

execution    of   order 3170 

service  of  summons  and   order 3170 

bail   or   deposit  before    return 3180.  3181 

after    return    8182 
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Aww^mt  —  Coiitln«ed» 

XII.  In  Nsw  York  city  coumr  —  Continiied. 
2.  Jn  moring  causgs  —  Continued. 

custody  of  defendant. 81S8 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8186 

Xni.  In  jvsticbs'  courts.    See,  also,  "  Justics  op  trs  Pkacs." 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2894 

in  what  actions  order  granted 2896 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing f unda  2908 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on. 2896 

contenta  of  order  2897 

execution  of  order 2898 

constable's  return 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody v 2900 

motion  to  discharge  from  arrest 2901 

I ..  effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  In    Nbw    York    municipal    courts.       See,  also,  "  Nsw  York 
Municipal  Courts." 

order 8210,  3211 

proceedings  on  order 8218 

XV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   3210,  32il 

Auault  And  Battery. 

included  in  term  '*  personal  injury  "   3843 

limitation   of  actions    384 

jurisdiction  of   N.    Y.   city  court  over  actions  for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court 9177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany   city  court   2863.  3223 

of  Troy  justice's  court    2863,  3223 

costs  when  recovery  is  less  than  $50 .^ 8228 

Aaseasment  of  Damages. 

1.  In  actions. 

by  jury  in  action  to  recover  money  1183 

on  judgment  by  default    1215 

in  replevin   after  trial    1726 

on   judffment   by  default    1729 

deposition  without  state  for  use  on   » 888 

in  action  for  negligently  causing  death  1904 

II.  Writ  op. 

for  general  provisions,  see  "  Writs." 

R  sUte  writ    1991 

substituted  for  writ  of  ad  quod  damnum   1991«  210S 

44  1166  ,  n  i 
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Assessmeiit  of  Daniaves  —  Coiitln«e4L 

II.  WiiT  or  —  Continued: 

may  issue  on  behalf  of  tTHited  SittM.::....; Siu 

application  for  .writ , 2104 

attorney-general  or  district  attorney  fo  mtke  a|»pUetHon 2105 
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contents MttJ 
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view  by  jury ;;;..; ; ; 2111 
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investment    of ; ;.;....  2117 

determination  of  claims  to  money  paid  into  eonrt 2118 
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order  of  preference  as  against  execution 1407,  1466 
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X.  Ik  justices'  courts. 
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refusal  of  admission  for  fraudulent  acts M 

examination   and   admission 1 66 
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I).    SusrSNSION    AND    REMOVAL. 

suspension  for  misconduct ••«•«•«•*••  67 

disqualified  on  conviction  of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution..  80 
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service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 
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vacating  order  of  debarment 67 
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clerk  of  judge  before  judge 50 

cleric,  etc.,  in  his  own  court 61 

sheriff,  coroner,  etc.,  not  to  practice 62 
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assuming  to  act  as,  without  authority 14 
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communications  to.  are  privileged   ^^ 
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gainst  corpofation 1808 

bl  eefporatietl  Ibr  iniitond«el. .  1782 
rt  corp«rMkrli.. a... •..«.{.  1785,  1786 

..nwf.ms 

by  people  to  recover  public  f tffMi**  i  i  i .  i .  ^ ....  4 .  * .  4  •«•••.... .  1976 

£Tac«te  letters,  patent  .<..:;.;  i  x .  .-.4;..  1 .;  ^ ..  ^  ..<. .  19671960 
name  of  oeople  against  usurper  of  office  or  franchise.  1948*19l$6 
See  "  QUO  WxaaANTO." 
to  recover  penalty  or  forfeiture. ..-  i .;  .w  ...;.«....;•;.. .  1962-1964 

limitation  of  action  for  penalty  or  forfeiture "^"^ 

on  undertaking  in  contempt   proceedings 

•n^fist.  fheriff  fof   t«Mh«   hMMMMt    IMiaMtiiliit   M    «•»• 

tempt  i^ffie^dingt  t  i:ti:.it.*»»ti.ii.*tn*,j t 2291 

fiecim^ht  for  reil  property  escheated  or  ff^fefted^..;ia.  1977-1982 

•pplicationfor  state  writ  . . . . .  :;»*...«  *,i.ii,4  ,.j.i 1993 

iio^c#  ol  tttttioit'for  lenipcriAry  fCMlvcf  oii  ^tnauUtif  dlMtrtu* 
tion  ot  corporatidil H4i49iii*4t9»»»i4i»i4»iit4i*4*»  M2S 

Stt"AiMflff8if.^ 

Ball. 

1.  GtNnia  raonttONti 

fletiti6tfi.  MAiiMfme  ii  i  6t^  2(5D!l#< .^ .U 

custody  of  person  surrendered  in  exoneration  6f  BmI  .  w  « < . . «     HO 
surrender  on  ronoval  of  letlon  f ^onl  eoiitity  to  wHptitM  Mflrt.     846 

oh  DeariilA  otL.Babeis  eofptta  v * ** i ' i..,,*** 2036 

fixing    and    allowing    6n    e^lortfH    td    ihqtlife    itito    dettn- 

lion .;...;. .i.;i * 2046-2048 

peoaing  .appeal  oii  habeai^  tinvrn  or  eeftlorirl «  2060-2064 

notice  of  jnitifieatloii  iri  Nj  Yi  eitt  eailrtji...4a*i.««44*i<f*  8161 

It.  di^  o^tt  b#  MM.    &tt  «' A<aa»r> 

preference  ol  adt^ehi  if  or  ftftahiflt  tfultce. « < « •  •  i .  •  4 « • « ^  • .  1  •  •     791 

Qptipe  of  title  of  trustee  to*  of  judgment •.••«4..*.«..  1263 

discharge  iiv  «s.groui\d  fot  tkeititlff  arreaf 568 

discharge  of  jtidgment  against  Bfcnk^npt i.«..i....*....  1268 

|jen  on  real  estate,  not  affected.  .«....< « 1268 

notice  of  tpinieatiOQ «.*....; 1268 

summary  proceedini^  to  dlsposseaa  banlempt  tenant 2231 

stay  of  warrant  on  nndertaletn^  for  rent; *..•<••  2264 

irustee  to  giv^  security  for  costs <..*• « •••  8268 

tankrupt  to  giVe  seenrity  lot*  cMtl.i •••••.••.•^•••••«4..  8269 

See,  also,  "  Savings  Banks.** 

petition  by,  for  change  of  name • 2411 

superintendent  of  banks  to  approve  change «••« Mil 

contents  of  petition  for  change i « * « • . .  2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  tdHintary  dissolution 2420 

action  on  notes  and  bills  ased  aa  noney,  not  limited 188 
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limitation  of  actions  for  penalties  against  «Iirecton  aa 

holders Ml 

preference  of  actions  a^nst  banks  of  issue 791 

•rdcr  of  arrest   in   action    against  agent   for   misappropriatxar 

funds rr. . : . .  .TTT   M 

^  in  Justice's  court 2886 

deposit  of  money  collected  on  attachment C9 

of  decedent's  funds  or  property 2tH>e 

designation   of  depositories  of  court  funds 7-KI 

accounts  of  depositories 732 

certificates  to  deposits  of   court  funds 733 

Baatardjr. 

See,    also,   *'  Legitiii acy." 
sittings  of  court  may  be  private ^.  •        5 

Batterr. 

See  "  Assault  and  BArmy/' 

Ba.'frdr  Houses. 

summary  proceedings  to  dispossess  tenant gtl 

notice  by  neighbor  to  owner  to  commence  proceedings 2287 

petition  by  neighbor 2237 

service  of  precept  on  landlord t 2M2 

final  order  a^inst  occupant  in  proceeding  hj  neighbor 2249 

warrant  to  dispossess  defendant  2250 

Blffamr. 

ground  for  annulling  marriage 174S 

Bill  of  Partlcnlara. 

court  may  order  fSi 

penalty  for  default   Ml 

m  action  in  justice's  court 2942 

Bills  and  Hoteo. 

not  to  be  acknowledged  or  proved '. 987 

when  notary's  certificate  of  protest  and  notice,  evidence 8ZS 

service  of  affidavit  denying  notice  of  protest. 92) 

when  notary's  protest  evidence  of  demand 934 

when  memorandum  by  notary  evidence  of  notice 924 

proof  of  presentment  and  protest  of  foreign  bills 985 

may  be  attached   M8 

holder  to  certify  defendant's  interest  when  attachment  levied...    660 

sale  on  execution,  when  attached 706 

deemed  assets  in  hands  of  executors,  etc 2712 

action  on,  of  moneyed  corporation  not  limited 693 

how  pleaded MJ 

counterclaim  in  action  by  transferee 608 

joinder  of  parties  severally  liable 464 

action  by  transferee  of 1900 

by  drawer  or  indorser  for  costs  and  expenses. 1916 

order  for  trial  in  action  against  corporation 1778 

extension  of  time  in  action  against  corporation 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment  on  lost  instrument 1917 

no  indemnity  by  sUte,  etc.,  on  lost  instrameat* 1816 

Bills  of  Bxchanye. 

See  •*  Bills  and  Notes." 

Board  of  Claims. 

Sec  "  Court  of  Claims." 
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Included  in  "  body  or  officer  "  on  review  by  certiorari 2146 

is  '*  person  **  under  condemnation  law 3858 

service  of  mandamus  on 2070,  2071 

of  certiorari  on    2130 

action  by  people  against,  for  public  funds 1969-1076 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against   1925 

may  administer  oaths 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2000 

ao  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2870 

Body  SxecHtion. 

See  "  ExacuTioN,"  XIII, 
Bonds. 

See,  also,  **  Umdertakings." 

I.    As   PROPERTY   AND   CHOSES   IK   ACTION. 

attorney    not   to    purchase 73,    75,      76 

justice  or  constable   net   to  purchase 3137,  3138 

action  on  penal  bond 1915 

legal  effect  of  condition  of  penal  bond 1915 

jurisdiction    of    justice 2862 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

may    be    attached 648 

holder   to  certify   defendant's   interest  on   attachment 650 

sale    on    execution    when    attached 708 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2672 

II.  Form  and  sufficiency  zn  actions  and  special  proceedings. 

form     812 

further     protection     for 813a 

to    be    acxnowledged 810 

party   need   not  join   with   sureties 811 

one   surety   sufficient,    unless,   etc 811 

putting  in   fictitious   surety   punishable   as  contempt 14 

fidelity  or   surety   company  equivalent  to   two   sureties 811 

execution   of,    by   fidelity   or   surety   company 811 

justification  by  fidelity   or   surety  company 811 

affidavit    of    sureties    or    party 812 

approval  by  court  or  judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of   appointment    of    principal    for    failure    to    file 

new    bond    8l2 

examination  of   sureties 813a 

when  several  sureties  may  justify  in  smaller  sum 813 

agxeement  for  deposit  in  trust  company,  etc 813 

to  be   filed 816 

not   affected   by   change    of   parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  720 

amending  defects  in 730 

not  impaired  by  removal   of  action  from  county  court 346 

by  claimant  on  attachment  in   justice's  court 2912 

of  committee  of    lunatic,  on  petition  to  sell  realty 2351 

of   guardian   of   infant,    on   petition   to    sell   realty 2<'ia2 

IIL  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgement  of  affirmance  in 

action  on  individual   bond  on   appeal ^^ . . . .    jgl 

'*      by  party  on  bond  to  peopU  or  public  officer <j.bvA«jOOQ  1^4 
.1176  ^ 


Bonds  —  Continued. 

III.  Actions  ou  womob  i|f  ajctiohs  a^d  ifwiUL  fiM:pfDiif «».-»•  CPDlfniied. 

le^ve  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.   Y.  city  court  of  actions  oo  bonds  in  tlut 

court f M6 

action  on  bond  of  claimant  on  attafliment  in  jpatif  e's  court.  2913 

2tfl4 
action  on  bond  on  pietitiop  |«  i^ll  fsi)^.,. ,,,.,.,,....,»  2353 

ly.  Of  officials. 

receivers,  trustees,  etc.,  deemed  officers ,.. 1890 

assignee   of   insolvent  debtor  deemed  officer 189b 

on   assumption   of   public    office. 1951 

clerk    of    court    of    appeals '. 190 

of  depositaries  of  public   funds , 746 

guardian  ad  liigm  pi  infant * .  474-476 

in    partitioh    ,......,»...,.,  1536 

for   legacy  or   distributive  share 1820 

guardian  of   infant  after   partition litt 

committee   of   incompetent ,,..,,,. 2331 

on    application   to    sell    real    property    ot    infant    or    incomper 

tent ,.,......., 2351-2353 

of  receiver ^ .,.....,.,.,,.  ^ .  r  •  t  .">•..•.  f  •    715 

Increasing  jbond  of   receiver ...  i ..,.  1 ..........  ^ ......... ... .    715 

V.  Actions  on  official,  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  d«eqv^  pfil^yf..  1890 

assignee  of  insolvent  debtor  deemed  offipff . .  t . . . . , r . . .  1890 

in  what  court  pi  be  brought .......,,.,,.... , . . .  1890 

when    demand    necessary .....,,.,,,  r  r  r  ?  r  »•••'•  < ^^^ 

application    for    leave,    ejf   paf^tf  ,•••>  r  •••.•.>•.>•  t  »•  *  •  f 1883 

order   vacating   leave   on    nQ^iPfe , , . .  18W 

of  sberiffi    Application    fpr   leave   ^o   sms  OX) 1880 

order  granting  leave   ..,..,... ,..,,,.,..,. IM 

where   to    be   brought 1881 

fctions  for  Ptbef  defaults  npt  affected  by  peodeffcy..  }|82 
fnuorsement  on  execution   directing  manner  of  cplipc- 

tion ." 1888 

sureties  may  plead  previous  payments,  etc.,  ^s  defence.  1884 

ratable    distribution    ^mong   plaimai|ts. 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  }eave  to  sue  on.  for  failure  to  pay  money..  1887 

leave  tp  sue  on  official  bonds  ot   other  oflficers ..  ^ 1888 

provisions  relating  to  sherln  apply  io  othef  officers 1889 

VI.  In   surrogate's  court.      See   Sy|tapG^T2'[s  Cou|T. 

Books. 

discovery   and    inspectioi 

production  compelled  onl  ffffiv..    867 

of  foreiijf}  corporation  a  •  r 929 

admissibility  of  copy  of  .......    990 

verification  of  copy  of  (  931 

general  provisions  for  di  pojirt.  2770 

proceedings  to  compel  a  2471i 

proceedings  to  obtain,  af  o  office.  1962 

demand  for.  after  iudgn  .......  1961 


demana  tor.  9lter  luagn                                                          .......  ivoi 

seizure   of  books   of   ace                                                             • 644 

restoration  on  vacating                                                               .......  710 

9oiin0iirl^ll. 

may  be  subject  of  arbitration •••»*.  2365 


Breaclt  of  Pence. 

Wb?n   9   cripjinal  contempt t  ^^tt  r** 't^*?  •  r  i r jt  f  f  f 
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Pf^aeh  of  Promise  to  Marry. 

pleadin|[  matter  in  mitigation  of  damages 608 

propf    m    mitigsition    of   damages 636 

order  of  arrest  in  action  for. * 549 

claim   for  damages   not  assignable 1910 

attachment  not  to  issue   686 

«xcepted    from    justice's   jurisdiction. 2862 

of  Albanjr  city  court 8223 

of  Troy  justice's  court * figgQ 

Qf  officer,  by  juror  in  Nenr  VorJc  county 1122 

acceptance  of  bribe  from  juror  m  New  York  county '.,  1123 

concealment  of  offer  to  take  bribe   from  juror  in   New   York 

coqoty , , .  1124 

|9  Mncp  omission  pf  juror'^  fiame  in  lyings  county 1168 

penalty  wl»ere  jqror  accepts  bribe 1194 

Bvtdflres. 

damages  for  cutting  timber  for 1668 

ITrplcers. 

qi4^r  of  arrest  in  ^tion  fpr  funds  or  property  misapplied 649 

)n  jusMce'V  co^rt .•••••• •  • 2896 

BsooiaFHy  jii9tM0s>  Cpnr^p  %n» 

appointment  of  interpreters 3)^21-3124 

designation  of  attendants 3125 

when  court  to   be   opened r  •  8133 

removal  of  action   to  county  court 2984 

appeals  from  judgments  of 8068 

provistont  relating  tQ  justices'  court^  applicable , 3183 

jail  liberties  for   146 

pplTalo,  llnmlpln^l  ponrt  of, 

is  not  a  court  of  record 

removal  of  action  on  answer  of  title 

summary   proceedings   to   dispossess 2234 

discharge    from   imprisonment  ou  execution 8033 

Bnryins   Grounds. 

exempt     from    execution • 1395 

designation  of,  as  exempt..... 1396 

Bf-lia^s. 

of   municipal    corporations,    proof   of 941 

p. 
Calendar. 

may  be  ordered  printed 19 

expense  of   printmg  a   county  charge 20 

preparation   and   distribution 977 

notes  of  issue  to  be  entered  on 977 

order   of   issues   on '. 978 

prder  of  disposition  of  issues 978>  979 

trial  terms  for  actions  on  contract,  etc 232 

classification    of    issues 977 

preference  on.  see  "  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on   amendment  of  pleading 723 

payment  of   sheriff's   calendar    fees.,.,, , 8307 
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INDEX. 

Canals. 

filing  of  claims  and  notices 270 

compromise  of  claim  against  state 270 

officers  exempt  from  jury  service 1029,  1030 

Canada. 

wills  of  personal  property  executed  in MU 

carriers. 

actions   against    IMS 

undertaking  when  attachment  levied  on  goods  aboard  vessel...    9B2 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  i^p.    653 

Caae. 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   1330 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    807 

exceptions  may  be  stated  separately 907 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    807 

contents    of    907 

rulings  and  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 998 

on  motion  for  new  trial  for  irregrularity  or  surprise 098 

on  appeal  on  exceptions  to  decision  or  report 908 

appeal   from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 009 

on  submission  of  controversy   1279,  128fl 

making  and  settling  on  appeal  in  condemnation  proceedings 3JW7 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  1W8 

final  judgment  not  stayed  by  preparation  or  settlement  of lOWi 

order  refusing  resettlement  is  aonealable  1347 

necessary  to  review  facts  on  appeal  from  surrogate's  eoort..*.  27S7 

settlement  of  case  on  trial  before  surrogate • ••••  25fi 

costs  tor  innkinq  and  servmjr .^1 

costs  for  making  and  serving  amendments   3251 

stenofirraphcr  not  to  be  interested  in  preparing  or  printing 82 

Canse  of  Action. 

See  "Actions." 
joinder,  see  *'  Pleadings." 
transfer  of.  see  "Assignment." 
statement  of,  in  pleadings,  see  "  Pleadings." 

Caynara  C^vnty, 

allowance  to  grand  and  trial  jurors 3314 

Cemeteries. 

burying   ground  exempt  from  execution •  .   1395 

designation  of  exempt  burying  ground 1306 

waiver  or  release  of  exemption 1404 

Census. 

certificate  of  director  of  census  admissible  in  evidence 944 

Certlflcates. 

admissibility  as  evidence,  see  "  Evidence,"   VIII. 
to   foreign   records,   etc.,   see   "  Evidence,"    X, 

Certiorari. 

I.    To   INQt'IRE    INTO    DETENTION. 

a    state    writ 1*^1 

for   general   provisions,   see   "-Writs." 

1.  Application  for  writ.  ^  ^^^ 

copy  of  mandate  for  detention  to  be  given , 2085 

penalty  for  refusing  copy  of  mandate  for  detention....  208R 

prisoners    entitled    to    writ • 201S 
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I.   To   IKQUISB    INTO   DETBNTION Coiltllllied. 

L  Application  for  wrt^  —  Continued. 

not  entitled  when  detained  on  finftl  judgment,  order,  etc  2016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made ' 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2010 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

S.  The  writ  and  its  issuance. 

when  writ  must  issue 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 2016 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 202.S 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name..... 2024 

for  misnomer  of  person  to  whom  directed 2024 

8.  Service  and  return, 

service  of  w«-it 2003 

service  when  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2005 

person  scryed  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2005 

requisites  of  return   • 2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. . .  2042 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 20.S0 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  brin^  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing   2056.  2057 

Si  Remand,  discharge  and  allowance  of  hail, 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  mto  legality  of  mandate,  etc. .  2034 
when  prisoner  under  civil  process  to  be  discharged ......  2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  2038 

discharge  on  bail    when   irregularly   committed   on  crim- 
inal charge 2035 

ibcing  and  allowing  bail 2045 

bv  wnom  bail  to  be  taken •  • . . .  2046 

tttcharge  of  prisoner  bailed 2047 
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I.  To  XNguiiB  INTO  DttBNTioie -^  Cofithracd. 

Cb  Remand,  discharge  and  €lMifanc$  ef  Mi7  —  CofttifttMii 

writ  of  discharge  abolished «MI 

service  of  order  to  discharge 2048 

enforcing  order  for  discharge « « 204ft 

penalty  for  disobeying  order  for  discharge. .  * « « 20tt 

when  prisoner  discharjced  may  be  re-iibpriaoned  for  same 

cause  .  . 20GO 

penalty  lor  illegally  re-committing  discharged  prisoner. . .  2(K1 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 
bail   aOO 

^  AppidU, 

what  orders  are  AppeaUbte j.. 2068 

wheii  people  ma^  appeal 2069 

discharge  on  bail  pending  appeal  by  people 2068 

admitting  to  bail  pending  prisoner's  a^«i] 2000 

recognisance    pending    appeal    by   prisoner    io    appellate 

division 2061 

by  prisoner  to  court  of  appeals 20G2 

,  valid  for  adjotirn^  terms 2064 

custody  of  prisoner  pendiitg  appesri  and  before  admission 
to    bail 2063 

\L  To  KBVIEW   DETERMINATION    OF   iNPSEIoa   TEIBUNAL. 

a  state  writ 1901 

may  be  styled  writ  of  review 1901 

for  general  provisions,  see  "  Writs." 

•pecial  statutory  provisions  excepted. . .  * 2147 

applies  to  civil  cases  only  and  criminal  contempts. .•• 2148 

amendment  of  proceedings  when  mandamus  proper  •• 2148a 

2.  When  istuid. 

when  writ  may  issut 2120 

"  determination  "    defined 2146 

"body  or  officer"  defined 2146 

may  issue  to  officer  after  ejcpiration  of  term -. ....  2136 

tiot  to  issu''  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  cte 212S 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  montns  of  dttermittation . . .  2126 

extension  of  time  for  disability  of  relator 2126 

Stay  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proeeaAiAgs ..•.«...  2131 

ft  AppHcation  for  writ, 

how  application  for  writ  made. 3127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice 2128 

ft  T*he  Hffit;  service  of  writ. 

when   and  where  returnable ••••••••• £82 

to  whom  writ  directed •••••• • 2129 

mode  of  service  of  writ • ••••••••••• 2180 

fees  to  be  paid  or  tendered • 2001 
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tU  To  BXVXBW  DBTSKIIIMATIOM   OF   HTFESIW  TUMTir JIL -« 4 

4.  Thi  rtl^fU. 

persoiL  served  to  iqaice  return. .««••••». »••••»••••••«••.  2006 

extension  of  time  to  make  return. «••••••««••« «..»•••»•  21S8 

bow.returo  riiade.  ..,..*  i kk4«««.« k.  21S4 

fu|ther  return  ibajr  be  directed.. »..*«.. .».«»(...•••••».  218S 
affidavits  to . supplement  return.... »»i. •••><••. •»»»•...  2139 

tees  for  making  reftun!...;...  .f .#..^....1 2185 

proeeediilgs  ilhen  defendant  dead«  absent  or  iiicompetent.  2139 

^aity.  for  omission  to  makd  retnrn;  ;....* » « 213S 

officer  failing  to  make  may  be  punished  after  expiration 
of  term »..i...44..i.i«»«.w.i..«4«4..«.i«.«*i,  2136 

governed  by  rules  applicable  to  actions. «.••.« •••.•••...  2133 

bringing  in  third  peraods. i • . * ...i 2137 

neanng  upon   return 2138 

notice  of  hearing : t .  fl38 

when  defendant  dead,  abserit  or  Inbompistent 2139 

what  questions  may  be  reviewed.*.! «...» S140 

final    order i  •  •  •  i •  •  •  • *"^ 

•warding  and  enforeing  reMttuHoH ..;....;:..... 2142 

entry  and  enrollment  of  final  order • • 2144 

efr^^t  r>f  ^^-ollment  of  filial  8fW^ 2l« 

coats  discretionary   ; . . ; .  i 2113 

award  of  costs  by  final  order 9t|3 

additional  allowance  on  review  of  Ms^sHieiH  fbf  ttUtMtloh.  ISQB 

Mniiiiiii-tf. 

See  **  JUROKS  AMD  Ju«Y.* 

champertoui  actions  by  attorneysi  i  M  u  U .  •  •  i  •  •  i  i 4i  •  1 1  ( •  •  t  •  •  •  78*76 
grantee  of  lands  bdd  adversely  may  sue  111  n«tta«  df  ^tttOf. . . .  1601 
costs  in  dectment  by  grantM  luilig  ly  gttmtdr«..i4i44i«.u...  IDOl 

biftattei  librtKagre. 

action  to  foreclose,  see  "  FoiicLOSUfcft'' 

biiaMMg. 

action  to  rifcovcr,  see  '*  ftaPLKviNj}^' 

^o  foreclose  Hen  ohj  $ee."  FoRBCU)suaa." 

to  recover  cnatiel  diMrained,  triable  tvhere  Cause  afose...     983 

Children. 

Sec  "  Bastardy;  "  "  DicinkHTs'   BsTAtts;  "  "  DisraxiuTloif ;  " 
**  DivoacE}  "  "  litetttSAcf." 

ciiiifclida. 

not  subject  to  action  io  annul  eorpOi-ation  . :  s .  i  <  •  i . . . . .- 1804 

to  judicial  supervision   1804 

to  action  to  dissolve  corporation 1804 

excepted  from  provisions  for  veltlfitart  dtssoltition  of  corpora- 
tions   ; ; i 2431 

l^itailon. 

See  "  SuRROttilTi's  Couftv."  * 

See,  also,  *'  Municipal  Corporations." 

iilcepted  from  judicial  supervision • « 1804 

not  subjeet  to  action  kb  diisoWe  corporation 1804 

to  action  to  tnntll  corporation 1804 
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IMBEX. 

Cltf  «i  —  ContlBved- 

service   of   stmunons  on •••••.•     431 

jurors  not  disqualified  because  residents  or  taxpajrers ••..    1179 

order  of  arrest  in  action   for  funds,  etc,  of 649 

attachment  in  action  to   recover   fonds  of 637 

proof    of    ordinances,    by-laws,    etc SMI 

action  for  cutting  trees,  etc,  on  lands  of 1667,    1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law    3393 

taxpayers*  actions  to  prevent  illegal  acts,  ete 191!JS 

overseer  of  poor  may  sue  on  cause  arising  before  fats  term. .  1926.  1 928 
action   against  overseer  of  poor   on   cause   arising   before    his 

term    1927    192^ 

action  by  state  to  recover  public  funds 1  H«>il 

excented   from   jurisdiction   of  justice's   court 2^f;3 

venire  in  justice's  court  in  action  between  two  cities 2141*2 

deposit   of  justice's   books   with   city   clerk 3144-31 -A7 

costs  when  action  brought  by  state  for  benefit  of  city 9243 

execution  against  wages  of  employees,  etc 1391 

Cltr  Court  of  Albanx- 

See  "Alsawy  Citt  Cou«t.** 
City  Covrt  of  BroolclTm. 

custody  of  seals,  records,  cte. •••••••••••••«••••••«•«••,••••,       93 

City  Covrt  of  I^ongr  Island  Citir* 

a  court  of   record •••••••••••• • 3 

CttT  Covrt  of  New  York. 

general  provisions  applicable ,, SIBOl  3347 

provisions  not  applicable ..•• 316D 

I.   CoifSTlTUTIOlf    OF   COUST. 

a  court  of  record , 3 

always  open   for   business SM 

justices,  duties^,   etc 320 

suspension  of  jurtices  from  oflice 321 

designation  of  chief  justice,  duties , .  323 

designation  of  terms 334 

assignment  of  justices  to  terms 334 

where  terms  held 325 

publication  of  appointment  of  terms 385 

rules    of   practice 323 

justices  may  taxe  oaths,  acknowledgments,  etc 326 

ordars  to  be  made  by  justices  only. , • 32; 

II.  Oppiceis,  attendants,  etc 

clerk,   deputy   clerk,   and   assistants ••.. S2M 

oaths  of  clerk,  deputy  clerks  and  assistants S33 

clerk  to  keep  judgment  docket 1243 

fees    of    clerk 8164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special    deputy   clerks 330 

appointment   of   stenographers S33 

appointment  and  duties  of  interpreter 333 

i^lse  interpretation  is   perjury 334 

appointment  and  duties  of  attendants 835 

clerks,  etc,  not  to  receive  fees  tbr  official  services 336 

suspension    of    officers 337 

ni.    JintlSDICTION. 

jurisdiction 313,     316 

limited  to  demands  not  exceeding  $2.000 316 

actions  on  bonds  and  undertakings  given  in 316 
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CitT  Co«rt  of  New  York  —  Coatla«ed. 

IIL  JuftiSDicTiON  —  Continued. 

leave  to  sue  on  bonds  ^ven  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 816 

no    admiralty    or    maritime    jurisdiction 817 

actions  fcr  services  and  torts  on  vessels 317 

cannot    naturalise 318 

removal  of   action  to  supreme   court 810,  310a 

who    are    deemed    residents 8100 

confession    of    judgment 1275 

submission  of  controversy  to  general  term 1281 

supplementary    proceedings    2434 

summary  proceedings  to  recover  possession  of  real  property..  2234 

power  to   relieve    from   imprisonment 3163 

seizure   of   chattel   subject   to   lien 1738 

removal  of  actions  from  municipal  court 3216 

IV.  Execution  of  mandates. 

to  be  executed  within  city,  except,  etc 338 

execution  may  issue  to  sheriff  ox  any  county 338 

subpoena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to  perform  act  may  be  served  within   state 338 

orders  in  contempt  may  be  executed   within  state 338 

executions   to  be   executed   by   sheriff 339 

provisional  remedies  to  be  executed  by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal ....     339 
V.  Summons;  pleadxiics. 

summons 3165 

short    summons     ., 3165 

long    summons    against    non-resident 3165 

order  for  service  of  summons  without  city  or  publication ....  3170 

time  of  service   of   pleadings 3166 

time   of   defendant  under   arrest   to   answer 3166 

counterclaims 3174 

VI.  Trials,  etc. 

compulsory    Xefe)rences    in ^ 1018,  8160 

time   for   service    of   notices 3161 

application     for    preference 3162 

filing   note    of    issue 3162 

non-resident  plaintiff  to  ^ive  security  for  costs S268,  3269 

commission    to    take    testimony 3171 

reference  of  educations  arising  on   motion 3172 

filing  of   deciaion  on  trial  by   court 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict. 3176 

proof  of  paper  by  stipulation,  which  is  required  to  be  cer* 
tified     3164a 

VII.  Judgment. 

application    to    vacate 319b 

VIII.  Appeals. 

from  final  or  interlocutory  judgment 3188 

from  order  or  interlocutory  judgment 3189 

by  whom   appeal   heard 1344 

tmae    to    appeal 3100 

hearing     3100 

supreme  court  may  review  exercise   of   discretion 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting    new    trial 3191 

when  appeal  may  be  tjUcen   to  appellate   division 3191 

practice  and  proceedings  on  api)cal   to  appellate   division....  3192 

time   to   appeal   to   appellate   division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination   of   appellate  court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

costs     f^'/\'/\*  •  •  8251 

clerk's   fees   for   certifying  papers ^gjt^^a  b^ w.U.C.>^  •  81d4a 

itipslttioa  waidag  certification  of  papcra.ttx ••.  SlMft 


INDEX. 
City   Court   of   New   York  —  Com tlim^^ 

^X.   ffOVISIONAJ.  HE^lEDlfS:   E^ECflTIRV,  |Tp, 

■payment   qf   pio?iey   iato   p•^rt••••« »i .MM 

propf    jiecws^ry    \q    Q^tain    «ttacliwei»t • 81« 

UPtipc  p{  pon-apppptjwce  ofbiU 5« 

noticp  of  jpstmcjinqn  pf  b»»i  fin  »?fB5t.,.., ,....  zm 

H\P.  Qi  pcnslwWc  pfffp^fty   4«Vd  PHf.   -.f...tf U75 

^.  Marink  causes. 

ordinary  action  ^f^  \^  br(^«fftt  for  \9f$  »q9p.  .,.f  rtf,*-.  JlfiJ 

order    of    arrest ;;.  fftrr  •?« ,.,.....  8177 

rules    regulatipg    fffest. t .........  J ..,.,, , 3177 

contents    of    .rder   of   Ifrcst ,.{,....  3178 

service  of  summons  an<f  ora^f  0(  f^-fps(i, :•!••? 8179 

execution    of    "r^er     ....'...'...*.,... , . , .  ^ . , 3179 

bail  or  deposit  before  return •••319|)iU31 

bail    or   deposit   after    fcturn /. . . .  il82 

custody  of   defendant 3183 

return    of    slferiff , .........:..:....  3184 

appearance   and   procaedingv   after   r^ tutp ...  * 3185 

pl^dings  may  be  oral   or"  written I.'.,,.,  3185 

demand    for    jviry    trial. .' .  1 . . , 3185 

trial    ...., : , 3186 

preference     of     ....  ^ ... , 1 .  ^ .....  f .  ^ . ...  | .. .  3186 

XI.  Costs. 

i<;pHfUy  ^%y  be  Fwuifc4  fram  pqfi^r^w4f:i»u  «f  w>y...-  •26^570 

notice    CI    exception    to    sureties. .;........,..,(; .j..  1168 

notice   of   justitication !.  1 ..,.,«,,,..  1 .  3168 

when   several   actions   brought   on   same   i{)$(r^^{|t.  .•,^....  8231 
when  recovery  under  f  ^; .'..,,......,,..%.,.,..,....,...  3228 

terms  fMs  .:..;...,:.......; .^ .,.;. [^ ..}.;,..;,....,,•••  ^1 

upon   adjournment  of  trial ..,....«.. ••.,•••  8295 

section  imi  rgljitivc  tfi  cjef^'i  fpf|  ftot*  j|p|4jjwBc...,j.....  8302 
3C}I.  Jl|Eppw>s. 

destruction    of    useless    records.. t^t««««*«t«*  iPft 

CSIty  CQVst  ol  l40Rkoss. 

See  '*  YoNXsas  City  Coust.*^ 
p^vil  Actions, 

4eiined     .  1 .....  t .  t  **••••  > 8337 

only   one   fpf;m   p{t»..»f tt....f 8389 

CIV jl   ^nd   cniniftal    rpmpdi«s   ^9t   m^Vtf»d ? . . .  -  1899 

Claim  tn  Real  property  I  AfJtton  to  p(($r|ia}||e| 
Sec  **  RsAL  Property." 

Clainiiit  9p%r4  Al* 

Sec  ''  Board  of  Claims.!? 
Class. 

persons  of,  as  defendants  in  partition ??-•?  Vf^ 

plersymem. 

not  to  disclose  confes|JQps.^, ,..,.,, .J, ,,,..,,.,,.,... ,.^..    m 

exempt   from   jury   service .,.,•..; ......  JQ^  luBl,  1127 

proof   of    exemption ....|,;f|..,..,  jflSS^  1128 

ciPfKp  Qt  Cpurt. 

See,  ajso,  •  -  County  Clerks.?' 
I.  Apiointuent;  cou>en8ation. 

'     **clerk"     defined     ,,,^.8343 

appointment   of   clerk   of    appellate    divjsion ..,..\.j.88.    221 

of    special    deputy    cTerk ......  1 ..  .V » t  •  •  •  t  *89,    221 

of  New    Yorjc    city    cppr^  ...:..,.:  i ,,;::;...:,,;;:  328^1 

f  court    of    plalms....: .., \  ...... .,.,",..    268 

of  clerk  of  sqrrogatc's   po^r^. ,......,,,.;,  .'I    *,,,...  2500 

of  clerk   of   sUfrogate's  court ,.,,,..,5^^,2502 
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Clei^s    of    Coart  —  Conilniaed. 

I.  Appointment;   compensation  —  Continued. 

suxToeate  liable  for  clerk's  acts , 

to  perform  duties  without  reward  except  as  expressly  allovrea.  — 

of  court  of  appeals  to  aocount  for  fees 3283 

to  msJce  searches  for  state  ofpccrs  without  fee 3290 

fees  of 8301,  3306 

in  civil   actions aSOl^ 

on  naturalisation 3308 

of  clerk  of  N.  V.  dty  court 3164ai 

IL   P0W9»S  AVP  OUTIBI. 

misconduct  punishable  as  civil  eoi^^empt t 14 

not  to  practice  in  his  own  court t « r  •  *  •  t  *  •  ^1 

not  to  be  appointed  referee,  etc.,  in  New  Vor|(.  «.,,.,....•,.  90 

disqualified  as  trial  juror , 1209 

not  required  to  attend  trials  at  chambers ,  238 

power  to  adjourn  term  of  court « . . . « 36,  36 

may  take  oaths  and  affidavits 842 

must  act  as  vuardian  ad  litem  when  appointed 479 

to  make  and  certify  searches .* 961 

to  open  deposition  taken  on  commission 004.  90((,  007 

transmitting  papers  op  change  of  place  of  trial 088 

entry  of  judgment  by  default  by 1212,  1213 

to  record  iuc^^ents  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1936 

entry  of  satisfaction  oi  judgment  against  joint  debtor 1948 

to  make  schedule  of  fines 2293 

to  issue  warrant  to  collect  fines 42294,  229& 

to    tax    costs 8262 

dut/  in  taxing  costs % 3266 

review  of  taxation 8265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk , 3108 

clerks  of  judgies  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court, 

powers 2502,  2503 

not  to  act  as  appraiser,  attorney,  etc 2502 

|o  furnish  transcript  ox  decree 2551 

may  issue  execution  to  enforce  decree ,...,...,,...  2553 

Of  justice  of  the  peace. 

Aot  toact  aa  attorney  before  Jutttce... •••..••••••. t.f.  286C 

f|L   SfgVICB   ON,   AND   PILINO    PAPEB8   WITH. 

writ  pr  prpccss  Ip  be  filed  with,  when  returne4 23 

bond  or  undertaking  to  be  filed  with *i6 

to  indorse  and  file  deposition 0OQ 

filing  and  indorsing  judgpipnt-roU , )287-12.39 

potice  of  p(:Q4«?}cy  of  fpreclosure  actioi) , 1631 

^I^en  copies  c^xiln^d  by,  ^J^t  evidence ......,,.....,..,,...  933 

Of  imtUe  •/  the  fiMc$. 

p^rylce  of  notice  of  appeal  on 3047 

service  of  undertaking  on  appeal  on 3050 

service  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  304^ 

filing  undertaking  with  clerk  pf  jippcUfttfi  CQ^rf,  •• ..,,.,.  ^f)Qi 
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INDJCK. 

ClonA  OB  Title. 

See  "  Real  Pbopeett."* 
Code  of  CItU  Procedure. 

title    mi 

rulc^  of  construction , 1**1111*1*',*,  3SI6 

punishment  for  crimes  and  misdemeanors  created  by. ! .  I  *  IJ ! ' '  *  834C 

applicability  of  different  portions  3S47-33« 

when  old  law  governs 3347<33tf 

effect  upon  jurors  and  juries  in  criminal  actions '.'.'/.' 3350 

upon  grand  juries 355I 

upon  proceedings  taken  or  righu  accrued ',','.','.'.',  3SQ 

upon  appointment  of  terms ', 335J 

effect  upon  officer  and  officers .'....,'.!.'  3354 

when  deemed  to  have  been  passed • '"  sx^ 

when  to  take  effect , ."..*!.'!!!  ^S 

Codicil. 

included  in  "  will "   2768 

Collcares. 

professor  or  teacher  exempt  from  jury  service 1030,  1081    1127 

proof  of  exemption 1082    ""l^ 

trustees   or    regents    of    university    only    to    apply'  for" dissolu- 
tion,  etc lofv* 

appointment  of  receiver !!!!.'.'.*!!.*!.* !!.'.'[  1810 

Cojnmliinioii. 

to  take  testimony,  see  "Depositions;"  "Justice  or  the  Peace." 
l7oinini«sloner. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York W 

Com  mi  sal  oner  of  Hlerhwaya. 

See  "  Highways;  "  "  Overseer  of  Highways." 
Commliialoner  of  Jnrora. 

for   Kings   county 11311162 

for  New   York  county 1090-1006,  1105,  1106 

ComDiiaalonera  of  Land  Office. 

action  to  vacate  letters  patent,  see  "  Lettebs  Patent." 

reports  to,   of  real  property   escheated  or   forfeited 1981 

Commiaaiona. 

of  executors  and   administrators 2749,2753,3320 

of  testamentary    trustees 2753,  3320 

of  general    guardian    , g?^ 

of  committee  of  incompetent 2^8,  3320 

Committee    of    Peraon    and    Froperty    of    Incompetent 
.    Peraona. 

I.  Jurisdiction  and  control  of  court. 

over  person  and  property  of  incompetent  persons 2S20 

to   be  exercised  by   appointment   of  committee .[  3Xa 

who    are    "incompetent    persons" 2320 

concurrent  jurisdiction  by  supreme  and  county  courts 2320 

duty    of   court   having  jurisdiction .^ 2321 

court    may    compel    specific    performance    of    contract    made 
by   incompetent  person ; 23iU 

II.  Appointment  of  committee. 
1.  The  application, 

application    to    be    by    petition ...2323 

who    may    apply 2323 

overseer  or  superintendent  of  poor  to   apply 2324 

to   what   court 2823 

contents  and  verification    of   petition ^-i^  .••  ..i ...•  2825 

notice  to  be  filed,  recorded  and  indexed  to^UkUaQle..  23aSt 
#       IISO 


INDBX. 

fl#aftBilttee  of  Ineompetent  Persons  —  Coiitln«o4k 

IL  Appointmbnt  op  committee  —  Continued. 
1»  Thg  application  —  Continued.    ' 

notice  of  application t . 

injunction   against  alienation  of  property  acquired  from 
incompetent •• 2827 

SL  Inquisition  hefore  commissioners, 

order  for  commission • 2827 

contents  of   commission 3S28 

oath  of  commissioners 2829 

filling  vacancies  in  commission 2329 

summoning  and  impanelling  jury 2320 

hearing  before  commissioners 2831 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2886 

findings  of  jury  on  inquisition 2881 

return  of  inquisition  and  commission 2382 

expenses  of  commission 2888 

slieriil's  fees  for  summoning  jury  on  inquest 8807 

8.  Trial  by  jury  in  court, 

order  for  trial  at  trial  term 2327 

stating  questions   of  fact   for  trial 2884 

order  directing  notice  of  trial 2834 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order,  .j. 2885 

court  to  determine  incidental  questions 2334 

order  of  reference  of  incidental  question 2334 

4.  Application  on  behalf  of  state, 

petition  by  officer  of  state  institution  where  confined...  2828a 

to  what  court  petition  presented 2328a 

notice  of  petition 2323d 

appointment  of  committee 2323a 

costs  of  proceeding 2323b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2336a 

0w  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2330 

same  or  different  individuals  may  be  appointed  for  person 

and    property 2S22 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee 2887 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond..     812 

costs  on  final  order  aj^pointing  committee 2386 

costs  on  dismissing  petition 2386 

UL  Powers  and  duties. 
1.  In  general. 

committee  under  control  of  court.. 2889 

committee  of  property  may  sue 2340 

title  to  securities  representing  money  paid  into  court 740 

action  on  securities  representing  money  paid  into  court..     749 
DOwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2889 

may  sue  to  compel  conveyance  of  real  property. .,.,...,  2846 

committee  may  be  directed  to  execute  conveyance. 2847 
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III.  PowBcs  AND  DUTIES  —  Continpcd. 

2.  Proceedings  to  sell  realty  *f  ineompetent. 
i;roc^dure,  see  *'  Saj:s  qf  R^i.  P^p^itv/' 
•ppltc»tioii  to  |>e  mMt  iwly  9ftor  •ppoialfatn^  of 

miUrr  of  property , 3851 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  qf  property  on  application « 2351 

application    to    release    incboate    ^ower    right    of   ineom- 

peteiit   2351 

order  on  application 2361 

prosecution  of  bond  qn  application  to  atll  real  property..  23^ 
8.  PartiHon  by  agreement. 

court  may  authorize 1592 

application  for  authority 1590 

notice  to  superintendent  of  stafa  institution 1590 

contents  of  petition 1591 

notice  of  application ', 1591 

authority  to  committee  to  execute  rtleaaea 15IIS 

effect  of  releases 1508 

4.  Actions,  etc.,  by  and  against  incompetent, 

service  of  summons  on tf*« »••••  426,    439 

by   publication 438,     439 

appointment  of  special  guafdian  ad  litem  to  exclusion  of 

committee    42S 

appearance  ii)  condemnation  proceeding 33g8 

costs  in  condemnation  proceedings 3372 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 2392 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 

fn  surrogate's  court, 

service   o'f  citation   on    incompetent 2590 

appointment    of    special    guardian 2534 

B.  Actions  by  and  against  committee, 

powef  of  ponimitiee  of  prppcrty  \q  aut , 2340 

security  for  costs  discretionary S271 

party  capnol  testify  to  persona}  trai|Mftion9  vftli  ItiMtic.  829 
oQmmission  to  examine  orjilly  cannot  issue  when  adverse 

party  is  committee 866 

open  commission  to  take  deposition  not  iss^e  when  com* 

mittee  is  adverse  party 896 

tV«  KSMOVAL,  IXSIGNATION  AND  pISCHAKGB  09  COMMITT^ 

Pftitiof^qf  pnrety  ^o  be  relieved..,.,.,... 812 

^-evocation  of  appointment  fo.r  failure  to  (pve  new  pond....    812 

suspension,  removal  or  resignation '•"'^ 

filling  vacancy  on  death,  removal  or  resignation 

appointment  of  special  guardian  to  proceed  for  removal. . 

removal  for  neglecting  to  account '.  1342 

discharge  on  recovery  of  incompetent 2343 

reatPFf lion  of  property  on  recovery  of  incompetent.  • 2343 

disposition  of  property  on  deatl)  of  incompeUn^. ,,, 2344 

V.  AcCQUifTf  or  fTOMMlTTS^;  i:oMP»MSAT<p|(. 

•o  petition  of  surety  to  be  relieved 819 

••nmittee  of  property  to  file  annual  inventory  9n4  account. . .  2341 

annual  cKamlnation  of  accounts  and  inventoriM 2342 

•rder  Co  61e  inventory  and  account 2643 

•rder  to  aupply  deficiency  jp  inventory  or  accoant 230 

appointment    of    referee    to    report   on   account 2342 

committee   of  property  must   account   for  moneys  <ainned  by 

incompetent • ^3,^,^.^.^.,^^  Go0^-  •  23*1 
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CSoBtatlttee  of  Incompetent  Per|ioi||i  —  Oonttnmed* 

V.  Accounts  of  committee;  coMrKNSATioir. —  Continued. 

»^cnMi§t«  Mki9^  act;ffnfi^.,.,.,.,, , M42 

ppt^cp  qi  ^Dplif^tipfi  fpr  m$rm§m^<^  Wjpoupt.,..,,,,......  2842 

appointment  of  special  guardian  on  intermediate  &CGqixp$\§ffi,  •  2S42 

MWMftsatMn  e|  commi%tf$  of  pFIW^flf ,..,.,.,  r g38 

jFor  ?dd*4ow]  vrvipps  m  socpwI  ««h-  •  •; : sS 

ppmpeiisatioil  »f  commiftee  of  pciHoa  to  b«  5»c4  by  •onrt. . . .  23M 
^]iUP»8«ipp9  p»y  im4ua^  cost  Qi  b^oa* » .  •  •  f  • » .  r » •  • 8320 

Conanattment. 

See,  also,  "  Akkest." 
ior  eoiHtvemt,  m«"  CovTSutT." 
for  non-payment  of  fine,  see  "  Fines. 
of  recusant  witnesses,  see  "  Witness." 

for  di3QlM?(}jence  to  certiorari  or  habeas  cprpu^, .  ^  ,.,,»• , 9028 

9f  tii^SpntPT,  stc„  fejr*  f#ilyrc  to  4^*  }l»VFUtflf y. , . ,  •  •  r  r .  •  f 2609 

Common. 

action  for  cutting  trees,  etc,  on  public  common... •f.itt  |M7,  1^68 

Conanson  Cairrler. 

See  "  Caeriers." 

Summon  IjAw. 

eviaerice  of,  of  another  state  or  country 942 

reports  of  cases  admi8sib}i|  to  proVff  *  r  •  r  1 1 ,,..,...,....  942 

records,  doeijjjj^^ts,  ftc„  jt^v  \»  prpve^  »pcpr4»»>g  tp  r^lpp  of...  062 

descent  of  property  to  neir  at,  how  affected 2672 

writ  of  habeay  fqmf  ?*»  b93»  WHWj r » r  • » f  i  •  •  •  2066 

certiorari,  how  issued   ,,,.,.,..,,.,,,,, 212C 

rule  of,'  not  'aiiplicable  in  construing  Code 8S45 

Cf^HHnaon  Pleas  of  New  York;  Convt  ^f. 

cusC04ly  of  seals,  records,  eta .'.« #. 96 

Complaint. 

See,  also,  "  Pleading." 

I.  Form  and  RBtrvtsiTis. 

first  pleading  of  plaintiff i«Mtr>rrrr*«pt »»•••»     fT^ 

statement  of  facts  const jtuting  cause  oz  action . . , , . . .  lol 

(pptents  of , ,  y . , , . . , 481 

Causes  ef  action  to  be  separately  stated , 483 

[pi'nder  of  causes , ••»••« 484 

allegations  not  controverted  deemed  true.. 622 

requisites  to  suprort  arrest  in  action  on  contract . , . , 549 

demand  for  judgment , 481 

demand  for  both  interlocutory  and  j^n^l  judgment 482 

on  default  of  answer,   ludgpient  not  to  pxcced   demand 1207 

on  issue  Joined,'  praintitt  may  have  any  rejief  consistent  with 

complaint   .    . ; 1207 

when   stata  party '  defendant 447 

In  justices'  courts, 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served ' 2891 

ffim  Iip4  VfFi6c§tiQj|  pf   , ,,,.,..,,,, , 293B 

jpmQcr  qf  ww§p  » > t  ?  t  •  • » i 2037 

rfe»?»Prm    19   :    : » f 2939 

||«    lif    SRBCine    ACTIONS. 

Dower.  • 

description  of  property    1006 

to  s*t  forth  naAiQ  of  husband 1606 

Ejectment. 

description  of  property^ ^.^.^ ^. .^.^.^^  ^y-GoOgl^^^ 


INDEX. 

Complaint  —  Conttniied. 

II.  In  specific  actions  —  Continued 
Foreclosure. 

to  state  whether  another  action  brought  on  debt 1«2» 

when   sUte   party   defendant 1627 

Partition. 

to   allege  non-appointment    executor,     etc.,  of    deceased 

owner 1538 

f>roperty  to  be  described  with  common  certainty 1542 

to  state   interests  of   parties 1542 

when   state  party   defendant 1594 

Action  to  determine  claim  to  realty, 

necessary  allegations. ' 1689 

Repletfin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant.. 1722 

SoparatioH, 

misconduct  of  defendant • .,•.  1764 

By  and  against  corporations. 

allegation   of  incorporation 1778 

misnomer    ITTI 

Against  executors  and  administrators, 

joinder  of  personal  and  r^resentative  cauictr 1819 

Creditor's  action  against  heirs,  etc,  of  decedent, 

description  of  lands ...•• •..•••••..•  1851 

To  charge  joint  debtors, 

essential  allegations • 1988 

Mandamus. 

rules  applv  to  alternative  mandamus 3076 

joinder  of  grievances  in  alternative  mandamui 2076 

ni.   PlUNO  AND  SSaVICB  OP. 

when  service  may  be  made  on  Suniay. 6 

in  N.  Y.  municipal  coarts S2ffl,  3206 

in  Alban]r  city  court 3207,  3206 

in  Troy  justice's  court 3207,  3206 

may  be  served  with  summons 419 

demand  for  service  of  copy 479 

service  of  copy  on  demand 479 

time  of  servfce  in  N.  Y.  city  court 8166 

time  for  service  of  supplemental  not  to  be  extended. ,., 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication.. •••. «    442 

IV.  Dbmurru  to.      See  "  Dbmurrek." 

V.  Dismissal;  bntsy  op  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 8S 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

cn:ry  of  judgment  by  default  on  verified  complaint 1218 

jndipnent  for  part  of  claim  admitted Sll 

upon  aomitting  counterclaim  for  less  than  dcnuuid....  SQ 
1190 
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INDEX. 

Gompromlae. 

cortB  upon   settlement   of  actton, SMD 

lien   of  attorney   not  affected  by Jg 

defendant's  offer  to  compromise 788 

proceedings  on  defendant's  offer  to  compromiia TO 

coats  on  rejection  of  defendant's  offer 738 

r^ected  offer  not  admissible  in  evidence 738,    JOT 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 7W 

costs  on  plaintitt's  offer  to  compromise 78U 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment.. .     JOT 

offer  of  judgment  in  justice's  court.. oVC^a   InSo 

on  appeal  from  justice's  court  .^ 3070,  307z 

of  penalty  or  forfeiture  by  common  informer J884 

separate  composition  with  joint  debtor  does  not  release  others. . .   18u 
riohti    of   «o-dcbtors   not  affected   by   composition   with   jmat 

debtor    lgj| 

of  claims  against  decedent's  estates ^SSk 

against  state  on  account  of  canals 270 

Comptroller  of  Stsite* 

to  supervise  administration  of  funds  paid  into  court 744 

to  institute   proceedings  to  enforce  judgments,   etc,   for  pay- 
ment into  court 744 

may   examine  books   of  banks  or  other   depositories  or   public 

officials    relating    to    moneys    paid    into    court 744a 

to   designate   depositories   of  court   funds 746 

annual   report  of  clerk   of  court   of   claims 278 

officers   to    make   searches   for,   without    fee S2\M 

C/ondemiiatlon  Law. 

proceedings  by  state  to  acquire  property,  tee  "AasimiiirT  or 
Damagbs." 

short  title 38B7 

repealing  clause 8883 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be.  taken  as  prescribed  by  Code 8360 

power  of  court  to  make  necessary  orders » 8382 

I.  Pbtition;  hbakxng  and  judgment. 

practice 3382 

written  offer  to  purchase 8372 

acceptance  of  offer  to  purchase 3372 

temporary  possession  of  plaintiff  pending  proceedings SXiO 

security  to  continue  possession  of  plaintiff 8379 

notice  of  pendency  of  action 8381 

designation  of  parties 335& 

contents  of  petition 3360 

notice  of  presentment  of  petition 3361 

service  of  peti.ion  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  3303 
appointment  of  guardian  ad  litem  for  infant  or  incompetent. ..  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 8864 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3365 

verification  of  petition  and  answer 3366 

trial  of  issues 8807 

reference  of  issues. 3367 

decision 3367 

mistakes,  omiscions  and  irregularities 721-730,  3368 

ittdgment »Mfi 

limit    of   imprisonment.. Ill 

disobedience   to   order   in   supplementary   proceeding 257 

non-payment  of  costs  by  transferee  of  cause  of  action..  3247 

awarded   by    final   order   on  state   writ *M¥yj 

no  punishment    for  non-payment  of   interlocutory  costs. .        15 
proceedings  to  collect  motion  ct»sts  do  not  relieve  from..     779 

power  of  referee  to  punish  witress  for 1018 

disobedience   to   subpoena   is 853,     874 
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II.   t^OCBZDZNGS   BEPORB  COMsiiSSlblfBBi;  AWAtD  — I 

report  of  cottfittiMloHeri  ; i..xi....it a  iiii<.:..  SSTO 

confirmation  of  report j...ij«.«.. Ji.il....  S371 

re-hearing  on  settinl;  ftftidc  rtpatt i.i « . i 3371 

foM  ktid  €HptnMta  of  eoMmiis)o<ier#.;.;...^....;..*nii(i..   3370 
additional  compenaatioii  Mt  New  YOrk  illd  luH§t ii..i.  S3T0 

IIL    EWVOKCfllG  JUMIISNT  JkMD  AWaIB. 

compensation  may  be  paid  IHtd  SMft.  .::•«:;:  i  i  ..•::..:::•  •  SSTl 

Surrender  of  possession   .......';;;  i. .' 8371 

vrit  of  assistaric^  td  lihfbrfik  dcM^ttrf  of  febM^sKOfi. . : 3373 

Una]  oi-der  to  be  &tf slch^d  (o  m^idtni-rSn, .:;:;.....':;;....  3372 
fcofflpehsiitfoil  dhd  ebsM  to  hk  &t>tMM  U  /ildtfH«nii. .  i : .  i . . .  3373 

collection  of  compensation  and  costs ;.;....; 3373 

execution  for  compensation  arid  fedlfi ; 3313 

determination  of  conflicting  cUimi  to  coih^ertkiltloti 8378 

abandonment  and  discontinuance  of  proceeding. •••*••  33H 

iV.  Appxios. 

from  final  orders »*»•.•.*«»*•. it*. I«ii.iij MW 

ctse  and  exc^ption^  dri  appead ^: .  i .  i  i  j  i . . . .  i  i . .  8837 

review  of  jnd^eilt  on  Mpp^al  ffoM  firirfl  ^rWf. ...«::: ::....  8375 
stipulation  by  deferidMt  hot  to  disMfb  ))1ilHtifri  i»6IKMi<«. .  3375 

stay  on  appeal   .  j, , . . . ; ..;  ^.  a ..  j..  ,..;..•.:::;.:; .  337B 

appeal  by  plaintiff  fforit  ){idgiH«bt  fof  (JtMCfMi. .:..;.;::...  83T6 

order  for  new  appraisal  on  appeal iilil.ii.i J i.ii J 2 .i  fW7 

nev  a^pndaltl  on  apfteal  is  fiflill:Afi.i.iiiii.i;.ii;iiiiiii..  3377 
enforcing  award  on  new  appraisal nmnh 3377 

V.  €etTS. 

neheii  iltTKrdfcd  tb  dfcf«fldft(il <.4.«..  3368 

irheti  th»flM«d  td  cNthtH < ; 3373 

kdditiotldl  allO^ahciJb  b^d^fl  .:..* i 3ST2 

of  ^Mietftl  or  Specinl  tfiiirdi^H,  %U 8372 

against  defendant  on  trial  of  issues . . • »/ • ••••..i..  3372 

when  compensation  does  riot  excMd  fob 8ST8 

en  appeal  by  plaintiff  frotii  judgment  fer  dcfeiididf. : ; ; .  t . . .  3378 


precedent,  how  pleide^  ;.ij.;;*tfii<ij.ii<i4«t*i««iitiiif...» 
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preceden^  ^        ^  

when  proof  of  performance  neoetstry.i.i:ii4iii«.i.tSii4t..* 

of  Judgment,  see  "  Judgmbnt.** 

confidential  comrtifinicationt  . .  «.(*<|*.i<il«i.«*«<4«<4<4««*  88M3S 

net  sufficient  proof  for  annulment  of  nlarriag^« .•••<4sft««c«...  1768 

OoHaideratlon. 

seal  presttfflptlf«  tm^l^  8f.i;.<....t.i. ;•;.;:•;;. ;;;;;;;...    880 

what  actions  may  be  consolidated ti.ii..i*;;ii;:4n...  817 

actions  in  different  courts •.•••i4i«iii».«  818 

oH^nil  and  cross  actions. .  i .........  i  ...<•..  i  i  i  i ..  1 1  ••  I  *  ;•••  •  T80 

actions  against  joint  and  several  debtors i:iiii;ji...  818 

actions  by  people  against  different  detendanti ••« 1888 

tctiohft  to  foredo^  iti^chaftlcr  lieftk ; 8401 

claims  in  court  of  claims 281 
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may  be  required  to  act  as  crier •  M 

peaaltjr  for  negleeting  te  attend  cottrt. •;*« 98 

need  not  attend  trials  at  chambeH.  4 « .  *  * . « 289 

not  to  act  88  atterneyi «.  4 «.  1  <«<<<.«•  < <B,  2889 

rewards  to,  forbidden   * « 8186 

not  to  be  interested  in  sttits 8137 

indncements  for  business  prohibited  *.,i 8187 

nisdemeanor  to  riolate  i>forlsUihB  . « 3138 

forfeiture  of  ofBce  for  viblatioft  df  tftW < 8138 

dealgnatidn  tff,  fM>  Jtisfiees*  cotirtji  in  IhablRyh 8125 

deputising  Qriyate  person  to  aet  as .....•••<  4  *  < 8166 

custody  of  jury 8006 

II.  Execution  or  mandates  and  piocbm. 

to  execute  mandates  of  justice  in  fi€f9tiH.  <  <  w .  *  •  i  * « •  * 8157 

must  complete  execution  after  tenrf  etpitti,  t 8042 

not  to  act  under  (MMatioii  aftct  fettfril  dtfy 8040 

return  of  summons t,»»,i 2885 

of  serrice  of  subpcena  pt€mittipiit€  inrldHH^ 2970 

amendment  of  returflS  by « 725 

execution  of  order  of  arrest 2898-2900 

warrant  of  attachment SMQ9,  jV12 

requisition  to  replevy  Z§2t,  2929 

warrant  ef  attaehment  against  defaulting  witn^S.  1972.  2073 

venire 2991-2993 

levy  and  return  of  execution • «.•«•  8029-3031 

arrest  on  execution  against  person 8032 

sheriff  to  execute  mandate  Jii  tasd  of  rerfstimcd* .  •  • . « 8158 

in.  Acfioils  A^Jai^H, 

for  money  collected  on  execution <•««•< 8041 

tor  failure  to  returil  executign « « • .  4 8039 

Denalty  for  wrong  delivery  of  replevied  chattel < 2928 

one  for  omission  to  keep  jury  in  special  proeeeding 1196 

limitation  of  actions  **** 


IV.  Fm 

general  provision 8828 

for  attending  qourto  .««..««. 4.4. i..4*4«.«.i«.«i.,  8812 

affidavit  on  claim  for  travel  fees « 8824 

i^mrnmiltuiiontii  Lm^, 

order  holding  statute  unconstitutional  !s  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 791 

rale  nt  ntfkt  eonstruetioA  not  applicable.  .• « .w 8848 

punishment  of  crimes  and  misdemeanors  created  b^  Ii6t 8846 

when  proceedings  to  be  under  fofoier  statutes < 3349 

effect  of  act  on  trial  jurors  in  criminal  cases .- 3350 

pcoeetsdtngs  f^ken  or  rights  aecrned  under  fomer  MattrtM  saved.  8352 

effect  of  statute  .upon  officers  arid  offie^. . .  < ^ 3354 

when  act  deemed  to  h«ve  beeft  passed 8356 

wkea  act  takes  effect 8866 

CflMlAiHA. 

exempt  from  jury  service  in  New  York  eountf .••«•••«••••••••  1061 

proof  of  exemption  ..•••«•«•••••••««••«•••••  108S 
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Oeateaipt  of  Cowt. 

I.   OtZlIINAL  CONTIKFTf. 


defined g 

resisting  mandate  of  court. .  • 106 

punishment  .  . 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment 11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  crimina] 
contempt 2032 

In  justice's  court, 

power  of  justice  to  punish.  * 2870 

fine  and  commitment 2871 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction  2873 

requisites  of  commitment  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

1L   CONTBMPTt  PUirXSRAlLS  CXVILLT. 

defined 14 

1.  OiRciat  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,  etc,  of 

jurors  in  New  York 1080 

failure  of  commissioner  of  jurors  of  Kings  county  to  re^ 
turn    precept    for    levy    on    personalty    of    delinquent 

jurors 1155 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1715.  1716 

failure  to  make  return  to  mandamus 207S 

to  alternative  prohibition   2006 

to  certiorari  to  review 2135 

9L  Disobedience  and  misconduct  of  attorneys, 

non-parent  of  costs  imposed  on  attorney 546 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave.; 778 

8.  Disobedience  of  parties  and  witnesses. 

Sfusal  to  deposit  or  deliver  property  when  ordered 718 

Bobedience  to  order  to  discover  books,  etc 806 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 

titled  thereto   1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution   1443 

dinbedience  to  order  restraining  waste  pending  action...  1081 

Don-Dayment  of  alimony  in  matrimonial  action 1773 

i'i,   PftOCXKDlNGS  BEFORE   COMlflSSIONEKS;   AWAtO.  

appointment  of  commissioners 8308 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1024 

duties  and  powers S870 

determination  of  compensation 3370 

benefits  not  to  be  deducted 3370 

compensation  for  railroad  property  taken  for  public  use 3370 
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Comtempt  of  Court  —  Contiimed. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Disobedience  of  parties  and  witnesses  —  Continued. 

In  surrogate's  court. 

See  Surrogate's  Court, 

III.  Proceedings  to  punish  contempts  other  than   criminal. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  2268 
1.  Order  to  show  cause  and  warrant  to  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2260 

warrant    to    attach    offender , . .   2269 

notice  to  officer  to  return  mandate  or  show  cause 227U 

order  or  warrant  may  he  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    wartant    may    be    returnable    before 

referee  or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him 2272 

order  is  motion  in   action   or  special  proceeding 2273 

warrant  is  commencement  of  special   proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff   to   keep  accused  in  custody 2276 

physical    inability   of    accused   excuses    production   under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to   procure  discharge  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to   produce   prisoner  to  answer 2278 

undertaking  for  discharge  to  be  filed  with  return 227fit 

2L  Hearing  and  deternvination. 

interrogatories  and   answers  of  accused 2280 

production  of  proofs  at  hearing 2280 

determination  of  court 2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 
manded .  .  2282 

warrant   of  commitment 2281 

prisoner   produced   on    habeas   corpus  may   be   committed 

on  discharge   from  custody 2282 

final  order  on  return  of  order  to  show  cause 2288 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 

8.  Commitment  or  fine. 

fine  to  indemnifv  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party .' 2284 

fine  when  actual  loss  not  sustained 2284 

corporation  may  be  fined 2284 

order  and   warrant  of  commitment 2Z86 
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Contempt  of  Court  —  Conti|ipiS||, 

III.  Proceedings  to  ?u2^'(sh  contempts,  etc. —  Continued 
3.  Comitiitment  or  fine  —  Continued. 

commitment   until   offender  has  performed  act  ai»4  paid 

fine 22» 

length   of   imprisonn^fB^   wHfra  o(lender   pot  reqi''"cd  to 

perform  act    228B 

on  commitment  for  non-payment  of  alimony HI 

«WWitWPI>r  for  vjolatiQi?  Qf  pr^j  rCFtrAim?»ff  W^tf  P'  .,,, 

realty  sold  on  execution 1444 

discbarge  pn  uo4tf taking 1445 

DrifOficr  to  be  cpniin«4 ^' 

damages  lor  escape  157 

release  on  inability  to  perform  or  pay  discretionary  "^'ith 

cqurt ' 2288 

punishment  for  contempt  does  not  bar  indictanent 2287 

issuance  of  new  warrant  on  failure  of  accuaed  to  app^v 

after  giving  underUking 228S 

county  court  cannot  remit  fine 351 

order!  of  N.  Y.  city  court  may  be  executed  witfaia  state  .    338 

^  Aftion  Off  undeftaking. 

order  for  prosecution  on  failure  of  accused  to  appear...    22ffi 

whep  party  aggrieved  may  prosecute 228B 

damages  recoverable  t>v  paity  aggrieved 2288 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney. .  .   W90 

damages  of  party  aggrieved  may  be  paid  ot|t  of  recovery 

by  people .' : 1 SftM 

liability  of  sheriiF  for  insuficSency  of  suretfes 2291 

Cpntin^ent  Pftiitftfi, 

holders  of.  necessary  parties  io  psrtitipn *•  ••  •  J^ 

when  vebted  in  trustee  for  insolvent  debtor J^Ia 

sale  of  contingent  interest  of  inlaot *f^ 

persons  of  class  as  defendants  in  partition "^ 

ContflnvsiBoe. 

See,  also,  "  AsATgMiirT  anp  UxnVMhi  *^  "  Ahjootivmbnt;  " 
"  Asszcnmbkt;  "  '*  Pabtzu.  ' 

by  one  judge  of  proceedings  begun  bcforp  upojbfr  ^n  N«^  Yo»'k-  ?f 

pi  tprn}  of  powrt  )o  another  placp 4i 

of  special  proceeding  on  deatn,  etc.,  of  judge ^ 

of  action  after  transfer  of  inter^^. ,.,,., J5J 

aftef  d(;a^  pf  «olp  pafty ...., 75< 

See,  also,  "  Spbcipic  pESfosMANCB; "  "VBjfpQi  amd  Put* 

CHA8BE.*' 

no  imi)risonment  for  money  due  on ^ 

limitation  of  actions  on ^ 

judgment  b^  default  in  actions  on jj^ 

person  malciag  for  benefit  of  another  is  trustee  of  express  tnut.  w 

Joinder  of  causes  of  action  on ^ 

counterclaims  in '  actions   Jk 

ararrant  of  attachment  in  action  for  breach ^ 

cause  of  action  on,  may  be  attjiclyed . . '. gg 

offer  to  liquidate  damages  for  breach  conditionally ^ 

refusal  of  offer  to  liquidate  d^n^ages 2S 

costs  on  refusal  of  offer ^ 

interpleader  in  actions  on S* 

joinder  of  claimants  on  motion  of  defendant ••\'  ^^ 

mterest  in  contract  for  land  may  be  reached  by  judgment  cred* 
iter's  action ..••.T.....  UT4. 1*» 


INDEX. 

arlioa  to  fompfl  conveymnct  bf  lunatic,  iiiltBt«  eie...«.<..**  384S 

mcrvition  of  trial  terms  lor  actioaa  oa »•    283 

4etious  hr  breach  im  jnsUets'  eourU, 

jurisdiction     2862 

warrant    ol    atttchimsnt » 2906 

iicgl^t  to  pppntcf claim  damaoea  ban  action 2^7,  2948 

|HlBtr#rtftv« 

defined     » ,.,....,...'....  3396 

between  defpndanfs  wjipn  rp^Uy  of  qpc  sold  on  ps^pciition . . , .  1481 

Wjipp   p9rt  owppr   of   property   redeems ,,. 1482 

order   of,   on   sale  of  realty   on   execution 1483 

enforcing  by  ori^nal  judginent   ^f^pr  aplP   Qf)  p^eput^n 1484 

preserving  nen    of  ori|^n£l   Judgment 1485 

entry  on  docket  to  preserve  lien  of  original  judgnwi|.«,.tf * «  14W 

CoBtrlbvtory  VevUffenee. 

trial  and  burden   of  proof  of t.^.f «••«••••• 841b 

Sea  **  SuBMiaatoii  Of  CowfiovKisv." 

limitatioBS  of  astloas  agiMnst  axaat|tors,  sis 888 

order  of  arrest  in  action  far*., 549 

in  justicie's  court 2895 

murant  pf  att^cboicnt  in  aation  lor 635 

ill  justice's  Murt 2905 

actlpn  by  pcopU  fpr  convccaion  of  public  funds 1969-1975 

subpfltna  <fucet  tecum  to  produco  recof ds » 866 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

rtcord«  or  ccrtiAtd  aopjr,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclt|sive.  936 
cenyeFanccs  proved  pn  path  of  intwrasted  or  incompetent  witness 

not  admissible    936 

•f  Isnd  witiiout  tbe  state  admissibla  In  evidence,  when,  ete 946 

exemplification  of  record  without  tbe  state  admissible  in  evidence    947 

Cf  real  prp^rty  1^  aheriff  pnder  order  of  convt 718 
y  sheriff  on  sale  by  direction  in  judgment 1242 

en  judicial  sale,  to  state  name  of  peraon  whose  interest  sold. . . .  1244 
ahariff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale.  ,.\ 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

ppnvpyancn  of  property  of  infant  or  incompetent 2358 

not  nepee^ify  on  aaic  under  forecloeura  by  advprtisement 2400 

by  pprporatjpii  void  after  petition  for  voluntary  dissolution 2430 

change  of  lyamc • 2411.  2413,  2414 

Copf'rIaFkt. 

of  supreme  court  reports ••••#••«••# f««««a««*»9#**    249* 

punitbipent  pf  misconduct , •••      14 

pot  to  practice  ^s  attorney • 62 

ppwcrs  when  shprilf  ts  party  to  action 172 

m^W  «!••  01  coroners  may  *ct « •  -/^ •  •  •  •^T^*'* 
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INDEX, 

Cevoncr  —  Gontlnned 

arrest  of  sheriff  by    174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc IBit 

how  sheriff  confined 17F 

place  of  confinement  of  sheriff  deemed  a  jail   » . . .    176 

sheriff  entitled  to  jail  liberties  on  giving  bond 177 

liability  for  escape  of  sheriff   177 

may  prosecute  underUking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179,    180 

liability  for  escape  of  prisoner ISl 

duties,  etc.,  of  incoming  and  outgoing  coroners   188 

limitation  of  action  for  non-payment  of  money  collected  ......    383 

for  official  acts  or  omissions  385 

amendment  of  returns    725 

execution  to  be  directed  to,  when  sheriff  a  party  . . .  .^ 1302 

redemption  of  realty  sold  by  coroner  on  ■  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
fees 3310 

to  be  taxed  on  demand 3287 

Gorparatlona. 

for  municipal  corporations,  see  "  Municipal  Cortokatiohs." 

I.  In  genbral;   miscellanxous  PtovisioNS. 

*'  domestic  corporation  "  defined   834S 

included  in  term  **  person  "  in  condemnation  law 38B8 

included  in  "  body  or  ofiicer  "  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt 2281 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 304 

stock  may  be  attached W 

notice  of  levy  of  attachment  on 6tt 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached       660 

sale  of  attached   stock — 706 

stock  deemed  assets  in  hands  of  executors,  etc 9672 

taking  deposition  of  ofiiccrs  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpcena  duces  ttfcum  to  produce  books  or  papers 868 

service  of  subpoena  duces  tecum 86^ 

subordinate    officer  or    employee   may    produce    on    subpoena 

duces  tecum 86S 

procuring   personal  attendance  of   officer   on   subpoena   duces 

tecum 866 

examination   under   supplementary  proceedings  against   judg- 
ment   debtor. 2441 

■ervice  of  order  in  supplementary  proceedinst* ••••••  ••••«••  MB 

corporations,  prohibited    from    unlawfully    engaging   in    busi- 
ness of  conducting  litigation 77 

II.  Proceedings  to  change  name, 

may   petition   for   change • •  2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations   2411 

contents  of  petition 2412 

notice  of  application 2413 

petition,  etc.,  to  be  filed  with  secreUry  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authorizing    2414 

order  to  be  entered  and  papers  filed 2424 

publication  of  order « 2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

when   change   to   take    effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing  ; 2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers •  2417 

chanfes  to  be  published  annually  in  session  laws •  241T 

validity  of  prior  proceedings  to  change  name  saved »  24SS 


III.  Actions  by  and  against. 

1.  Jurisdiction, 

of  New  York  city  court 81S 

of  county  court :  residence. 841 

of  city  court  of  Yonkers 8208 

of  justices*  courts 2885.  2889.  2879 

X  What  actions  lie, 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1T81,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary   proceedings  cannot  be  had  on   judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property  apply 1660 

3.  Service  of  process, 

attempt  to  commence  action  to  interrupt  statute  of  limita- 

tions 899 

summons  431 

by  publication   438 

in   justice's    court    2879 

injunction  order  '. 610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

^  real  property   2240 

citation  from  surrogate's  court 2525 

by  publication   2529 

4.  Pleading;  evidence,  etc, 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 525 

admissions  by  members  as  evidence  against 839 

stockholder  not  to  act  es  juror 1180 

&  Actions  on  bills,  notes,  etc, 

preference  of  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations  excepted   from 

statute   of  limitations..... 893 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

iL  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent  for   funds  mis- 
applied       549 

damages  sustained  by  order  of  injunction  against  officer. .  624 
injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

order    restraining    director    or    officer    from    performing 
duties  to  be  made  only  on  notice. •••• 1806 
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O«rporattoaa  —  OontlnaeA. 

III.  Actions  by  and  against  —  CondnucA 
7.  In  justices^  courts. 

jurisdiction ,.,.,^. ■»  — 

residence  toi  piifpos6  6f  JiiHldicWl ; . . . .  2808.  2879 

service  of  iuflirhohs ,.../..«.'..  2879-2881 

order  of  arr^si  agaiflSf  ^M  tot  ttiskp^f6prfltitf|  funds.  28B6 

TV.  Pkocxboincs  to  sell,  iiostgagb  OS  LBAss  SEAL  raoriNTT.  

when  provisions  take  effect j j  . . .  SM7 

to  be  h«l  purauant  to  Code i 8390 

jurisdiciion  df  counif  cotirt MO 

contents  ot  petition • 8391 

yerificatien  ot  pe|ition ; ^gl 

notice  of  application. . .  .^ ^g2 

reference  to  Utce  proofs i 8ftfl2 

nearirig  of  application ; .- 3862 

order i....^. .;«.. ; ^W8 

appearance  to  oppose  appiicaf ion 8808 

notice  io  creditors  of  insolvent  cdrpof itidd  ..;....«< 8894 

service  of  notices , 

power  of  court  to  make  necessary  ord€fl j  .<;../•.««. . 


V.  JtJDtCtAL  SrmTISION. 

action  against  directbfs  dnd  6ffl6«rs  f6^  MiMoll<!tl6f.  :i 1781 

action  by  creditor  or  officer  to  Suspend  bt  feiftove  officer  for 

misconduct 1781.  1783 

action    against    officers    for    ihisconduct    fo    oe    D^Might    by 

attorner-tettec«l ^ 1TB2 

sections  1781. .37^  do  noi^alfecl  dthcr  visifoHaf  56#ers 17> 

libraries*  religious  f orporatiorfs  ^nd  schools  e.^c^t(^  from...  1^>^ 

educational  institv^ipns  excepted  from  ........      1^''  i 

municipal  and  political  corporations  excepted  from 3^A* 

officers,  stockholders,  etc..  may  be  .compelled  to  testify 180S 

injunction  staying  actions  by  crraitofi i    . ; : . . .  180C 

Creditors  mat  ^  brought  in ; ; .  i . .  .• ; 1807 

«dt*ftl4emfcnt  fof  (italHis  6f  tffedlfttft. .  ^ ......  .• 18r>7 

When  flttof h^t-lr^H^tal  IHdH  brifttf  IfitloH i 180S 

ip(>oliltmMit  of  receiver j . . . .  j 1810 

Vl.  Action  in  natukb  or  ^v6  ^iltaJNfOi 

by  attorney-general  to  try  right  to  exercise  fianciiise 1948 

to  be  brought  in  name  of  pemlc. . « ; .-..•.. 4 .. .  1904 

ioinder  of  relator  as  party  plainUtt 1980 

relator  to  give  Sfccurftjr  for  tost*,  *fc S  ....<.  i 1980 

compehsation  of  attofnfcjr-lretiei-sil  ^tleil  YeXnktf  ^arty  to 1986 

triable  of  rigtit  b>  |hrt ; i* 19B0 

all  claiming  to  kxttt\%t  Same  fi-aKcK»l  bwxik  b«  jellied 1901 

witness  cannot  reftlse  to  iififsittT  lfacHift!niliiHt1<f<itlOn 1905 

temporary   injunction. 19V5 

Judgmehf  igainSf  cofporsifioi!  fd  cofitiln  pM-t>Cthii  HQunction.  1905 
collection  of  costs  from  officers  and  members i98r/ 

VII.  Action  by  pboplb  to  annxtI. 

municipal  and  political  corporatidiis  hot  sttftje^  io 1804 

libraries,  religious  corporations  and  Schools  not  Itioj^t  to 1804 

educational    corporations    not    stibject    to 1804 

by    attorney-general    when    legislatufe    directs 1797 

by   leave   of  court    1798 

when    attorneT-^en^ral    must    bt-ing    acfiofa 1808 

grounds    of    action    by    attorney-general 17!^ 

application    by    atforhey-fceneral    for   leav*'. 1790 

triable    by    jury    of    right 1800 

judgment    . i 1801 

to    enjoin    exercise    of    corporate    rights 1801 

to   provide   for    receiver,   account  and   distribu^on . .  .^  ISlUi 
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VII.  Action  ir  tkbPi.t  to  annul  —  Cdntmitcd. 

temporary  injunction  orders,  i * * « • 1809 

judgment-roll  to  be  filed  with  secretdry  of  itite i»,.  1808 

judgment  to  b*  Jiubllshed i..  1808 

ofllcers.  stockholders,  etc.,  htajr  bfe  compelled  to  testify 1805 

injofiction   stdylfl^   actloha   by  ci-cdit6rs 1806 

creditors  ttay  be  brought  ih. . . ; : 1807 

advertisement  for  claiins  of  credltbrS 1807 

appointment  of  receirer 1810 

Vlli.  Actions  to  procure  dissolution. 

municipal  and  political  corttomtiofil  hat  ftUbf^cl  ttt. (j.,.4<  J..i  }9P4 
libraries,  rellgibtte  corporations  and  schools  not  subject  to....  1804 

educational  corporations  not  subject  io 1^<04 

groaiidF  of  dissolution   .    » * .■ 1  ^Wi 

action  to  be  brought  py  aitorney-general . .  * « 1786 

wh^n  attorney-lienerai  .must  bring  action. 1808 

when  creditor  or  stocknotaer  may  maintain  action 1786 

reference  of  issues  Is  discretionary  whert  action  ttot  brought 

by  attorney-general.   .....,..,....« 1012 

when  referee  to  be  ippoitlt6d  by  court 1012 

temporary   injunction. t t 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers* ......  < ITg 

additional  powers  to  temporary^  receiver. .' i780 

appointment  of  permanent  receiver ;  power$ 1788 

when  stockholders,  etc.,  may  be  made  p^Hies 1790 

judgment  to  provide  for  distribution  of  property..... 1793 

judgment  for  unpaid  stock   subscriptions,  when  liocknold^rs 

ar*    f)atti^3 ,. 1794 

judgment   to  ^lifdrc^   liability  bf   directors  ftild   stockholders 

Whcii  assets  insiifficleht 1796 

s^ctioh^  17851795  do  hot  fifffect  i^mi  StMtotf  pfovisions. . .  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  comtiell^d  td  testify.......  1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in. . .  i  # 1807 

MdveHlsemetit  fof  Hilihs  6f  ct-edltors 1807 

appointment  of  receiver ; 1810 

tX.    PsOCBEDtNGt  FOK  TO&Vlff ASY  DISftOLUTfON. 

"Mockholdert"  Irifcludes  ♦•member*" , 2431 

librdriei,  churcht^  and  st:hools  or  academics  excepted 2481 

when  hiajof itjr  of  dirtictors  Inay  petition . . . ; . ; 2419 

when  directors  Or  Stotkholddfs  fcqual'y  divided 2420 

when  majority  of  stockholders  direct 2420 

certain  corporations   excepted 2420 

contents  of  petition 2421 

Inventor^  and  icnftdule  to  b^  atinexed 2421 

^^rifitation  of  petition  and  schedule 2422 

presentatioh   of  pfetitlon i 2423 

order  to  show  cause ; 2423 

ftppointment  of  temporary  receivet;  powets 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2426 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules 2427 

motion  for  final  order 2428 
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IX.    PlOCREDIMGS    WOK    VOLUNTARY    OISSOLUTIOM  —  Cotltilllied. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver .■ 1810 

final  order  dissolving  and  appointing  receiver 2429 

power  of  receiver  to  hold  real  property 716 

relief  of  receiver  from  omissions  and  defaults 24:sf 

confirmation  of  acts  of  receivers 2428 

transfers  of  property  after  filing  petition  void 243l< 

commissions  of  receiver 2431a 

final  accounting  of  receiver   2431k 

application' by  attorney*general  for  order  to  show  cause....  2431b 

X.  EicrotciNG  stocxholobrb'  liability. 

service  of  summons  on  stockholders  by  publication 438,    439 

misnomer  of  stockholder  defendant  1831 

sections  179(>"1795  do  not  affect  special  statutory  provisions..  17W 
in  action  by  creditor  to  dissolve  corporation 17VU 

judgment   for   unpaid   subscriptions  when   stockholders 
are  parties ITM 

judgment  when  assets  are  insufficient 1795 

action  by  creditor  to  enforce  liability   1T91 

account  of  property  and  debts  of  corporation 1792 

apportioning  liability    1792 

SI,    FOKEIGN    CORPOaATIOMS. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

actions  against 1780 

by  one  foreign  corporation  against  another 1780 

by   non-resident  against 1780 

of  N.  Y.  city  court 315 

Si  Service  of  process, 

of  summons •• 432 

on   designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....     432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     931a 

change  of  place  of  service  by  designated '  agent 43- 

revocation    of    designation    of    agent 432 

of   summons   by    publication   on 438,     439 

of  notice  of  sale  under   foreclosure  by   advertisement..   23W» 
of    surrogate's   citation   by   publication 2529 

&  Actions  by  and  against. 

when  foreign  corporation  may  aue 17T9 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza-     

tion    17JJ 

verification   of  pleadings 5*5 

allegation  of  incorporation 1775 

director  or   officer   to  be  removed  only  in  action  by  at- 
torney-general         181 1,  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 

leges  within  state 1^ 

books  are  presumptive  evidence JW 

certified  copy  of  Dook  mav  be  offered  in  evidence 980 

verification  of  copy  of  book  of 931 

vcurity  for  costs 3268,  8270 

idgment  by  default  on  service  by  publication 1217 
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Corporation  «  —  Continued. 

XI.  Foreign    corporations  —  Continued. 
4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 636 

in  JMstice's  court   2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment   enforceable   only   against  attached  prop- 
erty   707 

injunction  order  suspending  basiness  to  be  made  only  on 

notice    1809,  1812 

in  what  cases  receiver  may  be  appointed 48IO,  1812 

Coatii. 

juBgc  not  to  be  interested  in 47,  40 

I.    To    WHOM     AND     WHEN     AWARDED. 

when    I'laintifF    entitled    of    course 3228 

when    recovery    is    less   than    $50 3228 

against  defendant,  served  with  notice  of  no  personal  claim . .  423 

to  defendant  of  course    3228 

in   certain   counties   when   recovery   under   $500 8228 

wken    discretionary    3230 

OB  judgment  for  one  of  several  defendants 3229 

when  several  actiona  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  costj 3257 

after  offer  of  judgment  by  defendant 738 

after  offer   to  compromise    counterclaim 739 

after   sufficient   tender.,.. • 733 

when  tender  accepted • 734 

tender  to  include  costs  to  date •••••••••• 731 

on  confession  of  judgment • 1275 

on  submission   of  controversy 1280,  1281 

on  judfirment  for  part  of  claim  admitted 511 

on  application  for  judgment  on  frivolous  pleading 537 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited   1010 

aot  awarded  against  municipal  corporation  unless  claim  pre- 

sented  before   action 8245 

against  person  suing  or  sued  in  representative  capacitv 8246 

ox  proving  genuineness  of  paper  after  demand  for  admission 

thereof f 735 

of   action    brought    on   discontinuance   in   justice's   court    on 

answer   of   title 3235 

on  remission  of  fine  or  penalty  by  county  court 352 

as  condition  of  adjournment  of   trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to   witness   fees 8288 

attorney  testifying  for  client  not  entitled  to  witness  feea*.*.  8288 

n.  How  AWAKOBo;  judoiibmt;  collsctxon. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

cleric  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc 1835,  1836 

III.  Amount. 

special    provisions    not    affected " 32C1 

amount    of    costs    generally f^Sl 

amount    when    discretionary    32iiU 
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III.  Amount  —  Continued. 

upon  settlement r • 

as  condition  of  adjournment  of  trial... 3255 

when  recovery  less  than  $50 322?= 

on    confession    of   judgrment 127? 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 33<v] 

additional   allowance   ih   difficult  cases 8253,  8254 

certificate  entitling  party  to  costs  or  increased  costs 324$ 

disbursements  to  be  included 3296 

IV.  In  araciAX.  actions. 

In  aid  of  attachment, 

in   action  by  plaintiff • ••••••.••     6TY 

Action  to  charge  joint  debtor, 

how  awarded ^,, 1941 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1645 

Creditor's  action  againet  heirs,  etc, 

sheriff's  fee  on  execution  may  be  taxed  against  each  de-     

f  endant 1830 

apportionment  among  defendants 1889 

Divorce,  ^  ^^ 

award  of,  by  interlocutory  judgment   ^IZ^ 

docketing    interlocutory    judgment    awarding 1  jm4 

execution  not  to  is^ne  until  nnal  judgment Iii4 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....   1612 

Ejectment 

when   judgment   taken   against  one   subject  to   rights  of 

others : IWS 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1301 

Foreclosure, 

on    dismissal   of  comnlaint   on   payment   of   interest   and 

part   of  principal  due 1684 

additional  allowance  to  plaintiff  in  forclosure,  etc. .  8252,  3254 

taxation  of 24ai 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1766 

award  of,  in  divorce  or  separation 1769 

to  co-respondent   in  action   for  divorce 1757 

Mechanics*  liens. 

actions  to  foreclose  in  courts  of  record • 3411 

in  courts  not  of  record • 8411 

■ion, 

where  sale  has  been  had 1579 

on  judgment  of  actual  partition 1650 

collection  against  unknown  owners  on  actual  partitloii....  18B0 
feet  and  expenses  of  commissioner! ••••••  18B6 
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IV.  Ih    tPVCXAL  ACTIONS  —  Continued. 

Actions  by  or  against  state  or  public  officer, 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person. %242 

on   consolidation  of   actions   by   people  against   different 

defendants 1989 

judgment  may  be  taken  against  state 1985 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office.  •/••*, 1956 

individual  li«bility  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor » 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  3259 

V.  Oh  stats  writs. 

on  alternative  mandamus  are  discretionary 2066 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214ft 

not  to  exceed  $50  and  disbursements > 2143 

non-payment  punishable  as  contempt  when   awarded  by  final 

order 2007 

VI,  Of  motions. 

of  motion 779 

collection 779 

execution 770 

stay  for  non-payment 779 

taxation  on  final  jiidgment 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  Interlocutory  costi, 

on   issue  of   law ••,...  3232 

collection    3233 

no  arrest  for  non-payment,  except,  etc 15 

award   of,   by   interlocutory   judgment 1231 

l^III.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 3238 

from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  api>ellate  division 32ol 

damages  for  delay  by  way  of  costs  in  court  of  apiteals..   3251,  3254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation  proceeding    3876 

from  justice's  court 3047,  3060,  3063.  30Urt.  3067 

on  new  trial,  on  aopeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.  Liability  for  costs. 

special  provisions  not  affected 3250 

executor  or  administrator , 188Q 
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IX.  Liability  fob  costs  •*  G>ntiiiue4« 

transferee  of  cause  of  action •..• ••••••  9241 

against  infant  plaintiff  collectible  from  guardian  ad  Ktem,  460,  824S 

guardian  ad  litem  of  infant  defendant  not  liable.... 477 

poor  person  not  liable  for. 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non>payment  of  costs  of 

former    action •'    461 

action   by   executor,   trustee,   etc.,   against   beneficiary   to  re- 
cover costs 191* 

aga!nst  attorney  for  pleading  scandalous   matter &15 

imprisonment  for  non-payment  of  interlocutory  c*6ta  awarded 

against    attorney 15 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity.   32T8 

X.    In   SPECIAL  PROCEEDINGS. 

power  to  award;  amount  • 8240 

when  person  recovering  deemed  a  judgment  creditor*  ••••••••  2432 

Supplementary  p^roceedings, 

to  judgment  creditor ••••••.•••• •»••.••••  2455 

to  judgment  debtor *«••• • ••f. 2466 

Condemnation  proceedings, 

when  awarded  to  defendant   ••••• • 8360 

against  defendant  on  trial  of  issues •  dJ^IJt 

of  guardian,  committee,  etc ••••.«.•   ^j^ 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners *••.   3372 

when  compensation  does  not  exceed  (60..... •«•..  8379 

additional  allowance  to  owners.... • •••••••••  S372 

on  discontinuance. • 8374 

For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee ••••.•••• 2336 

on  dismissal  of  petition « • •• 2836 

of  proceeding  on  behalf  of  state •• 2S2Sb 

Contempt. 

may  be  ordered  paid  out  of  recovery  on  undertaking 2200 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 2200 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer  22ri0 

execution.  , • • *•••• •••• 22S0 

Arbitration, 

on  entering  judgment  on  award • •.•••••  2378 

on  vacating  award , 2377 

liability  for,  on  revocation  of  submission 2384 

To  discover  death  of  lifC'tenant, 

when  awarded,  amount 2S16 

on  dismissal  of  petition • , ••  2300 

Proceedings  by  insolvent  debtors. 

on  contested  application  for  discharge 2167 

on  petition  for  exemption  or  discharge  from  arrCit. S196 
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Costs  —  Continued. 

X.  In  special  proceedings. —  Continued. 

To  enforct  Hens  oH  vessels. 

amount 3439 

XI.  Security  for  costs. 

when   defendant   may   require 3268,8860 

when  two  or  more   plaintiiTs   sue 3270 

when  discretionary  with  court 3271 

order   to   give   security 3272 

requisites    of    undertaking 3273 

notice  of   exception 3274 

notice  of  justification 3274 

notice   of  justification 3274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order    for    additional    security 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

Provisions   applicable   to   special    proceedings 8270 
n  New  York  city  court. 

notice  of  exception  to  sureties 3168 

notice  of  justification 3168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation    3203 

in   New   York  city  court 3101 

may  be  taxed  without  notice 3264 

notice   of   retaxation    3264 

order    for    retaxation    3264 

review    of    taxation '...., .3265 

duty  of  uxing  officer 3266 

affidavit  as  to  disbursements 3267 

fees  to  be  taxed  on  demand ^ .  •  3287 

XIII.  In  surrogate's  court.     See   Surrogate's  Court. 

XIV.  In  justices*  courts. 

to   prevailing   party 3074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision 3014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2056 

in  action  of  replevin 3075 

on   demurrer    3077 

amount   limited    3076 

taxation 3078 

increased    costs   in    actions    on    official    acts 3070 

on  judgment   for  one  of  several   defendants 3<>80 

recovery    of   costs    wrongfully    collected SOiil 

on  decision   for   person   answering   in   proceeding   for  sale   of 

stray 3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment.  ..,^ 3154 
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XiV.  In   justices'  courts — Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2S97 

fuardian  ad  litem  of  infant  defendant  not  liable 28S8 
ees   on   attachment   for  defaulting   witness 2972 

payment  of,  on  a^irvice  of  notice  of  appeal 3lM7 

setting  off  costs  afki  recovery  on  determination  of  ap{)eal 3469 

costs    below    included    in    disbursements    on    appeal 3060 

of    appeal     when    new    trial     ordered 3063 

to    whom    awarded    on    appeal 31)66 

amount    of    costs    on    appeal 3067 

award    of,    on    new    trial    on    appeal 3^/70 

amount    on    new    trial    on    appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 30i"2 

New  York  municipal  court. 

on   appeal    to    supreme   court ^13 

Brooklyn  justice's  court, 

on  removal  of  action  to  county  court  of  Kings 2834 


Counterclaim. 

Sec,  also,  "  Pleading." 

answer    may    set    up 500 

when    allowed     501 

in   actions  on   assigned   claims 502 

by    trustee    302 

by  defendant  sued  in  representative  capacity 505 

on    decedent's   debt   in    action    by   executor,    etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 306 

on    cause    barred    by    limitation 3S7 

several    counterclaims    may    be    pleaded 507 

each   to  be   separately   stated 507 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    only 527 

provisional    remedies    on    liJO 

plaintiff's  offer  to  compromise 739 

m  action   for  divorce  or  separation 1770 

in   action   to    charge    joint    debtor   not   served 1938 

demurrer   to,   see    '*  Demurrer." 

reply ;   contents    514 

judgment  for   failure  to   reply 515 

reply   may   set   up   two    or   more   avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.    81% 

deemed   action    for   purpose    of   trial    by    jury 974 

judgment     on 503 

demand    for    affirmative    relief    on \ 509 

judgment    for    aflirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution   on   jud^ent   against   executors,    etc 506 

In  New  York  cxiy  court. 

what    may    be    pleaded 3174 

In  justices'  court. 

answer   may  set  up 2938 

when   allowed   2945 

demurrer 2^9 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to   plead   bars  action 2947,  2948 

judgment 2949 

in    summary    proceeding    to    dispossess 2244 
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Counties. 

seal  of   county  clerk  seal  of  coanty 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors Ml 

excepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 18CM 

preference   of   actions   by   or   against 791 

jurors   not   disqualified  because   residents   or   taxpayers 1179 

order  of  arrest   in   action   for   funds,   etc.,  of 549 

attachment   in    action   to    recover   funds   of 637 

action    by    state    to    recover    public    funds,    see    "  Municipal 
Corporations.  " 

excepted   from  jurisdiction  of   justice's  court 2o63 

supervisors  need   not   give   security   on   appeal 1313 

taxpayer's    action    to    prevent    illegal    acts 1925 

officers    may    sue   on    cause    arising   before    term 1026,  1928 

action  against  officers  on  causes  arising  before  their  term.  1927,  1928 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 

costs  when  action  brought  by  state  lor  benefit  of  county......  3243 

County  charges. 

printing   of   calendar 20 

expenses  of  proceedings  to   remo.e  attorney 68 

stenographers'    salaries,    fees,    etc 88 

salaries  of  criers,   interpreters,   and  court  attendants,   in 

Queens    county    91,  94,       96  . 

salaries    of    stenographers 358-361 

compensation  cf  clerks  in  surrogate's  office 2491,  2492 

books  for  record  of  notices  of  pendency  of  action 1672 

ConntT'  Clerk. 

when    included    in    term    "  clerk  " « . .  8343 

seal  is  seal  of  supreme  and  county  courts 27 

is  seal  of  county 28 

provision    for    new    seal 30 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new .  jail  to  be  filed  with 136 

to  serve  designation  of  jail  on  sheriff 137 

certificate    of    sheriff's    election 182 

annual   return   of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2890,  2399,     2403,  3304 

judgment    book;    entry    of   judgments 1236 

docket   books;   docketing  judgments 1245-1272 

entry,    etc.,    of   judgment   by    confession 1275,  1276 

docketing  transcript   of  justice's   judgment 3017,  3021,  3022 

judgment  01  Albany  city  court  and  Troy  justice's  court.  3225 

authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice*s  judgment 3043 

homestead    exemption     book 1396 

record    of    certificates    of    execution    sales 1439 

notices  of   pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills    of    real    property 2622 

to  make  and  certify  to  searches 961 

without  charge   to  certain   state   officers 3290 

subpoena  duces  tecum  to  produce   records 866 

fees   generally 8304 

in   New   York  and  Kings  county 3306 

to  be  taxed  on  demand 3287 

salaried  clerks  to  account  for  fees 3285 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.  3306a 
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County  Co-operatlTe  Insurance  Companies. 

change    of    name 2411.  2iia^  aU4 

Connty  Court. 

construction  of  provisions  relating  to S342 

new  trial  in,  on  appeal   from  justice's  court,  see  "Jusnoc  of 
THE  Peace;"  "  New  Trial." 

costs  when  several  actions  brought  on   same  instrument 3281 

appeals   from,   to   appellate   division 1340,  1357 

to  supreme  court,  judgment,  where  to  be  entered 1345 

I.    CONSTITUTIOK    OP    COURT. 

a  court  of  record 2 

seal  of  county  clerk  is  seal  of  couft. ...._. Tt 

always  open   for   business «  365 

justice  of  supreme  court  may  make  orders  in S&i 

county  judge  of  another  county  may  make  orders 3&4 

appointment    of    terms 3S6 

place    of    holding    terms 355 

adjournment   of   term    to   another   place 355 

publication    of   appointment    of    terms 356 

drawing  and  notification   of  jurors 357 

clerks  to  county   judges  of  Kings 359 

appointment  and   compensation   of   stenographers 358^  361 

stenographers   for,   in  Kings   and  Queens  counties 358 

interpreters  for,  in  Kings  county 380 

XI.  Jurisdiction. 

jurisdiction ....*• 340 

residence   of   domestic   cororation 311 

jurisdiction   co-cxtensive   with   supreme   court 348 

may  send  process  to  any  county 347 

power    to    appoint    receiver , 713 

may  authorize  guardian  or  committee  to  agree  to  partition..  1590 

1502 
over  applications  by  insolvent  debtors   for  discharge,   exemtv 

tion,  etc 2150.  2188.  2201 

appointment  of  trustee   for  criminal   prisoner 2219 

over  person  and   property  of  incompetent  persons 340,  2320 

proceedings   for  change   of   name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  couft....  2953 

account   of  district   attorney  to 19<W 

non-resident   plaintiff   to   give   security    for   costs 3268,3260 

costs  in  Kings  county  when  recovery  under  |250 3228 


III.  Powers  and  duties  of  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 
joining county 62 

has  powers  of  justice  of  supreme  court  at  chambers JMl 

possesses  power  of  supreme  court  justice  over  actions  in....  348 

disahility    of   county    judge 342 

may   appoint    temporary   court-house 43 

designation   of  temporary  jail   by 135,  136,  144 
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C€^niy  Court  —  Continued. 

III.  Powers  and  duties  of  county  judgk  —  Continued. 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court ^ 2506 

compensation   when  acting  as  surrogate 2485 

gx  parte  orders  by 772,     773 

may  make  order  tor  service  of  summons  by  publication 440 

may  grant  order   of  arrest 55C 

power  of  j  udge  in  special  proceedings « 34l0 

to   remit    forfeited   recogfnizances 350,     351 

to  remit  fines  and  penalties 350,    851,     353 

notice  of  application  to  remit  fine  or  penalty....  35/^ 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to   grant   order  to   take    deposition    within   state 872 

to   grant   order   to   take  deposition   without  state 88d 

'  to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to   issue   habeas   corpus   to   testify 2000-2011 

to    issue   habeas   corpus   or   certiorari   to   inquire,    etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved    2054 

to  take  bail  pending  appeal  on  habeas  corpus  or  cer- 
tiorari .... 20(;0,  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary   proceedings   to    dispossess   before 22.34 

supplementary    proceedings   may   be   brought   before . . .  2434,  2553 

IV.  Removal  of  actions  to  or  prom. 

to  supreme  court  on  disability  of  county  judge B42 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal   form   order   of   removal .«. 344 

stay  of  proceedings  to  permit  removal 846 

process,   undertakings,   etc.,   not   impaired   by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 

« 
County-  Treasurer* 

fines,   recognizances,  etc.,  collected  by  district  attorney  to  be 

paid  to 1967 

may   apply  fpr   appointment   of   temporary   administrator 2590 

fees a^21 

provisions  relating  to   sheriff's  bond  apply  to  actions  oa  bond.  1889 

to  exercise   powers  of  coroners  in  Erie  county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 
county  treasurer   .   .    •  •  • 3306a 

Court  funds. 

to   receive   money   paid    into    court 745 

transfer   to 744a 

deposit   with    747 

transfer  from 747 

title    to    securities    representing 741) 

action    by,    on    securities 749 

transfer   of   securities   on   death,   etc 750 
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County  Treasurer  —  Continued. 

Court   funds  —  Continued. 

books  of  account 753 

annual  report 7oS 

to  receive  money  paid  into  surrogate's  court 2669 

service  of  order  to  pay  money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 18S7 

commissions  on  money  paid  into  court 3321 

Court  of  Appenla. 

I.  Powers;  terms;  officers^  etc. 

a   court   of   record 2 

seal  continued   27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.  46 

IK)wer  to  make   rules 193 

times  and  places  of  holding  terms 196 

may  be  held  in  any  building 197 

adjournments 197 

.   appointment  of  officers IDS 

Cleric  of  court  to  give  bond 1(19 

to   take   oath IW 

office 199 

to  appoint   deputv 200 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment  of  special   deputy   clerk 2i>l 

of  clerks  for  judges 2il2 

offices  for  judges 2ll3 

reports  of,  see  '*  State  Reporter." 

fees  of  clerk 3300 

clerk    to   account    for   and    pay   over    fees 3283 

II.  Jurisdiction, 

appeal   from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from  unanimous  judgment  of  affirmance  in  certain  cases, 

unless  allowed    191 

limited   to   review   of  questions    of   law 191 

.decision  that  finding  of   fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "  Appeals. — III.     To  court  of  appeals," 

Conrt  of  Clnims. 

See  "  Board  of  Claims." 

I.  Constitution;  judges;  officers,  etc 

a  court  of  record 2 

constitution    of    , 263 

commissioners  abolished 263 

judges 263 

additional 282 

appointment  of  clerk    268 

of    stenographer    266 

of   attendant    266 

seal 267 

sessions 268 

i2ia 

Digitized  byLjOOQlC 


INDEX. 

Court  of  Claims— Continued. 

I.  Constitution;  judges;  officers;  etc. —  Continued. 

when  to  view  premises 268 

sheriff  to  furnish   rooms 268 

attendance  of  sheriff  at  sessions 268 

fees  of  sheriff  for  attending  sessions 268 

expense  of  procuring  testimony   on  commission 272 

report   to   legislature 271 

annual    report   to    comptroller 273 

comi)ensation  of  judges 279 

of  officers   280 

assignment   of   judges   for    canal    appropriation   claims 283 

II.  Jukisdiction;   pkoceduke;   determination. 

jurisdiction    264 

notice  of  intention  to  make  claim 264,  270 

rules    * 265 

procedure 2(i5 

attorney-general    to    represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims 271* 

canal   claims   to   be   filed    with    superintendent 270 

compromise   270 

consolidation ;   intervention,    etc 281 

substitution    of    parties 281 

may  order  additional  parties  brought  in 2S1 

summons  or  citation  to  additional   parties 281 

service    of    summons    or    citation 281 

power   to   render   judgment   against   parties   summoned 281 

calendar;    canal    appropriation    claimB 284 

record  of  proceedings 271 

new   trials    265 

costs 274 

judgments  . 269 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim   or   demand 269 

execution  on  judgment 269 

lien  of  judgment  on   real  property 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments 265 

III.  Appeals  from. 

from   orders  and   judgments 275 

time  of  taking  appeal. 276 

notice  of  appeal 276 

service  and  settlement  of  case 277 

practice 275 

questions    reviewable    275 

preference  of  appeals 278 

judgment  .' 275 

Conrt-Honse. 

sale  of  liquors  in.   prohibited 32,  33 

change  of  place  of  holding  court 38-^3 

designation  of  temporary 43 

trial  elsewhere  than  at  court-house 37 

Coarta. 

See,   also,   "  Officers." 
judges,  see  **  Judges." 
rules  of,  see      Rules." 
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Courts  —  Continued* 

I.    GSNXSAL  PROVISIONS. 

referred  to  in  this  act IJ 

jurisdictioa  and  powers  continued 4 

sittings  to  be  public,  except,  etc 6 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or*  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27^ 

adiournments 34-38 

failure  or  adjournment  doe^  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 05-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in.  **  body  or  officer  "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  ov  record. 

enumerated • 2 

power  to  issue  subpoenas  to  witaesses 7 

to  administer  oaths  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors 33 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge ^ 36 

trials  elsewhere  than  at  court-house 37 

|fovernor  may  change  place  of  holding 38,  39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract 2C£: 

appointment    of   criers    91 

sheriff  to  act  as  crier 92 

attendants 95-Wi 

compensation    3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

III.  Courts  not  of  record. 

enumerated S 

limitation  of  action  on  judgment  of * 35»2 

attempt  to  commence  action  in,  under  statute  of  limitations...  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

Covenants. 

of  seixin.  when  cause  of  action  accrues  for  breach 8S1 

against  incumbrances,  when  cause  of  action  accrues  for  breach.    381 

Creditor. 

of    decedents,    see    "  Decedents*  Estates;  "  "  Exxcutors  a»d 
Administrators." 

terra  defined  in  surrogate's  practice 2768 

publication  of  order  to  present  claims 786 
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Crortltorn'  Actions. 

I.     By   jrUDSMENT  C2E0IT0R  TO   DISCOVER  AND  APPLY   PROPl&TY. 

jurisdiction  of  county  court   .^ 340 

maintainable  on  return  of  execution  unsatisfied 1871 

to  reach  surplus  value  of  homestead 140'i 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc   1*^1 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in  1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 18'<9 

trust  fund  created  by  third  person  cannot  be  reached 1870 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled   1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

II.  Against  debtor's  next  of  kin,  legatee,  heir  or  devhbb. 

when  action  lies  1837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin» 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sncriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election   to    prosecute    action    notwithstanding  decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint   : 1846 

recovery  to  be  apportioned 1847 

requisites   to  recovery   against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets    1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  neirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value.  . 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

Hen  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  lis  pendens ^, 18C3 

personal  judgment  when   land  aliened. Bigitj^etJ-bytjOO  ••  •   ^854 
action   not   suspended  by   infancy V..  lbo8 


INDEX. 

Cvedltora'  Actions  —  Continiied. 

II-  Against  debtor's  next  op  kin,  lbgatbs,  etc— CondnQ»4 
»  Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year IflU 

liability  for  debt  expressly  charged  on  realty  not  afected.  1800 

General  provisions. 

preference  among  debts  of  decedent 1865 

unpaid  prior  claims  exceeding  value  of  property  a  liefence.  1866 

recovery,  proportionate  only,  when  equal  claims  exist...  1856 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  tfiMO  one 

capacity 1860 

Crier. 

not  to  practice  as  attorney ...• 63 

appointment  of,  for  courts  of  record • 91 

sheriff,  etc.,  may  be  required  to  act  as 92 

need  not  attend  trials  at  chambers , 239 

at  term  of  appellate  division « 242 

Crimea  and  Crintinala. 

punishment  of  crimes  created  bv  act 3346 

See,  also,  "  Misdemeanob.'*^ 

I.  Ckiminal  actions. 

criminal  action  defined 33M 

civil  and  criminal  remedies  not  merged 1896 

trial  may  be  continued  beyond  term 45 

preference  of 790 

civil  pleading  not  to  be  used  as  proof  in 523 

deposition  in,  for^  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant    834 

'1-  Cake  o?  prcpeety  of  chimikal  pkmoner. 

application  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply 2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition 2222 

copy  of  sentence  io  be  presented  with  petition , . . . .  2QB 

affidavit  of  petitioner ^M 

order  appointing  trustee 2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee   2228 

exemplified  copy  of  order  may  be  recorded  as  deed ^6 

removal  of  trustee ^J 

appointment  of  new  trustee ' ^7 

support  of  wife  and  family 2228 

surrender   of   property   by  trustee   on   death    or  discharge  of 

prisoner jfc229 

applicable  to  prisoners  sentenced  before  enactment 2290 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  fove  security  for  costs  as  plaintiff.  3288,  82B0 

relief  of  bail  on  arrest  of  defendant  for  crime 600 

deposition  of  person  under  sentence  for  felony 87T 

habeas  corpus  to  bring  up  prisoner  to  testify,  aec  **  Haisas 
Coapui.*^  ^-^  . 
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Crimea  and  Criminals  —  Continued. 

III.  Civil  remedies  by  and  against  criminals — Continued. 

attachment  in  contempt  not  to  issue  agratnst  prisoner 2278 

habeas  corpus   to  produce  prisoner   to  answer   for   contempt 

punishable  civilly 2278 

prisoner  may  be  committed   for  civil   contempt  on  discharge 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   does   not  bar  indictment  for 

same  misconduct 2287 

IV.  Disqualifications  and  disabilities. 

suspension   or  removal   of  attorney   on   conviction 67 

conviction    of   infamous   crime   disqualifies  as   executor 2504 

incompetent  to  receive  letters  of  administration 2564 

conviction   docs  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     887 

disability  by  imprisonment  to  move  to  vacate  judgment 1201 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned Idifi 

imprisonment  interrupts  limitation  of  action  for  real  property.     875 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations.  .  .  ^ 396 

^ception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion   2125,  2120 

Criminal  Conversation. 

included  in  term  "  personal  injury  " 3343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions 384 

costs  when  recovery  is  less  than  $60 3228 

jurisdiction  of  justice's  court 2863 

C?rop«. 

deemed  assets  in  hands  of  executor,  etc 2672 

Croaii- Actions. 

leave  to  defendant  to  commence. 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Cruelty. 

ground  for  separation   1762 

Curtesy. 

tenant  bjr,  necessary  party  in  partition 1538 

division  m  partition  when  curtesy  exists  in  undivided  share. . . .  1553 

action  for  waste  against  tenant  by 1651 

acceptance  cf  gross  sum  en  sale  for  decedent's  debts 2793 

D. 
Danaascs. 

I.  Assessment  of.    See,  also,  "  Assessment  op  Damages." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money 1183 

assessment  on  default 1216 
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Damages  <—  Contlmied* 

I.  AssESSM BNT  OP  —  Continued. 

notice  of  assessment  to  defendant  In  default.  ••••  • 121i 

demand  for  notice *••••» 1219 

motion  for  new  trial  for  excessive,  etc 990 

oa  judgment  absolute  of  court  of  appeals • 194 

n.  MtnoATxoir. 

evidence  in  mitigation  at  inquest •••• 536 

pleas  in  mitigation • 536 

proof  of  mitigating  circumstances  in  Mhtl  and  slander 5^ 

pleading  matter  in  mitigation  of..... • •  G06 

ni.   RlCOVMtT  tN   ACTtOHS  AKD   SPECIAL  PtOCEEDXNCk. 

limitation  of  actions  for  injury  to  property  or  person 382-386 

of  action  for  encroaching  wall 1499 

order  of  tfrrest  in  action  for 549,  560 

when  part  only  of  statutory  penalty  recoverable 1898,  1964 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  as  In- 
demnity  • 2284 

measure  in  action  for  causing  death  by  negligence. 1904 

on  vacating  injunction  •.«••* •••••• 9iit  6K,  624 

Ofir  to  Oquidat*. 

ofFer  conditionally.  .  ••.•••••••••••••••••• ••••••..  T86 

refusal  of  offer • 737 

costs  on  refusal • ••••••••••••••••••••  7S7 

VexaUous  suits. 

in  name  of  fictitious  party.. •••••••...«•••. ••••«•••••••  1900 

in  name  of  another ••••.••.••••••#•  1900 

treble  and  increased  danoaget  £or*«.. ••••••••»•••  1901 

Against  witness, 

for  disobedience  to  subpcena • 858,    ^SS 

in  justice's  court ••• 2979 

On  bonds,  undertakings  and  recognisances, 

in  action  on  bond  for  jail  liberties 165 

measure 167 

on  penal  bond 1915 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court ...•••.• 316 

Dower, 

for  withholding,  may  be  recovered  In  action  for  dower. . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land 16^ 

Mfsctment, 

what  recoverable 1881 

rents  and  profits  part  of 1497 

satisfaction  of  damages   for  encroaching   wall   transfers 

^              0tl«. 1490 

f  121h 

Digitized  byLjOOQlC 


Damasea  —  Continued, 
til.  RZCOVXST  15  ACTtOirS  Airt>  SFXaAL  FtOCttDXROS— Cofitltiitidi 
Replevin. 

ascertaining  an  default ••••••  1729 

verdict,  etc.,  to  state 1726 

for  depreciation  of  chattel  by  defendant 1722 

trustees  holding  over  without  consent ••••••  1664 

Hutsanei 1662 

Trustees  holding  oVer  without  consent ••••• ••.••  1664 

Action  to  determine  claim  to  real  property, 

for  withholding  possession  .f. •••••• 1644 

Mandamus, 

to  relator. • • 2088 

oti  altemative  mandamut  •••••••••••••••••#*•«••  2068 

Against  usurper  of  oBcs, 

action  for.  •  • • •••••• ••#•••«••  196S 

Action  by  state  for  public  funds, 

for  misappropriatiiif  pnblic  moneTt  vest  In  peoplt..*t*»4  19T2 

By  strays. 

for  trespasses  by  straying  animals. ..,•.•••• •••••  8086 

for  ihalicidns  seiture  of  alleged  strays 8006 

for  willfully  setting  aliimal  at  large • 8009 

entire  when  scTeraf  anltnalt  trespass. . « ,  •  •  • 8109 

tn  justice's  court. 

Jurisdiction  over  actions  for ••• 2862 

in  replevin • 2031 

must  be  fixed  by  verdict 2931 

lillbility  of  delinquent  witness. .•«.• ••••« 2979 

|V«  Pot  OFFICIAL  OK  QUASI-OFPtCIAL  ACTd. 

for  Irregularity  In  sale  of  realty  oh  execution 1486 

for  taking  exempt  property,  are  exempt  from  execution 1394 

iot  bribing  or  making  gift  to  juror 1194 

against  juror  for  taking  gift  or  bribe 1198 

measure  of,  for  escape  of  prisoner  committed  for  cOnteihpt...  157 

for  escape  of  civil  prisoner 168 

V«  DotBLE;    TREBLB    AND   INCRXASXD. 

inrj  to  find  single,  and  court  to  Increase 1184 

deeision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste 1655 

for  waste  in  action  against  co-tenant ,.  liS65,  1658 

or  Single  for  cutting  trees,  etc , 1668 

for  forcible  entry  or  detainer 16«f 

md  increased  damages  for  vexatious  litigation 1901 

for  taking  illegal  fees .,.«,,,,,  ,^ , . . . .  T828a 

],219  Digitized  by  VjOOQ IC 


INDEX. 

Date*. 

mistakes  in,  oured  by  verdict,  ctc^  and  judgment ••••••     HI 

Deatb. 

proceedings   to   discover    death    of   tenant   for  life,  see  "Lxfi 
Tenant.  ' 

presumption  of,  from  absence  for  seven  years S41 

disposition  of  lunatic's  property  on  death 2344 

surviving    executor    may    act 2563 

successor   appointed   on    death    of   sole   executor 2563 

death  of  witness  to  will   to  be  shown  on  probate 2612 

proof  of  handwriting  of  deceased  witness,  to  will 2612 

I.  Action  for  damages  ior  causing. 

warrant  of  attachment   may   be  granted GiTi 

contributory    negligence,    pleading,    burden    of   proof 841t» 

right    of    action    conferred lft£2 

who    may    maintain 1902 

limited  to  two  years 1SQ2 

for  whose  benetit 1903 

**  next  of  kin  "  defined 1870,  1905 

measure  of  recovery  1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

II.  Effect  on  pending  actions  and  feocsbdings. 

1.  Of  judge. 

continuance  of  «pecial  proceeding  before  successor...  52,      58 

filing  undertaking  on  death  of  justice 3062 

hearing  appeal  without  return  on  death  of  justice 9056 

proof  of  proceedings  before  deceased  justice  of  peace. . . .     940 
proof  of  judgment  after  death  of  justice 8155 

2.  Of  attorneys. 

proceedings  on flB 

service  of  notice  of  appeal,  when  attorney  dead. 1902 

8.  Of  parties.    See,  also,  "  Abatement  and  Revival." 

general  provisions  not  to  affect  special  provisions 762 

testimony  of  deceased  person  at  former  trial 990 

estate  of  party  jointly  liable  not  discharged 758 

exoneration  of  bail  by  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so> 

ciety 1020 

cause  of  action  in  replevin  survives 1796 

action  for  wrong  not  abated  by  death  after  verdict,  etc. .  704 

court  may  order  action  abated 701 

no  extension  of  time  within  which  action  is  to  abate 791 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors 758 

on  death  of  sole  party 757 

successor  of  public  officer,   receiver  or  trustee  may  con- 
tinue   768 

substitution  of  successor 768 

proceedings  to  bring  in  party 790 

substitution  on  death  of  party  to  partition 1588 

severance   of  action   on    death  of  defendant   jointly  and 

severally  liable 758 

of  ejectment  on  death  of  plaintiff  or  defendant. .  • .  1628 

lOM 
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INDEX. 

Deatlt  —  Coatlniied. 

IL  Effect  on  pending  actions  and  proceedings. —  Continued. 

3.  Of  ^ar*iw  —  Continued.  * 

verdict,   etc.,   after   death   void 785 

judgment  by  confession  not  to  be  entered  after  defend- 
ant's death 1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  of  judgment  after    1210 

effect   of   entry   of   judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment       V  85 

motion   to   set  aside   judgment   after 1284 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal   after  death   of  adverse   party 129/ 

failure  to  substitute  on  death  of  party  pending  appeal . .  1296 

order  of  substitution 1290 

appeal  from  surrogate's  court  after 2«o8 

proceedings  in  surrogate's  court  on  death  pending  anneal.  ^<o6 
revocation   of  submission   to  arbitration   by  death   before 

award 2382 

proceedings  in  arbitration  on  death  after  award 2382 

4.  As  affecting  executions, 

new  execution  on  death  of  debtor  after  arrest 1493 

homestead  exemption  continues  after  death  of  owner . . .  1400 

1403 

issuance   after  death   of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor..  1379-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1376 

enforcing    execution    on    death    of    sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution..   14^5 
on  death  of  coroner,  etc.,  after  sale  on  execution.   1478 

Debta. 

of  deceased  person,  see  "  Decedents*  Estates." 

term  defined  in   surrogate's  practice 2768 

Decedeata'  Eatatea. 

See,  also,  "  Surrogate's  Court." 

jurisdiction    of    surrogate    over 2510 

"  person    interested  "     defined 2/68 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed  ^ 2344 

appointment  of  receiver  pending  action  for  partition,   distribu- 
tion  or   to   construe   or   establish   will 1869 

action   for  share   of  witness  to  will  excepted   from  jurisdiction 

from    justice's   court 2863 

Action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion   of    justice's    court 2863 

L  Property  and  assets. 

1.  Inventory  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cluded   in    inventory 1833,  1834 

when  inventory  may  be  contradicted  in  action  by  or 
against    executor,    etc 1832,  1834 

1221 
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INDEX. 

Decedenta'  Estates  —  Continued. 

I.  Profehty  and  assets  —  Continued. 
2.  Partition. 

when  executors  or  adminlstrMors  necessary  parties 1538 

direction  for  sale  free  from  lien  of  debts 15S8 

payment  into  court  on  sale  in  partition  free  from  debts.  1538 
withdrawal  of  shares  of  proceeds 1538 

II.  Claims  and  debts  agaikst. 

judgment  entered  after  death  of  party  establishes  debt 1210 

decedent's   realty   not  bound   by   judgment   against  executor, 

unless,    etc.^   .    .  , 18St 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution   against   decedent,   except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property. . . .  1280 

III.  Payment  op  legacies;  disteibution. 

"next    of    kin"    defined 1870 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share    of    property. 1868 

judgment  of  divorce  destroys  right  to  distributive  share.  1758,  1760 

IV.  CkEDTTOR's    action    against    NKXT   of    kin,    LB6ATSZ8,    RUBS   AND 

devisees. 

when    action    lies 1837 

excepted   from  jurisdiction   of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action....  1837 
Against  legatees  and  next  of  kin. 

"  next    of    kin  "    defined 1870 

may  be  against  one  or  all 1838 

apportionment   of   recovery   among   defendants 1839 

apportionment    of   costs   among   defendants 1839 

sheriff's    fee    on    execution    may    be    taxed    against    each 

defendant 1R39 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites    to    recovery   agaiiist    legatee 1841 

action   against   preferred    or   deferred   legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against   heirs  and  devisees. 

liability 1813 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters Itt44 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to  prosecute  notwithstanding  decree  for  sale  of 

realty  .   ., 1845 

must    oe    joint 1846 

recovery   to    be    apportioned 1847 

requisites  to  recovery  against  heirs ^. ; 1848 

account    of    executor,    etc.,    evidence   of   insufficiency   of 

assets    1848 

requisites  to   recovery  against  devisees 1849 

recoveries  from  personalty  to  be  deducted IKiO 

recoveries    from    heirs    to    be    deducted    from    recovery 

against    devisees * tSSfH 

complaint  to  describe  lands  with  common  certainty Iffil 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

preference  of  lien   of  judgment  over  individual  debt  of 

defendant 1852 

judgment  not  lien  on  reality  aliened  before  notice  of  lis 

pendens  or  entry  of  judgment.... •• 1853 

1228 
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Decedents*  Estates  —  Continued* 

VI.  Ckeoitob's  action  against  next  of  xxir,  rrc. —  Contliitied. 
Against  heirs  and  devisees -^  Continued. 

personal  judgment  when  lands  aliened 1864 

action  not  suspended  by  infancy • 1868 

execution  against  infant  suspended  for  one  year 1868 

liability  for  debts  charged  on  realty  not  affected 18C0 

General  provisions, 

preference  among  debts  of  decedent... 1856 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1806 
recovery    proportionate    only,    when    other    equal    claims 

exist 1866 

credit  for  prior  or  equal  claims  paid  by  defendant 1867 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity I860 

De«ett. 

as  ground  for  attachment 696,    637 

as  ground  for  order  of  arrest , 649 

in  Justice's  court   2886 

Decision. 

defined 8848 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.   1021 
may  direct  final  judgment  on  failure  to  plead  or  amend .   1021 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings, 8367 

In  city  court  of  New  York, 

form   of 8173 

demand  for  special  decision  stating  findings  of  fact  and 
law 3173 

II.  Rendition;  filing;  entry  of  judgment. 

time    limited    for    decision   of   motion    for    or    to    vacate    pro- 
visional  remedy 719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc 1774 

aew  trial  for  failure  to  file  within  time  limited 1010 

•osts  upon  new  trial  for  failure  to  file lOlf 

rendition  of,  on  alternative  mandamus 2083 

time  for  filing  in  city  court  of  New  York 3173 

action  for  wrong  does  not  abate  by  death  after  deciuon  made.  764 

entry  of  judprment  on  death  of  party  after  decision 763 

TOid,  if  rendered   after   party's   death 766 

entry  of  judgment  on,  when  whole  issue  referred 1226 

Interest  from  time  of  making  to  be  included  In  judgment 1286 

lo  be  iaierted  in  judgment  roll 1022,  1237 
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Digitized 


by  Google 


INDEX 

Decision  —  Contlniied. 

III.  Exceptions;  appeal.     Sec,  also,  "  ExcEPTiOHi." 

notice  of  exception  to 804 

case  not  required  on  appeal  on  exceptions  to  dcdmon 808 

to  finding  of  fact  not  supported  by  eridence VK 

ileciaratloii*. 

See,  also,  "  Admissions.** 
of  party  not  sufficient  ground  for  annulling  marriage... 11S3 

D«ore«. 

Sec  "  Suekogatb's  Couet." 

Deeds. 

See,  also,  **  Conveyances." 
appointment  of  guardian  by,  see  "  Guakdian.*' 

appointing  guardian  to  be  recorded 2657 

conveyances  acknowledged  or  proved  admissible  in  evidence....    SSS 

recced,  or  certified  copy,  admissible  in  evidence 085 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .    936 
proof  on  oath  of  interested  or  incompetent  witness  not  sufficient    9B6 

demand   for   admission   of  genuineness   of 73S 

costs  of  proving  after  demand  for  admission  of  genuineness 7H 

of  land  without  the  state  admissible  in  evidence,  when,  etc 846 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible  in   evidence 947 

recitals    in    as    to    heirship 841b 

effect  of  conveyance  of  property  of  infant  or  incompetent 2338 

shenfTs  deed  on  sale  of  realty  on  execution 1471-1473 

relates  back  to  time  of  sale  on  execution • 1440 

Default. 

when  clerk  may  enter  judgment  by 1211 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk   on  verified  complaint 1218 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3161 

no  appeal   from  judgment  or  order  by 1294 

judgment  by  default  in  ejectment  conclusive  after  three  years...  1526 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  hy  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property....  1645 

recovery  of  dower  by  default  of  gpardian  of  infant 1605 

asaertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion   1232 

relief    from T88 

relief  within  one  year  against  judgments,  orders,  etc... 734 

In  justice's  court. 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2988 

proof   on,   after   order   of  arrest 28QS 
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Defects* 

See,  alio,  **  AMBirDxnrr; "  "  tfisTAXx.** 

when  cured  by  verdict,  etc.,  and  judgment 721 

supplyinir  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 728 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 728 

in   surrogate's    court 2538 

Defendant*. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 461 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 
person 1817 

I.  AprsASANcs  BY.     See  "  ArpBAHANCx." 

II.  Nbcessasy  akd  paorss  pAaTiss.    See  "  PAaTiKs." 

III.  Defences  awd  pleadings.    See  "  Answxk;  "  "  Countuclaim;  •• 
"  Demueeer;  "  "  Pleading." 

Definition*. 

action  8888,  8843 

action  of  ejectment. 8343 

affidavit  3348 

"annulled"  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body  or   officer 2146 

clerk 3343 

contractor 3398 

counterclaim 501 

creditor   2768 

criminal  contempt   8 

debts 2768 

decision   3343 

decree    2548 

determination    i 2146 

distinct   parcel   on   real  property 3343 

domestic    corporation    3343 

entry    of    judgment 12^{6 

failure    of    proof o41 

final   order   2548 

foreign   corporation    3^^3 

general  and  special  verdict 1186 

improvement    3398 

incompetent  persons 2320 

inheritance   2768 

injury    to    property 3343 

intermediate    account    2768 

intestate    27(« 

issues 063 

judge    3343 

Judgment 1200.  3343 

judgment  creditor 3343 

judgment   creditor's    action 3343 

Judicial   settlement 2768 

letters  of  administration  21768 
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Deflnition*  —  Continued* 

lienor •.•••••»•••• ••••••«     

laborer 2t3M 

mandate S343 

materialman S399 

motion • 748 

next    of    kin 1870,  11105,  2768 

notify,  as  used  with  rcsjicct  to  jurors 3:513 

order    TOT,  :i:;4;i 

owner    33.V5.  J.;i» 

person    .    .    .'VC-Jf* 

person    interested     !!'<  U8 

personal    injury     o><l'{ 

personal    property     ^l•-^ 

properly <  L*{, 

public   improvement 3Cti<^* 

real    property    2i4i8,  3^.18,  ;ta*< 

report iCiUJ 

resident,   for  purpose  of  jury  service  in  New  Vork  county. 1o>«) 

special   proceeding 33^14,  3:{43 

sub-contractor Slf!^^ 

surrof^ate '. .  2T»W 

testamentary   trustee   Wi^'tH 

trial   juror   'A.A:i 

trial  jury 3343 

trustee  of  express  trust 440 

upon   the  return   of  a  citation 3768 

will 27ti8 

Oemand. 

for  relief,  see  "Answbi;**  "  Covtlaivt;  **  "  CotrKTracLAiM." 
notice  of  appearance  and,  see  "  Appearance." 

limitation  of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document 739 

costs   of   proving  genuineness   of   document   after   demand   for 

admission    thereof 735 

before  action  on  official  bond 1801 

Denmrrer. 

See,  also,  **  Pleadiho.** 

need  not  be  verified • 823 

to  be  subscribed  by  attorney 6B.  421 

appearance  of  defendant  by 421 

pleading  of  defendant 4R7 

service  of,  before  expiration  of  time  to  appear ^ 422 

extension  of  time   to   demur  in   action  against  corporation   on 

bill   or  note 177fi 

to  amended  pleading US 

I.   To   COM  FLAX  KT. 

grounds  of •••• 488 

must  specify  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 490 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer 4M 
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Deakiirrer  —  Continued. 

II.  To  AttSWtlL 

when  plaintiff  may  d^mur..... * •....• 4M 

to  partial   defence   in 606 

to  counterclaim,  grounds  of 496 

mutt  specify  grouttds 486 

for  lack  of  capacity  of  defendant  to  rteovtf 496 

III.   To  UTLY. 

when  defettdtffit  may  demtif. 496 

tV.  I  if  UAntkUVi. 

to  alternative  writ..... 2078 

grounds  of .•• • 2076 

to  return  to  alternative  writ ••• • 2078 

service •••• ••• •• 2081 

V.    TaiAL;    JUDGMENT,    ETC. 

judgment  on  frivolous  demurrer 687 

forms  issue  of  law 964 

where  triable 976»    900 

order  for  trial  to  be  served  with,  in  action  against  corpora- 

tion  on  bill  or  note 1778 

decision  n«ed  not  ftfld  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final    judgment,    on    failure    to    plead    or 

amend   1021 

award  of  costs  on  judgment  on 8282,  8233,  8289 

amount  of  costs 3261 

in  justice's  court 2986 

costs  on  demurrer  in  justice's  court 8077 

VI.  Plbaoimo  ovki;  ambnoment. 

leave  to  plead  or  amend  after  decision 497 

Severance  of  causes  of  action  improperly  uziitcd 497 

Amendment  on  decision  in  justice's  court • 

DeniAl*. 

See  "Amswb«;"  "Reply." 
in  answer  in  justice's  court ••••• ••••«•••, 

See,  allso,  "  Fatm^kt  into  CoutT." 

court  may  order , 717 

dilobedieuce  to  order 718 

in  lieu  of  undertaking  on  appeal 13CKi 

Deposltionn. 

justices  of  city  court  of  New  York  may  take 326 

issuing    comnnssiun    from    city    court   of    New    York 3172 

expense   of   procuring   testimony   on  commission   for  use   before 

court    of    claims 272 

surrogate  m^y  take  testimony  of  infirm  witness  out  of  court...   2543 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  countj^ 2.544 

costs    for    taking    deposition 'S'^Ttl 

costs,  for  drawing  interrogatories 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state 3310 

fees  upon  commission  from  justice's  court  deposition 8325 
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to  take  teetimony  of  hospital  physicians  in  actions  for 

injuries g» 

reference eW 

'.     TaKSN   AMD  TO  BE  USED  WITHIN    THE  STATE. 

applies  to  surrogate's  court ■ 2770 

whose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  officers  or  directors  of  corporation 872 

production   of  hooks   and   papers   of   corporation 872 

order  for  examination 873 

order  may  limit  examination 871 

order  may  require  physical  examination  in  action  for  personal 

injuries. ^ 87S 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge...  877 

Eroduction  of  prisoner  under  sentence  for  felony 877 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

Corpus." 

stipulation  for  deposition  by  consent STB 

subpcena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

•     equivalent  of  oral  testimony 883 

objections  may  be  made  at  trial 883 

original    affidavits    presumptive    evidence   of   compliance    with 

statute 884 

for  use  on  motion 88S 

affidavit  for  deposition  to  be  used  on  motion 886 

subpoena  to  witness  on  order  for  deposition  on  motion 886 

appointment  of  referee  to  take  deposition  on  motion 886 

resident  witnesses  to  be  examined  within  county  of  residence.  866 
non-resident    witnesses    to    be    examined    in    county    wherein 

served 866 

II.  Taken  without  for  use  within  state. 

applies  to   surrogate's  court 2770 

when  commission   to  issue 887,  888 

who  may  he  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  880 

to   whom   application   made 880 

to  be  made  on   notice 880 

order  may   impose   terms fflO 

order  by  judge  out  of  court  to  be  entered  with  clerk 890 

settlement  of  interrogatories 801 

governed  by  general  rules  of  practice ; . . .  891 

interrogatories  to  be  annexed  to  commission .802 

directions  for  return  of  commission  to  be  indorsed  by  judge  802 
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l>«poaltlon«  —  Continued*         % 

II.  Takek  without  FOft  USB  WITHIN  8TATK  —  Continued. 

to  be  returned  through  post-office  unless  otherwise  directed..  892 

commission   to  examine  orally 883 

when  open  commission  may  issue 884 

oral   examination   prohibited    when   adverse   party   infant    or 

committee 885 

open    commission   prohibited  when   adverse   party   Infant   or 

committee 886 

notice  of  examination  upon  oral  questions 896 

upon  open  commission 886 

to  whom  open  commission  directed 887 

who  may  be  examined  on  open  commission 887 

return  of  open  commission 887 

order  directing  deposition  to  be  taken 888 

before  whom  depositions  may  be  taken  under  order 889 

notice  of  taking  depositions  on  order 889 

how  deposition  taken  without  interrogatories 800 

right  of  party  to  examine  when  taken  without  interrogatories.  800 

copy  of  statute  to  be  annexed  to  commission  or  order. . .  800,  801 

oath  to  be  administered  to  witness 801 

examination  to  be  reduced  to  writing  and  subscribed 801 

exhibition  or  copy  to  be  annexed  to  deposition 801 

deposition  to  be  subscribed  by  commissioner,  etc •  801 

and  exhibits  to  be  annexed  to  commission  or  order. . . .  801 

to  be  inclosed,  sealed  and  returned 801 

nay  be  executed  by  one  of  two  or  more  commissioners,  etc. .  801 

certificate  of  execution  to  be  subscribed  and  annexed 902 

form  of  certificate  of  execution 802 

certificate  of  execution  is  sufficient  return 803 

return  of  commission  by  agent 804 

when  agent  sick  or  dead 805 

commission  with  depositions  and  return  to  be  filed 806 

transmission  by  mail 807 

to  be  filed  when  returned  by  mail 807 

order  for  commission  on  consent 808 

to  be  retained  in  office  of  clerk 809 

parties  may  inspect  returned  commission,  etc 808 

order  for  suppression 810 

may  be   read   in  evidence 811 

equivalent  of  oral  testimony 811 

objections  may  be  taken  at  trial 811 

interrogatories  and  deposition  in   foreign  language 812 

interpretation  .of  deposition  in  foreign  lan^age 812 

letters  rogatory  may^  issue  in  lieu  of  commission 813 

letters  rogatory  to  issue  only  on  written  interrogatories 813 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  813 

III.  Taken  within  foe  use  without  state. 

when  deposition  may  be  taken 614 

subpoena  to  witness 815 

punishment  of  recalcitrant  witness 815 

taking  and  return  of  deposition 818 

rV.  To  pekpetuatb  evidence  as  to  title  to  eealty. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   1688e 

notice  of  application  •  • 1688f 
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Deponltlons  —  Continued.  * 

IV.    To    PERPETUATE   EVIDENCE  AS   TO    TITLE   TO   &EALTY Cotltinucd. 

appointment    of    referee 1688f 

notice   of   hearing   before   referee 16^8f 

proof   of   notice   of   hearing 16^$% 

adjournments    of    hearing 16SSf; 

Buopccnas   to    witnesses 16MSs 

cohipellirig    attendance    Of    wittiesseB KVv^ 

mode   of    examination 1688h 

refusal    of    witness   to   an3wer l^SKh 

authentication    of    deposition . . . .  4 .  < .  * * l6SSh 

deposition   to   be   filed   and   recorded. l<^Sh 

against  whom  deposition  may  be  usea  aa  evidence.  ...••..•  16bM 
V.  Im  justices'  cocrts. 

commission   to   cxamitit*    oil    interrogatories 21^4) 

orally 21W1 

when  and   how  commissio-i   granted. . « 2n^'2 

adjournment   of   trial    pending   return 21^^ 

execution    and    return    of    commission.,...^ 20^4 

receipt  of  commission  and   return   by  justice 2SV(5 

certificate    of    execution.......... * 2W*6 

admissibility   and   effect  of   deposition *£M4\ 

powers  of  commissioners 2967 

Descent  Cast. 

right  of  possession  not  affected  by.. •••»..     874 

Detainer. 

Sec  **  Forcible  £ntrv  and  Detainer.*' 

Detei>mlnAtlon  of  Clitlnl  \ia  Aedl  I*rop<*rtT. 

See   '*  Real  PRotfekTv/'   II. 

DeTlnees. 

Sec.   also,   "  SuftRocATE's   Court,**   "•Decedents'  EsTAtEs." 
creditor  s  actions  against,  see  '*  Creditor^'  Actions;  "  "  Decb- 

pents'    Estates." 

not   to  be  drrested   when   sued   as  ^representative 5ri5 

extension  of  time  to  appeal  from  judgment  against  testator....     785 

to   move   to   set   aside  judgment  against   testator 7S> 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 12rj2 

execution   against   propefty  In   hands  of 12f71 

no  execution  against  decedent,   except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property....   1.^9W 

mav    maintain    action    for    waste . .  .^ '. 1652 

judgment   against,    bars  action    against  executor,   etc 1821 


Dlreetom. 


See,  also.  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  mone3red 

corporations   394 

action   against,   for   misconduct 1T81 

injunction    against,    in    action    to    dissolve  corporation 1787 

may  be   joined   as  defendants   in   action   to  dissolve 1790 

separate   action   against,    to   enforce   liability 1791 

proceedings 1793 

liability    to   be    fixed   by   judgment 1795 

when  compelled   to  testify  in  actions  against   corporation 1805 

to    be   suspended   or    removed   only   in    action    by   attorney-gen- 
eral    1811.  1812 

liability  for  costs  to  people  in  action  against  corporation 1867 

1230  Dgtized  by  Google 


INDEX. 

I>lflbiiriie^eiit«. 

Sec,  also,  **  Costs;  "  "  Fees." 

on    appeal    from    justice's    court 9000 

what  allowed  on  a   motion 3251 

to  be   included  in  bill   of  costs S2&6 

atiidavit   to   3267 

Diaebarflre. 

writ  of,   abolished;    order  substituted •..  2018 

DlacontlniiaAce. 

no  discontinuance  by  vacancy  or  change  in  court 95 

plaintiflf  cannot  submit  to  nonsuit  after  jury  retires 1182 

of    action    in    aid    of    attachment (580 

of     condemnation     proceeding 3374 

of     supplementary     proceedings JMM 

in   justice's    court   when   accounts   exceed    $400 29r)0 

not  permitted  in  justice's  court  after  charge  of  jury 3007 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

Dlae«T*vir. 

ancillary   action    for,    abolished 1914 

how  compelled  in  judsment  creditor's  action 1878 

See  "  Creditoks'  Actiohs." 

action   for,   in   aid  of  attachment 655 

discovery  of  any  article  or  property 803 

I.  Op  books  and  papeks. 

court   of  record  may  direct 803 

applicable    to    surrogates'    courts 27  iO 

general  rules  of  practice  to  prescribe  cases  and  procedure...  8Q4 

petition    HfYS 

order  to  discover  or  show  cause 805 

stay   of   proceedings   pending 805 

vacating  order    to   discover   or   show   cause 806 

order  on  return  of  order  to  show  cause 807 

appointment    of    referee    to    superintend 807 

fees  of  referee 807 

punishment    for   djsobedicnce   of    order 808 

striking  out  pleading   for   disobedience   of   order 808 

dismissal  of  complaint   for   disobedience   of  order 808 

exclusion  from  evidence  for  disobedience  to  order...., HtH 

disobedience   to   order   a    contempt 808 

effect   oi   papers,   etc.,    produced 809 

II.  Op  property  withheld  prom  executors  and  administrators. 
Sec  "  Surrogate's  Court." 

in.  Op  death  op  tenant  po«  lipb.     See  "  Lipb  Tenant." 

DlamlaMil. 

See,  also,  "  Complaint,"  V. 

for  failure  to  serve  cop^  of  complaint 480 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc. . .  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 
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Diflmiasml  —  Contlniied. 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 12UU 

of  submitted   controversy  for  insufficiency  of  statement 12hl 

of    supplementary     proceedings 24r»4 

judgment    of   nonsuit    in   justice's   court 3U13 

Disorderly  Condact. 

in  presence  of  court,   a  contempt C 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Diaorderly  IIoii«e». 

Sec  **  Bawdy  Houses," 

l>l«po«ae««  ProeeedinflTs. 

See   "  Summary    Pkocegdings  to   Dispossess." 

IMsquallllcatloii. 

See  "  Courts;  "  '*  Judge;  "  *' Juey  and  Jukors;  "  "  WiTKnaKa." 

Dlsaolntlon. 

of  corporations.     See  **  Corporations." 

Dlatremi. 

action  to  recover  chattel  distrained  triable  where  cause  arose. .     S8S 

ejectment  for  lack  of  goods  to  distrain  for  rent 1506 

exemption  of  exhibits   at   exhibitions 1404a 

Dlatrlbntion. 

See,  also,  "  Decedents*  Estates;  "  "  Surrogate's  Court.** 
judgment  of  divorce  destroys  right  to  distributive  share.   1759,  1760 

Dlatrict  Attorney.  . 

to  prosecute  removal,  etc..  of  attorneys 68 

partner   of,   not   to   defena   prosecutions 78 

not   to   defend   after  he   leaves   office 79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vaca^^^   or  disability 2484 

limitation  of  action   for  penalty  or  forfeiture 3S7 

action   by,   to   recover   penalty   or   forfeiture 1962- 19<M 

on    forfeited    recognizance 1906-19h8 

to  make  application  for  writ  of  assessment  for  damages ;£l«» 

may  apply  for  state  writ  in  action  by  i>eople 199«t 

application  by,  for  habeas  corpus  to  testify 2U12 

notice  to.  of  application  to  remit  fine,  etc 3.'2 

application  for  habeas  corpus  to  testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. .  SllCtS 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  30*12 
account  of  forfeited  recognizances,  etc 1968 

Dlatrict   Coarta  of  Kenw  Torlc. 

See  "  New  York  Municipal  Courts." 

DIvldendn. 

apportionment  of»  on  death  of  person  interested 2674 
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action  for  separation,  see  "  Skparatioh. 

to  annul  marriage,  see  **  Marriage.^ 

I.  JtrmSDiCTioK;  evidence;   procedure. 

what  residence,  etc.,  gives  jurisdiction ITOS 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   438,    489 

proof  of  service  of  summons ^"^I^ 

answer   wt.ca   need   not  be   verified 1757 

counterclaim     1770 

service  of  pleadings  on   corcs;jondcnt    1767 

co-respondent  may  a,i,.ear  without  service  of  pleadings 1757 

preference  on  calendar   791 

when   reference  to   he  ordered 1012 

referee  to  be  appointed  by  court   1012 

when  sittings  may  be  private 5 

jury  trial  of  issue  of  adultery   1757 

competency  of  husband  or  wife  to  testify 831 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  1760 

legitimacy  of  issue  presumed  in  action  against  wife 1760 

denial  ot,  for  plaintiff's  adultery   1758 

for  connivance  or  condonation   1758 

II.  Entry  and  effect  of  judgment. 

on  reference  of  issues^  judgment  to  be  rendered  by  court...   1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  1774 

execution  not  to  issue  for  costs  until  final  judgment..   1774 

final,  not  to  be  entered  for  three  months,  etc 1774 

proof  of  allegations  on  default 1 757 

inchoate    right    of    dower    not   affected    by    judgment    against 

husband  1759 

interest  of  husband  in  wife's  propertv  ceases  after  judgment.   1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 1760 

terminates   right   of   dower    1760 

destroys  right  to  distributive  share  of  husband's  prop- 
erty       1760 

insurance  policy,   interest   of   guilty   party  in 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  1759 
of  child   born  before   offence   charged   not   affected   by 

judgment  against  wife 1700 

award    of    costs 1769 

to    co-respondent 1757 

n.  Alxuony  and  support. 

allowance  of  temporary  alimony 1769 

temporary    allowance    for    support    of   children 1769 

allowance    for    costs    and    expenses 1769 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment     1774 

judgment    for    alimony .• 1759 

education   and   maintenance    of   children 1759 

support  of   wife   when   she   is   plaintiff 1771 

court  to  regulate  custody   and   maintenance   of   children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...   1759,  1771 

modification   of  decree  on   rf-marriagc   of  wife 1771 

enforcement   of    alimony   awarded   by   foreign    decree 1772 

security   for  supi>ort  of  wife  and  children 1772 

sequestration   of   husband's   property 1772 

enforcing   support    by    proceedings    for    contempt 1773 

imprisonment    fur    non-payment    limited Ill 

Doclcet. 

of    judgments,    etc.,    see    "County    Clerk;"    "  Judcmewts;  "jlp 

*'  Surrogate's  Court."  _  5 

of  Justice,   see  "Justice  of  the   Peace."  ^  '~ 


VHOVK, 

Docmnenta. 

See,  also,  "  Evidenci." 

demand  for  admission  of  genuineneu, •••••••••••..•    TM 

costs  of  proving  after  demand  for  admiuioii •    TBI 

Dommeiiti^ry  JJytdence, 

Sec  **  KVIDBNCK." 

pQineatlc  Oorpormtlona* 

See  "  CoRPosATioNS." 

Dower. 

in  realty  sold  on  execution  and  convcsred  to  executor,  etc,  of 

purchaser 147S 

judgment  of  divorce  against  wife  terminates  right 1760 

not  affected  by  judgment  of  divorce  af^tnst  husband 119 

admeasurement  may  be  subject  of  arbitration 2366 

action  for  waste  against  tenant  in  dower 1661 

I.  Action   fok. 

1.  Jurisdiction;  parties;  pleading,  etc, 

ejectment  cannot  be   maintained   for 1480 

jurisdiction    of    county   court •    340 

acceptance  of  assignment  of  dower  bars  action 16IH 

limited  to  twenty  years 1596 

disabilities  excepted  from  period  of  limitation 1996 

interruption  of  limitation  oy  acknowledgment 1596 

occupant  necessary  defendant 15W 

necessary  defendants  when  lands  not  occupied 1567 

persons  claiming  interest  proper  defendants 1598 

possessing   or   claiming   different   portions   in  sev- 
eralty  1599 

description  of  property  in  complaint 1O06 

complaint  to  set   forth  name  of  husband 16(>6 

issues  of  fact  triable  by  jury 968 

triable  where  property  situated 9R2 

preference  on   calendar \ 791 

3*  Refertnce  or  commission  to  QdmcasMre. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commiMiopers 1O07 

oath  of  commissiopers  or  referee 1606 

removal  of  commissioners  or  referee 1606 

filling  vacancy  in  office 1606 

how  admeasured 160lt 

employment   of   surveyor 1009 

fees 399 

all  commissioners  must  meet  but  majority  may  act WIO 

report  of  referee  or  commissioners   1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount    9299 

3.  Damages  for  withholding. 

may  be  recovered  in  action 1600 

measure   of  damages   1600.  1601 

not    to    include    use    of    improvements    since    husband's 

death    1600 

against  grantee  of  husband 1601 

not  to  include  use  of  improvements  made  after  slienatisn 

by  husband 1601 

when  property  occupied  or  claimed  in  severalty -.  1602 

damages    for   withholding  to  be  awarded  by  wul  judg- 
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i>0"frer  —  Continiied. 

I«  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  has  alientted  land....    ••..  1603 

against  purchaser 1685 

infant  may  maintain  in  her  own  name 1686 

i.  Judgment. 

final  judgment 1613 

execuitoA  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....   1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security  on  staying  proceedings  after  verdict 616 

damages  6ft  stay  after  verdict «.    617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  cm  amieal  not  ta  be  granted  if  plaintiff  gives  under- 
taking for  restitution 1616 

action    for  instalments  of  dower... a.** •...  IW 

additional    persons    bound    by    judgment • 1671a 

6tf  Sale  for  noH-paymenf  or  on  consent, 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  grossT  Sum  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 1618 

ascertaiding  amount  payable  in  gross 1618 

interlocutory  judgment   for  sale  on  consent  to  receive 

gross  sum •  •  1610 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report   of    sale 162S 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated   » 1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  DETESMiVfE  claim  fok. 

action  to  determine  claim  to  real' property  does  not  lie......  1638 

claim   of   dower 1647 

proceedings  when  plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for    admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1649 

III.  PAKTITIOir. 

Sersons  having  inchoate  right  necessary  parties 1538 

ivision  in  partition  when  dower  exists  in  undivided  share. .  1553 

sale  when  dower  exists  in  entire  property 15G7 

sale  of  property  in  partition  free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1568,  1569 

investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  1569 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into  court  in  satisfaction   on  sale  free   from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

aotice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 
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Dofrer  —  CoBt|iiiied. 

V.  Sals   to   pay   dbcxdxnt's   dkbts.      See   '*  Suxkogatx's   Coun." 

when  dower  right  to  be  included  in  sale 2717 

VI.  Op  infants  and  incompetent  pzksons. 

application  to  release  inchoate  right  of  incompetent  person..  2351 

effect  of  release  of  dower  of  incompetent  person 2356 

order  on  application   2981 

investment  of  proceeds  of  sale  on  application  for  release....  2361 
may  be   incluoed  in   sale   of  real   property  of   infant  or  in- 
competent   2382 

sale  of  dower  right  for  gross  sum 2383 

ground   for  annulling  marriage 1743,1750 

Dvtehe**  Comity. 

jail  liberties  for   145 

stenographer  for  supreme  court,  county  court,  etc 256»    257 

B. 
BarBlBff*. 

of  debtor  exempt   1879,  2463 

execution  against,  when  and  how  issued 1391 

Bsisement. 

for  encroaching  wall  arises  after  two  years  without  action....  1499 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

jCaitors. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

ESducatloiial  institittloiis. 

on   whose  application  to  be  dissolved,  etc %....  1804 

appointment  of  receiver   1810 

BJeetment. 

J.  When  action'  lies. 

"  action  of  ejectment "  defined 8S43 

to  recover  property  forfeited  for  treason,  see  **  Tbeason.** 
by  people  tor  escheated  property,  see  "  Escheat." 

mortgagee  cannot   maintain 1498 

dower  cannot  be  recovered  in 1499 

•  for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .  2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  b^  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion    for  production  of  authority  of  plaintiff's  attorney..  1512 

order   for   production 1513 

evidence    of    authority 1514 

II.    Foa    NON-PAYMENT   OP   BENT. 

when  action  may  be  brought 1604,  1506 

stay  on  payment  of  arrears 1506 

judgment   to   state    amount   of   arrears 1507 

restoration  of  possession  on  payment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^. 1510 
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III.  Parties;  pleading. 

joinder  of  causes  of  action f^ 

occupant  to  be  made  defendant JgOjJ 

parties  defendant  when  lands  unoccupied low 

persons  claiming  interest  may  be  joined. low 

joinder  of  claimants  on  motion  of  defendant tSeO 

abatement  and  revival  of  action 1521 

severance  when  different  parties  succeed  to  different  parcels.  1522 
when  different  parties  succeed  to  realty  and  to  rents. .  1523 

when   separate  occupants   are  joined 1516 

description  of  property  in  complaint 1511 

IV.  Tkial;  verdict;  judgment,  etc. 

order    restraining    waste 1681 

issues  triable  by  jury 968 

triable  where   property   situated 982 

order   declaring   death    of  life   tenant  presumptive   evidence 

only  2319 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict 616 

damages  on  stay  of  proceedings  after  verdict  include  waste.  617 

joint  judgment  against  occupants  of  building 1517 

juogment  against  one  defendant  subiect  to  rijshts  of  others.  1518 

when  plaintiti's  title  expires  before  trial 1520 

after   trial  of   facts  conclusive 1524 

by    default   conclusive 1526 

execution   may   issue  on  judgment 1240 

securit]^  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession  when  judgment  vacated 1529 

restitution  on  vacating  of  judgment  for   plaintiff 1529 

when  plaintiff  entitled  to  costs  of  course 3228 

V.  Damages  for  withholding  possession. 

complaint    may    demand 1496 

damages    recoverable    1531 

permanent  improvements  allowed  in  reduction  of  damages..  1531 

rents  and  profits  part  of  damages 1497 

action  against  purchaser  to  recover 1685 

infant  may  maintain,  in  his  own  name 1686 

certain  returns  may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...  3289 

KBRbAlmers. 

exempt  from  jury  duty 1030,  1081,  1127 

KBRbesBlement. 

order  of  arrest  in  actions  for 549 

Kmbrmcerr* 

forfeiture  and  damages   for 1193,  1194 

IBatinent  Domain. 

See  "  Condemnation  Proceedings," 
when  property  taken  bv  state,  sec  "  Assessment  of  Davagbs." 

payment  of  compensation   under  judgment  of  court  of  claims.  2b9 

Banployer. 

execution  against  earnings,  when  and  how  issued 1391 

BstsUieers. 

exempt   from   jury    service 1030.    1081,  1127 
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forcible,  see  "  Foscxblb  Entby  and  DsTAZNttL" 
of  judgments,  see  "  Judgments." 

on  another's  property  for  survey le®  1884 

ejectment   by  landlord   having   right   of  entry    15W,  1^ 

distinction  between  forms  of  action  abolished  3339 

pleading  e(]uitable  defence  or  counterclaim 5C7 

Crle  Comitr- 

appointment  of  criers 91 

of  court  officers    !.!!!.!      JJ7 

rules   for   calendars    ! . .  ZSi 

fees  of  constables  and  deputy  sheriffs  for  attcadiiig  court  ....  3312 

stenopaphcr  of  surrogate  s  court , P495 

jail    liberties    for ',".'.*    145 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer   to  exercise  powers  of  coroners * 18U 

Ifirror, 

.  ®*?'  'J*?!  L'  Af^ftAL;  ••  "  Diricrst  "  "  MtrtA«ts." 

writ   of,   abolished    128S 

power  to  amend  ptoce&s,  pleadings,  etc '.'.'.!    73 

immaterial,  to  be  disregarded 723 

Taeating  judgment    for 12S2-1292 

jurisdiction  of  jusdce's  c6tirt , 2862 

of  sick  prisoner  removed  to  hospit^ 127 

from  jail  liberties 155 

snerift  exonerated  from  liability  fey  bona  tor  jail  liberties. .  150,    138 

sheriff's  liability  for 1 .     158 

service  of  summons  on  sheriff  for 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor ISO 

action  on  bond  for  jail  liberties..... 160-171 

action  for,  barred  by  action  on  bona  for  jail  ^liberties 1(9 

stay  of  judfi^ment  pending  action  on  bond  tor  jail  liberties 170 

return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escape  of  sheriff < .    177 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties i7J» 

liability  of  coroner  when  sheriff  plaintin  179-181 

limitation  of  actions  for  385 

liability  of  sheriff  as  bail  for  587 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages 9K 

new  execution  after  escape  of  execution  debtor  1402 

application  for  leave  to  sue  on  sheriff's  official  bond  for l^FO 

amdavit  of  head  of  family  on  justice's  judgment  a  defence POM 

Escheat. 

attorney-general  to  bring  ejectment  for  real  property 4  1977 

in  name  of  people * 1^ 

advertisement  of  pendency 1978 

unknown  claimants  to  be  joined < 4  19^ 

effect  of  judgment  against Iw) 

report  of  recoveries  to  land  office 19^ 

BMtatea. 

Sec,  also,  "  Remaindermen." 
for  life,  see  **  Life  Estates." 

proceedings   to   discover   death   of   tenant   for   life,   see  **  Ltn 
Tenant." 

presumption   of  death   from  continued  absence M\ 

class  entitled  to  contingent   estate  as  parties  in  partition ......  1'>SS 

protection  of  future  rights  or  estates  on  sale  in  partition 1570 

vesting  of  contingent  interest  in  trustee   for  insolvent  debtor..  2177 

sale   of   contingent   interest    of   infant ^^ .....2318 
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INDEX, 

Estoppel. 

*•  Rbs  Adjudicata." 

by  final  judgment  of  «ourt  of  claims 269 

judgment  of  dismissal  not  a  bar  unless  on  merits. .  t 1209 

BSatra^*. 

See  "  STaAYS." 

SSvldence. 

See,  also,  "  Surrooatb'9  Couit;  "  "W|tjies»m," 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration for  usurping  privilege  or  franchise 1955 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted . .     838 

I.    PSESUMPTIONS. 

of  death  from  continued  absence 841 

seal  presumptive  evidence  of  consideration 840 

recitals   as   to    heirship   in    deeds 841b 

11.  Competency  and  admissibility. 

of  party  to  transaction  with  deceased  person 829 

of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for   criminal   conversation 831 

determination   of  competency   of   witness   in   justice's   court..   3005 

witness  not  excluded  for  conviction  for  crime 832 

in  mitigation  of  damages  admissible  at  inquest 536 

offer    to    compromise    not    admissible 738,     739 

proof    to    contradict    inventory    in    action    against    executor 

etc 1832,  1834 

conviction  for  crime  may  be  used  to  impeach  credibility. . . .     832 
testimony   of    surveyor   and   proof    of   standard   of    measure- 
ment   841a 

determining  age  of  child 961a 

III.    PSIVILEGCD    COlfMUNICAXIONS. 

between   husband,  and   wife ^ . . . .  831 

confessions  to  clergyman 833 

to  attorneys  and  their  employees 835,  836 

to    physicians    834,  836 

waiver   of   privilege 836 

attorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician   attending   injured   party  in    hosnital   may    testify. .  836 

V.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission  by  member  of  corporation 839 

declaration   or   confession    not   sufBcient  to   annul    marriage .  .   1753 
answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1018 

.  to  establish   or   probate   lost   or   destroyed   will 1865,  2621 

VI.  Testimony  on   former  trial  of  same  action,  etc. 

of  party  since  deceased  or  insane  or  non-resident 8.80 

when  admissible  in  action  to  determine  claim  to  real  property.  1646 

VII.  Perpetuating  and   preserving  testimony.      See,  also,   "  Depo- 
sitions." 

in  action  to  determine  claim  to  real  property 1646 

depositions     of     parties     and    witnesses     to    expected     litiga- 
tion  870,    871 
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VII.  Perpetuating    and    preserving    testimony  —  Continaed 
Deposition  to  perpetuate  testimony  as  to  title  to  realty, 

testimony  may  be  received  in  action  involving  title  tu 

realty l«Mt 

inability  of  witness  to  attend  mun  be  shown 1688a 

documentary    evidence    not    atfected 16S8b 

mode  of  introducing  testimony 1688c 

objections   mav   be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents    of     petition 168Sc 

notice     of     application 16881 

appointment     of     referee ^§^f 

notice  of  hearing  before  referee. I688f 

proof  of  notice  of  hearing 1688f 

adjournments    of    hearing 1688g 

subpoenas    to    wUnesses 168Sg 

compelling   attendance  of   witnesses 1688f 

mode   of   examination 1688fl 

refusal  of  witness  to  answer t I688h 

authentication  of   deposition I688I1 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence....   168£ 
VIII.  Documentary. 

proved   during  testimony  of  witness   who   has   become  non- 
resident      830 

records,  documents,  etc.,  may  be  proved  according  to  com- 
mon  law    M2 

demand  for  admission  of  genuineness  of  paper 733 

exclusion  of  books  and  documents  for  disobedience  to  ordn- 

of    discovery    80^ 

origind  certificate  of  marriage  is  nresumntive  evidence.....     928 
proof  of  written    instruments    where    there    are    subscribing 

witnesses Wit 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961e 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting 961d 

proof  of  lost  execution   or  writ  under  which   sheriflTs  sale 

of  real  property  was  made 061e 

1.  Instruments  acknowledged  or  proved  for  record, 

conveyances   acknowledged   or   proved 9Vi 

acknowledgment  or  proof  of  conveyance  not  conclusive r    936 
conveyances  proved  upon  oath   of  interested  or  incom- 
petent  witness   not   admissible 936 

instruments   acknowledged   or   proved   admissible %7 

bills,   notes  and  wills  excepted 937 

conveyances  of  land   without  the  stat* 946 

probated  will  admissible 2G?1 

Records. 

of  judgments,  etc.,  see  infra,  VIII,  8.     Judgments,  De- 
crees, etc. 

may  be  proved  according  to  common  law 963 

maps,  surveys  and  official   rcc  *ds  on   file  in   New  York 

city   and  cotinty  for  twenty  years 955 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2623 

admissibility  of  record  of  wills  proved  prior  to  1876....   9tt23 

of  bill  of  sale,  etc.,   of  vessel 945 

of  conveyance 93!i 

not   conclusive    936 

original   record   of  marriage,   is  presumntive  evidence. .     928 
of  affidavit  of  sale   on   mortgage   foreclosure  by   adver- 
tisement   2398 

of  will  of  real   pronerty   admissible 263S 

of  decree  of  prohati?  of  heirshin  presumptive  evidence. .   2767 

evidence    of    weather    conditions 961f 

extracts   from  books  and  records  of  comptroller's  office 

as   evidence    931c 

8.  Judgments,    decrees,    etc.     See,    also.    "  Juogicxnts.' 

against  deceased  party  as  proof  of  debt 1210 
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VIII.  DocuMBNTART  —  Condnucd. 

9.  Judgments,  decrees,  etc. —  Continued. 

probated    will    admissible 2621 

decree  for  probate  of  heirship  presumptive  evidence. . . .  27tt7 
letters  testamentary,  etc.,  conclusive  as  to  authority....  2500 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2649 

order   for  execution   against  executor,   etc,   evidence   of 

assets 2549 

decree  for  payment  and  distribution  of  decedent's  estate, 

effect 2736 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and    facts    2181 

papers    other    than    discharge    of    insolvent    debtor    pre- 
sumptive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment  .  .  .  ,. 2319 

Of  justice  of  peace. 

proof  of  judgment 8166 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti* 

cated,  is  evidence 989 

docket  book  and  certified  transcript  admissible  in  jus- 
tice's court 988 

proceedings  may  be  proved  by  justice's  oath 940 

on  death  or  absence,  proceedings  may  be  proved  by 
original  minutes  or  sworn  copy 940 

4.  OMciat  certificates,  returns,  etc, 

certificates  or  affidavits  of  public  officers  on  file  are  pre* 

sumptive  evidence 92S 

certificate  of  search  b]^  legal  custodian  of  paper 921 

by  abstract  or  title  insurance  company 826)3 

official  searches  and  certificates  to  be  made  on  request....     961 

form  of  certificate  to  copies,  etc 967 

certificate  to  copies,  etc.,  must  be  sealed 968 

but  not  when  for  use  in  same  court 969 

certified  copy  of  record  of  conveyance 936 

not  conclusive 936 

certified  copies  of  papers  filed  or  recorded  in  public  offices.     983 

in  town  clerk's  office 984 

certified  copy  of  certificate  or  record  of  marriage,  is  pre* 

sumptive  evidence 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons. 482 

•heriff's  return  presumptive  in  action  on  undertaking  in 

replevin 1784 

constable's  return  presumptive  in  action  on  undertaking 

in    replevin   in   justice's   court ^ 2931 

recital   in  order,   resolution  or  record  of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.   931b 

6.  Federal   records. 

certified  copies  of  documents  on  file  in  departments  of 

United    States    944 

of  records  of   federal   courts 943 

of  bills  of  sale,   etc.,   of  vessel 945 

of  record   of   we.  Jier  bureau   observations 944 

certificate  of  director  of  census  to  population 944 
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'VIII.  Documentary  —  Continued. 
8.  Affidavits, 

of  printer  to  publication  of  notice M 

of  service,  in  case  of  death*  etc.,  of  person  senrim 937 

oif  sale  on  mortgage  foreclosure  by  advertisement 2396 

admissibility  of  rjr  parte  affidavit  m  justice's  court 30M 

7.  Notarial  protests,  certiHeates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof.  .  ! 928 

effect  of  affidavit  denying  receipt  of  notice  of  protest...  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary   924 

memorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc 924 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence    ' 929 

certified   copy  •  may  be  used WO 

verification  of  copy 931 

copy    of    designation    of    person    upon    whom    to   make 

service,    as    evidence 931a 

IX.  Statutes,  ordinances,  erc. 

statute   of   state 932 

of  another  state  or  country 942 

ordinances,   etc.,   of   municipal   corporations 941 

proof   of   colonial    statutes 941s 

X.  Foeeign   laws,  recobds  and  othbe  mattsks. 

statutes ."  942 

oral   evidence   of  common   law 94S 

reports  of  cases  admissi^blc  to  prove  common  law.... 942 

conveyances   of  land   wfthout  the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 9M 

oral  proof  of  copy   of  record 9.'>.1 

effect  of  forcijfn  record  or  judicial  procecdinpr  not  declared..  9.M 
authenticated   copies   of   records   of   public   office    of   foreign 

country 956 

transcript   of   docket,    etc.,    of   justice    of   peace    of   another 

state 948.  949 

proof   of  proceedings   and  judgment   of  justice  of  peace  of 

another  state fl.'iO,  flSl 

when   record   of   foreign   will   admissible 2703.2704 

proof  of  presentment   of  foreign  bills..... 8^ 

XI.    SUFFICENCV    OF     PROOF. 

failure   of   proof  defined 541 

declaration  or  confession  not  sufficient  to   annul   marriage..  1753 
proof   of   title   in  actions   for   recovery   of,   injuries   to,  etc., 

unoccupied   lands    9tl0 

sufficiency  to  establish  or  probate  lost  or  destroyed  will*  1865,  2H13 

determining  age  of  child 961a 

Bxceptions. 

to  rulings  on  law   allowed 99- 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported    by    evidence 9w 

during  trial  to  be  taken  when  ruling  made 99^ 

to  instructions  to  fury  to  be  taken  before  the  verdict 995 

during  trial  to  be  entered  unon  minutes •. . .  995 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee 994 

to  decision   of  court  or  report  of  referee 994 
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-  CoBtimied. 

to  decision  or  report,  time  for  filins  notice  of • M4 

10  be  inierted  in  or  annexea  to  judgment-roll 994 

part  ol.  papers  on  appeal 994 

cftie  settled  to  contain , 997 

may  be  stated  separately  in  case  settled 997 

making  and  UliaK  in  condemnation  proceedings 3367 

final  judipnent  not  stayed  by , 1005 

taking  ot,  does  riot  affect  motion  for  new  trial 1006 

may  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 996 

may  be  heard  in^  ftrst  instance  by  appellate  division 1000 

revoking  or  modifying  order  tor  hearing  in  first  instance  by  ap' 

pellate  division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee. 1001 

time  for   filing  on  motion  for   new   trial   to  appellate   division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court. .....  ^ 1339 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  ot  surrogate  and  refusals  to  find , 2542 

to  rulings  of  surrogate   during  trial - 2542 

remarks    or    comments    of    juage«    duly    excepted    to,    shall    be 

■ubject  of  review. **••»».•• 1323a 

I.  Gkkx^l  pbovisions. 
1.  When  to  issue. 

is  process  of  court « 1364 

on  judgment - 1240 

of  court  of  claims ., 269 

charging  joint   debtor  not  summoned  in   previous 

suit 1941 

on  sherifTs  bond  1883-18W 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....    1277 
levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree  for  money  by  surrogate's  court 2553 

when   to   issue   against   public   officer 1931 

for  costs,  not  to  issue  against  state 1085 

for  compensation  and  costs  in  condemnation  pro:?edings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of    land    4 2250 

against   joint   debtors,   when   all   not  served 1934 

enforcement  of,  a|;ainst  joint  debtors  when  all  not  served  1935 
on  judgment  against   representative  officer  of  unincorpo- 
rated   association 1921 

to  collect  fine  against  usurper  of  office 1956 

jury  fine  m  New   York  county '. 1117 

in  Kings  county  ••••• •••• 1156 

%  tssuonte;  requisites,  etc, 

under-sheriflF  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etd,  of 

sheriff : 1888 

may  issue  from  N.  Y.  citv  court  to  any  county 888 

from  N.  Y.  city  court  to  be  executed  by  sheriff 889 

to  be  directed  to  sheriff 1862 

tn  whom  directed  when  sheriff  a  party 1862 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed ^ .  1363 

four  kinds  of  0<D^l€  1^^ 

«ay  issue  simulr-  leously  to  two  or  more  counties. . . .  <5. .  1365 
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I.  GiNBKAL  PioviBxoNS  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  tttpplementary 

proceedinffs  .  .  .  .   24 

requisites  of 19 

within  what  time  to  be  returned ]?00 

to  whom  returnable 1369 

on  interlocutory  judgment  of  divorce  awarding  costs 1774 

issuance  on  fihng  transcript  from  another  court 1367 

to  whom  returnable  when  issued  on  transcript  from  an* 

other  court 1367 

issuance  on  transcript  of  judgment  by  justice 1367 

on  jud^ent  for  money  only 13Q8 

to  specify  date  from  which  interest  computed 136^ 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed 13P9 

separate  where  separate   sums  recovered 1374 

of  course  iKathin  five  years  137f 

after  death  of  judgfnent  creditor 1270 

how  issued  after  five  years Is^jf 

motion  for  leave  to  issue  after  five  years 137^ 

time  of  stay  not  to  be  included 1382 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security 13^1 

against  surviving  judgment  debtors   .- 13F3 

manner  of  collection,  when  issued  on  judgment  on  aher- 

irs  bond 13W 

8.  Return;  satisfaction, 

return  unsatisfied  to  be  entered  on  judgment  docket 1266 

payment  to  be  indorsed  on  execution 12M 

certified  cop^  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation. 3T6 

limitation  of  action  for  non-payment  of  money  collected 

on 3M 

II.  Against  peopekty  and  RBPassBNTATivBS  of  dsceasbo  dkbtor. 

no  execution  against  decedent,  except,  etc 1879 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue ^ 1381 

petition  to  surrogate  for  leave 1381 

against  ]>roperty  in  hands  of  executor,  trustee,  etc 1871 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared    1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  iudfi^ment  on  counterclaim  against  executor,  etc 606 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on   judgment  against  executor,  etc.,   per- 
sonally and  in  representative  capacity 1816 

securitv  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 1827 

executor,   etc.,   may  issue   on   judgment  recovered   by  prede- 
cessor in  office 1828 

against  infant  heir,   etc.,   in  creditor's  action  suspended  for 

one  year 7 1868 

sheriif's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1889 

HI.  Foa  POSSESSION  of  real  PKOPBITY. 

to  what  counties  issued 1386 

requisites.^ 1373 

may  require  collectien  of  monev  recovered  by  same  judgment.  1878 

order  granting  leave  to  issue  alter  death  of  defendui| 1816 
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IV.    FOK    DELXVULY    OF    CHATTXL. 

on  judgmeiit  in  replevin ITU 

power  to  take  chattel  under  execution  in  replevin. 1782 

may  require  collection  of  money  recovered  by  same  judgment.  1878 

requisites  of 1378 

to  what  counties  issued 1365 

return  unsatisfied  necessary  to  action  on  undertaking  in  re< 

plevin 1784 

return  as  evidence  of  breach  of  tmdertaking  in  replevin 1784 

on  judgment  in  justice's  court  1378,  1781,  2^1,  8088 

V.    AOAXMST   PIOPSaTY. 

to  what  counties  issued 186S 

requisites 1360 

when  attachment  has  been  levied 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action. 1491 

simultaneously  against  property  and  person 1490 

may  issue  after  escape  of  debtor 1492 

when   debtor   dies  in   custody    1498 

after  discharge  from  custody  by  creditor 1494 

new  execution  after  death  or  release  of  debtor  not  to  be  levied 

or  realty  sold   149S 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  ExBMFr  psopzarr. 

special  exemptions  not  affected  by  code 1889 

when  no  exemption  allowed  on  judgment  for  wages.. ..  8131,  8167 

8221 

of  householder  enumerated   1390 

working  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 
holder   1891 

woman  has  same  exemption  as  householder 1392 

military  pay,  pensions,  rewards,  arms,  etc 1398 

damages  for  taking  exempt  property 1394 

burying  ground 1396 

designation  of 1896 

homestead  of  householder   1397 

designation  of 1398 

of  married  woman 1399 

continuance  after  owner's  death  1400 

not  affected  by  temporary  suspension  of  residence 1401 

Hen  attaches  to  surplus  value  over  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1408 

money    representing    exempt    portion    of    property    sold    also 

exempt 1408 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void    1404 

cannot  be  reached  by  judgment  creditor's  action 1879 

by  supplementary  proceedings  2463 

on  execution  issued  by  justice  of  peace 3028 

exemption  of   exhibits  at  exhibitions 1404a 

VnTl.     tcVY    ON    PSaSONAL    PaOPBRTV. 

on   current   money 1410 

on  bank   bills    1411 

on  government,  state  and  corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under  warrant   to  collect   fine 2296 

when    superseded   pending  appeal 1311 

sheriff's    fees    3307 

sheriff  to  collect  fees  by  virtue  of  execution 3308 
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VII.  Lbvy  on  personal  propesty  —  ContiiMMd. 

!•  Interest  in  partnership. 

applic4tion  for  release  of  partnership  property 141S 

undertaking  for  release  Q06,  68(8,  1414 

on  interest  of  partner  previously  attached 1415 

undertaking    to    release   partnership    property    inures    to 

other  creditors. '. 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser 1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  ^execution 1405 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference   when  execution   issued   out   of   court  not  of 

record • 1408 

bona  fide  purchasers  before  levy  not  affected 140fi 

8.  Claims  of  third  parties. 

trial  of  claim 1418 

affidavit  of  claimant  1418 

manner  of  trial  lOJ 

c  xpenses  of  trial •  IWi 

•  urors  to  find  value  of  property Hllj 

jonding  by   creditor   on   claim 1419 

claimant's  right  not  affected  by  inquisition 1^ 

sheriff's  fees  for  notifying  jury 330i 

4.  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution 1422 

terms  on  substitution   142J 

severance    and   substitution   when    indemnity    relates   to 

f)art  only 1424 
icf  io  sheriff  when  joined  as  defendant  with  indemni- 
tors   .  .  .; 1425 

effect  of  order  substitutina;  indemnitors 1426 

notice  of  action  to  indemnitors. 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.  Levy  on  real  property. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1430 

property  held  in  trust 14S1 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 1433 

IX.  Sale. 

1.  Xn  general. 

when  and  how  emiducted • 1394 

order  of  sale  of  attached  nroi>crty 708 

penalty  for  removing  or  defacing  notice  of  sale l^ 

title  of  purchaser  not  affected  by  omission  of  notice Iw 

sheriff,  etc.,  not  to  purchase  at  sale 1387 

2.  Of    personal    property. 

of  perishable  property  in  N.  Y.  city  court 3175 

conduct   of   sale    1428 

notice  of  sale    1429 

perishable    property,    how    sold * ....  142y 

sale    of    partner's    interest 1417 
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DC.  Sali  —  Cotfthmed. 
.   S.  Of  real  property. 

tqnlty  not  to  be  sold  on  execution  for  mortgagt  debt  1481,  l«l 

notice  of  sale .•••••/••; '^Vili   i52k 

description  of  property  in  notice  of  sale 1«4,  14J» 

not  affected  because  only  part  of  property  advertised  is 

gQl^l    14M% 

penalty  'and  damages  against  sheriff  for  irregularity IgJ 

manner  of  conducting  sale . ■ •  }*5J 

owner  or  redemptioncr  may  require  sale  of  separate  parcel.  14»7 

♦'  distinct  parcel "  defined   JJjg 

duplicate  certificates  of  sale j™ 

certificate  of  sale  to  be  recorded • ^**J* 

Judgment  annulling  conditianal  on  rMaymant  9*  price...  1440 

rights  of  possessor  after  salt  and  besore  deed imi 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale 

of   real   property   was   made J)61e 

4.   IVastg. 

order  restraining  waste  during  period  of  redemption....  1*12 

motion  to  punish  for  contempt... < 144.') 

commitment    for    contempt...., 1444 

dischargo  on  undertaking »f«  1445 

X  RnoBMVTioN  or  bbal  fsopbity. 

time  for ,.•..».,•.,  t#46 

terms  of 1446 

who  nay  redeem  1447 

avoids  sale «« 1448 

by  creditor 1440 

time  for 1449 

lerms  of 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of 1451 

when  second  redeeming  creditor  has  prior  Hen 1452 

sulMequent  redemptions  by  other  creditors 1463 

by  creditor  after  fifteen  months 1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1459 

by  lienors  on  undivided  shares 1460 

nght  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

cridtQce  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgagee    * 1465 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection...,, 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of.  to  be  delivered 1469 

«ffect  of  recording  certificate  of  redemption , 1470 

%1.  SnzaxpF's  deed;  title  of  puichasee. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title^  divested  only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold..  1244 

relates  back  to  time  of  sale 1U$ 
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XI.  Shbeivt's  ozbd;  txtlb  or  rmtcHAsn  —  Cootfamtd* 

sheriff**  deed  oh  expiration  of  redemption ••«•••••••••  Hit 

when  presumptii  e  evidence  of  tact 1471 

grantee.  •  . 1472 

to  executoi  or  administrator  of  person  entitled 1478 

aasif^ment  of  rignt  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 132S 

not  to  affect  Utle  to  property  sold 445.  132S 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser 1480 

action  for  waste  by  grantee  of  sheriff 1664 

Summary  ^ocetdings  to  recover  possession, 
against  person  holding 

notice  to  quit  required ^_^ 

■tay  of  warrant  to  dispossess 2254 

Xn.   CONTtlBUTIOH   BBTWnif  DBFBNDANTS. 

when  judgment  collected  by  sale  of  realty  of  one..... 1481 

when  part  owner  redeems * 1482 

order  of  contribution  1482 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion   14« 

entry  on  docket  to  preserve  lien^ 1488 

Km.  Against  thb  pbbson. 

from  justices'  courts,  see  infra,  XIV.  From  $HsHeo^  comrts, 

1.  When  to  issue,  

arrest  under  warrant  to  collect  fine 2398 

on  judgment  for  working  woman  in  N.  Y.  city  court. . .  •  818T 

in  what  cases  issued 1487 

against  woman 1488 

on  judgment  of  justice's  court 8018 

for  money. 3026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person..  1490 
not  allowed  while  debtor  m  custody  under  another  execu- 
tion in  same  action   1491 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1498 

ereditor  may  discharge  debtor  after  thirty  days 1^4 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 1488 

2.  Issuance;  custody  and  detention, 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property.  1372 

to  what  counties   issued    1866 

return  on.  to  charge  ball 507 

duty  of  sheriff  on  execution  to  charge  bail 598 

custody  of  debtor 110 

on  justice's  judgment  for  pcnalt}'  or  forfeiture. . .  3032 

term  of  imprisonment  limited Ill 

support  of  prisoners   112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  22f78 
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XIII.  Agaxhit  the  person  —  Cont]nuc<L 

Si  luuance;  custody  and  detention  •—  Continncd. 

liabeas  corpus  to  produce  prisoner  to  answer  for  contempt  2278 

prisoner  produced  to  be  remanded 2282 

mAj  be  committed  for  civil  contempt  on  discharge 

from  cuatody 2282 

liabeat  corpus  to  produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 230T 

SL  Diteharge  from  imprisonment, 

from  arrest  for  delay  in  issuing .., 67^ 

release  of  insolvent  debtor  upon  his  discharge 2186 

how  validity  of  discharge  of  insolvent  debtor  tested 2186 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate  2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3168 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 

charged , 2218 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  applv  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 2201 

contents  of  petition  2203 

schedule  of  debtor's  property 2203 

aflSdavit  of  petitioner  2204 

correction  of  schedule   2206 

notice  to  execution  creditors 2205 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2208 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing , 2200 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable  2218 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee 2215 

discharge  not  to  affect  justice's  judgment 3037 

XIV.  FkOM  JVmCtM*  COURTS. 

L  Issuance;  requisites,  etc, 

may  be  issued  after  discharge  from  imprisonment 8087 

on  judsment 3017 

for  mone^r 3026 

against  joint  debtors 3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 3038 

docketed   with    county   clerk 3043 

where  office   of  justice   becomes  vacant 3146 

for  fine  against  delinquent  witness 2977 

exempt  property 3fg8 

wlien  justice  may  issue  • 3024 

general  requisites 302.1 

renewal  of  execution  ^^, ......  3027 

iadonemeat  of  levy tDTgTtrz?c?ffy-6<?>t3Qle*»^ 


XNDEX. 

ESzecvtlon  —  Contlnned. 

XIV.  From   justices*   courts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

mode  of  levy 3036 

notice   of  sale 3029 

mode    of    sale .HtKlO 

return    by    constable rUKU 

constable  not  to  act  under,  after  return  day a^HO 

constable  must  complete  after  term  expires 3«»42 

action  against  constable   for  money  collected AMI 

for  failure  to  return 3039 

2.  Against  person. 

on  judgment  for  money 302B 

arrest   and   imprisonment   tinder :^Ki2 

limit  of  imprisonment 3U.'{r< 

affidavit  of  head  of  family ;  discharge .^liW 

penalt]f  for  wrongful  refusal  to  discharge .'{(i'Vt 

affidavit  a  defence  to  action  for  escape .'ttKifi 

discharge  not  to  aifect  judgment 3037 

XV.  From  local  courts, 

on  judgments  of  Albany  city  court. 322^ 

of   Troy  justice's  court 322r» 

Executors  and  Admlnlatrators, 

See,    also,    "Surrogates'    Courts:'*    "Wills." 

"next    of   kin"    defined 1870,1903 

appointment  of  receiver  as  successor  to  sole  executor   pending 
action    for    partition   or    distribution    or   to    construe    or   cs-    ^^ 

tablish  will   1889 

action  for  legacy  or  distributive  share ,•  •  li*19 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 
tributive  share    1820 

security   on    leave   to   issue   execution   on   judgment   for  legacy 

or  distributive  share 1827 

premium   of   surety  company's  bond   allowed   as   part  of  com- 
pensation   4 3320 

may    consent    to    discharge    of    insolvent    debtor    by    leave    of 

surrogate 2153 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees 1473 

may   maintain    action    against    infant   or   incompetent   for   con- 

veyancc  of  ;)roperty  sold  by  decedent 2346 

judgment  against,  not  evidence  o£  assets « 1H24 

when   inventory  may  be  contradicted 1K32,  18:{4 

liability  for  uncollected  demands  included  in  inventory..   1833,  1^34 

Actions. 

1.  By   and  against  decedent, 

extension   of   time  to   move  to   set   aside  judgment  against 

decedent 7ffi 

to  appeal   from  judgment   against  decedent 7S.'> 

no  execution  against  decedent,  except,  etc 137P 

issuing  execution  on  Judgment  in  favor  of  decedent 137 

2.  Limitation  of  actions. 

on  rejected  claim  barred   in   six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state....  40CI 

where  deceased  a  non-resident .' 3S)1 

actions  asainst,  to  recover  chattel 383 

by  next  of  kin,  etc..  to  recover  property  of  decedent 392 

period    occupie    dby    suit    to    reciver    prof)erty    of    decedent 

excepted    from    limitation 408 

may  begin  action  witiiin  one  year  from  death  of  creditor.  402 
computation   of   period   in   actions   by,   to   recover  peivonal 

.property 892 
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Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  b^ 

rejected   claims    under   $50   excluded    from   jurisdiction   of 

justice's  court    2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  IV hen   maintainabie   by   or  against. 

foreign   executors  or  administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc ' 1821 

action  for  legacy  or   distributive  share 1819 

bond   of   guardian   ad  litem   of   infant  suing   for  legacy   or 

distributive   share    1820 

prosecuting     action     against     removed     executor,     etc.,     to 

charge  him  personally , 1830 

action  by,   for   negligently  causing  death   of  decedent.  1902-1005 
not  to  be  arrested  when  sued  in  representative  capacity..     555 

6b  Partition* 

when   necessary  parties  in  partition li)38 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

payment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds «....  1538 

d.  Pleading;  parties. 

to  be  brought  in  rei)resentative  capacity 1814 

may  sue  without  joining  beneficiary 449 

two    or    more    representing    same    decedent    considered    as 

one  person 1817 

executors  who  have  not  qualified  not  necessary  parties. . . .   1818 

first  served  or  appearing  to  answer  complaint. 1817 

separate  answers  not  allowed  except  by  direction  of  court.   1817 

counterclaim  in  action   against .....' 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York 3174 

lack  of  assets  not  to   be   pleaded 1824 

in  action  by  or  against,   in  justice's  court 2046 

joinder  of   personal   and   representative   causes 1815 

not   personally   liable    for   debt   by   reason    of    false   allega- 
tion  in   pleading 1881 

7.   Abatement   and   res'ival, 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor ISl'S 

successor   on   revocation   may  continue   actions   and   special 
proceedings * , . . . .   2563 

&  Trial;  Judgment. 

preference  of  actions  by  or  against VOt 

party  cannot  testify  to  i)ersonal   transaction  with  decedent.     ^20 
judgment   may    be    entered    against   all    as   if    all    had    ap- 
peared     1817 

not  evidence  of   assets l.*^24 

after  removal  does  not  bind  estate  or  successor 18^i() 

realty  not   bound   by   judgment   against  executor,   etc.,   un- 
less  expressly    charged 1823 

judgment  against,  to  state   whether  awarded  personally  or 

in    representative   capacity    1815 

separate    dockets    and    executions    on    personal    and    repre- 
sentative   judgment     Ifllfl 

jrkcn    judgment    not    stating    representative    capacity    en- 
forceable against  decedent  s  property 1814 

dispensing  with  or  limiting  security  on  appeal...*..^....  ^^V2 
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Execvtora  and  AdmtnlHtratorH  —  Contlnved. 

Actions  —  Continued. 
9.  Executions. 

successor  may  issue  execution   on   judgment  recovered  by 

predecessor 1829 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc..  to  issue  only  on  leave 18S 

application  for  and  order  granting  leave 1S26 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive  share    1827 

10.  Costi. 

liability  for  costs 1896 

judgment   for  costs  against 1835 

costs  against,   payable   from   estate 3216 

when    personally   liable    for    costs 8246 

security  for  costs  discretionary 3271 

action  against  beneficiaries  for  costs  and  expenses  incurred.  1916 

Bxempllflcatlon. 

See   "Evidence,"  VIII,   X;   "  Recouds." 

Exempt  loan. 

from  jury  service,   see   "JutY  and  Jurors." 

from  arrest,   see  "  Arrest." 

property   exempt    from    execution,    see   "  Execittion,   VI." 

of    earnings    of    debtor 1879,  2468 

of  trust   fund    2468 

exempt  property  not  reached  by  suoplementary  proceedings W6S 

not  reached  by  creditor's  actfon . . .  .* 1879 

for  widow  and  children  of  decedent ^ 2870 

proceedings  to  compel  set  off  of  exempt  property 2671 

Bxpreas  Companies. 

residence  for  purpose  of  jurisdiction  of  justice's  court..  2869,  28RI 
service  of  summons  from  justice's  court  on 2881,2882 

Bztenslon  of  Time. 

See  "Time." 

Extortion. 

taking    fees   not   prescribed    by   law   prohibited 3280 

for  services  not  rendered   prohibited S^ 

treble'  damages  for  illegally  taking  fees 8282 

JSztra  Allowance. 

See  "Costs." 

P. 
Factom. 

order  of  arrest  in  action  for  funds  cr  property  misapplied....    J® 
in  justice's  court    .' S* 

False   Imprlaonment. 

included  in  term  "personal   injury" 3HJ 

limitation     of    actions »* 

jurisdiction  of  N.  Y.  city  court  over  action  for,  on  vessels ^* 
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WmUmm  laBprisomaieiit  —  Coiitliiii«d. 

on  high  seaflp  action  in  N.  Y.  city  court  for B177-3187 

caicepted  from  jurisdiction  of  justice's  court 2863 

of  Albany   city  court    3223 

of  Troy  justice's  court 3223 

cosU  when  recovery  is  less  than  $50 S228 

Kalae  Repre«eiit«tloiiH. 

as  ground  for  attachment 636,    637 

Federal    Covrta. 

detention  and  custody  of  prisoners  under  federal  process..  133,     134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
etc 2016 

Federal  Ofllees  and  Oflleers. 

certified  copies  of  documents  on  file  in,  admissible  in  evideuce. .  044 

certificate  of  director  of  census  to  population  admissible 044 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible. . .  •  04B 

Fees. 

provisions  ai>ply  to  civil  cases  only. ».••••••••••• 8882 

special   provisions   not   affected 3880 

cnange  not  to  apply  to  uncompleted  senricet 8831 

in  proceedings  to  enforce  liens  on  vessels 8489 

for  oaths  and  acknowledgments • 3296 

lor  administering  official  oaths 8289 

<»ficer  may  charge  fee  paid  for  oath,  postage,  etc 8291 

certifying  prepared   copies .8305a 

of    printers    8317 

L  FlOHIBITIOMS  AGAINST  TAKIMO. 

fudges  not  to  take  fees  for  advice « • 61 

officers  of  N.  Y.  city  court  not  to  receive  for  their  Own  nse. .  836 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited 8281 

treble  damages  for  illegally  taking 8282 

n.   LlABIUTT   FOa;    PAYMENT. 

to  be  taxed  on  demand • 8287 

to  be  paid  before  papers  transmitted ...,..•.••..  8292 

comptroller  to  audit  when  pavable  by  state • 3296 

searches  for  state  officers  to  be  gratuitous 8290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  tor 461,    466 

m.  Of  clbiks;  iscxsTBts  and  stxnogkaphbm. 

of  clerk  of  court  of  appeals.... ^ »  8300 

of  county  clerks  generally \,.,, 8304 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks   of    court 3306 

in  civil  actions 3301 

on   naturalization    3303 

of  clerk  of  N.  Y.  city  court 3164a 

of  register 3306 

of  county  treasurer,  etc.,  on  money  paid  into  court 3321 

•f  stenographers 3311 

for  copies  of  notes y^ 251 

kow  paid   v.-ogfiM-b^GnOO^-SSM 
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Pee»  —  Contlnved. 

IV.  Of  sheriffs;  cokokkhsj  cpifSTAiUB«,  rrc. 

of  sheriff  and   officers   for  attending  appellate   division 243 

of  constables  and  deputy  sheriffs  for  attending  court 3312 

of   sheriffs 3307 

in  New  York  and  Kings  county 3308 

in  replevin    , 1702 

•     sheriff  to  collect  by  virtue  of  execution ,  .^ 3.*^W 

of   coroners    . , 3310 

of  marshal  executing  mandate  of  N.  Y.  city  court 33U 

payment  of  fees  of  officers  on  sale  in  partition 1579 

V.    Of    REF£|IE£S;    COM  MISSION EBS    AND    AJLBITRATOHS, 

judge  acting  as  referee  not  to  receive. 10S4 

of  referee   3296 

failing  to   report  not  entitled  ,tP   fe^s. , t ...... .  1O10 

appointed  to  superintendent  discovery , 807 

in  surrogate's  court   27.52 

on  sale  of  real  property 3297 

commissions!  on  distribution   of  proceeds  of   real  prop- 
erty   3297 

of  commissioners  in   partition   or  dower 3296 

in  partition,  to  be  taxed UW 

to  admeasure  dower,  to  be  talced 1612 

in  oondemnation   3370 

of  surveyors  in   partition  or   dower 3299 

of   arbitrators    2371 

VI.  Of  receivers;  executors;  quardians;  jhvstj^bb,  etc, 

of  executor  or  administrator 2753 

executor,  etc.,  only  allowed  once  <}n  different  letters 2753 

not  allowed  when  will  provides  compensation 27ri3 

of    testamentary    trustees 2753 

of   general    guardian ,.,....,..,., 2753 

receiver's   commissions    3320 

of  oommittee   of   incompetent 2338 

cost  of  bond  pf  receiver,  guardian,  trilistee,  etc 3320 

VIJ.  Or  JURORS. 

of  trial  jurors   3313 

in    special    proceedings «.*,,*..  9B16 

mileage    of    jurors 3314 

par  diem  allowanoe  to  grand  and  trial  jurors 3314 

extra  pay  on  protracted  trials SSL'S 

in   justice's   court 3326 

presentation  of  claims  by  jurors,  and  disposition  of  unclaimed 
fees.    .    . 3331a 

VIII.  Of  witnesses. 

generally 3318 

on  deposition  to  boused  in  another  state 3319 

party  testifying  not   entitled   to 32S8 

attorney  testifying  for  client  not  entitled  to 3288 

IX.  In  surrogate's  court?.     Sec  "  SuRHoqAT»'»  Court." 

X.  In  justices'   courts. 

to  be   paid   before   services   rendered 8328 

adverse  party  may  pay  and  tax 8329 
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Fees  —  Continued. 

X.  In  justices'  cousts — Continued. 

of   justice   of  the   peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on  sale  of   straying  animal 30^2 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable • 3323 

constable's  affidavit  upon  claim   for  travel  fees.  •......».. ,  3324 

person   deputized   to  execute  mandate  not  entitled  to 3156 

of   jurors 3326 

witnesses'    fees * 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  for  and  paid  ovei. 

all  sums  received  for  official  services  to  be  includej  !n  ac- 
count   3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  aocount  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  p4y  over 3285 

clerk  ~of  N.  Y.  city  court  to  accoimt  for  and  pay  over....  331 

Feigned  laanea. 

abolished .*.......     823 

Felony. 

attorney  disqualified  on  conviction 67 

deposition  or  person  confined   for .......*...     877 

corrupt   omission   of  juror's   name  in   Kings   county 1158 

habeas  corpus  to  testify  in  case  of 2011-2014 

FenUileM. 

See  "Women." 

FI<5tltion«. 

bail,  see  "Bail." 

name,  see  "  Name;".  **  UnICNown  Peksons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,  811 

justification    by 811 

Fidacinries. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in    justice's    court 2895 

Flne«. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proeeeding  1196 
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I.  Wbxn  to  bx  ZMP08SD  —  Continttcd. 

for  non-attendance  of  juror 1072,  1100,  IISS 

in  special  proceeding 1196 

in  justice's  court  9000 

of  talesmen 1174 

In  justices'  courts, 

against  recalcitrant  witness   2874 

imposition  on  witness   2975 

minute  of  conviction  of  witness 2U76 

execution  for,  against  witness 2977 

application  ox  fines  against  witnesses 2978 

II.  Fob  coNTBicrrSw 

for  criminal  contempt 0 

in  justice's  court   2871 

punishment  of  contempt  by 2266 

when  actual  loss  not  sustained 2284 

as  indemnity  for  damages  to  aggriered  party 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  RxMissioir. 

power  of  county  court  to  remit 860,  8S1 

costs  on  remission SS2 

notice  of  application   3S52 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  COLLXCTZON    AKD    XNVOXCXMXNT. 

provisions  not  applicable  where  other  provision  made ^01 

clerk  of  court  to  make  schedule  of  fines  imposed 2293,  2290 

to  issue  warrant  to  sheri£F 2294 

to  whom  warrant  issues  when  delinquent  resides  in  another  ^^ 

county 2296 

levy  of  execution  on  personal  propert>[  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant    2296 

return  of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

Issuance  of  new  warrant  on  return  of  first 2296 

what  persons  included  in  schedule 2290 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  fox. 

action  for,  to  be  brought  in  name  of  people 1984 

costs  when  recovery  by  state  is  less  than  $60 8228 

jurisdiction   of  justice    2882 

order  of  arrest  in  action  to  recover 549 

in  justice's  court   2896 

against  usurper  of  office  upon  judgment  of  ouster 1956 

fine  against  usurper  of  office  to  be  docketed I9R6 

execution  to  collect,  against  usurper  of  office 1066 

Viv  Compa.iiie«  and  Departmeiits. 

members  exempt  from  jury  duty 1030,  1081,  1127 

proof  of  exemption    1082,  1128 

joinder  of  causes  of  action   for  penalties  under  fisheries,  game 

and  forest  law    484 
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when  deemed  attelt  In  hands  of  cxecutort,  etc 3712 

Foreible  Biitry  and  Detainer. 

entrir  bT   force  prohibited    2233 

treble    damages 1669 

summary  proceedings  to  dispossess  wrongdoer 2233 

applicauon    to   remove   wrongdoer 2284,2235 

issues   in   summary  proceedings  to  remove  wrongdoer 2245 

costs    : 2260 

Foreeloaare. 

I.  Op  mortgage  op  sxal  fropisty. 

1.  B^  action. 

jurisdiction   of   county   court 840 

infant  mjnr  maintain,  in  his  own  name 1686 

service   of  summons   by   publication 438,    439 

obligor  in  bond  may  be  made  defendant 1627 

when   state   may   be   made   defendant 1627 

payment  of  encumbrances  to  protect  sUte's  interest 1627 

summons  to  be  served  on  attorney-general  for  state....  1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 

closure   1628 

complaint  to  sUte  whether  another  action  brought  on  debt  1629 
action   not  to  be  brought  until  return  of  execution  for 

debt 1630 

notice  of  pendency  to  be  filed 1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion    1810 

action  triable  where  property  situated 982 

final  judgment  to  direct  sale 1626 

to  award    recovery   of   deficiency 1627 

judgment  to  be  entered  in  county  where  property  situ- 
ated     1677 

security  to   stay  judgment   pending  appeal   to   court  of 

appeals 1331 

dismissal  on  payment  of  interest  and  part  of  principal 

due   1634 

stay  after  judgment  on  payment  of  interest  and  instal- 
ments due 1635 

estate  transferred  by  conveyance  upon  sale 1631 

rights  barred  by  conveyance  upon  sale 1631 

surplus   to    be    paid    into    court 1633 

duties  of  officer  making  sale 1633 

sale  of  whole  when  only  part  of  debt  due 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

additional   persons   bound  by   judgment 1671a 

officer  making  sale  to  pay  taxes,  etc 1676 

summary  proceedings  to  recover  possession  of  property . .  2232 
notice  to  quit  required  before  summary  proceedings  to 

recover   possession    2236 

additional   allowance  to   plaintiff 8262-3254 

when  action  settled  before  judgment 3262-3254 

computation  of  additional  allowance. 3262 

2.  By  advertisement. 

provisions  as  to  mortgages  to  U.  S.  loan  commissioners 

not  affected  2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when   mortgage   may   be   foreclosed 2387 

filini;  of  notice  of  sale 2388 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  and  grantees..  2388 

on  wives  or  widows  of  mortgagor  and  grantee ....  2388 

on  lienors 2388 

on   heirs  of  deceased  owner,   etc 2388 

mode  of  service  of  notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale •  2390 

coDtcnts  of  notice  of  sale •  •  •  •  2391 


ForcdoKiire  —  Continued. 

I.  Of  mortcagr  ot  real  PEOPntTY  —  Cootimiad. 
2.  By  advertisement  —  Continued. 

postponement  of   sale    • 

advertisement  of  postponed  sale 23&2 

time  ahd  place  of  sale • 23&S 

sale  to  be  at  public  auction 23d3 

separate   sale  of  distinct  parcels 'SH^ 

mortgagee    may    purchase    2394 

what  rights  cut  of!  by  sale 2reCi 

affidavit   of   sale    2896,  2397 

of  publication  and  posting  of  notice 2396.  2397 

of    entry    of    notice    of    sale    in    county    clerk*< 
office 2398,  2?1!I7 

of  service  of  notice  of  sale 2396,  239T 

printed  copy  of  notice  of  sale  ^o  be  annexed  to  affidavit. .   2397 

Affidavits  may  be  filed  and  recorded 2SiS« 

marginal  note  upon  record  of  mortgage 2398* 

title  vests  in  purchaser  without  deed 2^fO 

without  filing   and   recording  affidavit 2400 

purchaser   may    require    affidavits 24W 

costs  allowed 2401 

expenses   allowed  .    2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  paid  into  supreme  court 240| 

petitioh  of  claimaht  to  surplus 2405 

notice  of  application  for  surplus 24<^ 

when  and  tp  whom  application  to  be  made 240r! 

ordei*  for  distribution  of  surplus 2407 

reference  of  application  for  surolus 2407 

provisions  as  to  surplus  not  applicable  when  decedent 

died  seized  within  four  years  of  sale 2408 

delivery  of  certain  affidavits  to  purchaser... 24oia 

n.  Or  mechanics'  lJeks  ok  real  property. 

purpose  of  title «..« 339S 

definitions  .^ ....«...»....•• 339« 

to  be  by  action 3399 

furisdiction  of  action    ...*•« • 3399 

under  ^  contract   for   public   improvement 34*10 

Drovisions  apply  to  court  of  rccordt  OnIy»  except  ts  otherwise 

provided   .    ...  ^ ...  .r • 3401 

iudgnient  foreclosing  lien  on  public  improvement .1419 

f (reference  over  contractors 3414 
udgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  railroad  property 3419 

1,  Tn  courts  of  record* 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  bctrin  action 3417 

consolidation  of  actions  by  different  lienors. 3401 

joinder  of  lienors  as  plaintiffs 3402 

neeessary  parties  defendant  3^0? 

waiver  of  defendant's  lien  bv  failure  to  plead 3*12 

equities  of  lienors  to  be  determined 340R 

judgment   for   deficiency 3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  bay  into  court 3413 

costs  and  disbursements  .« 8411 

t.  fn  edurts  not  of  record. 

to  be  commenced  b)r  personal  service  within  atate 3404 

complaint  to  be  verifiea .^ • 3404 

necessary  allegations   of   comnlaint • 3404 

form  and  service  of  siinminns 3404 

•ubstltuted  service  of  s-«'-vTions.    ...•«»..k..*«<4*.....  8408 

^^^^  Dgtized  by  Google 


Foreclosure  —  Contlnned. 

II.  Of  mechanics'  ^ews  oif  itpA|.  pfuitBRTV  —  Continueii. 
2.  In  courts  not  of  record  —  CoQ^|iit94. 

jpioder  of  issue  by  verified  answer 8406 

judgment  by  default  8406 

trial  of  issues >. 3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeal  from  judgments  8409 

filing  transcripts  of  judgments 8410 

posts  9nd  disbursem«tnts , 3411 

09^r  tQ  p^y  i^to  court. .^.. 3413 

IIL   OV  CUATTSL  LXBHS. 

proceedings  to  enforce  Jlcns  on  vessels,  see  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction ,.,,.,.., 1737 

of  county  court   340 

Of  city  court  of  New  York , 315 

of  city  court  of  Yonkers 32aS 

when  maintainable 1737 

service  of  sun^mons  by  publication 438,  439 

action  triable  where  property  situated 082 

warrant  to  seize  chattel 1738 

from  inferior  court   1740 

judgment 1739 

sale  under  judgment  1739 

of  inferior  court  1740 

pa3nnent  of  surplus  1739 

judgment  for  deficiency   , 1730 

Foreigrn. 

foreign  corporations,  see  "  Cobfokations." 

procuring  testimony  from  foreign  countries,  etc.,  see  *<  Defosi* 

TIONS."  ,      ^ 

probate  of  foreign  wills,  see  "  Subkocatb'b  Coukt. 

ancillary   letters   to   foreign    executors,    etc.,    see    **  Surrogate  s 

Court."  ..  .,  „  ,    ^         „ 

ancillary  letters  to  foreign  guardian,  sec      Surbooatb  8  Court. 

people  may  sue  for  public  lunds  in  foreign  court 1971 

proof   of   foreign    statutes 942 

oral  evidence  of  common  )aw  of  another  state  or  country M2 

reports  of   cases   admissible  to  prove  common   law  of   another 

state  or  country    042 

authentication  of  copies  of  records  of  foreign  courts W2 

oral  proof  of  copy  of  record  of  foreign  court 9fS3 

fffect  of  foreign  record  or  judicial  proceedinw,  not  declared 9.54 

authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 

country  admissible  in  evidence   056 


Foreista. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  Ibw   , • 484 

P'or^"^  Preaerire. 

place  of  trial  of  actions  for  penalties  for  trespasses 969 

Forfeitures. 

of  recognizances,  see  "  Recognizances." 

action   to   annul   corporation    for    forfeiture   of   franchises,    tee 

•' CoBPOBATiOM ;  "  ^"Franchises;  "   "Quo  Warranto." 
rt^overy  of  property  forfeited  for  treason,  see  "  Tbbasoh." 

125«  Dgtized  by  Google 
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ToTt^itmtmm  —  Contimii«4* 

I.  Or  OFFICE.     See,  «lso,  "  OFFXCt  and  OmcBU.** 

for  bringing  or  suffering  liquor  in  jail. • . .  • IH 

of  sheriff  for  failure  to  separate  prisoners 121 

for  conniving  at  escape UB 

for  violations  of  law  by  justice  or  constable S188 

for  failure  of  justice  of  peace  to  paj  over  money tUt 

IL   As   PENALTIES.       ScC.    slsO,   *'  PENALTIES." 

1.  IVhen  incurred, 

of  life  estate  or  unexpired  term  for  malicious  waste 16K 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before  reversal    1961 

by  juror  for  taking  gift  or  bribe Utt 

for  making  gift  or  bribe  to  juror IIM 

for  false  oath  of  creditor  of  insolvent  debtor. 2101 

2.  Actions  to  recover, 

limitation  of  action  for  forfeiture  to  person  aggrieved...    M 

for  statutory  forfeiture  to  state 3M 

to  be  brought  in  name  of  people 1964 

triable  where  cause  arose 08S 

place  of  trial  when  offences  committed  on  lakes,  rivers, 

etc  963 

by  attorney-general  or  district  attorney  to  recover 1962 

concurrent  jurisdiction  of  supreme  and  justice's  court..  1962 

disposition  of  money  recovered 196S 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery    when    statute    imposes    amount    not    exceeding 

specified  sum 1964 

district  attorney  to  render  account  of  collection 1968 

person  specially  aggrieved  may  sue 1898 

when  common  informer  may  sue 1804 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1891 

summons  in  action  by  common  informer  cannot  be  coun- 

I  termanded 1M6 

t  previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specined  sum. 1898 

indorsement  on  execution  of  justice's  judgment 9026 

confinement  on  execution  against  person  on  judgment  for.  3082 

Fv«iselii«e«. 

action  to  annul  corporation  for  forfeiture  or  misuse 1796 

action  by  attorney-general  against  corporation  to  try  right  to 

exercise  1948 

triable  of  right  by  jury 1960 

all  claimants  to  same  franchise  to  be  joined 1964 

action  to  be  brought  in  name  of  people 1964 

joinder  of  relator  as  party  plaintiff 1966 

relator  to  give  security  for  costs,  etc 1966 

compensation  of  attorney-general  when  relator  joined 1966 

eollection  of  costs  against  corporation  from  officers  and  mem- 
bers  » 1961 

Frsivd. 

limitation  of  actions  for ^ 

when  cause  of  action  accrues * w 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 649 

in  justice's  court  2896 

wbcfl  order  of  arrest  issued,  allegation  of  fraud  mutt  be  rvorcd.  949 
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pTAVd  ^-  Oomtl»ve4« 

arrest  for,  not  affected  by  judgment  for  price,  etc MS 

aecurity  on  injunction  against  proceeding  in  action  for  actual 

fraud .«•• -«    019 

warrant  of  attachment  in  actions  for . .     68S 

ground  for  annulling  marriage. 1748,  17B0 

witness  in  supplementary  proceedings  not  excused  because  an- 
swer tends  to  convict  ot 2109 

Fraud alent  ConTeTaiiee*. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of 629 

order  of  arrest  on  allegation  of 649 

injunction  order  against 404 

as  ground  for  attachment 689 

in  justice's  court  2906 

enforcing  judgment  against  property  conveyed  by  deceased  judg* 
ment  debtor 1380 

PrlToloiiH  Pleadings* 

application  for  judgment  on 68T 

costs  on  application  for  Judgment 687 

no  appeal  from  denial  of  application 687 

■•ticc  of  motion  for  judgment  in  N.  Y.  dty  court S161 

r«iittit  covntr- 

special  and  trial  terms  in 282 

Fvneral  Bzpeniiea. 

See  "  Surrogate's  Court." 
payable  from  damages  for  death 1903 

Gs««  Law.  ^* 

joinder  of  causes  of  action  for  penalties  under 484 

Gamishmeiit* 

levying  execution  against  wages,  etc.,  of  judgment-debtor 1391 

General  Rvlea  of  Praetlce. 

See  "  Rules  and  PaACxicx." 
General    Ses«lons. 

court  of,  in  New  York,  is  a  court  of  record 2 

Genesee  Gonntr* 

per  diem  allowance  to  grand  and  trial  jurors 3314 

€(oTernor. 

may  change  place  of  holding  courts.  .A 38,      39 

ma]|r  order  out  military  to  assist  sheriff 107 

designation  of  justices  of   appellate   division 220,  222,     223 

may  appoint  extraordinarv  terms  of  court 234 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualified  to   act  as  trial  juror 1029 

lieutenant'govemor  disqualified  to  act  as  trial  juror 1029 

private  secretary   disqualified  as  trial  juror 1029 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to 2115 

to  be  paid  by  him  into  court 2116 

Crand  Jurors. 

in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

exempt  from  trial  jury  service  in  New  York 1081 

proof   of    exemption 1082 

collection   of   fine   imposed   on ^. . . .  2298-2301 

application  of  code  to  fines  against E)^4i£^t>/.v 8351 

supervisors  may  make   allowance   to 8814 

milAAOB    o#    iurora 8814 


INDEX. 

GrflCntor. 

cjectmeiit  by  grantee  in  name  of,, 1501 

Ora.ntfi. 

action  to  vacate  grants  by'  state,  tee  "  i«TTBU  Patmt." 
Gvardlans. 

See    "  SuRROCATFS*    Courts." 

I.   GuAaPUK4    AD    (.ITS¥« 

how  appointed 472 

appointment  by  supreme  court  without  application 477a 

clerk  of  court  mutt  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  gjvc  bond  before  receiving  property 474 

security,   penalty  and   sureties ..>........ 475 

•  •  security  may   be  increased   b^  order 475 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiffs, 

to  be  appointed  before  summons  issues 409 

application    for  appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person ^ 459 

liable    for    costs , 469,  8249 

v.i  bond  of,   in  action  by   infant  for  legscy  or  distributive 

share 1820 

2.  For  defendants. 

desig^nation  of  person  to  receive  summons  against  infant.    427 
appointment   ot  special,   for  judicially  declared  incompe- 
tent     428 

appointment  of,  for  infant 471 

for  absent  resident  infant 473 

for  infant  in  partition 16SK 

security  by  guardian   sd  litem  in  partition 1536 

cannot   be  waived    in   partition 1536 

appointment   in   condemnation  proceeding   for   infant  or 

incompetent 3.363 

for   defendant   not   personally    served 3363 

bond  of,  in  condemnation  proceeding. 838S 

costs  .  in   condemnation    proceedings 3372 

costs  for  procuring  appointment  for  infant  defendant..  3251 
not  liable  for  costs 477 

8.  In  SMStiees*  courts, 

appointment    of 2887,  2888 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs 2888 

II.  Special  guaeoians. 

appointment    by    supreme    court    without   application 477a 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  compel  conveyance,  may  be  ordered  to  convey. .  2347 
appointment  on  intermediate  accounting  by  committee  of  in- 
competent  -^ • .  •  •  2342 

to  proceed   for  removal   of  committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served : SgW 

costs   in   condemnation    proceedings S3T2 

1.  In  proceedings  to  sell  realty  of  infant  or  ineompeUni, 

appointment    for    incompetent    person,  ir 2351 

bond  of,  on  apnlication  to  sell 2351 

husband    may    be    annointcd,    on    application    to    rdeaae 

dower  of   incompetent • 2351 

1 2a" 
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GvArdlans  —  Contlmved. 

II.  Spscial  guardians  —  Continued. 

1.  In  proceedings  to  sell  realty  of  infant,  etc, —  Continncd. 

appointment    of,    for    infant 2352 

bond   of,    for   infant 2352 

trttst  company  may  be  appointed  for   infant  without  sc- 

ctirity 2352 

prosecution    of    bond 2353 

2.  In  surrogate's  couri. 

See  "  Suerocate's  CouHt.** 

III.  Of  person  and  PRoraRTY.     Se«  *' SvkeogAtb's  CoihtT.'' 

service  of  sumnums  for  infant  on « 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings.    * 8362 

need  not  give  security  when  acting  ad  litem** 475 

appearance   for  infant  in  condemnation  proceeding 3363 

costs   in   condemnation    proceedings.  ....<« 3372 

petition  for  change  of  name  of  infants 2410 

may  sue  to  annul  marriage  of  child  nnder  aigc  of  consent.  1744 

title  to  securities  representing^  money  paid  into  court ....  749 

action  on  securities  representing  money  i>aid  into  court..  749 

additional  security  before  receiving  money  or  property. .  476 

may  be  ordered   to  convey   realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life  .   .   , 2302 

liable  for  use  and  occupation  when  he  holds  over 1664 

action   by  ward  against,   for   waste  i . .  • « 1653 

Partition  by  agreement. 

application    for    authority < 1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorize * 1592 

authority    to    execute    relesi^s.  < 1592 

effect  of  teleases 1593 

H. 
Hftbea*  Corpiitt. 

provisions  apply  to  all  common  law  ot  ^UtMtoty  tlrrits 2066 

to  produce  life  tenant  on   proceedings   to   inquire   into   life   or 

death   of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 

prisoner   to   be   remanded 2282 

I.   To  BRING  UP  To  rtSTlVt. 

a   state    writ..w ** 199] 

for  general  provisions,  see  "  Writs." 

may  be  served  only  by   elector  of  state 2000 

fees  and   undertaking   to   sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner...  2001 
no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney  .  .  4 2002 

service    of    writ 2003 

when   defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  olace  specified 2006 

time   for  return   of  writ  returnable    forthwith 2006 

when   writ  may   issue 2008,  2009 

what   courts   or   judges    may    issue 2008,  2009 

when  issued  in  suit  pending  before  justice  of  peace 2010 

aoft  to  MM  wlieii  prisoner  sentenced  to  death  axcept,  etc...  2011 

|inaer  sentence  i^r  felony,  except,  etc 2011 

requisites  of  application  for 2012 

amendment  of  proceedings  wb^n  writ  of  certiorari  proper. .  .2148a 
12€3 


r 


IKDEX, 

Uabcaa   Corpna  —  Continued. 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined  under  civil   or  criminal  process  to  be  ie> 

manded   2013 

officer  must  obey  and  return  writ 2014 

penalty   for   refusal   to   obey   and   make   return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.   To    INQUIRE    INTO    CAUSE    OF    OBTBNTZOll. 

1.  When  to  issue;  application, 

a   state   writ    1961 

for  general  provisions,  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand...  2066 

penalty  for  refusing  copy  of  warrant  for  detention 206& 

prisoners    entitled    to    writ 2015 

may  be  issued  and  served  on  Sunday 2015 

priisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to * 20ie 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to  2016 

may  issue  nothwithstanding  issue  and  return  of  certiorari.  2M4 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application   for  writ  be   by   petition 2017 

to    whom    application    to   be   made 2017 

requisites   of  application    in   adjoining  county 2018 

petition    must    be    verified 2019 

essential    allegations   of    petition 2019 

when    writ    must    issue 2026 

penalty   for   refusing  to   issue 2020 

when  writ  may  issue  without  application 2025 

2.  The  writ;  service;  return. 

form    of    writ 2021 

cannot  be   made  returnable  on    Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  2023 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to   whom  directed :£024 

can  be  served  only  by  elector  of  state 2000 

fees  and   undertaking   to   sheriff,    etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attomey-generaT 

or    district    attorney 2002 

service    of    writ 2003 

when    defendant    conceals    himself 2008 

person  served  to  obey  whether  named  in  writ  or  not 2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return   to  be  made  at  time   and  place   specified 2d006 

time    for   return   to   writ   returnable   forthwith 2006 

reauisites     of     return 2028 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner. 

commitment    for    disobedience    of   writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring   up    prisoner 2080 

misdemeanor  to  conceal  prisoner  to  avoid  writ. . . .  2062,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2066 

return    .- .  2056 

warrant  to  arrest  person  unlawfully  confining  prisoner..  2066 
proceedingc 2066^  2067 
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II.   To    XNQUZRB   IMTO   CAUSE   OF   DETENTION  —  ContiHttCd. 

4.  Hearing;  dgtermination, 

proceedings   on   return  to  writ 2081 

prisoner  may  controvert  return 2^9 

hearing    upon    controverted    return 2039 

prisoner   to   be   discharged    if  tinlawfully   detained 2031 

remand   of   prisonef  lawfully   detained 2032 

when   prisoner   under  civil   process  to   be  discharged. . . .  2033 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2084 

discharge   on   bail   when   irregularly   committed   on   crim- 
inal charge 2085 

remand   of   prisoner   to  officer   entitled   to  custody 2036 

custody    of    prisoner    pending    proceedings j_ 2037 

order  of  discharge  not  to  be«made  without  notice  to  per- 
son   interested    in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  . 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings   on    return   of  certiorari,   in   lieu   of   habeas 

corpus   2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2048 

fixing  and  allowing  bail   on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken 2046 

discharge    of    prisoner    bailed 204< 

writ    of    discharge    abolished 2048 

service   of  order   to   discharge 2048 

enforcing  order   for   discharge 2049 

penalty  Tor   disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2050 

penalty  for  illegally  recommitting  dfscharged  prisoner. .  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2051 
non-payment  of  costs  punishable  as  contempt. .........  2007 

5.  Appeals. 

what  orders   are   appealable 2053 

when  people  may  appeal 20i'39 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner  to  bail  pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2060 

pending  appeal  by  prisoner  to  court  of  appeals. . .  2062 

pending   appeal    valid    for    adjourned    terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail w 2063 

Habitual  Drvnkards. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of   county    court    840 

appointment,    powers   and    duties   of   committee    of   person    and 
property,  see  *'  Committee  of  Pekson  akd  Property  of  IK- 

COMPETENT    PERSONS." 

service    of    summons    on 426 

desi^ation   of   person   to   receive    summons   for ....  / 427,     428 

service  of  summons   for,   on  person  designated   in  order 427 

appointment   of   special    guardian    txd   litem 428 

special  guardian  ad  litem  excludes  committee   from  control....     428 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication 438 

appearance   of,  in   condemnation    proceedinij^ 8863 

cannot  be   party  to   submission   to   arbitration. ^....  2365 
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effect  of  appointment  of  committee  on  submiasion  to  arbitration.  S382 
new  trial   of  action   to  determine  claim  to   real   property  when 

defendant    habitual    drunkard 1G46 

action    to   compel   conveyance    by 2345 

who  may  maintain  action  to  compel   conveyance 2SI6 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel ^. 2^7 

application  to  release  inchoate  dower  right  of 2351 

order    on    application 2361 

court  may  compel  gpecific  performance  of  interest  of 2344a 

Partition  by  aggreement. 

application   by   committee   for   authority 1S90 

contents    of •  petition 1501 

notice    of    application 1591 

court    may    authorize 1562 

authority  to  committee  to  execute   releases 1508 

effect    of    releases ISIB 

In  surrogate's  court. 

See  "  Surrogate's  Court." 

Hamtlion  County. 

special  and  trial  ttrms  in «..•.••**«••••••«•«*• 232 

I.  In    general. 

execution  against  property  in  handft  of » 1371 

no   execution   against   decedent,   except,   etc 1379 

issuance  of  execution  b^  leave  against  decedent's  property..  138U 
levy   on   realty   under   judgment   against   ancestor    after   ten 

/ears.  .  .   . ...T ! 1252 

extension  of  time  to  set  aside  judgment  against  ancestor....    78r> 

to  appeal  from  judgment  against  ancestor 7^ 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court. 841 

not  to  be  arrested  when  sued  as  representative Si5 

action  by.   for  partition  of  devised  property 1537 

mav    maintain    action    for   waste 1^2 

judgment  against   heir  bars  action   against  executor,  etc....     1821 
notice   of   foreclosure   by   advertisement 2388 

II.  Probate  op  heirsaip.     See  "  SurroCate's  CotJRT." 

Herkimer  County. 

jail    liberties    for 145 

tilgrhwayii. 

proceedings   to   acquire   lands   for '. 3383 

damages   for   cutting   timber   for.. 1688 

ovt-rseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
••  Strays."^ 

Holiday. 

sale  under  mortgage  not  legal  on ^8 

summons  in  justice's  court  not  to  be  returnable  on. ..«•••«..  2877 
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Hoittcate»d. 

exempt   from   execution 1397 

designation  of 1886 

exemption  of  homestead  of  married  woman,  i 1899 

continues  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

Hen  attaches  to  surplus  over  S1,000 1402 

creditor's  action  to  reach  stA'pIus  value  over  $1,000 1402 

HoapltalB. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition  836 

reference    to    take    deposition 886 

order  for  subpoena  to  physician w. 836 

service   of  subpoena 836 

Hvdaoiiy  Mayor's  Court  of. 

a  court   of   record 2 

civil  jurisdiction 8196 

pending  actions  transferred  to  supreme  court 3197 

.   papers  and   records  transferred  to  county  clerk 8198 

power  of  supreme   court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge....  3200 

subpoena   may   be   served   anywhere   within   state 8201 

application  of  provisions  of  code 8202 

section  3301  relating  to  clerk's  fees  not  applicable 8302 

Husband  and  ^Flfe. 

See,    also,    "  MAaaiACE; "    "  MAaaiED   Womem;"    "Surro- 
gate's Court." 
matrimonal  actions,   see  "  Divorce;  "  "  Marriage;  "   "  Sbpara* 

TIOM." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  ^f 

wife f.  450 

husband  not  proper  party  in  action  for  tortious  act  of  wife..r.  450 

may  be  witnesses  in  actions  by  one  another. , , .  828 

competency  to  testify  in   action   for  divorce 831 

privileged  communications  between 831 

damages   for  slander  are   separate   property  of  wife 1906 

r^ease  to  husband  of  inchoate  right  of  dower. 1571 

not  included  in  term  next  of  kin , 1870,  1906 

I. 
Idiots. 

jurisdiction  over  custody  of  person  and  care  of  property. . . .  2320 

of  county   courts 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  **  Committee  of  Person  and  Property  of  In- 
competent Persons." 

to  be  discharged,  if  arrested 554 

open  commission  not  to  issue  when  adverse  party  it 895 

disability  to   move   to   vacate  judgment 1291 

exception  in  period  of  limitation  of  action  for  dower 1606 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  idiot  1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2128 

appearance    of,    in   condemnation   proceeding 8368 

cannot  be  partv  to  submission  to  arbitration 2865 

effect  of  appointment  of  committee  on  submission  to  arbitra- 
tion  S^ffl 

application  to   release   inchoate  dower  rights  of  incompetent. .  ^M. 

order    on    application aa?^ 

court  may  compel  specific  performance  of  contract  made  by.*  2844a 

60 
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Idiots  —  Continued. 

I.  Sjuivice  op  summons  oh. 

service    of    summons    on ^.  ..•!.•. •.••««••••«••••••••••  ISH 

designation  of  person  to  receive  summons ., 427,  ^ 

t       service   of  summons   for,   on   person   designated   in   order...  427 

appointment  of  special  (guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  428 

on    committee    by    publication 48^  438 

II.  Paocnoiiroi  in  iuuooatxb*  coukts.    See  "  Suuogate*s  Court." 

III.  SnCIAI.    PROCEKDINCS    TO    SELL,     MORTGAGE    OK    LEASE    BEAL    PROP- 

ERTY.    See  "  Sale  op  Real  Property." 

IV.  Action  to  annul  marriage  of.  '    * 

idiocy   sround   for   annulling  marriage 174S 

action    by    relative 1746 

by   next   friend 1748 

order  allowing  next  friend  to  sue 17B 

legitimacy   of   issue   of   marriage   with 1748 

V.    PARTtTION     BY    AGREEMENT. 

application  by  committee  for  authority 1580 

.notice   to   superintendent    of  state   institution 1588 

contents     of     petition IflBl 

notice    of    application liiH 

court    may    authorize 1382 

authority  to  committee  to  execute  releases 1688 

effect    of    releases 1588 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain 2346 

committee  may  be  directed  to  execute  conveyance 2M7 

ImpeaclimentB,  Conrt  for  the  TrlsU  Of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice 17 

In^potency. 

ground   for  annulHng  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of •..  17S8 

Insprlsonnient* 

I.-  Commitment. 

for   criaiinal    eomtcai^....« 9 

not  aUewed  for  aon-payment  of  Interlocutory  costs,  etc.,  ex- 
cept,  etc 15 

not  allowed  for  money  due  on  contract 16 

of   recalcitrant   witness « 856 

of  delinquent  juror  for  non-payment  of  fine  in  New  Yoric..  1117 

on  final  order  for  contempt  punishable  civilbr 2281 

warrant  of  commitment   for  contempt   punishaMe  civilly....  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to   be    remanded ^  -. . .  ^g 

may  be  committed  on  discharge  from  custody. .' 2281 

for  criminal  contempt  in  justice's  court 2871 
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II.   CVITODY  AND  DXTKNTION   OF  PUfOim. 

under  federal  process • • •••  IBS,  184 

custody  of  prisoner • ••••••••  IM 

laNew  York • UO 

*'       term  of  persons  arrested  on  execution,  etc*  limited «• . . .  Jul 

on  exe<^ution  from  justice's  court 8033 

inpport  of  prisoners  • 112 

charae  for  food  is  prohibited.  • .  * « 118 

.   slieria  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

pvieoncs  may  send  for  necessaries 116 

charges  for  rent,  etc,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer   conveying   prisoner   through    another   county   exempt 

from  arrest 119 

prisoner  being  conveyed  through  Another  county  exempt  from 

arrest 119 

custody  of  Jails  and  prisoners 120,  121 

dHi  and  cnntinal  prisoner*  to  be  kept  separate • 128 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prieoacfa.  12S 

treble  dnnanca  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictm4Pt*  15} 

when  committed  for  eonteiivt>*« 157 

arrest  of  sheriff  bv  coroner 174 

how  confineo. •  •  * . .  175 

{(laee  of  sheriflTs  confinement  deemed  a  jail ^»  176 

n  action  in  which  sheriff  is  plaintiff A7Q 

sherifTs  liability  for  escape ID8 

connivance  at  escape  is  misdemeanor ISO 

III.  Aftimsioir  to  Ltnxrxss  or  jail.    See  *'jAit  Liikatfki.'* 

IV.  UNDsa  xxacuTloK  aoazhst  tux  natoit.     See  **  Exacunoif»" 
V.  Rmmbdxxb  aud  rxocxss  AOAiNSt  raisoNxas. 

service  of  papers  on  prisoner 181,     132 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    **  Crimx    and 

CXIWINALS. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

deposition  of  person  under  sentence  for  felony 877 

diiabilitv  by  Imprisonment  for  crime  excepted  from  statute  of 

limitations    396 

on  conviction   for  crime,   interrupts  limitation  of  action   for 

real  property  ,...•«....     875 

new  tnal  of  action  to  determine  claim  to  real  property  when 

detenoant  confUed  for  frime  ^ 1646 

for  crime,  excepted  from  limitation  of  action  of  do^er 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VI.   DTSCHAXGX  PEOlff. 

habeas    corpus    to    inquire    into    detention,    se^    *'  Habsas 

COEPUS." 

county  court  may  discharge  person  committed  fof  non-payment 

of  fine 358 

release  from,  on  discharge  of  insofvent  debtor 2186 

discharge  from  imprisonment  of  debtor  con^ned  under  execu* 
tion,  see  "  Exxcution." 

power  of  city  court  of  New  York  to  relieve  from 8168 

ilichxrge  of  insolvent  from«  see  "Insoivxnt  DtmOftA" 

isee 
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Income. 

included    in    term    "  property  " .^ 713 

laeompetrnt   Persons. 

appointment   of   guardians  cd   litem   and   special   ftMtdians  bj 

Mipreme  court  without  application    477a 

daflned SM 

See  "  HABtTUio.  Drunkabos;  "  "  Idiots;  "  "  Luvatics.** 
appointment,  powers  and   duties  of  committee  of  pernm   and 
property,  see  "  Cohmittex  of  PaasoR  and  PnoPBrrY  ov  Iv- 

COMfSTKKT    PlRSOKS." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 

see  "  Sai*  or  Rsal  PaopsaTT. 

action   to   compel   conveyance   by 2343 

cannot  be  party  to  submission  to  arbitration 2363 

court  may  compel  spiclfic  performance  of  contract  made  by  in> 

competent  person    2344i 

InovfeabraiieoB. 

when  cause'  of  action  accrues  for  breach  of  corcsaiit  against. ...    181 

Indemnitom. 

of  sheriff  on  lery,  see  ''Attachmxht;  "  "  Exaconpir." 

Indtetment. 

not  barred  by  punishment  for  criminal  contempt 18 

by  civil  punishment'  for  contempt SUT 

production  of  civil  prisoner  on IM 

Imfanta. 

Sec,  also,  "  Gt7AU>XAK." 

I.   DiSABILITIU. 

finivfft  act  as  cxocutors* ••*•••  •••••••.>•» •••••••••••  9604 

cannot  De  party  to  submission  to  arbitlration M5 

under  fourteen,  to  be  discharged,  if  arx«stcd 554 

rights  of,  saved  against  judgment  of  ejectment  by  default....  1827 
new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    1M6 

disability  by  infancy  excited  from  limitation  of  actions.  375,    396 

disability  to  move  to  vacate  judgment • 1291 

infancy    excepted    from   period    of    limitation   of    action    for 

dower   1506 

limiution  of  time  to  apply  for  certiorari  to  review  determina- 
tion   2136 

creditor's  action   against   heirs,    next  of  kin,   etc.,   not  sus- 
pended by  infancy   185( 

II.  Actions  bt  and  against. 

may  maintain  action   4M 

relating  tp  real.property  in  his  own  iia«ie 16os 

may  sue  as  a  poor  person 458 

Tcnfication  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  en  behalf  of,  to  annul  marriage 1744 

order  granting  leave  to  next   friend,    etc.,  to  sue  to  annul 

marriage  1755 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  affect  1805 

competency  as  witness   850 

open  commission  to   take  deposition   cannot  issue  when  ad- 
verse party  is  infant 806 

commission  ^  to    examine    orally    cannot    issue    when    adverse 

purty  is  infant   > • 806 

rMMvnoe  by  consent  not  made  when  infant  a  defendant.....  16U 
12TO 
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II.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  may  be  entered  againit 1^^ 

preference  of  actions  by  or  against 7TO 

by  or  against  trustee  for •«» 

1.  Service;  appearance. 

service  of  summons  on JJj 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 428 

service  of  summons  on  parent  or  guardian  by  pubbca- 
tion ^488,    439 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed. . . .     4w 
liable   for  costs 469 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant  palintiif 4T0 

infant  defendant  to  appear  by  guardian  ad  litem*.,*..,.     471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how  guardian  ad  litem  appointed 472 

Appointment  of  guardians  ad  litem  and  special  guardians 
by  supreme  court  without  application 477a 

derk  ot  court  muat  act  as  guardian  ad  litem  when  ap- 
pointed   472 

guardian  ad  Htem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant  f •;  •  V .*  *     *^' 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant 478 

guardian  ad  litem  must  give  bond  before  receiving  prop- 

penaUy  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security. .     476 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  aa  litem  of  infant  defendant  not  liable  for  costs.     409 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    8362 

appearance  of,  in  condemnation  proceeding 8363 

appointment    of    guardian     ad    litem    for,    in    justice's 

Jourt : 2887.  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2525 

designation  of  person  to  receive  citation  from  surrogate's 

co^irt   for  2630 

appointment  of  special  guardian  by  aurrogate 2534 

costs   against   infant   plaintstf}   collectible   from    guardian 

ad  Utem 8249 

for  procuring  appointment  of  guardian  ad  Htem  for 

infant  defendant 8251 

3.  Partition. 

may  bring  by  authority  of  surrogate 1584 

appointment  of  guardian  ad  litem  for  infant 1585 

security  by  guardian  ad  litem 1586 

cannot  be  waived   1586 

title    to    be    ascertained    before    interlocutory   judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold  . 15gl 

compensation   to    equalize    not   awarded   against,    unless, 
«tc 1587 

By  agreement. 

application  by  guardian  for  authority 1690 

contents  of   petition    1591 

notice  of  aoplication   1601 
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II,  Actions  »y  and  aoainst  —  Continued. 
2.  Partition  —  Continued. 

By  agreement  —  Continued.  ^ 

court    may    authorize 1802 

authority  to  guardian  to  execute  releaaes 1502 

effect  of  releases. 1M6 

ft.  Action  to  compel  convoyaneo* 

when    may    be    brought 2349 

who    may    maintain 2346 

guardian  may  be  directed  to  execute  conveyance 234" 

III.  Chaiigs  of  vams. 

petition    by    gu/trdfan , * * 2410 

notice    o£    application 2418 

order  authorizing 2414 

IV.    PlOPEHTY.       Sec     •*  SURROGATft'S    CoURT.** 

guardian  of  infant  can  only  purcbasa  on  behalf  of  ward....  1979 
lunitatioa  of  action  in  reaped  to  property  ao  purchased....  loiv 
bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

ahare • 1820 

sale  of  contingent  interest  in  real  property 2348 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion  1684 


■■former. 

action  by,  for  penalty  or  forfeiture 18(M*1808 

InJnAetlon. 

writ  abolished  and  order  aubatitaitod .« 602 

I.  When  to  issue;  ArrucATiON. 

right  dependinjff  upon  nature  of  action. 608 

on   extnnsic    facta 604 

against  acts  of  state  ofllcera 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

-     in  action  to  charge  joint  debtor  not  summoned  m  previous 

suit 1»40 

restraining  waste  pending  action  as  to  real  property....*...  1681 

temporary,   not   granted  on  submitted  controversy. .  • 12bl 

in  judgment  creditor's  action,   restraining  transfcr  or 

payment 187C 

in  proceedings  supplementary  to  executioa  restraining  tran»> 

fers,  etc 245.' 

against    alienation    of    property    acquired    from    incompetent 

person   2827 

to  stay  summary  rroceedinga  to  recover  possession  of  land..  2M 
power   of   surrogate   to    grant   temporary,   agaiAat  executors, 

etc 2490 

may  be   granted   on   counterclaim 720 

by  whom   order  may  be  granted 6U5,  bUS 

proof  of  grounds  for.. 607 

order  granted  at  any  time  during  pendency   of  action 606 

order  may  be  granted  and  served  on  Stmday. 6 

time  for  rendition  of  final  decision 719 

notice    of    application 0,g,fizecil.yGoOgte--     «» 

1272  *^ 


IMDBX. 

lajvnctton  —  Continued. 

I.  When  to  issue;  application  —  Cftntittued. 

cost3  for  procuring   injunction   ordtt 3251 

judgment  in  action  to  stay  proceedings  after  verdict,  ate. . . .     615 

X.  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notice....  1800 
restraining  director  or  ofiicer  from  performing  duties  to 

be  made  only  on  notice , 1800 

suspending  business  of  foreign  corporation 1800,  1812 

temporary*  pending  action  to  dissolve  corporation 1787 

ia  action  to  annul  corporation 180b 

in    action    against   corporation    for    usurpation    of 

franchise ., 1965 

staying  actions  by  creditors  pending  action  against  ofl5ccrs' 

for  misconduct   1806 

pending   action    to   dissolve   corporation 1806 

pending  action  to  annul  corporation '. . . . .  1806 

pending    voluntary     dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    af 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 
perpetual   injunction   1955 

II.  The  oedek;  sebvice. 

injunction    pending    application 600 

onler  must  recite   grounds 610 

service    of    order. 610 

on  corporation 610 

III.  Sbcubity. 

to  stay  proceedings  in  action  before  trial 611 

after   trial   and   before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   #14 

cancellation  of  undertaking  for  restitution 615 

on  Btay  of  proeeedings  after  verdict  in  ejectment 616 

after  verdict  in  action   for  da«rer 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste , 617 

undertaking  in   lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud..  619 

cases  not  specially  provided  for 09ti 

special    statutory   provisions   not   affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc -'.....  1900 

rv.  Vacating  oa  modipying  okder. 

application    without    notice 626 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for   failure   of   complaint   to   set   forth   cause   of 

action  . 628 

new  undertaking  may  be  ordered  on  application  to 620 

undertaking  by  defendant  to  indemnify  plaintiff 629 

verified  answer  deemed  an  affidavit 6.S0 

timt  for  r?nditi9Q  9(  final  decision ;,,,,,,,..,., 710 
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V.  Recovery  op  luifACEt  lutrAiMBD  by. 

ascertainment    of    damages 6B8 

damages  sustained  by  third  person €Bi 

action    on     undertaking 685 

liability  of  state,  municipality  or  officer  for  damages  caused 
by rr 1900 

VI.    EpPBCT    or    STAY    ON     UMITATXOM. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations.     411 

excepted  from  period   for  issuing  execution 1383 

not  included  in  life  of  lien  of  judgment 125S 

IiiiiB  and  Innkeepers. 

innkeeper  disqualified  to  act  as  I'ustice. 2806 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2866 

Inaviafttlon. 

See,  also,    "Assessment  op   Damages.'* 
under    writ   of   assessment   of    damages,   see  "  Assessment  or 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  op  Person  and  Property  op  Incompetent 
Persons." 

for  want  of  affidavit  of  merits MO 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim. .     515 

writ  of  inquiry  part  of  ludgment-roll  on  default 1287 

to  assess  damans  on  judgment  absolute  of  court  of  appeals 194 

on  application   for  jud^ent  by  default 1215,  1216 

to  ascertain  damans  from  injunction 023 

on  default  in  replevin 1729 

remitting  portion  of  verdict  in  N.   Y.  citjr  court 3176 

evidence  in  mitigation  of  damages  admissible 536 

motion  for  new  hearing  on. 12S2 

lasane  Persons. 

See  "Lunatics." 

appointment,  powers  and  duties  of  committee  of  pcra<fn  and 
property,  see  "  Committee  op  Person  and  Propesty  op  In- 
competent Persons." 

special  proceedinss  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  op  Real  Property.^ 

Insolvent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 

of  act    2281 

stay  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent ; * ^M 

trustee  to  give  security  for  costs  as  plaintiff SSm 

I.  Discharge  prom  debts. 

1.  Application;  consents  of  creditors. 

application   barred  by   failure  to  apply  after  notice  by 

creditor   2217 

who  may  be  discharged 21g 

to  what  court  af>plication  made 2150 

contents  of  petition 2x51 

consent  of  creditors  to  be  annexed  to  petitu>n 2152 

executor,   etc.,   may   consent  by  leave   of  surrogate....  2158 
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Imsolvest  Debtors  —  GoiitlB«ea« 

I.    DiSCHAKOB  FBOM   OSITI OmtitlUCd. 

1.  AppHcoHen;  coiutnts  of  creditors -^  Con^timti, 

trustee,  receiver,  etc.,  may  consent  with  leave  of  L-, 

court  •••  2Jg 

consent  of  corporation  to  discharge SK 

execution  of  consent  to  discharge  by  partnership 21M 

consent  to  discharge  has  effect  of  composition  in  question 

with   other  joint  debtors 2166 

effect  of  consent  of  purchaser  of  debt 2157 

consenting  creditor  to  relinquish  security 21o8 

penalty  for  false  oath  of  creditor 21W 

affidavit    of   consenting    creditor 316U 

non-resident  consenting  creditors  to  annex  account  and 

specialties  2161 

schedule  of  debts  and  property ••*..  2162 

affidavit  to  schedule 216.'< 

2.  Hearing;  contests;  determination, 

order  to  show  cause 2164 

publication  and  service  of  «rder  to  show  cause 216S 

proof  of  service  and  publication  of  order  to  show  cause. .  2166 

hearing 2166 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  action...  2167 

contesting  creditor  to  file  saecification 216^ 

nthj  demand  jurv  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 2160 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent. . : 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  insolvent S1T2 

grounds  for  refusing  discharge 21*^1 

costs  on  contested  application • 2167 

8.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed 2174 

appointment  of  trustee    .  .^ 217S,  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

Judgment   126R 

application  for  leave  to  sue  on  assignee's  bond 1890 

I.  The  discharge;  its  effect, 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  eertifieate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  county  clerk •  3181 

conclusive  evidence  of  proceedings 2181 

other  papers   presumptive    evidence  of   proceedings   and 

factt. 3181 

operates  to  exonerate  from  debts  and  liabilities.. ,  2182 

cancellation   of  judgment   against   debtor 3182 

debts  to  foreign  creditors  not  dis'^harged. • «  2188 

Habllity  on  foreign  contract  not  discharged ..••..  2188 

debt  or  duty  to  United  States  not  affected 2184 

Mrflhy  to  state  for  taxes  not  affected 3184 

for  money  received  as  public  officer  not  affected. .  2184 
1ST6 
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iMBoWent  Debtors  —  Coiittiiii«4» 

I.  DxscHAmcB  VROic  DEBTS  —  Contioucd. 

4.  Tht  dUckwgs;  itt  effect  —  Continued. 

how  validity  tested  by  creditor V  V  *  "VJ  ^'^ 

debtor  to  be  released   from  imprisonment  for  discfaargwl 

debt  or  lUbUtty gJJ 

when  void  for  fraud  or  misconduct  of  debtor XIW 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    ^oj 

on  motion  to  vacate  execution  against  person 21OT 

limitation  of  action  ag^ainst,  to  recover  chattel J^ 

discharged  debtor  to  give  security  for  costs 3209 

II.  ExxMPTXov  raoM  arkest  ob  oxschabob  vob  imprisommbnt.  ^ 

who  amy  apply ^g 

to  what  court  application  made ^w 

contents  and  verification  of  petition 2180 

petitioner's   schedule 2190 

affidavit  to  schedule    2191 

order  to  show  cause *...  2198 

.publication  and  service  of  notice  of  application 2192 

procedure • 21S8 

hearing  219S 

triaj  of  contested  application 219S 

ordet   directing  asaiganient 2194 

nomination  and  appointment  of  trustee 2194 

contents  and  effect  of  asaagnment., 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted..  219S 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  bv  exemption 2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2196 

order  ol  exemption  void  for  misconduct  or  fraud  of  ddstor..  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  coat* 3209 

Ia«9«ctioa. 

See,  also,  "  Phtsix;al  Examin ation.** 

OV   BOOKS  AND  PAPERS. 

court   may   order    606 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  604 

petition   606 

order  to  discover  or  show  cause 805 

stay  of  proceedings  pending 606 

vacating  order  to  discover  or  show  cause ,,....,.  806 

order  on  return  of  order  to  show  cause. 607 

appointment  of  referee  to  superintend 807 

fees  of  referee  807 

punishment  for  disobedience  of  order 808 

striking  out  pleadinir  for  disobedience  of  order 806 

dismissal  of  complaint  for  disobedience  of  order ,..  806 

.  exclusion  from  evidence  on  disobedience  to  order 808 

disobtdaence  to  order  a  contemet 806 

effect   of  paiMrs,   etc.,   produced 809 

of  property  fevted  on  under  execution , 1384 

surrogate's  books  to  be  open  to , 249f 

of  books  on  obtaining  relief  from  subtwKna  ducu?  <ecum 867 

I»e«^a«tce  Companlea. 

l^cyhoMer  not  disquaKfied  to  act  as  judge  of  i^.ppeUale  court. .  46 

petition  by,  for  change  of  name , , ". , 2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change , 2412 

order  changing  name  to  be  filed  with  superintendent  el  insur- 

«n«. 2414 

proceedings  to  change  name  of  town  or  «atimty  co-oponlive  in- 

f ursince  companies  2411,  2413^  2414 
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laavmnce   Companies  »  Continued. 

excepted  from  prtfrMon   for  vcMtiiitary  dissolution. « 242D 

service  of  summons  from  justice's  court  on 2881*  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869.  2881 

latorest. 

After  sufficient  tender «...  733 

on   judgment,   runs   from   time   of  entry 1211 

of  restitution  «...  1211 

of    court    of    claims 269 

from  time  of  rendition  of  verdict  to  be  Included  in  judgment . .  1235 

execution  to  specify  date  from  which  to  be  computed 1368 

to  be  added  to  verdict  for  causing  death  by  negligence,..,....  1904 

Interpleader. 

when  ordered  ......; 820 

(  terms  within   discretion   of  ,  court 820 

suit  by  debtor,  demanding  Jud^ent  of 820a 

may  be  ordered  in  court  of  claims 281 

Interpreters. 

appointment  of,  in  Kings  county 94 

for  county   court  of  Kings 360 

for  surrogate's   court   of  Kings   county 2513a 

of  dty  court  of  New  York 383 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Interrogatories. 

for  examination  of  witness,   see  "  Deposition." 

Interrentlon. 

person  interested  may  apply  to  be  made  party • 452 

Intestate. 

definition   of,  in  surrogate's   proceedings 2514 

InTentory. 

See  "  Surrogate's  Court." 

on   attachment,   see   *'  Attachmekt." 

committee  of  property  of  incompetent  to  file  in/cntory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'  estates   2665-2676 

when  inventory  may  be  contradicted  in  action 1832,  1834 

liability  for  uncollected  demands  included  in 1833,  1834 

of  general    guardian,   annual 2660 

affidavit  2861 

to  be  examined  by  surrogate  annually «...  2662 

tupplyiog*  defects  in * 2663 

H»giil«iitles, 

See,    also^    **  Amxhomkitt;  "    "Defects;"    "Mistakes." 

cure<7  by  judgment  on  verdict,  etc t 721 

to   be   supplied  by  court 722 

power  of  court  to  amend  proces«),  pleadings,  etc 728 

unmaterial  errors  to  be  disregarded •••.••...  728 
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See    ^Divoub;"    "  LaainicAcr;  "*    **  If  if  iiiwr;  *    " 

Issmea* 

I.  Of  law  and  tact. 

defined jj^ 

mutt  be  disposed  of  by  trial .•*....• Mi 

order  of  trial  of  issues  of  law  and  of  fact IMM 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  of  one  or  more  issues 978 

immaterial  issues  need  not  be  tried 975 

to  be  tried  at  terms  held  by  one  judge  only 97V 

filing  note  of 977 

in  N.  Y.  city  court «HW 

order  on  calendar *  • .  • . » •  979 

order  of  disposition  of vTB  979 

either  party  may  bring  to  trial • 800 

of  law  triable  by  court 901 

when  it  arises 9IM 

triable  at  special  term 97tt 

triable  in  any  county  in  judicial  district ?% 

when  to  be  tried  as  contested  motion 9/9 

severance  of  issues  of  fact  and  of  law  on  different  causes. .. .  1220 

of  fact;  when  it  arises .  994 

triable  by  jury 90 

what  issues  triable  by  court 909 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury 974 

when   issue  arises  on  alternative  mandamus y079 

ooets  when  Issues  of  law  and  of  fact  joined 82S2,  8283 

when  several  issues  of  fact  joined 


n.  Special  issues  fok  trial  by  juky. 

feigned  issues  abolished  and  order  substituted 828 

as  of  right 970 

when  discretionary 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.    9T2 

how  settled  and  tried  in  action  to  annul  marriage 1758 

,    settlement  of»  in  action  for  divorce 17ff7 

on  opposition  to  insolvent  discharge  from  debts 219B 

on  application  for  exemption  from  arrest,  etc 9189 

deitetflon  of  dvfl  prisoners  in,  see  "  IicpuioirKxirT.'* 

L   DxSIOMAtTTOR   AND   CUSTODY   OF. 

kemer,  etV?;.  of  county  jail  exempt  from  Jury  service 1080 

In  New  Yor&  county 120 

eustody  of.  ?*: 190,  121 

In  counties  othe?*- Jl>">  New  York , 121 

prisoner  may  be  de.*^^°^  '^^  either  of  several 122 

dvll  and  criminal  p?Jsoners  to  be  kept  separate 128 

males  and  females  to  t!^  kept  separate 194 

misdemeanor  to  violate  *9P'^^*'®<>'  ^^^  separation  of  prisoners.  125 

custody  and  detention  uif^^  federal  prooess 188 


appointment  of  physicUnJp  ••:•*;•; ^^ 

tgjoval  of  sick  prTSner"  <^i,»»?»P^««» JS 

Hquors  not  to  be  wld  or  usH  >° Jf5 

P«mit  to  use  liquors  In...:,'  •;•/ • !■ 

misdemeanor  to  bring  liquo? ,*?J° • ' * '. •••  *•• 

^    ,      to  suffer  use  or  sSTcT^' ^•^''i^'"  »n 1» 

Aslgnationof,  if  jail  beconi?"  «"^' W 

mocatioB  of  deeignatioD  oT » 
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J«U«  ~  Continmca. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 117 

removal  of  prisoners  on  jail  liberties  to  new  jail. '.i ...... ..'  18^ 

revocation  of  temporary  designation 141 

removal  of  prisoners  in  case  of  fire 148 

temoorary  designation  during  absence  of  jndge 144 

production  of  civil  prisoner  on  indictment..... 156 

place  of  sheriff's  connnement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of»  to  sheriff**  successor  * .  • . . « < *.«•••  188 

Jail  Liberties. 

1.  Dksigxatioji  01. 

in  case  of  designation  of  tem^rary  jail 188-140 

on  revocation  of  ■  temporary  designatton 142 

designated  in  the-several  counties 145,  146 

to  continue  until  altered 146 

howlaid  out i. «....-.  ..««^...v...^». .  147 

.   rcsolutien  establishing*  to  be-  posted  in  j«il «... 148 

IL  Whim  BNrmiD  to. 

who  admitted  to  140 

undertaking  for 150 

is  for  indemnity  to  creditor 151 

to  be  filed ^  150 

justification  of  sureties 160 

exonerates  sheriff  from  liability  ;.  .  150 

deposit  of  money  in  lieu  of  undertaking 682 

pnsbner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 168 

'  manner  of  surrendering  j>risoner   ' 154 

sheriff  entitled  tu,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en* 

titled  to : 180 

undertaking  for,  by  person  arrested  by  coroner 180 

person  taken  in  execution  for  penalty  or  forfeiture  not  en- 
titled to    8082 

prisoner  for  contempt  or  misconduct  not  entitled  to 157  * 

not  entitled  when  confined  on  execution  for  woman's  earn- 

Migs 3221 

III.  EscAPB.     See,  also,  "  Bscafb." 

escape  defined   165 

sheriff's  liability  for  escape  from 168,  150 

liability  of  coroner  for  escape  of  sheriff v . . . .  177 

escape  of  person  arrested  by  coroner ^ .  •  181 

penalty  for  connivance  at  escape r<..  150 

money  deposited  to  be  applied  to  damages .••«•..••  682 

IV.  Action  on  bond. 

return  of  prisoner  as  defence  160 

.  sureties  may  make  any  defence  available  to  sheriff 160 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff 163 

stav  of  proceedings  on  judgment  for  sheriff 164 

judgment  against  sheriff  for  escape  is  evidence  of  damages...  165 

by  person  causing  confinement  of  prisoner 166 

measure  of  damages   '. .  167 

action  for  escaf>e  barred  by  action  on  bond *.  168 . 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  shcrilt  for  liberties 178 

action  undertaking  given  by  person  arrested  by  coroner 180 

JeCerson  County. 

jail  liberties  for 146 
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Joinder. 

of  cauies,  see  "  Plbaaino."  VL 
of  parties,  see  "  Pahtim/'  IV. 
Joint  Debtor*^ 

estate  oif  party  jointly  liable  not  discharged  by  death TSI 

nou'joindcr  or  misjoinder  in  action  against  joint  dcbtofm  en- 
gaged in  traoji^rtation 1M5 

separate  compositicm  with  one  does  not  release  others 1IM9 

satisfaction  of  judgment  npon  compositiott  by  one 1M9 

rights  of  coKlebtors  not  affected  by  eompositiott  with  one 1M4 

consent  to  insolvent's  discharge  haa-effsct  of  eompoaitioa 215f 

tonfession  of  judgment  by  one 1271 

L  Fkociduui,  etc.,  when  all  not  snvxD. 

action  may  proceed   Mft 

judgment 1*82 

docketing  judgment * IMO 

<  effect. ot  judgment «.... UM 

execution • «.*•  10M 

enforoement  of  execution 1996 

in  eupplementary  proeeedinga  agafaut  one  or  more 9M1 

Joint  property  may  be  reached  in  judgment  creditor**  action.. .  1871 

In  futtice's  couff. 

rendition  and  entry  of  judgment MflO 

ececution.  . • 8090 

docketing  transcript  of  judgment •■ V21 

n.  Action  to  chaags  onb  not  sxav»>  in  PBsyfovt  wxt. 

may  be  maintained   -1037 

complaint 1088 

defences  available 1981^ 

provisional  remedies ...:....  1940 

Judgment 1041 

execution 1041 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

suit 1946 

joint  Property  may  be  reached  in  supplementary  proceedings 

on  Judgment 2461 

action  on  justice's  judgment  against 8021 

ni.  Actions  on  joint  and  ssveial  liaiiuty. 

severance  on  death  of  one  defendant • 798 

cbnsolidation  of  actions 810 

.  persons  jointly  liable  deemed  one  person  in  acdon  against  de- 

..fendaaU  severally  liable 467 

f&ilure  to  join  persons  jointly  liable  with  defendant  ecverslly 

.       Uable 487 

rofnt-Stock  Aeaoclatione. 

hidudcd  in  term  *'  person  **  in  condemnation  law 83^68 

service  of  summons  on  stockholders  by  publicetiofi 488»    480 

AKng  of  statement  of  names  of  members 1045 

non-joinder  or  misjoinder  of  defendants  in  action  agalntt  per- 
sons engaged  in  transportation  ^ 1046 

proceedings  to  sell*  mortgage  or  lease  real  property,  see  **  Salb 
OF  lllAL  PaopiaTY." 
Joint  Tennnte. 

See,  also,  "  PAtntioN.** 

separate  action  In  ejectment  by 1600 

ouster  to  be  proved  in  ejectment  between  co-tenants. .  .'• 1KB 

action  for  waste  against  co-tenant '^"^ 

for  proportion  of  profits  against  co-tenant 
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disobedience  of  inferior  magistrmCe,  Judge  or  ofioer  jnmlMaUe..      14 

convention  of  judges  to  make  general  rules  of  practice 11 

power  to  adjourn  term  of  court 84 

vacancy  or  change  in  office  not  to  cause  discontinwuKe 29 

may  settle  case  or  make  return  after  expn-atien  of  term 25 

adjournment  of  term  for  absence 86 

may  change  place  of  holdio#  court  of  record 40 

may  adionm  actual  session  to  another  place 41  - 

not  to  decide  question  not  argued  before  him 4i 

disquauacauuu    tor  interest    46 

Dy  relationship  to  parties  46 

judge  ox  appciiaie  court  not  Uisquaiiticd  by  being  policjM^o^er    * 

ot  company i .  * 46 

not  to  be  interested  in  costs 47.      40 

residence  or  payment  of  taxes  In  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  practice  before  him 40,      60 

not  to  act  as  attorney,  etc.,  in  matter  before  him RO 

not  to  take  fers  for  advice  in  matters  before  him,  etc R1 

continuance  of  special  proceeding  on  death,  etc 62,      58 

of  court  of  record  to  file  certificate  ex  age 54 

permitting  person  to  practice  unlawfully  in  New  York  city  a 

misdemeanor 64 

oaths  and  affidavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent '. . .  1024 

aooointed  referee  br  <ionsertt  to  act  without  compeniatkMi 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1024 

of  court  of  record,  disqualified  as  trial  iuror 1029 

mode  of  exercising  authority  to  issue  haoeas  corpus 2080 

justices  of  city  court  of  New  York •• 820 

suspension   from   office 821 

designation   of  chief  justice 32^ 

remaHcs  or  comments  of  judge,  duly  excepted  to,  shall  ^  sub- 
ject of  review 1323a 

.Tgrmenta. 

definition 120C 

**  judgment"  refers  to  judgment  in  civil  action 834d 

"  judgment  creditor  "  defined    8843 

"  judgment  creditor's  action  "   defined    8343 

classified  as  interlocutory  and  final 1200 

L  JtSKDlTIOir   AND  SVTtT. 

L  Central  provisions. 

of  court  I  F  claims ,«         280 

of  appellate  division  on  appeals  froi  <  court  jf  ^.lalmi,.'..  .     275 

3>  be  signed  by  clerk  and  filed 123A 
erk  to  keen  '*  iudgment  book  " 12SW 

to  be  recorded  in  judgment  book 12^6 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  sini^le  judge  in  first  instance 120.^ 

order  for,  without  notice  bv  judge  out  of  court 120}| 

leave  to  withdraw  motion  tor 777 

■ubsequent   application    to   another   judge,   after   refusal, 

forbidden ^Tl 

may  be  for  or  against  any  of  parties 120^ 

may  determine  rights  of  parties  on  ssme  side 12fM 

may  grant  affirmative  relief  to  defendant   1204 

for  or  against  married  women    120< 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint 120'i 

rate  of  damages    120S 

bears  interest  from  time  of  entry  1211 

directing  sale,  may  direct  delivery  of  possession   167.') 

on    counterclaim     50g 

affirmative  relief  to  defendant  on  counterclaim  504 


I.  lUxDinoN  AND  BirTBT  —  Contiiiued. 
1.  Gtntrai  pravUhns  —  Contiiitted. 

on  admiMion  of  part  of  demand Ml 

on  f rWolouB  pleadings 817 

^n  acceptance  of  tender 7M 

of  offer  to  liquidate  damages  conditionally. TK 

on  defendant's  offer  to  compromise TS8 

against  one  or  more  defendants  severally  liable 460^  1208 

in  action  to  enjoin  proceedings  after  verdict*  etc Cltf 

discharge  from  arrest  for  delay  in  entering 67:2 

motions    for    judgment  on    pleadings 647 

tL  After  death  of  party, 

not  to  be  entered  against  party  who  dies  before  verdict..     TW 

on  death  of  party  after  verdict,  etc 783,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment 12S1 

may  require  settlement  of  final,  oy  court  or  referee  ....  1281 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  decision,  etc.',  in  action  for  divorce 1774 

4L  After  trial  of  issues, 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 118> 

. , .  after  trial  of  several  issues  of  law  and  fact 1221,  1223 

,  final,  on  issue  of  law  only 1222,  1228 

after  jury  trial  of  specific  questions  of  fact IMS 

after  reference  to  determine  specific  Questions  of  fact. . .  122A 

on  trial  of  whole  issue  by  court  or  reteree 1228 

motion  for  final,  on  interlocutory  judgment  entered  on     

decision  or  report 1230 

motion  for,  on  special  verdict 1238 

on  verdict  subiect  to  opinion  of  court 12A4 

.  OB  setting  aside  verdict  subject  to  opinion  of  court 1188 

interest  nom  rendition  ot  verdict,  etc..  to  be  included. . .  1235 

on  motion  for  new  trial  to  appellate  division  in  first  in-    

stance. 1227 

•  final,  by  aooellste  division  on  nffirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1817 

on  determination  of  appeal  by  court  of  appeals 1337 

•B  appeal  from  inferior  to  supreme  court 1845 

5.  In  specific  actions  and  proceedings, 

in  action   to   annul  corporation 1801 

Arbitration. 

submission  may  stipulate  for  entry  on  award 2306 

entry    on    award 2378 

on  death  of  party  after  award 2382 

in  what  county  to  be  entered 2306 

Creditor's  action  against  heirs,  etc. 

to   direct  collection   from   realty  not   aliened   by   de- 
fendant   

Divorce, 

entry  of  interlocutory  judgment 1774 

final    judgment   after   three    months 1774 


Dower, 


interlocutory,  for  admeasurement  by  referee  or  com- 
missioners   1O07 
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iw  In  tpgeiiie  actions  and  proeeidtng* -^  CotMnv^d. 
Bseentors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared.. . .  1817 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity 1815 

for  costs. 1885 

Fartetosurs, 

final,  on  foreelosare  of  nortgige  of  realty 1896,  1827 

of  lien  upon  chattel 1788 

Joint  dsbtors, 

when  all  not  aerved. « 1962,  1888 

in  action  to  charge 'joint  debtor  not  summoned  in 
previoua  suit 1941 


final  order  in  mandamus  may  be  entered  as 8082 

Matrimonial  actions* 

to  be  rendered  only  b^  court 1229 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc.,  awarded  by. .  1771 

for  costs  in  action  tor  divorce  or  separation .•  1769 

for  education  and  maintenance  of  children  in  action 

of  divorce 1769 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1769 

Knisancs, 

final,  for  plaintiff  In  action  for  nuisance. 1862 

Fartition. 

interlocutory 1646 

final  of  partition  on  report  of  oommissionerr. 1667 

to  direct  delivery  of  possession 1668 

final  confirming  sale  1577,  1678 

to  be  entered  in  county  where  property  situated 1677 

nay  be  recorded  in  each  county  where  lands  arc. ...  1596 

Qno  warranto, 

of  ouster  from  office 1966 

XspUvin, 

final,  when  distinct  chattels  awarded  to  different  par- 
ties.    1728 

final 1780 

in  justice's  court • 2981 

81  In  justices'  courts. 

when  to  be  rendered  and  entered 8016 

of  nonsuit. 8018 

upon  counterclaim  in  justice's  court 2949 

upon  verdict  or  decision 8014 

oa  remission  of  part  of  verdict  or  decision 8016 

raaditioa  and  entry  ag^mst  joint  debtors 
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II.  By  default. 

without  mppUoAtion  to  court  In  actions  on  eontraet,  «te«  ••«;..    490 

when  notice  of  sum  demanded  not  served  with  aumiBont 419 

when  complaint  not  served  with  summons 419 

when  clerk  ma^  enter 1212 

on  verified  compltint  1213 

on  unverified  complaint 1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court , 121S 

Apttlication,  on  sertioe  hy  ptiblieatloH 1216 

for  money  only,  to  be  entered  on  Mn4M  by  publication  only 

when  attachment  issued   , 1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  tofftnt  defendant 1218 

notice  to  defendant  of  application  for  judgment 12111 

on  failure  to  reply  to  counterclaim ^ 515 

on  default  of  answer,  judgment  not  to  exceed  demand   for 

relief / 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1T29 

notice  to  defendant  of  assessment  of  damages • 1219 

demand  of  notice  of  assessment  of  damages. 1219 

in  matrimonial  action,  to  be  rendered  only  by  court...  1229,  175S 

17T4 
when  defendant  served  by  publication,  etc,  may  defend  after 

final  judgment. ...•....< 445 

.  relief  against  default  within  one  year .•*.••• 734 

IIL  By  coKFESsxoH. 

Jurisdiction  of  N.  Y.  city  court  to  enter 315 

ot  Alban]r  city  court 8224 

of  Troy  justice's  couit •* 8225 

when  judgment  may  be  confessed 1278 

married  woman  may  confess 1278 

verified  statement  for • 1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on. . » ......•••• 1275 

not  to  be  entered  after  defendant's  death 1275 

Judgment-roll 1276 

docketing  and  enforcing 12T6 

execution  When  debt  not  all  due. * 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors ••••••••••• 1278 

In  Justice's  court. 

jurisdiction  of  justice  to  render 2864 

entry « 8010 

mode  of  confessing 8011 

when  judgment  voiv'. • 8013 

tV.  JtXDCUSNT-ROLL. 

destruction  of  judgment-rolls  not  authorized 31 

not  a  lien  until  roll  filed 1360 

cannot  be  enforced  until  roll  is  filed 1389 

to  be  filed 1237 

of  what  roll  consists 1237 

decision  or  report  of  referee  forms  part 1028 

on  entry  by  default   •.» 1287 

by  whom  prepared 1288 

indorsement  of  time  of  filing 1289 

how  indorsed,  on  entry  after  (l^atb  • 1219 
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adminion  of  counterclaim,  part  of » 613 

order  substituting  successor  of  officer  or  trustee  xo  be  annexed.     766 

memorandum  of  trader  and  acceptance  to  be  annexed 784 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  i^oceeding  to  be  attached 8878 

on  award  in  arbitration. 2379 

on  confession 1276 

on  submission  of  controyeray 1281 

on  final  order  in  mandamus. 2082 

replevin  papers  to  form  part  of..« * 1717 

on  affirmance  by  appellate  division.  • » 1854 

on  appeal  from  justice  of  peace 3061 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  cor- 
poration.  , 1803 

in  action  to  vacate  letters  patent « . .  1059 

V.   DOCKCTINC. 

sections  1243-1270  apply  only  tq  judgments  for  money....   1272 

docket    books    to    be    kept 1245 

mode  of 1246 

current  docket  books  In  New  York  county 1245a 

clerk   to   furnish    transcript 1247 

fllifig  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

Gocketa  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment 1269 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  pro  tunc 1260 

return  of  execution  unsatisfied  to  be  entered 1266 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1486 

taocelling  or  correctinK  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  apt^^aU 1322 

cf  judgment  by  confeftsion  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 

of  decrees  for  monejr  by  surrogate's  court 2661 

of  award  in  arbitration 2879 

of  final  order  on   mandamua 2082 

of  fine  imposed  by  judgment  ox  ouater  from  office 10r>6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate  dockets  when   judgment  awarded   against  executor, 

etc.,  personally  and  as  representative 1816 

final  Judgment  in  replevin 1730 

in  juatice'r  court , 2931 

orders  to  enforce  fines  of  jurors  in  New  York  ooanty 1117 

unpaid  jury  fines  in  Kings  county.. ..*..».•••..  1166 

jttdgme&t  of  court  of  claims • . . .  • 369 

Transcripts  of  justices'  judgments, 

justice  may  give  transcript  after  expiration  of  term....  8088 

transcript  after  death,  etc.,  of  justice ^ 8146 

may  be  docketed  within  six  years 7 *..  3017 

in  action  for  chattel 3019 

against  joint  debtors 8021 

in  another  county 8022 

foracloaing  mechr'ics'  liens  in  courts  not  of  record 8410 

ot  Albany   city   cuurt 3225 

of  Troy  juMice't  court ^^,,^  t>y GoO^     "^ 
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VI.   LlEH. 

of  judgment  of  court  of  claims  on  real  property 289 

no  Uen  until  roll  filed 1250 

until    docketed    1250 

on  interest' in  real  estate  under  executory  contract 1253 

against  defendant  by  fictitious  name 1251 

judgment  entered  after  death 'not  a  lien  on  realty 1210 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

binds  after-acquired  property 125t 

continues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  shears 1255 

•Bvaircd  by  levy  after  ten  years 12B2 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor.  . 1880 

preserving  lien  for  purpose  of  contribution  after  sale  on  cjcecu- 

tion 1486 

when  joint  debtor  not  summoned 1906 

•f  final  judgment  in  replevin 1730 

•rder  suspending  on  appeal 1286 

operates  trom  entry  on  docket r 12SS7 

in  counties  where  ttranscri^t  filed 12S8 

restoration  on  affirmance  or  dismissal  of  appeal 1250 

cancellation  on  filing  of  satisfaction-piece 1200 

not  affected  by  cancellation  after  discharge  in  bankruptcy...  1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals.  1821 

docketed  against  decedent,  entitled  to  preference 2719 

against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly  charged 1828 

against   executor,   etc.,   after    removal  does   not   bind   estate 

or  successor 1880 

preference  in   creditor's   action   on   realty  not  aliened  over 

individual  debt 1852 

In  creditor's  action,   no  lien  on  realty  aliened  before  notice 

of  li^  pendens  or  judgment 1868 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment   2198 

of  judgment  of  justice's  court 8017 

VII*  Dbfbcts  AMD  itsMuuiirrnt. 

defects  cured  by  judgment  on  verdict,  etc T21 

informalities  in  entering,  and  in  roll  cured  by  judgment  on 

verdict,  etc .• Ij} 

referee's  omission  to  take  oath  does  not  vitiate «fl 

amendment,  when  against  defendant  by  fictitious  name 1-51 

VIIL  Vacating  and  setting  asids. 

in  city  court  of  New  York 31^ 

in   court  of   claims • • ^Jg 

extension  of  time  of  heir,  etc.,  of  deceased  party,  to  move...  7» 

for  error  at  interlocutory  reference  or  inquiMtion IXB 

notion  for  irregularity  to  be  made  within  one  year 1» 

notion  for  error  in  fact  to  be  made  within  two  years WO 

by  party. •.•..•....♦ JSS 

after  party's  death •  •  •  JgJ 

by  person  not  a  party 1» 

by  one  of  several  parties IgJ 

notice  of  motion • *f8T 

BOtice  to  grantees  of  property  affected MB 

service  of  notice    • JJJJ 

exceptions  for  disability •• J2l 

restitution ;••••; 125 

modification  of,  for  dower,  when  rental  value  changes IJM 

ftvoking  judgment  of  separation,  on  reconciliatioD •••••••••••  Hlv 
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IX.   RxSTITUTlOir  Off  RXVSUAL  OX  TACATflT*. 

when    defeadant   served   by  publication    defend!  after  final 

judgment. 441 

on  panting  new  tnal lOW 

wben  vacated  01*  set  aside 12&3 

on  reversal  or  modification  on  appeal 1328 

interest  on  judgment  of  restitution 1211 

when  property  sold   1823 

does  not  affect  title  to  property  sold. 445,  1328 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution 1479 

X.  Assign  icxNT. 

may  be  assigned 1912 

assignor  must  acknowledge  assignment 1202 

on  vacating  or  reversal,  carries  cause  of   action  only  when 

assignable  before  judgment  1912 

may  be  filed 1270 

to  be  noted  on  docket  when  filed 1270 

.    .    receiver,  etc..  may  file  notioe  of  appointment  and  ownership..  1268 

assignee  for  benefit  of  creditors  may  file  notice •  • . .  1208 

ML  BHrOBCBUINT. 

sUy  pending  appeal  or  new  trial,  see  *'AmALf ; "  "  Nbw 

TaiAL." 
not  to  be  itaiyed  on  appeal  for  more  than  thirty  days  without 

security  .  .  .   18R1 

•ttspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance 1828 

for  money  on  contract,  not  to  be  enforced  by  imprisonment. .       16 

when  enforceable  by  execution   « 1240 

execution  on  judgment  of  court  of  claims 260 

on  decree  tor  money  by  surrogate's  court 2554 

when  enforceable  only  against  attached  property 707,    708 

by  punishment  for  contempt 1241 

how  resu  property  sold  under  direction  of  1242 

sasle  to  be  by  auction  and  in  daytime 1394 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold : 1244 

levy  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed. .  1252 

appointment  of  referee  tu  do  act 1280 

of  receiver  by  or  after ; 713 

«f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in- 
come, etc 3391 

of  judgment  on  award  in  arbitration 2880 

of  affirmance  or  modification  oc  appeal 1319 

against   executor,    when   to   be  enforced   against   decedent's 

property  • • •• 1814 

Of  fnsHcer  ctmrti. 

isfuing  execution • §917 

against  person 3JJ-8 

on  judgment  against  joint  debtors 3020 

not  affected  by  discharge  from  imprisonment  on  execu- 
tion  3037 

XII.   COKTRIBUTION   BETWEEN    DEBTORS. 

enforcing  by  original  judgment  after  sale  on  execution 1484 

preserving  lien  of  original  judgment   for  purpose  of  contri- 

bution.  .   I ^^86 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

Xin.    SaTISFACTIOK.         ,  .   ,        .  07A       J17« 

prcumption.  of   satisfaction...... 376,     878 

on  composition  by  one  joint  debtor •  •  •  lw43»  iw*« 

on  redemption  by  creditor  of  realty  sold  on  execution 1463 

liy    deposit    V    •; V^ -TilfiO 

Ij  attorney   m    fact D^lizVdVyVJOOg'le'^'*" 


INDIBX 

Jvddiieiits  —  Contlniie#. 

XIII.  Satisfaction  —  CoiittniM4* 

by  Mtifnee.  ^ • •••• 1209 

by  attorney  in  action , ,, • 12M 

revocation  of  autbority  of  attorney 19M 

•atiafaction-piece  to  be  executed  by  party  or   hit  caceciitor, 

etc   1280.  1281 

to  be  acknowledged  1280 

entnr  of  satisfaction  by  execution 1284 

certified  copy  execution  and  return  satisfied  may  be  filed 1286 

dockets  of  tranacripta  to  be  satisfied  on  certificate  of  cleric...  1287 

XIV.  Cancellation;  dischabgs. 

cancellation  upon  discharge  of  insolvent  debtor 219 

discharge  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  Danknipt 1288 

XV.  Eppect;  conclusiveness. 

of  court  of  claims  a  bar...... 268 

of  dismissal  not  a  bar  unless  on  merits 1206 

collusive,  not  a  bar  to  action  for  penalty  or  forfeitare 1896 

against  heir  or  devisee,  bars  action  against  exeatttor,  etc.  • .  • .  M21 

in  ejectment,  conclusive  as  to  partiea  sgad  privies iB24 

conclusive  effect  in  action  to  annul  marriage: • 1764 

effect  of  judgment  against  officer  of  unincorporated  associa- 
tion   1221 

on  award  in  arbitration * 2S80 

against  executor,  etc.,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remaina  in  foree. .  1460 

foreign  judgment  does  not  affect  right  of  arrcat 083 

right  of  arrest  for  fraud  not  affected  by  Judgment  for  price, 

etc 088 

•gainst  sheriff  for  escape,  evidence  of  damages  in  aottoo  on 

bond  for  jail  liberties.  .•••.•. ••• 186 

XVI.  Actions  ok. 

limited  to  twenty  years • 876 

adverse  possession  under  ^ ••••..     666 

\       limitation  of  action  on,  of  court  not  of  record. . . . , 861 

when  cause  of  action  on  judgment  of  court  not  of  record 

accrues 882 

when  action  majr  be  brought  on  judgment , 1616 

when  proof  of  jurisdiction  necessary 882 

how  pleaded 882 

proof  of  jurisdiction  and  judgment  of  juatice  of  peace  of 

another  state. 94fr-061 


In  justice's  court. 

i'urisdiction  over  aetion  on. .....  * 
low  proved 1105 

action  on  justice's  judgment  against  Joint  debtors......  8081 

costs 8104 

9«d«iiieiit  Credfltora. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty   1T»« 

to  enforce  Judgment  for  necessaries,  etc.,  agaiiMt  earalaga* 

trust  income,  etc 1361 

ndgment  creditor's  action  "  defined 8848 

judgment  creditor "  defined    8848 

action  to   discover  and   apply  property,   see  "  CaaDiToas*    Ac- 
tions." 
action  by,  to  charge  property  of  joint  debtort  not 
see  "JoxNT  Dbbtoes.'' 

1288 
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ditcharge  of,  from  arrest  or  inpfitoiiflient,  tc«  **  BsKOnowi* 

"  In aOLTBMT  DmTOM." 

ta#ietal  Departments* 

designated. ••••.    219 

Jmrl»«leti«n. 

and  power*  of  ooortt  contiavcd - «•     ^ 

of  court  of  claims » • •     264 

of  appellate  divisioo  on  appeals  from  orders  and  judgments  of 

court  of  claims ....« 276 

td  city  court  of  New  York ,  316.  '316 

ever  actkns  for  services,  assaults,  etc.,  on  vessels 817 

no  admiralty   or  maritime  jurisdiction 817 

cannot  naturalize  an  alien 318 

of  county  court 340 

co^exteasive  with  supreme  court 348 

power  to  remit  fines  and  penalties 360,    361 

of  surrogate,    general    2610,  2611 

to  be  presumed  2613 

effect  of  exercise  of 2514 

as  against  surrogates  of  other  counties 2615 

concurrent  of  two  or  more  surrogates 2516 

of  justice  of  the  peace  must  be  expressly  conferred 2861 

genera],   civiL    2862 

cases  excepted  from  civil 2863 

residental  requirements 2869 

residence  of  corporation  for  purpose  of 2869,  2879-2881 

ouster  ol  jurisdiction  on  answer  of  title  to  realty. . .  2961-2968 

of  Hudson  mayor's  court 3106 

of  tJtica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonkers ^03.  3204 

of  Albany  city  court S@23,  3224 

of  Trov  justice's  court 3223,  3224 

of  Rochester  municipal  court , 3227 

provtsionat  remedv  gives  jurisdiction  of  action. 416 

demurrer  to  complaint  for  lack  of 488 

to  counterclaim  for  lack  of 496 

lack  of.  not  waived  by  failure  to  plead 490 

does  not  avoid  undertaking  on  attachment 642 

when  proof  rec^uired,  on  plea  of  judgment 632 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,    960 
m  rsplevin  acquired  by  seizure  before  service  of  summons....  1603 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  for  sejiaration 1763 

of  actions  against  foreign  corporations 1780 

by  non-resident  against  foreign  corporation 1780 

by  one  foreign  corporation   against  another 1780 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2150 

of  summary  proceedings  to  recover  possession  of  real  property. .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitnid  drunkards 2320 

Jfnrr  mn&  Jvrom. 

"trial  iuror"  equivalent  to   "petit  juror •* 8843 

"trial  Jury'*  equivalent  to  "petit  jury" 8343 

"  notify  ••   equivalent  to  "  summons  " 3343 

•    iury  of  part  aliens  abolished 1190 

jurors  in  criminal  cases 8350 

panels  may  be  ordered  to  be  destroyed 21 

misconduct  of  juror  a  contempt • 14 

1289 
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tmwT  *i»A  Jwors  ~-  C^mtlniied. 

forleitur«  and  cUmagcs  for  taldng  fitt  «r  bribe »  Uit 

for  making  gift  or  bribe  to  juror.. UM 

how  procured,  on  commission  for  appointment  of  committee  of 
incompetent. 

how  summoned  on  writ  of  assessment  of  damages 

summoning   and    impanelling    in    summary    proceedings   to   re- 
cover possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .Sl]g 

sheriff,  etc.,  to  keep  jury  in  special  proceeding IIM 

fine   for  misconduct  of  officer  attending  jury  in   special   pro- 
ceeding   : 1196 

exclusion   from  courtroom   during  argument  of   nonsuit 1190 

I.  QUALXPICATIONS;    SSLBCTtOIT    AND    ATTBITOAIfCB    09    TBIAI.   JVMBt 
ILiBWHttX  THAN  IN   IfSW  YOtK  AMD  XXIiai  OOUWTIBS. 

1.  QualiUcationt, 

qualifications. •• 

by  possession  of  real  cttate  und«r  executory  con- 
tract.   

certain  public  officers  disqualified 1029 

exemptions  from  service 1000 

evidence  of  exemption 1081 

exemption  for  actual  service  in  New  York  county lOM 

disqualified  and   exempt  persons  to  be  discharged   from     

service » 1082 

when  excused   from  serving 1082 

application  of  sections  1027-1088 v 1084 

8.  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  lilt....  102S 

names  to  be  taken  from  assessment-roll 1086 

duplicate  lists  to  be  filed  with  county  and  town  clerks..  1087 

county  clerk  to  make  and  deposit  ballots 1068 

old  ballots  to  be  destroyed 1089 

notice  to  town  officers  to  transmit  jury  list • 1089 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities. . , 1041 

number  of  jurors  to  be  drawn  for  each  jury   term  of 

courts  of  record 1042 

when  drawing  to  take  place 1048 

drawing  and  notification  of,  in  county  court 887 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawing   1048 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1048 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing  1047 

minute  of  drawing  to  be  made lOfT 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separaie 

box 1060 

not  appearing  to  be  returned  to  ballot-box.......  1060 

drawing  to  be  from  second  box  when  first  exhausted....  1061 

third  jury  box  to  be  kept »....  10S2 

names  to  be  deposited  in  third  box . .  ^ lOSS 

court  may  direct  drawing  from  third  box  to  fill  panel...  1064 

notification  of  jurors  drawn  by  order  of  court 1065 

justice   of   supreme   court    or   county  Judge   may    order 

additional  iurors  drawn    lOM 

order  for  additional  iurors  to  be  filed  with  countr  clerk..  1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors ion 

attendance  of  panels  in  Albany  county I0S8 

drawing  of  additional    jurors ••  IflBI 
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L  QUAUriCATIOKt;   tBLBCTION,   ETC. —  CondBUfid. 

3.  PreparaHon  of  lists;  drawing;  nofi/icoltOM  —  Continued. 

notification  of  additional  jurors 1000 

county  court  may  degignate  days  of  attendance  of  jurors.  1000 
deputy  county  derk  possesses  powers  of  clerk  when  ab- 
sent  .V. 1081 

sections  1085-1061  not  applicable  to  New  York  or  Kings.  1002 

t,  FiMS  for  nat^aundonco. 

amount j|. 1073 

imposition  of  fine  when  juror  personally  notified 1078 

order  to  show  cause  when  juror  not  personally  notified. .  1078 

may  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1076 

hearing^  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity   or    removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse. ....  1077 
sections  10T2>1077  not  applicable  to  New  York  or  Kings.  1078 

fL   Ol7AI.triCATIONS;    SSLECTXON    AMD    ATTXNDANCS   OF    TEIAL  XUKOXS. 
IM   NEW   YORK   COUNTY. 

penalty  for  false  certificate  b^  physician 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

aoeeptance  of   bribe  a   misdemeanor 1128 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  swearing  perjury 1120 

1.  QuaUHcations ;  exemptions;  excuses, 

qualifications 1029,  1079 

resident  defined 1080 

persons  exempt  from  service 1061 

proof  of  right  to  exemption 1062 

military  officers  to  certify  to  commissioner  persons  per- 
forming military  duty    1068 

discharge  for  actual  service 1064 

when  excused  after  actual  service 1064 

temporarily   excusing   from  attendance 106B 

wftcn  and  how  juror  excused 1060 

applying  to  be  excused  must  produce  notice  to  attend...  1067 

•ervsce  in  court  not  of  record  as  excuse 1068 

claims  for  exemption  to  be  heard  by  commissioner.  1000,  1094 

S.  Cowumkeioner  of  Jurort, 

powers  and  duties   1090 

to  hear  and  determine  claims  for  exemption 1090,  1004 

may  aopoint  assistants,  etc 1091 

to  designate  assistants  to  attend  drawing 1091 

and  assistants  may  administer  oaths 1091 

public  officers  to  aid 1092 

office  and  rooms   109.S 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  etc 1089 

to  receive  fines r 1118 

accounts  of  commissioner 1118 

8.  Jury  lists;  drawing;  attendance. 

jury   year    1064 

length  of  jury  service  required 1084 

preparation   of  jury  lists    1094 

voters  and   non-voters*   lists    J094 

notice  to  testify  to  juror's  liability  to  serve  . . . .  >^ ,1005 
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Jury  and  Jurors  —  Conttniied. 

II.  Qualifications;  selection,  etc. —  Continued. 

3.  Jury  lists;  drawing;  attendance  —-  Continued. 

penalty  lor  disobedience  to  notice  to  testify  to  juror**  li»> 

bility  to  serve 11106 

lists  to  be  returned  to  county  clerk 1006 

correction  of  jury  lists 1006 

ballots  to  be  prepared  by  commissioner  of  Jurors 10O7 

supplemental   lists ., , 1067 

number  of  jurors  for  each  term 1006 

when  jurors  to  be  drawn 1066 

what  officers  to  attend  drawing 1060 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1103 

minute  of  drawing 1108 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors. . . .  1106 
copy  of  minute  of  drawing  to  be  deliTered  to  eommis- 

sioncr )1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

'  commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  raaiority  of  panel HOT 

•beriff  not  entitled  to  fees  for  notifying  jurocB  whts  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term ••...  1106 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term... 1106 

4.  Imposition  and  collection  of  Unit, 

fine  for   non-attendance    «•«.•«. 1106 

remission  of  fine 4 1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  nnes HIS 

order  to  show  cause  why  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause 1113 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fiae. 1113 

orders  to  enforce  fines  to  be  docketed  as  judgmeBta 1117 

lien  on  real  property  of  orders  to  enforee  fifMs 1117 

execution  on  order  enforcinfi:  fine 1117 

satisfaction  of  order  enforcing  fine ....•.•*••#• 1117 

commitment   for    non-paYment  of  fine .»> 1117 

fine  to  be  paid  to  commissioner 1116 

corporation  counsel   to  prosecute  proceedings  to  enforce 

fines 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1110 

compromise  and  discontinuance  of  actions  for  penalties.  1110 

report  of  corporation  counsel • «••» lUO 

5.  For  municipal  courts. 

how  selected 1110 

fine  for  non-attendance   ••.•• •••••••••••••••..      1111 

8.  For  sheriff's  jury. 

drawing • ».  1112 

how  selected 1112 

division  into  panels ,.«...•,•...  1112 

X999  ^  T 
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JmwTT  »nd  Jurors  —  Continved. 

JIL  QuALxricATioNs;  stLscTZon  akd  attxndakcb  or  tkiai.  yvwotiM 
IN  KiirtM  oonrnTT. 

corrttpt  Mnisajon  of  jufoi^s  name,   fdoiiy 1158 

wUlful  nejBlect  by  eomoiissioner  a  ausdemeanor 1159 

refusal  of;  or  false  information,  a  misdemeanor 1160 

auppresston  of  notice  a  misdemeanor..... 1160 

false  certificate  of  physician  a  misdemeanor. .••  • 1161 

L  QuaKHeaiions*  txempHont. 

qualifications 1029»  1126 

exemptions  from  service   1127 

proof  of  right  to  exemption ^ 1128 

commissioner  to  receive  evidence  of  exemption 1182,  1138 

grounds  for  excusing  from  service 1130 

*).  Commissioner  of  Jurors. 

to  select  jurors 1182,  1185 

revision  of  Jury  lists  under  supervision  of  justices 1182 

examination  of  jurors  as  to  qualifications 1182 

to  receive  fees  and  fines  for  benefit  of  county. . . .  .• 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption » 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,  to  com- 
missioner   1181 

to  collect  fines   , » 1156 

to  report  and  pay  over  money ^  1162 

t.  Jury  lists;  dmwtmg;  ^ttendtnce. 

length  of  service  required 1129 

how  seleeted 1182 

assessors  to  Return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how  selected   from  assessors'  retuma 1135 

•  publication  of  notice  of  selection.... 1186 

preparation  of  list  oi  trial  jurors. 1137 

filing  list 1137 

supplemental  ItaU.  . 1138 

ballots  to  be  prepared  and  deposited  in  box.... 1139 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing   1142 

minute  of  drawing    1143 

boxes  to  be  sealed  after  drawing 1143  ^ 

procedure  on  drawings  after   first 1 144  ' 

correction  of  lists 1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  transmitted  to  sheriff 1146 

notice   to    attend    term 1129,  1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

]udRe  may  change  day  of  attendance 1147 

commissioner  to  make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to. 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve 1158 

<  Imposition  and  enforcement  of  fines. 

fine  for  non-attendance   1152 

notice  to  delinquents  to  show  cause ««, .  1164 

■*»  lams 
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Jwnr  «Bd  J«ror«  —  Conttniied* 

IIL  QuAUPicATioNf ;  siLBCTZOH»  XTC. —  Cootinned. 

4.  Imposition  and  enforcement  of  Unet  —  ContimtfA 

board  for  remission  and  enforcement  of  fines. .••••••••  UM 

powers  of  board 1154 

commissioner  to  collect  fines • 116S 

return  of  unpaid  fines. < 1156 

precept  to  levy  on  personal  property..., 1156 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  fines  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines  on  real  property 1156 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fine llffT 

IV.  Sfbcxal  or  struck  jury. 

what  courts  may  order 106S 

terms  of  order  for •« 1063 

notice  of  striking • lOOi 

mode  of  striking 1066 

notice  to  juror*  to  attend 1066 

jury  formed  as  in  other  cases 1007 

drawing  additional  jurors  or  talesmen ,. 106T 

peremptory  challenges • 1067 

disqualification  of  clerk  or   commissioner  of  jurors  for  in- 

terest 1068 

party  applying  for  struck  jury  to  pay  eipenses 1060 

V.  FoRBXGir  juav. 

copy  of  order  for,  to  be  delivered  to  sktfifF.. 1076 

mode  of  obtaining  • 1071 

notice  of  drawing 1070 

notice  to  jurors  to  attend.. •••••••••••••••••  lOQ 

VL  CotXBCTIOK  OP  nims  AGAZHST  DBUllQUBim. 

See»  alsoi  • 

as  to  New  York  county,  supra,  11,  4^ 

as  to  Kings  county,  supra.  III,  4. 

as  to  other  parts  of  the  state,  supra.  I,  6. 

derk  to  issue  warrant  to  collect  to  sheriff • 

to  whom  warrant  issues  when  delinquent  resides  In  another 

county. 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant 2206 

return  of  warrant • 2207 

^         proceedings  to  compel  sheriff  to  return*  warrant 229T 

issuance  of  new  warrant  on  return  of  first 2298 

clerk  of  court  to  make  schedule  of  fines  imposed. 2298 

Jn  special  proceedings. 

fine  for  non-attendance   • 1166 

notice  of  imposition  of  fine 1107 

remission  of  fine  l^Vi 

special  return  of  delinquency  and  fine......... 1108 

oollection  and  remission  of  fine  by  county  clerk 1190 

VII.  Trial  by  jury.     See,  also,  "  Trial;  *'  "  Surrocate's  Court." 

feigned    issues    abolished 823 

to  DC  had  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom  during  argument  of   mo- 
tion  for  nonsuit 1190 

venire  to  procure  jurors  not  necessary , » . . .  1191 

what   issues  are  triable   by 968 

specific  questions  where  jury  trial  not  of  right 823 

trial  may  be  continued  beyond  term 45 

jury  may  be  discharged  on  Sunday 6 

wsues  of  fact  in  partition f^^^^•r\\^^e>^   ^^^** 
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Tiew  in  action  for  waste • •  lOW 

issue  of  adultery  in  action  for  divorce •....•  1757 

action  to  annul  corporation  triable  of  right 1800 

in  nature  of  quo  warranto  triable  of  right 1960 

to  vacate  letters  patent,  triable  of  right 1968 

issues  of  fact  on  alternative  mandamus 2088 

•rder  for  trial  of  questions  of  fact  arising  on  prohibition....  2099 
application    for   insolvent   debtor's  discluu-ge  on    demand   of 

contesting  creditor 2168 

smnmary  proceedings  to  recover  |>ossession  of  land 2247 

questions  to  be  stated  on  applicalioii  for  appointment  of  com- 

mittee  for  incompetent 2884 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2S38 

in  New  York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2638 

upon  reversal  of  decree  of  surrogate  in  probate  case 2688 

action  to  determine  validity  of  will,  triable  of  right M8a 

demand  for,  in  justice's  court 2990 

in  marine  causes  in  N.  Y.  city  court 8186 

Vni.   FOBMATIOV   OP  TBB  JUXY  AT  THB  TKIAU 

clerics  to  prepare  and  deposit  ballots... 1168 

to  draw  ballots   1164 

mode  of  drawing  « 1165 

persons  drawn   from  jury 1166 

disqualification    for   relationship 1166 

objection  for  relationship 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  first  box 1180 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  or  jurors  drawn   from  third 

box 1171.  1172 

disqualification  of  sheriff  to  summon  talesmen 1178 

notice  to  talesmen  and  return  thereon 1174 

fine-  of  talesmen   for   non-attendance '• 1174 

exceptions  and  challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1179 

peremptory  challenges 1176 

no  challenge  because  officer  drawing  party  or  interested....  117T 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  con^oration  party  subject  to  challenge 1180 

employee  of  party  subject  to  challenge 1180 

challenges  tried  by  court  only  1180 

review  of  determination  of  challenges , 1180 

IX.  Vbkdict. 

trial  deemed  to  continue  until  verdict 992 

may  be  discharged  on  Sunday 6 

discharge  on   failure  to  agree 1181 

proceedings  after  disagreement    1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1188 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given   1184 

rendition  of  verdict,  subject  to  opinion  of  court 1185 

general  and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren* 

dered 1187 

•pecial   finding  controls   general  verdict 1188 

entry  of  verttet • ••••• UM 
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IX.  Veedict  —  Continued. 

entry  of  judgment  on  verdict... .,• ••••••••••^••••••«  UAt 

mistake  iu  name  of  Juror  cured  by  judgment  oa  verdict,  cte.  •     721 
no  civil  01  criminal  liability  for  verdict 119S 

X    FbU  AND'COMVtirSATION  Of  JVtLCOm* 

fees • 3313 

mileage « . .  3314 

supervisors  may  make  &llowane« « 3314 

'  extra  pay  upon  protracted  trials 3315 

fees  in  special  proceedin.'^ 381€ 

comnensation   on  commission   for  appointment   of  committee 

of  incompetent 2333 

sheriiTB   fees   for  notifying 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    8331ft 

XI.  Jurors  and  jvmy  trials  xn  jusTXcsa*  cotrETi. 

delivery  of  jury  list  to  justice •• 

venire.^ 

in  action  between  two  towns  or  cities 

delivery,  execution  and  retarn  of  venire * SUB 

preparation  of  ballots  2894 

drawing  jurors 2905 

attachment  against  jurors  in  default 2906 

new  venire:  ...«...• MOT 

talesmen • 2907 

jurors'   oath gOg 

mode  of  hearing  cause • 2900 

rendition  of  verdict 3007 

discharge  on  disagreement  3006 

new  venire  on   disagreement 3006 

imposition  and  collection  of  fine  against  defaulters 3000 

lees. 3820 

Jtutiiee  of  the  Peace  and  liia  Conrt. 

included  in  term  "  judge  " • 3343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Kings 

provisions  applicable  to  Rochester  municipal  court 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Baoox- 

LTN    JUBTXCia'     COURTB.*' 

county  court  may  remit  fine  imposed  by 358 

may  discharge  person  committed  for  non-payment  of  fine.     358 

I  Powers  and  dutxss. 

<  application  of  general  orovisions  of  code •  • 

tavern-keepers  disqualined »....«•. 

members  of  legislature  not  compelled  to  act  as. 

general  powers 

may  be  excused  from  serving  as  juror. 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city 

covrt  not  to  be  held  in  room  where  traffic  in  lienor  AtttiM>r> 

ized : 

when  office  to  be  kept  open • 3141 

may  take  oaths  ana  affidavits. . .  .*. 642 

to  furnish  transcripts  and  copies 3140 

may  give  transcript  of  judgment  after  expiration  of  term....  8083 

proceedings  before,  may  be  proved  by  justice's  oath OM 

to  make  return  on  appeal  after  expiration  of  terns.  •• 3054 

transfer  of  action  on  expiration  of  term.  .•••.••••••••  ^**^ 


because  justice^  material   witness .....•.•.•  ^  •  ^  •  t    hSl 
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J.  Powers  and  duties  —  Continued. 

eoftf  upon  transfer  of  action  to  another  justice 8162 

feward  to  constable  forbidden 3186 

•ttot  to  be  interested  in  litigation 3137 

induoenents  for  business  prohibited 8137 

niademeanor  to  rtolate  provisions 3138 

forfeitur-:  of  office  for  violation  of  law 3138 

purchase  of  claim  or  interest  in   action  by  justice  or  con- 

suble  a  defence  3139 

failure  to  pay  over  money  a  misdemeanor 2163 

forfeiture  of  office  for  failure  to  pay  over  money 8163 

IL  Kandates  of  justice. 

general  requisites. 8185 

containing  blanks  are  void 8136 

constable  to  execute  in  person 3167 

authorization  to  private  person  to  execute 3166 

sheriff  to  execute  in  case  of  .resistance 3168 

III.  Books  and  papess  op  justice. 

docket  book 8140 

entries  to  be  made  in  docket  book 8140,  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved 81IMr  3149 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3146 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 

tioii  of  term  3146 

transcript  of  fudgment  after  death,  etc 3146 

compelhng  deiiverv  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 3148 

in  chse  of  death  or  absence,  proceedings  may  be  proved  by 

crisinal  minutes  or  sworn  copy 940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    939 

docket  book  and  certified  transcript  are  evidence  in  justice's 

court    938 

IV.  PtrmSl^lfBNT  OF  CMtUlVAU  coNTSMrxa. 

power  .to  punish  . .' • 2870 

line  and  commitment • »••••.••... 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. ...r 2872 

record'  of  conviction < 2873 

requisites  of  eommitment 2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V«  JUEISDXCTION. 

must  be  expressly  conferred ....♦•• • 2861 

general  civil  jurisdiction   , 2862 

cases  excluded  from 2863 

may  render  judgment  by  confession 2864 

actions  by  or  against  corporations 2866 

town  or  county  officers , 2865 

I  by  executors,  administrators  and  trustees 2865 

b/  receivers  in  sunplementary  proceedings 2866 

bow  affected  by  residence  of  parties 2869 

residence  of  corporation   2^869,  2879 

of  railroad  corporation   ,.,.  2869,  2880 

of  express  companies  2869,  2881 

©t  summary  proceedings  to  dispossess 2234 

discontinuance  when  accounts  exceed  $400.  ..••..•.. 2960 

-  -^  of,  on  answer  of  title  to  real  property..... ...•.•  Ml-2968 
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VI.    StXlfKONS. 

action  commenced  by  service  of  summons  or  appearance....  MTl 

contents  of  summons    • s^^ 

when  returnable    3W77 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service    28Tti 

service  on  corporation 287v 

on  non-resident  partnership,  etc 287V 

on  railroad  corporation    2880,  2882 

on  express,  insurance  and  telegraph  companies..  2881,  2882 

designation  of  unknown  def endanu   2S84 

return 2881 

second  and  third  summons    28&I 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appxakancs  op  paxtihs. 

to  wait  one  hour  for  appearances. 

may  be  in  person  or  by  attorney .      

appointment  of  guardian  ad  iitem  for  infant  plaintiff 2887 

proof   of   attorney's   authority    28WI 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2801 

effect  of  failure  of  defendant  to  appear ...2988 

constable  and  law  partner  of  justice  not  to  act  as  attorney. .  2888 

VXIL  OlOU  OF  ASXIST. 

grounds  for  granting  order. ... • IBM 

not  to  be  granted  against  fenuilc 

in  what  actions  order  may  be  granted. 

sufficiency  of  papers 

plaintiff's  undertaking  on  

contents  of  order  

execution  of  order 

constable's  return _^_ 

when  stunmons  accompanied  by  order  returnable. ».••••  ••••..  2877 

Slaintiff  must  appear  when  notified ••••«.••.  28M 
efendant  to  be  kept  in  custody •••.  2900 

motion  to  discharge  from  arrest 901 

effect  of  order  discharging 2902 

discharge  of  defendant  on  adjournment  by  plaintiff ••••  064 

privilege  from  arrest  not  abridged  or  affected 2904 

proof  of  extrinsic  facta  necessary  in  actions  for  nisappro* 
priating  funds. • 

IX.  Attach HxifT  or  piopzbtt. 

in  what  actions  warrant  may  be  granted •••••••••  2908 

affidavit  on  application  2906 

grounds  for  issuing 2906 

warrant  to  be  issued  with  summons ,  MOT 

lerm  and  contents  of  warrant SOT 

plaintiff's  undertaking 290S 

execution  of  warrant 29U0 

sale  of  perishable  property   2MM 

service  ot  summons  and  warrant  on  defendant 2010 

undertaking  by  defendant agfl 

redelivery  to  defendant  in 

claim  bv  third  person  •••••• 2912 

bond  of  claimant  and  delivery  thereon • 9912 

Judgment  in  action  on  bond  of  claimant 991S 

action  by  defendant  on  claimant's  bond •••.  2914 

return  of  warrant 2915 

motion  to  vscate  or  modif v  warrant • 2916 

<o  increase  plaintiff's  «T-ntv 2916 

effect  of  vacating  warrant  on  inHsdlctlon 29IT 

proceedings  when  summons  not  nersonally  served 2918 

effect  of  jTudgment  when  summons  not  personally  served ^ 

itloB  OB  judfement  when  summons  not  ««iMaS]f  atmtf. 
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Jurisdiction  of  action .,, •••..•• •••••w 

when  action  may  ht  brought •.•... 2919 

requisition  to  issue  concurrently  with  summons ••  2930 

affidavit  and  undertaking , 2920 

requisition 1  ........... .  2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

f proceedings  by  defendant  to  reclaim  chattel. .  • 2926 
ustification  of  sureties 2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 29fi9 

defendant's  answer  may  demand  judgment  for  return 2930 

execution  on  judgment  for  delivery 1ST8,  1731,  2981 

damages  for  injury  to  chattel 1722,  2931 

Terdict ,.,.  1728.  2981 

final  judgment,  docketing,  etc 1730,  2931 

issuance  of  execution «. 3038 

action  on  undertaking  1733-1736,  2931 

proceedings  when  summons  not  personally  served •  2932 

action  not  affected  by  failure  to  replevy 29S8 

XL   PtlADIHGS. 

when  issoa  to  !)•  Jolntd 2984 

issue  to  be  joined  before  adjournment  had 2934 

pleadings  enumerated  .  . * * 2985 

comnlainl 2936 

verification  of  written  complaint    2936 

joinder  of  causes  of  action    . .  .*. 2937 

answer 2934J 

verification  of  written  answer   2938 

demurrer 2938 

amendment  on  decision  of  demurrer   2939 

may  be  oral  or  written   2940 

general  rules 294a 

setting  forth  account 2941, 

instrument  for  payment  of  money   2941 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded          « 2943 

amendments «...  2944 

counterclaims » 2945 

of  party  suing  or  sued  in  representative  capacity......  2946 

when  neglect  to  counterclaim  bars  action  . .  r 2947.  2948 

XII.    AnSWSK  or  TITUC  to  UM.  nOPSBTY  AND  raOCBXPIKOS  THftlXON. 

answer  of  title  to  real   property    2951 

undertaking  of  defendant  on  answer  of  title 2952  - 

discontinuance  of  action  in  justice's  court 29S4 

in  what  court  new  action  may  be  brought 2953 

effect  of  failure  to  give  undertaking • .  •  2955 

dismissal  when  question  of  title  raised  by  plaintiff 2956 

pleadings  in  new  action 2957 

when  undertaking  before  justice  available 2957 

as  to  one  of  several  causes  of  action 2958 

XIII.  Actions    to    foreclose    mechanics*   likns   ik.      See    "  Foul- 
closure;"  "  Mechanics'  Liens." 

TklV^    PffOCE^DINHS   FOK  .<:iJFFSRI^G  ANIMALS  TO  STRAY.       See  "  StSAVII.* 
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XV.  Adjouknmsnts.   . 

by  justice 2960 

on  application  of  plaintiff 296U 

of  defendant 2961 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 296i{ 

undertaking  for  discharge  of   defendant   from  custody  pend- 
ing adjournment 29G? 

discharge  of  defendant  on  adjournment  by  plainti? 29iM 

•ubsejiuent  adjournments  on  application  of  defendant 296^ 

may  impose  terms  on  adjournment 296G 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.  WiTNXSSBS. 

general  provisions  relating  to  subpcenas  not  applicable 859 

when  subpoena  may  issue 2969 

service  of  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment  2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   2975 

minute  of  conviction  of  delin9uent  witness 297f. 

execution  for  fine  against  delinquent  witness SH 

application  of  fines  of  delinquent  witnesses ^TO 

defaulting  witness  liable  in  damages 2979 

oath.; 30O0 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment ...  30Q2 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 9003 

determination .  of  competency  of  witness 3006 

adjournment  on  issuing  attachment  for  witness 2967,  2068 

may  compel  production  of  books  by  order 867-860 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before. .VaOlO.  2011 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2980 

orally. 2981 

when  and  now  commission  granted 2082 

adjournment  of  trial  pending  return. ', 2963 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution 2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  <. . .  2987 

XVIII.  Jury  and  . juaoas.    See,  also,  "  Jury  and  Jurors." 

delivery  of  jury  list  to  justice 2990 

Yenire. 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges 1176 

■  eonstable  to  keep  jury  after  charge 3006 

•ath  of  constable  to  keep  jury 3006 

rendition  of  verdict  ,  3007 

discharge  on  disagreement 9006 

new  venire  on  disagreement  of  jury 8008 

Imposition  and  collection  of  fine  against  defaulters ^,  8000 

dMvery.  execution  and  return  of  venire 

preparation  of  ballots 
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XVIII.  JusY   AND   JUROB8  —  Continued. 

drawing  jurors 2995 

mttachment  against  jurors  in  default   2996 

new  venire 2997 

talesmen   2997 

juror's  oath 2996 

to  hear  proofs 2999 

juror's   tees 3326 

XIX.   TUAL. 

effect  of  failure  of  defendant  to  appear 2968 

effect  of  verified  complaint  where  defendant  fails  to  appear.  2988 

justice  to  try  facts  if  jury  not  demanded 2989 

•  of  trial  by  jury ^0 

»t8 


jurors  to  hear  proofi 

witness'  oath , 3000 

commitment  of  recusant  witness    8001,  3002 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  #jr  part*  affidavit 3004 

determination  of  competency  of  witness 3005 

constable  to  keep  jury  after  charge 3006 

rendition  of  verdict 300f 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  300T 

discbarge  of  jury  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3006 

part  of  verdict  or  decision  may  Se  remitted 3016 

XX.  Judgment. 

plaintiff  to  prove  case  on  defendant's  default 2988 

offer  of  judgment  l^  way  of  compromise 2892 

dismissal,  when- account  exceeds  fiOO 2960 

of  nonsuit 3013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered 3016 

on  counterclaim. 2949 

entry  on  remission  of  part  of  verdict  or  decision 3016 

transcript  may  be  docketed  within  six  years 3017 

issuing  execution 3017 

lien  u]x>n  real  property 3017 

execution  i^ainst  person   8018 

docketing  transcript  of,  in  action  for  chattel • 8019 

docketing  transcript  in  another  county • 8022 

liwtibe  mar  give  tranacrifyt  after  expiration  of  term 8028 

transcript  dv  town  or  city  clerk  after  death,  etc.,  of  justice. .  8146 
not  affected  by  discharge  from  imprisonment  on  execution..  3087 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  judgment  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on 3155 

coats  in  action  on  judgment 3164 

transcri|>t  of   docket,   etc.,   of    justice   of   another   <tate   pre- 
sumptive evidence  of  jurisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 

other  sUte  949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment  of  justice  of  another  state  may  be  re> 
butted 95 1 

Sb  By  confession, 

entry 3010 

mode  of  confessing  judgment 9011 

whiea  judgment  void 8012 
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XXZ     EZXCUTIONS. 

county  clerk  to  issue  on  docketed  judgment •  SOIT-WIP 

on  judgment  docketed  with  county  derk 8043 

when  justice  may  issue. 80S4 

general  requisites  of • SQ25 

en  judgment  for  money 3026 

renewal  of.  , , 3027 

exempt  pro^Terty.  •..,..;...., 3028 

indorsement  of  levy ,' gQSS 

notice  of  sale  .....•.•.. 3029 

node  ol  levy 3030 

of  sale 3030 

return  by  constable »«« «...  8031 

may  be  issued  after  discharge  from  iBipriaonoMttt..... 3087 

issuing   on    judgment    for   delivery   of   cb^tel ••• 808S 

issue  where  oAicc  of   iustice  beoomea  vaoaat • 8148 

action  against  constable  tor  failura  to  return.. ••••••••.•....  3030 

constable  not  to  act  under,  after  retura  day •..•• 8040 

action  against  constable  for  mooey  coUeeted » 80U 

constable  must  complete,  after  term  oxpires 3042 

against  person. , ••.••..••.••••••••...  SOIS 

on  judgment  for  money »•.•••.*••• •«•••.  3026 

arrest  and  impriSMimeat  under.. ••» 3032 

imprisonment  on  j«dgmcttt  for  panalty  or  lorloitttrc, . . .  3032 

limit  of  imprisonaMnt ••.•• •*...  3033 

ai&davit  and  diaohafve •.^«.« • 8034 

penalty  fur  wrongful  refusal  to  discharge • 3085 

affidavit  a  defence  for  action  to  escape ••••••••••  Ml 

discharge  not  to  affect  judgaont. ««.«,•••  ••••••*• 8037 


judgment  reviewable  only  by  appeal.. •••«. i • 804d 

who  may  appeal •• ••••.••••...  804S 

to  what  court  appeal  to  be  taken • • 3045 

when  and  how  taken ••••.•«....•...  8046 

from  order  on  demand  for  possesaion  of  strays.' •••• ....  3108 

from  final  order  on  proceedings  for  sale  oc  strays •  • . , .  8104 

service  of  notice  on  justice.. .««.•••.•••••• 30A7 

payment  of  costs  and  justices  fee... «.«•• • 3047 

service  of  notice  on  respondent... • • 804f 

aufiplyin^  defects,  etc^  m  perfecting  appoid.... 8048 

unocrtakmg  to  suy  executtoa, •.« • 8060 

when  stay  of  execution  operates 8051 

filing  undertaking  when  jnstko  is  dead....*.... 8052 

justice's  return. 8068 

demand  of  new  trial  as  of   right,  aee  imfra,  XXIII.  **  Naw 
TaiAL  ON  Apvsal." 

justice  to  make  return  after  term  of  office ••.•• 9054 

compelling  further  return 3065 

determination  of  af»peal  when  justice  unable  to  make  ret«in. .  8066 

when  error  infact  alleged ^•...  3067 

restitution  upon  reversal 8068 

setting  off  costs  and  recovery 8066 

costs  below  included  in  disbursements 8060 

judgment<oll 8061 

stipulation  by  respondent  for  reversal • 8062 

hearing. « • • 8061 

dismissal  for  failure  to  prosecute ••••«.«•.• 80Q 

papers  on  appeal  » • OT3        | 

judgment • 86tt        j 

costs  of  appeal ..••••••.•• 806S 

new  trial  on  appeal  from  judgment  by  default « 8064        | 

proceedings  on  new  trial  before  justke ••• 3066 

to  whom  costs  awarded  ...r ••••• •»• 8066 

Amount  of  CO    - ^••.•••. 8067 
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XXIII.  Nbw  txzal  oh  appeal. 

4cQian4  for  pew  trul  as  of  right 8068 

in  appellate  court ,....,  ^ 8068 

undertaking  required. « 8069 

oJFcr  to  compromise  before  return 3070 

award  of  costs  on  new  trial  on  appeal •  8070 

proceedings  in  appellate  court 8071 

offer  to  comproouse  after  return « 8072 

amount  of  costs  on * • 8073 

XXIV.  Costs. 

guardian  ad  Iktm  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  liable  for 2888 

what  costs  consist  of 8074 

to  prerailtng  party 8074 

when  allowed  tcr  neither  party 3075 

on  demurrer 8077 

on  judgment  of  nonsuit 3018 

after  verdict  or  decision 3014 

for  one  of  several  defendants 8080 

in  action  of  replevin 3075 

on  diseontimianee  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to' realty  pleaded  b^  plaintiff 2056 

on  removal  of  action  to  coun^  court  of  ICings  county 2934 

on  transfer  of  action  to  anotner  justice 3158 

in  action  on  judgment • .  • .  ol54 

of  action  brou^t  on  discontinuance  on*  answer  of  title ^ .  8235 

payment  of,  on  service  of  notice  of  appeal 9047 

setting  off  eoeta  and  pMovery  on  determination  of  appeal 3059 

costs  below  included  in  disbursements  reeoverable  on  afpoal.  •  •  8069 

of  appeal  when  new  trial  ordered .,.  3063 

to  whom  awarded  on  appeal • 3066 

•mount  limited ^ '.  8076 

of  costs  on  appeal 8067 

on  new  trial  on  appeal 8073 

taxation 8078 

Increased,  In  action  founded  on  oiBclal  act • 8079 

fees  on  attachment  of  defaulting  witness 2972 

recovery  bf  costs  wrongfully  ejected , «.  8081 

XXV.  FfcES. 

tpedal  provisions  for,  not  affected., .,••••••, •..•..,•.. 8880 

firovislons  apply  to  cavil  cases  only 8882 

ees  to  be  paid  before  services  rendered 8328 

ndvarse  party  may  pay  fees  and  tax.., «..  3329 

of  Justice,  generally * ,  t , ,  * •  •  h 3322 

of  witnesses 3327 

on  commission  to  take  deposition •.•.•••••••«..• 8825 

on  sate  of  animals  found  straying 3092 

of  constables •.......••.  3823 

constable's  affidavit  upon  claim  for  travel  fees 8324 

Jtintlee'n  Court  of  Troy. 

See  **  TtoT,  JcSTrci's  Couit  op  thb  Citt  Of ."• 

J«e«lflesitloii« 

See  "  Bonds;  •*  "  UirnEaTAKiwca.** 

K. 
ICIiigrn  Covntr* 

special  proceeding  begun  before  one  judge  may  bo  conttnued  be- 
fore another. « 26 

Interpreters  in 94 

court  officers,  messengers  and  attendants  io.««,*t'f »## ••••tf      85 
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Kintffl   Co«at7  —  Contlaved. 

duties  of  court  officers,  messengers,  and  sttendants  fn •  M 

clerks   to   justices    in JJ 

term  of  office  of  jail  physician 128 

jail   liberties    for    J*5 

of  stenographers  of  supreme  court 254 

assistant  stenographers  for  supreme  court 255 

stenographers    for    county   court -»§?? 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..  2502 

designation  of  additional  clerk  to  exercise  surrogate's  powers..  2502 

stenographers    for    surrogate's    court 2495 

clerks   to  judges  of  countv  court 350 

interpreters   for  surrogate  s  courts  in 2494 

officers  exempt   from   jury   service 1127 

proof  of  exemption 1128 

trial  jurors  in,  sec   "Jury  and  Jurors." 

stenographer  for  surrogate's  court  in 2tt5 

public    administrator     for 2504 

removal  of  action  from  justice's  to  county  court 2934 

county  clerk's  fees  in 8906 

sheriff 's  fees   in 3306 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

costs  in,  when  recovery  under  $500  and  $250 8228 

security  for  costs  in  county  court 3268 

records  in  register's  office  not  to  be  removed  on  subpcena 868 

Ii. 

liAlborer. 

defined , 88to 

Lakes. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    963 

LamdlorA  and  Tenant. 

relation  presumed  to  continue  for  twenty  years C73 

action  of  ejectment  for  non-payment  of  re'^t 1504,  1S€6 

stav  on  payment  of  arrears 1506 

juojgment  to  state  amount  of  arrears VSffI 

restoration  of  possession  on  payment  after  judgment....    tSOT 
order  to  restore  possession  on  payment  after  judgment...  1500 

when  use  of  property  set  off  against  arrears 510 

•ctloiv  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste 16U 

summary  proceedings  to   remove   tenant,   see  "  Sum  mast  Pao- 

CBBDXNGS    TO   DISPOSSESS." 

warrant  to  dispossess  tenant  cancelc  term  of  lease 22SS 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2S53 

stay  of  judgment  for  rent  pending  apper.!,  stays  also  dispossess 

proceiedings • ••#. • 1310 

Land  Olllcey  Contntlflsfloners  of. 

action  to  vacate  letters  patent,  see  "  Letters  Patbmt.** 

reports  of  recoveries  of  property  escheated,  etc. ••••••...  2991 

La^r  Schools. 

admission  of  graduatea  as  attorneys.. • ••••••••      08 

Lease. 

ejectment  for  non-payment  of  rent,  see  "  ^sctmbxt;  *  ^  Lamv- 

LORD  AND  Tenant.'* 
warrant  to  dispossess  tenant  cancels  term  of. .... 

action  for  accrued  rent  not  affected  by  warrant  to  <__^ _ 

power  of  committee  of  property  of  incompetent  person  to  malce. 
proceedings  to  lease  real  property  ot  infant  or  imcompetent  per> 

son,  see  *'  Sale  of  Real  Property." 

power  of  temporary  administrator  to  make 2800 

deemed  assets  in  hands  of  executors,  etc 2672 

decree  to  lease  decedent's  property  to  pav  debts 2707 


proceedings   to    lease   corporate    real   pro'perty,    •ce>  "  CORfOKA- 

TIOKS:  "     "  SaLK    0»     Rbat.     Prdpeb-pv  '*  Ir^r^^Xr^ 

1804 
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liCaselkold. 

sale  of,  on  executioa  as  real  property • 1490 

See  "  SuutooATs's  Coubt.'* 


Itesateefl. 

See,  also,  "Decedents*  Estates;"  "Legacies;"  **  Sueeo- 
GATEs'  Courts," 
creditor's  action  against,  see  **  CaEOtrots'  Actions;  "   **  Dece- 
dent's  Estates." 

not  to  be  arrested  when  sued  as  representative 656 

execution  against  property  in  hands  ot 1371 

no  execution  against  decedent,   except,  etc 1379 

issuance   of  execution  by  leave  against  decedent's  property...  1380 
action  by  legatee  against  executor  for  legacy 1819,  1820 


lieslBlatvre. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 854 

members  disqualified  as '  trial  jurors  during  session 1029 

not  compelled   to  act  as  justice   of  the  peace ,..,  2867 

BO  fee  to  be  charged  for  administering  official  oath 3289 


JLciTltlinacy. 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living 1745 

because   parties   under    age 1749 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  r.:;ainst  wife....  1760 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife    1760 

divorce  of  wife  not  to  affect  legitimacy  of  child   born   before 

offence  charged 1700 


ttetteru  of  Admlnliitratlon. 

See  "  Suehogate's  CotXET," 

Liettem  of  G«ardlaii«]ilp. 

See  "  Sueeogatb's  Covet." 


liOtters  Patent. 

limitation  of  action  by  person  claiming  under «i63 

after  annulment  of. 364 

action  by  attorney-general  to  vacate  or  annul 1957 

to  vacate  to  be  brought  in  name  of  people 1084 

triable  of  right  by  jury 1958 

copy  judgment-roll  to  be  filed 1959 

transcript  of  judgment  to  be  filed  with  count;^  clerk.-    .  I960 


1805 
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Vetteru  Rogatory. 

uiay  issue  in  lieu  of  commtsMon 013 

to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  and  return  of  deposition 913 


liettevm  Testamentary. 

^ee  "  Suikogate's  Couax." 


Libel. 


included  in  term  "personal  injury" 8343 

limitation    of    action 384 

joinder  of  causes  of  action   for 484 

pleading  application  of  defamatory  words 535 

plea   of  justification   does   not  bar   evidence  of   mitigating  cir- 
cumstances . 536 

preference  of  actions  for 791 

fair  newspaper  report  of  public  proceedings  not  libelous,  1907,  1906 

costs  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court 2S63 

of  Albany    city    court 3223 

of  Troy  justice's  court 3223 


Libraries. 

not   subject  to   judicial   supervision 1894 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

excepted   from  provisions  for  voluntary  dissolution  of  corpora- 

tions « 2431 

appointment  of  librarian  for  appellate  division 2SU. 


Lleeaaea. 

of  innkeepers  may  be  ordered  to  be  destroyed 26 


Lilena. 

I.  In  general;   miscellaneous. 

foreclosure  of  mechanics*  lien  on  real   property,  see  "Fqrb- 
closure;  "  **  Mechanics'  Liens." 
of  chattel  liens,   see   "  Foreclosuek." 
of  mortgages,  see   "  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

"  lienor  '*  defined   3398 

lienor  included  in  term  "owner"  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 66 

not  affected  by  client's   settlement 66 

effect  of  filing  notice  of  pendency  of  action lATl 

action    to    establish,    etc.,    triable    in    county    where    property 

situated 982 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
1800 


d  by  Google 


INDEX. 

Liens  —  r:«ni  tinned. 

I.  iN  o^NERAi,;   MISCELLANEOUS  —  Continued. 

barred  by  sale  on  fbreclosnre  by  advertisement  after  notice 

to    lienor    2896 

tDust  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.»  to  be  paid  from  proceeds  of  judicial  salt 1671 


U    Of  judgments. 

on  personal  property,  acquired  on  issuing  of  executioii 1406 

order    of   preference   among   executions , 1406'1408 

on  real  property,  judgment  not  a  lien  until  docketed 1250 

not,   until  judgment-roll   filed , 1260 

of  judgment  of  court  of  claims « 269 

of  final  judgment  in  replevin 1780 

of  judgment  of  justice's  court 8017 

in   New  York  of  order  to  enforce   fine  of  delinquent 

juror 1117 

of  unpaid  jury  fme  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income*  eta .1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  Hen 1210 

continues  for  ten  years  only  after  docketing 1251 

time  of  stay  not  included  in  ten  years'  period « . . . .  1256 

binds  after-acquired  property    1251 

acquired  by  levy  after  ten  years 1252 

not  a  lien  on  interest  in  land  under  executory  contract.....  1253 

when  against  psrty  by  fictitious  name 1251 

amendment  of  judgment  against  party  by  fictitious  name....  1251 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

order  suspending  lien  of  judgment   on  appeal Xt^ 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 1268 

restoration  on  afHrmance  or  dismissal  of  appeal 1259 

cancellation   on  filing  of  satisfaction-piece 1260 

not  affected   by  cancellation   of  judgment   after  disharge   in 

bankruptcy 1268 

does  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

continues   three  and  a  half  years  after   letters  on   estate  of 

deceased   debtor    1380 

attaches  to  surplus  value  of  homestead  over  $1,000...' 1402 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion after  sale  on  execution 1486 

entry   on    docket    to    preserve    lien   of   original   judgment    to 

enforce   contribution    1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc 1823 

preference    in    creditor's    action    on    realty    not    aliened    over 

individual   debt  of   heir,   etc 1862 

in  creditor's  action  not  lien   on   realty   aliened  before  notice 

of  lis  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment   ; 2198 

1807 
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m.  As  ATFECTID  BY   PAKTITXOir. 

Ilenort  may  he  made  parties  In  |>artition • 1539,  1541 

reference  to  inquire  as  to  partition ••••• 16S1 

publication  of  notice  to  prove    liens 1562 

direction  for  sale  free  from  lien  of  debts  of  decedent 1588 

on   actual   partition,    lien   on   undivided   share   attaches   only 

to  part  acsigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  156S 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1565,  1580 
final  judgment  confirming  sale  bars  liens  not  proved   after 

notice.  .  .  • 1578 

IV.   As  AVFSCTSD  BY  ACTION  fOB  DOWBB. 

Inferior  Hens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. .. .  1621 
property  may  be  sold  tree  from  or  subject  to  liens 1622 

See,  also,  "  Lif«  Tknakt.** 

division  in  partition  when  life  estate  exists  In  undivided  share.  1553 
Investment  of  proceeds  of  land  sold  In  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicioua  waste 1655 

life  te^iant  holding  over  liable  for  full  profits 1664 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 23^ 

%J^  Tenant. 

Pboceboings  to  pxscovsk  pkatr, 

petition  for  production  of  tenant 2302 

contents  of  petition • 2303 

service  of  i>etition  and  notice 2304 

when  commission  to  issue 2306 

order  to  produce  before  court  or  referee 2305 

service  ot  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee   2306 

dismissal  of  petition  on  production  or  proof  of  existence....  2309 

costs  on  dismissal  of  petition 2309 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2811 

open  commission  may  issue  without  interrogatories 231*^ 

return  of  commission   2312 

petitioner  to  give  notice  of  execution  of  commission 231o 

service  of  notice  of  execution  of  commission 2313 

Sowers  of  commissioner   2314 

fe  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231f 

costs  of  proceeding   2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2S17 

action  by  person  evicted  for  rents  and  profits • 231$ 

order  presumptive  evidence  only  in  ejectmei.^ 2nS 
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Limitations  of  Actions. 

See   SusRocATs's  Coubt. 

cases  included  within  the  statute   €14 

special  proceedings  included  within  the  statute 414 

state  suDJect  to  same  limitations  as  private  persons 880 

against  non-resident  on  demand  barred  at  domicile  890 

cause  of  action  arising  in  another  state 880a 

bank  notes  and  bills,  etc.,  used  as  money  excepted S93 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim   897 

presumption  of  satisfaction  of  judgment    87A 

must  be    pleaded    413 

pleading  presumption  of  payment  of  judgment 378 

I.    POK    REAL   PROPBETY. 

by  state. 862 

br  grantee  of  sute • 863 

after  annulling  patent  or  grant 804 

seizin  within  twenty  years  necessary 865,    366 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroaching  wall.  • 1499 

entry  e£Fectual  only  when  action  begun  within  one  year 367 

poaiesaion  presumed  from  legal  title , 868 

oocopation  presumed  to  be  under  legal  title 868 

adverse  possession  under  written  instrument  or  judgment....  869 

what  constitutes 870 

adverse  possession  not  founded  on  written  instrument.. 871 

what  constitutes 872 

relation  of  landlord  and  tenant  presumed  to  continue. 873 

right  of  possession  not  affected  by  descent  cast 874 

disabilities  from  infancy,  insanity  and  imprisonment 875 

II.  Actions  otbri  than  to  ixcovn  real  propbrtt. 
1.  JVithin  twenty  years, 

■ealed  instruments.   ,    ...••••••• ••••••••  881 

to  redeem  from  mortgage ••••• •••••  879 

on  judgment  of  court  of  record ••••• 876 

&  H^ithtn  ten  years. 

actions  not  otherwise  provided  for • 888 

by  state  to  recover  public  funds ••••••••  1978 

proceedings  supplementary  to  execution  •••..•• 2485 

IL  Within  seven  years, 

application  for  leave  to  defend  after  Judgment  by  default 

on  service  by  publication • • 445 

C  Within  sU  years, 

rfmple  contracts.      ••••••• 882 

to  recover  chattel   ••••••• ••••• 882 

f6r  fraud 882 

to  esUblish  will  882 

injury  to  property 3g 

personal  injury 882 

Judgment  of  court  not  of  record 882 

dodceting  transcript  of  judgment  of  justice's  court 8017 

•b  Within  Ihe  years, 

to  annul  marriage •••••• .••••• ITQ 

•  17M 
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Limitations  of  Actions  —  Contlnned. 

II.  Actions  othsk  than  to  recover  rial  fropbrty  — Contlniied. 
d.  fVithin  three  ynrs. 

Rgainst  cxecutorst  etc.,  to  recover  chattel. 


for  taking  or  detaining  personal  property. 

for  personal  injury  resulting  from  negligence 383 

for  penally   to  person   aggrieved..., 383 

for  penalties  against  directors  and  stockholders  of  banks 

and    moneyed    corporations 9M 

against  constable  for  cfficial  acts  or  omissions SBS 

for  non-payment  of  money  collected  on  execution 38S 

7.  Within  two  years. 

for  causing  death   ^y  ne|;ligQnoe 1908 

for  damages  for  encroaching  wall 1400 

assault  and  battery ^ 384 

criminal  conversation    « 384 

false    imprisonment    384 

forfeitures  to  state 384 

libel 381 

malicious  prosecution    • 384 

malpractice 384 

penalties  to  the  state 384 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction 384 

slander 384 

motion  to  vacate  judgment  for  error  in  fact 1200 

&  Within  one  y«ar. 

ejectment  for  encroaching  wall 1490 

for   seizure   of   strays » S107 

penalty   recoverable  by  any   person   who   may   sue 387 

against  sheriff  for  omcial  act  or  omission 385 

against  coroner,  for  official  act  or  omission 383 

against  officers  other  than  sheriff,  etq.,  for  esc^»c ......  S8S 

motion  to  vacate  judgment  for  irregularity 1282 

9.  Within  six  months. 

on  claim  rejected  by  executor  or  administrator 1822 

.  notice  of  claim  against  state 204 

10.  Within  four  months. 

relief  by  certiorari  to  review  determiaation 2125 

U.  Within  three  months. 

by  claimant  for  taking  chattel  in  replevfn 1710 

III.   DxSABILtTXES. 

must  exist  when  right  of  action  accrues • «•.*....  40B 

several,   no  limitation  until  all   removed 400 

of  aliens  during  war. .' 404 

of  nfext  of  kin,  legatees  and  creditors 302 

by  infancy,  insanity  and  imprisonment  for  crime 396 

on  application  for  certiorari  to  review  determination 2126 

in  action   for  dower. Ifi06 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 

fact i ^ 1201 
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IjlmitatloBs  of  Actions  —  CofttlAvo^ 

IV.   IVTBMUmOlf   A«l>  •UWBJfMOlf. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  satisfied, .......  '  S77 

adcnowledgment  or  new  promise  to  be  in  writing 396 

of  action  for  dower  by  written  acknowledgment 1596 

by  action  MAtmt  unincorporated  association 1923 

by  death  of  creditor 402 

of    debtor    403 

where  debtor  dies  within  state 403 

without    the    state 391 

absence  from   state 401 

concealment    within    state 401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  408 

by  futile  submission  to  arbitration v ^H 

stay  by  injunction  or  other  order  excepted. 406 

cause    of   action    pleaded   as   defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  than  by  judgment  on  merits..  405 

reversal  of  judgment   405 

V.  When  action  acceues;  computation  or  pksiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when  demand  essential   to  cause  of  action 410 

computation   when   defendant   without    state   on   accruing  of 

cause 401 

actions  by  executors,  etc.,  to  recover,  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seizin  or  against  incumbrances 381 

b^  legatee    against    executor    for    legacy 1819 

by  principal  against  agent,   for  misconduct 407 

VI.    Com llEN CEMENT    OF    ACTION. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 896 

attempt  to  commence  equivalent  to  commencement 390 

requisites  of  attempt  to  commence.... 399 

in  court  not  of   record 400 

service    of   summons   by   publication    after    attempt   to    com- 
mence    488 

I<la«ors* 

not  to  be  sold  in  court-house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails .,. .  128 

nermit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in   room   where  traffic  in  liquor 

authorized 2868 

See  '*  Notice  or  Pendency  of  Action." 

liiyrinmmton  County'. 

stenographer  for  countv  court 861 

allowance  to  grand  and  trial  jurors. 8314 

Loan  Companies. 

axcapted  from  provision  for  voluntary  dissolution 2420 

1811 
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INDEX. 

Lonff  Island  City,  City  €)oiurt  •!• 

is  a  court  of  record •••«••         2 

lioat  Dodtmenta. 

supplying  lost  papers  and  pleadings T26 

proof   of    loss    and    contents    of    instrument    for    payment    of 

money  on  entrv  of  judgment  by  default 1213 

action  to  establish  lost  will 1861 

evidence  required  to  establish  lost  or  destroyed  will 18€5 

action  upon  lost  bills  and  notes 1917 

indcmnitv  to  be  given  on  judgment  or  lost  bill  or  note 1917 

state  and  its  officers  may  recover  on  lost  bill  or  note  without 

giving  indemnity    1918 

probate  of  lost  or  destroyed  will 2813 

livnatlc*. 

Sec  "  Sursocate's  Cou»t."  ^^ 

jurisdiction  over  custody  of  person  and  care  of  property 23SK> 

appointment,    powers   and   duties   of   committee   of   person   and 

property,  see  "  Committee  of  Person  amd  Peopbety  or  Ih- 

COMPKTENT    PERSONS." 

Special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of  Real  Property.** 

to  be  discharged,  if  arrested 554 

cannot  be  party  to  submission  to  arbitration 236B 

application  to  release  inchoate  dower  right  of 2851 

order  on  application    2381 

court  may  compel  specific  pcrlormance  of  contract  made  by..  2344s 

I.  Service  of;  ArpBARANCs. 

service  of  summons  on 426 

may  be  dispensed  with  by  order. 429 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,  428 

service  of  summons  on  committee  by  publication 438^  439 

appointment  of  special  guardian  ad  htem 428 

special  guardian  ad  iiiem  excludes  committee  from  control....  428 

appearance  of,  in  condemnation  proceedings 3883 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitation 375^  386 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default la2T 

action   for  dower    1506 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application   for  certiorari   to   review  determination 2126 

III.  Supervising  insanity  as  affecting  testimony  and  procebo- 

INGS. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration   2382 

proceedings  on  appeal  from  justice  who  becomes  insane 3066 

IV.  Action  to  annul  marriage  of. 

lunacy   ground   for  annuling  marriage 1743 

action    by   relative 1747 

action   by    next    friend 1748 

legitimacy  of  issue  of  marriage 1749 

order  allowing  next  friend  to  sue 1755 
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V.  Action  to  couttl  convbtamcs. 

when  maintainable. •••••• SMS 

who  may  maintain • 2846 

committee  may  be  directed  to  execute  conveyance 2847 

VI.  Partition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize  lOUU 

authority  to  committee  to  execute  releases 1592 

effect  of  releases  1888 

M. 

service    of    summons    by 438,  440 

service    of    papers    by 797,  2768 

on  attorney  residing  in  another  state 60 

time    added   when    paper    served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 708 

deposit  of  papers  in  branch  post-ofBce  in  New  York  city 801 

return  of  deposition  by 907 

Mallclou*  Proaeoittlon. 

included  in   term  "personal  injury" 8848 

limitation  of  action « 884 

costs  when  recovery  is  leas  than  ^60 8228 

excepted  from  jurisdiction  of  Justice's  court 2868 

of  Troy  justice's  court 8223 

of  Albany  city  court ...•• 4228 

Kalpractlee. 

limitation  of  action  884 

order  of  arrest  in  action  for 549 

in  justice's  court  ••••.•••..  2806 

IfomdaMa* 

L    GenBSAI.  PROVISIONi. 

a  state  writ  1001 

for  K^neral  provisions,  see  "  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ.. • 2078 

failure  to  make  return  punishable  as  contempt 2078 

oral  pleadings  abolished 2080 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court... 2060 

cannot  be  stricken  out  as  sham 2060 

tnfj  writ  or  return. not  required  to  be  served  on  attorney..  2060 

preference  of,  on  calendar 792 

alternative  or   peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper. ..  .2148a 

If.  Alternative  writ. 

how  granted 206T 

flDode  of  service 20T1 

on  court  or  judges 2071 

on  corporation • ... .  2071 

on  board  or  body  other  than  corporation 2071 

where  returnable 8Qr72 

Siotion  to  set  aside  writ ^76 

•cnrict, ^'^•AW^f  ^  ^^i 


1313  Digitized 


•b;C6*6§tfe' 


IKDIOC 

Kamdamva  —  Cositlm««d* 

II.  Altbenatxvs  wut'^-  Continued- 

r'  form  of  allegations  ••••••••••••••••>••••  9079 

joinder  of  grievances ....•• ••••• 2079 

demurrer  to  writ • SOTS 

S rounds  of  demurrer 2076 
emurrer  to  part  and  return  to  part ••••• SOTV 

how  return  made t20T4 

form  of  denials  and  allegations  in  return 2077 

.,  defences  in  return  to  be  separately  stated  und  numbered....  2077 

further  return  cannot  be  compelled 2078 

demurrer  to  return   , 2078 

'  service  of  notice  of  filing  return  or  demurrer. 2081 

after  issue  joined,  proceedings  are  same  as  in  action 2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 2064 

from  appellate  division,  where  issue  of  fact  triable 2064 

where  issue  of  law  triable. 2065 

rendition  of  verdict,  decision,  etc 2063 

final  order  may  be  entered  and  docketed  as  judgment 2062 

judgment-roll  on  final  order 2062 

final  order  in   favor   of  people  or  relator  must  award  per- 
emptory writ 2062 

recovery  of  damages  by  relator. 2068 

costs  on  final  order  discretionary • 2066 

stay  of  proceedings;  how  made 2060 

extension  of  time  to  make  return  or  do  other  act. 2068 

appeal  from  final  order .•  2087 

stay  of  eocecution  pending  appeal • •••••••••  2067 

:iSi^  UL    Tw^ursQRY  writ, 

when  issued  in  first  instance ••••••••  2070 

notice  of  application SOTO 

C^rvicc  of  notice  of  application  on  boards  of  three  or  more.  •  2070 

where  peremptory  writ  returnable ••...•••,^ •...  2072 

motion  to  set  aside  or  quash  writ ••••  2075 

service ~. .  2075 

how  return  made  to  peremptory  writ. •••••»••••••••  2074 

to  issue  on  final  order  on  alternative  writ... , ••.«  2082 

costs  to  be  awarded  as  on  motion 2066 

not  to  exceed  $60  and  disbursements ••  2086 

stay  of  proceedings  2060 

extension  of  time  to  make  r^um  or  do  other  act 2089 

fine  for  disobedience  by  public  officer  or  board. •••• 2000 

appeal  from  final  order • ••••••  2067 

stay  of  execution  pending  appeal •• ••• 2067 

'  Mandate* 

defined.  •  . • • «••••••• 884G 

summons  deemed  mandate  •••.*•  • ••••••.•.• 418 

requisition  in  replevin  deemed  mandate >.•.••••.•••••••.  1694 

disobedience  to,  a  civil  contempt •.••• 14 

abuse  oL  a  civil  contempt • 14 

duties  ot  sherifiF  as  to  service  and  execution  of 100-119 

'  of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace;   requisites ••••« • 3135 

'    ^  blanks  prohibited 3135 

deputizing  private  person  to  execute •••,••••• 3156 

constable  to  execute  in  person •••• ••••••  8157 

sheriff  to  act  When  execution  resitted S158 

JUiMntmetnrinm  Corporatlone. 

ffftaia  employees  exempt  fr(»m  jury  itrvka*.************.**. 
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on  file  ia  New  York  eotintjr  for  twtatar  years  pt^awnpidv  «▼!• 
dencc;  •  •  •••••••••••••••••••••••••••••••••••••••••••••••    90S 

Msrtme  Caiuie«« 

Iv  aiY  COURT  or  mbw  youc 

jurisdiction. • »•••.••     817 

order  of  arrest  3177 

rules  regulatinff  arrest 3177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order  3170 

bail  or  deposit  before  return i 8180,  3181 

after  return 3182 

custody  of  defendant  3183 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 3185 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial 3185 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 3187 

Marriage. 

breach  of  promise,  see  "  Bkzacr  of  Pbomisb  to  Maksy.** 

original  certificate  of,  presumptive  evidence 921 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery .« • ••  1761 

action  for  divorce,  see  "  Divoacs." 

for  separation,  see  "  Ssfabatiom.'* 
Action  to  annul. 

by  woman  married  under  sixteen   1742 

causes  for  annulment   1743 

who  may  sue  on  ground  that  party  under  a^^e  of  consent....  1744 

on  ground  that  former  ousband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  Uving 1715 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy •  1716 

by  relative  of  lunatic  .^ 1747 

by  next  friend  of  idiot  or  lunatic 1748 

Intimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud. 1750 

custody  and  maintenance  of  issue  of  marriage  annulled  for 

force  or  fraud 1751 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,     480 

proof  of  service  of  summons 1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facta 1753 

right  to  jury  trial  1753 

on  reference   testimony   and   proceedings  to  be  certified   to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months..... •....  1774 

conclusive  effect  of  judgment  1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs • 1774 

docketing  judgment  for  costs  • 1774 

execution  on  Interlocutory  judgment  for  costs,  when  to  issue.  1774 
18X5  ^  . 
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Married  Woman* 

Sec  "  Surkogate's  Couar.** 

may  sue  or  defend  as  if  single 4SO  ■ 

may    confess    judgment 1273 

damages  to  person,  estate  or  character  and  separate  property . .  450 

husband  not  proper  party  in  action  for  tortious  act  of  wife . .  450 

i'udgment   for  or  against 12r'6 

lomestead,   exemption    of 1399-1402 

may  release  to  liusband  inchoate  dower  in  property  in  partition.  1571 

damages  for  slander  are  separate  property 1906 

Maraliai. 

appointment  of,  by  court  of  claimB 2B6 

to  execute  certain  mandates  of  N.  Y.  city  court ^g 

fees  of,  on  execution  of  mandates 338 

limitation  of  action  for  non-payment  of  money  collected......  883 


Master  and  Servant. 

employee  of  party  disqualified  as  juror... 1180 

summary   proceedings  to  dispossess  employee 2231 

collection  of  wages  of  working  women 3167 

judgment  for  wages  enfon;eable  against  earnings,  trust  income, 
etc 1391 

Materialman. 

defined 3398 

Matrimonial  Action*. 

action  to   annul   marriage,   see  **  Makriage." 


I  to  annul  marriage,  see  **  N 
for  divorce,  see  Divorce." 
for  separation,   see   **  Separatiok." 


Mayor. 

of  New  York  may  change  place  of  holding  court 42 

Mayor's  Covrt  of  Hndsoa. 

See  "  HuDSOK,  Mayor's  Covet  or  tbs  Crt  ov." 

MeelMiniea'  Llems. 

L  General  provisiohi. 

purpose  of  title  .•.•.••••.••.•••••.••••••.•. ••..  3898 

definitions 3388 

to  be  enforced  by  action. ••. 3389 

jurisdiction  of  action 3389 

of  N.  Y.  city  court  315 

of  city  court  of  Yonkers 3203 

cnforcem<^nt  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided.  • 3401 

preference  over  contractors   3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  public  improvement 3418 

foreclosing  lien  on  railroad  property ..•••.•  8419 

II.  Im  courts  op  record. 

consolidation  of  actions  by  different  lienors • 3401 

joinder  of  lienors  as  plaintiffs. 3402 

necessary  parties  defendant 3402 

waiver  of  defendant's  lien  by  failure  to  plead 3402 

equities  of  lienors  to  be  determined 3403 

costs  and  disbursements 3411 

Judgment  for  debt  on  failure  to  esUblish  lien 3412 

'     to  pay  into  court 

1316 

Digitized  byLjOOQlC 


INDmC 
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II.  In  comtTt  or  ebcosd — Continued. 

jud^ent  for  deficiency • 8416 

notice  to  lienor  to  begin  action.... • 3417 

cancellation  for  failure  to  begin  action 3417 

in.  Im  cousts  mot  or  kkcord. 

action  to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified  3404 

necessary  allegations.  . 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons   3405 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default 340A 

trial  of  issues 3407 

enforcing  judgment  for  defendant 3407 

executions. 3408 

appeals  from  judgments 3400 

filmg  transcripts  of  judfnnents 3410 

costs  and  disbursements  ^. 3411 

offer  to  pay  into  court M13 

Mllltla. 

action   by  attorney-general   to   try  title  to   or   forfeit   military 
office,  sec  *'  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1303,  3028 

no  fee  for  administering  oath  to  officers 3289 

offieers  and  privates  exempt  from  jury  service.....  1030,  1081,  1127 

proof  of  exemption   1082,  1128 

persons  honorably  discharged  after  five  years*  service  exempt 

from  jury  service   1030,  1081,  1127 

proof  of  exemption 1082,  1128 

officers  to  certify  .to  jury  commissioner  in  New  York  persons 

performing  military  duty 1083 

Misdemeanor. 

punishment  of  misdemeanors  created  by  act 8346 

sale  of  liquor  in  court-house  of  court  of  record 82,  33 

unlawfully  practicing  as  attorney  in  New  York  city 64 

permitting  person  to  practice  unlawfully  in  New  York  city....  64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

Rurchase  of  claim  by  attorney 73,  75 

legally  inducing  business   . .  * 74.  75 

defence  of  prosecution  by  former  prosecutor. 80 

by  partner  of  prosecutor   78,  80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to   separate  civil   and    criminal   and   male  and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape 159 

refusal,  neglect  or  delav  of  officer  to  make  search 061 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122,  1123 

concealment  of  offer  to  take  bribe  from  juror  in  New   York 

county 1124 

wilful   neglect   of  duty   by   commissioner   of  jurors   of   Kings 

county. 1159 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Kings  county. 1160 

Mippresslon  of  jury  notice  in  Kings  county 1160 

phyaidan  giving  false  certificate,  etc..  to  juror  in  Kings  county.  1161 

of  property  by  officer  making  sale,  etc •••••••  1679 
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Mlademeanor  »-  Conttiived. 

rescatious  and  unauthorized  suit  !n  nam*  of  another  w  fietkiaiaa 
person. 1901 

retusal  of  usurper  to  deliver  books,  etc.»  after  judgment  of 
,  ouster y 1962 

illegally  reimprisoninflf  prisoner  discharged  on  habeas  corpus  or 
certiorari .'..;.  9061 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2062,  2063 

failure  of  justice  of  peace  to  pay  over  money. 3153 

Mlanomer. 

waiver  of  misnomer  of  corporation • 1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members 1924 

habeas  corpus  and  cei^tiorari  to  inquire  into  deteatioB  not  to  be 
disobeyed  for ••..  2024 

Mistsilce. 

in  writ  or  process 24 

defects  cured  by  verdict,  etc,  and  judgment 721 

to  be  corrected  by  court v 723 

power  of  court  to  amend  process,  pleadings,  ete 723 

immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surrof;ate^  court 2770 

in  condemnation  proceedings •... 721-730,  8368 

lIoss^T* 

bank  notes  atid  bills  used  as  money  excepted  from  statute  of 

ritations. ..«4 393 

into   court,   supervision   of   comptroller 744a 

deposit 747 

execution  may  be  levied  on 1410 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  Countr*  * 

Jail   liberties    for 146" 

stenographer   for   county  court  of w 361 

surrogate  not  to  act  as  referee  or  practice  as  attorney 24T4 

compensation   of   stenographers   in   surrogate's  court 2496 

Hortffaare. 

proceedings  to  mortgage  corporate  real  property,  see  **  CotroBA- 

TioNs;      *'  Salb  of  Real  Propkrty." 
special  proceedings  to  mortgage  real  property  of  infant  or  ia- 

competent  person,  see  "  Sale  of  Real  Propmty.** 
foreclosure  by  miction,  see  "  Foreclosuhk." 

by  advertisement,  sec  "  Foreclosvri.'* 

when  receiver  aT)pointed  without  notice 714 

limitation  of  action  to  redeem  from f^ 

purchase-money,  ranks  prior  to  judgment 1254 

of  exempt  homestead 1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt.  . 1432 

indorsement  on  execution 1433 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution    1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion    1465 

ejectment  cannot  be  maintained  on 1486 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1606,  1500 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition . .  1574 

1675 
void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  2430 

deemed  assets  in  hands  of  executors,  etc 2672 

decree  to  mortgage,  to  pay  decedenrs  debts 2707 

by  heir,  etc.  not  affected  by  unproved  will  after  four  years..  2714 
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definition «.  76T 

to  whom  made  768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

la  supreme  court  where  heard 760 

in  first  judicial  district 769 

transfer  of»  to  anoth^  judge 26^  771 

renewing  after  denial   , 776 

leave  to  withdraw  motion  for  judcment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  ^iplication  for  judgment  on  frivolous  pleadings 537 

order  to  show  cause  returnable  in  less  than  eight  days 780 

■illdavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 885 

refereaoe  of  qvettions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 3172 

to  proceedings  b^gun  by  state  writ 1907 

costs:  oollectiott. 779 

execution   for 779 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  779 

amount;  disbursements  allowed   3251 

li«»i«ipal   CorporatloiMi. 

excepted  from  judicial  supervision 1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

terrice  of  summons  on  431 

of  certiorari  on 2130 

jtirort  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 5-19 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1814 

not  required  to  give  security  for  provisional  remedies,  etc 1090 

liability   in  damages  for   arrest,  attachment  or   injunction   im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .   1667,  1668 

'    costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

prqpf  of  ordinances,  by-laws,  etc 941 

acitu*.     *  enio.ce  Ika  under  contract  for  public  improvonent.  8400 

ludgment  foreclosing  mechanic's  lien  on  public  improvement..  3418 

public    improvement "    defined 3398 

execution   against   wages   of   employees,   etc 1391 

proof  of  payments  by 061c 

AcrroK  by  stati  to  ««coy»  rvwtc  ftiwds. 

state  may  sue  in  courts  within  the  state 1068 

excepted  from  jurisdiction  of  justice's  court ?S63 

orders  or  interlocutory   judgments   in   other   actions  may  be 

TM^ated 1970 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  transferred  to  and  vested  in  state 1972 

action  limited  to  ten  years 1973 

dispotttlon  of  proceeds  of  action 1974 

petl^oil  by  municipality,  etc.,  claiming  proceeds 197.*^ 

■ttoroey-general  to  bring  action 1976 

to  be  Drought  In  name  of  people ^^  .•••••• .  1084 
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Muileiyal  Oovrtfl.  ^  ^  , 

See  "  Buffalo,  Municipal  Couit  of  the  City  of:  "  "  N«w 
YoKK  Municipal  Courts;  *'  **  Rocusstbs,  Municipal  Coubt 
OF  thx  City  of;  **  "  Syeacuse*  Municipal  Coukt  or  tbb 
City  of." 

S. 

See,  also,  "  Unknown  Paktibs." 
vhen  defendant  may  be  designated  by  fictitknis  name. ........  Jjol 

in  justice's  court 2284 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc...     721 

of  officer  cured  by  judgment  on  verdict,  etc T21 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation    1777 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers   IMS 

of  member  of  unincorporated  association  does  not  a£Fect 

liability  of  other   members 19M 

liabeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer 9004 

judgment  against  party  by  fictitious  name  not  a  lien 12S1 

amendment  of  judgment  against  party  by  fictitious  name 12EK1 

Application  for  change  of. 

petition  by  individual   243$ 

of  infant  by  guardian  or  next  friend 2410 

corporation  may  petition    2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name 2413 

tfuperintendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  of  name  of  insurance 

company    2411 

railroad  commissioners  to  approve  change  of  name  of  rail- 
road company    2411 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition   2412 

petition  to  be  verified 2412 

notice  of  application  by  infant 2413 

by   corporation 241S 

Arder  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   secre- 
tary of  state   2414 

to  be  recorded  by  county  clerk 2414 

when  change  to  take  effect 2415 

validity  of   previous   proceedings  to   change  corporate   name 

saved  .  . 2415 

pending  actions  or  proceeding^  not  affected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually  in  session  laws. . .  2417 
Naiis«ii  County. 

jail  liberties   146 

national  Gnavd. 

action  by  attorney-general  to  try  title  to  or  forfeit  military 
office,  see  '*  Quo  Warranto.*' 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1S83 

no   fee   for  administering  oath    to  officers    3289 

officers   and  privates  exempt   from   jury  service. . .    1030,   1061,  1127 

proof  of  exemption    1062^  'U28 

persons   honorablv    discharged   after   five   years*   service   exempt' 

from  jury  service 1030,  1081,  1127 

proof    of    exemption     1062,  1128 

officers  to  certify  to  jury  commissioner  in  New  York  persons 
performing    military    d"ty^^^^ bTg-trzM3/G<DOgk  ^^ 
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MatnraltmatloB. 

N.  Y.  city  court  cannot  natarmllM S*.8 

clerk's  fees  on 8803 

1f«eeMarlea« 

judgment  for,  enforceable  against  earnings,  trust  income,  etc. .  1391 

limitation  of  action  for  personal  injuries  resulting  from 888 

warrant  of  attachment  in  actions  for 635 

Action  roa  causing  dkath  by. 

right  of  action  conferred 1902 

who  may  maintain   1902 

limited  to  two  years 1902 

for  whose  benent  1903 

"  next  of  kin  "  defined 1870.  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

NeflTotlable   Inatrmnenta. 

Sec  "  Bills  and  Notes." 

action    upon    lost    instruments 1917,1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on. 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration  in    action    on ^ 1778 

reservation  of  trial  terms  for  trial  of  actions  on 232 

He^rspapers. 

fair   report   of  public  proceedings   not  libelous 1907,  1906 

editors  and  reporters  exempt  from  jury  service....   1030,  1081,  1127 

proof   of   exemption    1062 

New  Trial. 

I.  When  granted. 

in  court  of  claims 265 

on   appeal   from  judgment  of  court  of  claims 276 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal   from  judgment  by  default  of  justice's  court 3064 

in   ejectment   as  of   right 1525,  1^Z8 

second   new  trial   in   discretion   of  court 1525,  1528 

on  judgment  by   default 1526.  1528 

not  of  right  in  action  to  determine  claim  to  real  property...  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1006 

n.  Motion  vox. 

entry  and  collection   of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion > 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion  999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appeUate   division   after    interlocutory   judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal   1002 

of  fact  to  be  made  to  trial  judge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

•a  trial  of  specific  questions  by  jury 1008 

kow  and  when  to  be  made • •  lOOB 

1821 
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Ile^r  Trial  —  Contlaved. 

II.  Motion  vor  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee. .  1004 

how  and  when  to  be  made 1001 

time  fort  on  judgment  of  ejectment  by  default 1B26,  152S 

when  defendant  under  disability 1SKZ7,  152S 

not  affected  by  taking  of  exception 1009 

may  be  heard  with  exceptions   lO*^ 

when  exceptions  to  be  reviewed  on  motion  for 906 

motions  to  be  heard  at  special  term,  exceot,  etc 1002 

order   uoon   motion   for   failure  to  file   decision   within    time 

limited.  , lOirt 

judgment  on  motion  to  appellate  division  in  first  instance . . .   1227 
stipulation    for    iudgment    absolute    on    affirmance    of    order 

granting,  in  N.  Y.   city  court S191 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting 31M 

enforcement  of  restitution  upon  granting ^ lOHA 

exceptions    heard    in   first   instance  by    appellate   division    on 

motion  for  new  trial IOOA 

appeal  from  order  granting,  brings  up  judgment  of  reversal..   1311 A 

order   granting  or   refusing,   is  appealable 12U7 

costs  on  motion  for,  on  case 8251 

upon    order    for   failure   to    file   decision    within    time 

limited 1010 

after  granting  and  before  trial 9SR\ 

evidence  on  new  trial  in  ejectment 1530 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 164^ 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  8065 

III.  Cass. 

preparation  of,  see  **  Case." 

case  to  be  made  on  motion  for 907 

not  required  on  motion  for  surprise  or  irregularity 9(W 

on  motion  for,  before  judge  who  tried  action 908 

IV.  Of    bight    on    appeal    from    justice    of    peace. 

demand  for  new  trial  in  appellate  court 8068 

return  of  justice  — 90RA 

undertaking  required 8009 

offer  to  compromise  before  return 8070 

award  of  costs 807(» 

offer  to  compromise  after  return 8072 

amount  of  costs  on 8n7?t 

proceedings  in  appellate  court • 8071 

New  York,  Cttr  Govrt  of. 

See  "  City  Court  of  New  York,'* 

New  York,  Cfty  of. 

only  attorneys  to  appear  and  practice  in  courts  In 69 

penalty  for  unlawfully  practicing  in 64 

service  of  summons  on  city 481 

chamberlain  to  receive  money  paid  into  court. 745 

duties  as  to  some 7B4 

commisaiont  ot ^7' 

^     transfer  from » •  •  •  •  i ;  •  • ;  v  'i' lil 

preference  of  actions  by  or  against  city  or  health  officers T91 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 9^^ 

when  official  records  of  departments  of,  presumptive  evidence..     V6Sk 

officers  exempt  from  jury  service lo»^ 

proof  of  exemption   10^ 

members  of  police  and  fire  departments  exempt  from  jury  «•-• 

vice. 1C81,  1127 
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New  York,  City  of  «- €«iitlm«e«U 

proof  of  exemptton 1082,  1128 

officers  to  aid  commissioner  of  jurors 1092 

corix>ration  counsel  to  prosecute  proceedings  to  enforce  fines  of 

dielinquent  jurors 1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law ^  . . .  8963 

service  of  papers  through  branch  poat-officc  in 801 

Netr  York,  County  of. 

special  proceeding  begun  before  one  judge  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts 4i 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 98 

•      bail  in 120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence  956 

when  maps  and  survej^s  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 955 

officers  exempt  from  jury  service 1081 

proof  of  exemption IVH'2 

process  to  be  filed  with  clerk  in  supreme  court 1245a 

county  clerk's  fees  in 330r> 

sheriff's  fees  in   S30R 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  and  Jurors/* 

motions  in  26,     770 

preference  on  calendar  in  793 

notes  of  issue  in 977 

publication   of  notice   of  sale   of   real   property   in 1G7& 

records  in  register's  office  not  to  be  removed  on  subpcena 977 

costs  when  recovery  under  $500  and   $:f50 3228 

stenographers  and  court  officers   for  surrogate's  court 2512 

Kew  York,  DUtrtet  Courts  of  tke  City  of 2495 

See  "  New  York  Municipal  Courts." 

We^r  York  MviilelpAl  Courts. 

are  not  courts  of  record    3 

effect  of  provisions  upon  jurisdiction  and  proceedings 8214 

actions  to   foreclose  mechanics'  Hens  in,  see  *'  Foreclosure;  " 

"  Mechanics'   Liens." 
jurisdiction   of  summary  proceedings   to   recover   possession  of 

real  property   2234 

service  of  complaint  with  summons 9207 

who   may   serve    summons 3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service   3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in  8210,  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property 8212 

how   jurors   selected    1111 

appeal  to  supreme  court  .    . .  3213 

where  and  how  appeals  heard ,      . .  1344 

judgment  gn  appeal 3213 
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Ifeur  York  Municipal  Courts  —  Contlnned. 

costs  on  appeal  to  supreme  court S213 

issuance  of  precept  in   summary  proceedings  to  recover   posses- 
sion  of   real    property 

transfer  of  summary  proceedings  to  dispossess  to  another  court 
for  trial.   .   . 

Next   Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..  1744,  1748.  1755 
petition   by,    for  change   of  name   of   infant 2410 

Next   of  Kin. 

See,   also,  "  Decedents'   Estates;  '*   *'  Executoks  and  Aj>- 

MINISTRATORS;  "    **  SURROGATES'     CoURTS." 

defined 1870.  1905 

in    surrogate's  practice 2768 

not  to   be  arrested  when  sued  as   representative 555 

action  by»  against  administrator  for  distributive  share ISld 

creditor's    action    against,     see    "Decedent's    Estates,     VI;" 
"  Creditors'   Actions,   II." 

Nlaarara   Connty^. 

jail    liberties    for 145 

salary   of  stenographer   of  surrogate's  court 2496 

stenographer   of  county    court 361 

per  (fiem  allowance  to  grand  and  trial  jurors 8314 

Ifon-Resldenta. 

jurisdiction   of   actions   by,    against    foreign   corporations 1780 

of  surrogates  over   estates  of   testate   or   intestate   dece- 
dents   2515,  251T 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court ■'• 3160 

limitation  of  actions  against,  on  demand  barred  at  domicil....     380 

summons  against,  in  city  court  of  New  York 3165 

service  of  summons  on,  by  publication,  etc 438,     439 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement....  2389 

of   surrogate's  citation   by   publication Si26 

verification    of    pleadings    by 525 

order  of  arrest  on  complaint  demanding  performance  of  «ct....     550 

in   justice's  court    2^4 

attachment    in    actions    against 636 

in  justice's  court    2906 

when  judgment  enforceable  only  against  attached  property TOT 

proof,    cause    of    action    against,    on    application    tor    judgment 

by  default 1216 

place  of  trial  of  actions  when  all  parties  are  non-residents....     984 

where  to  attend  to  make  deposition M6 

may  be  required  to  ^ve  security  for  costs 3268-3270 

attorneys   may    practice    in    state 60 

not  to  be  appointed  receiver  of  judgment  debtor 2469 

executors    objected    to    for    non-residence    may    be    required    to 

give  bond , 2567 

revocation    of    letters    to 2574 

provisions  as  to  testamentary  trustees  apply  to 2641 

surrogate  to  transmit  will,  etc,  of,  to  secretary  of  state 2489 

KTonsnlt. 

decision    on    motion   may   be    reserved 1187 

not  permitted  after  cause   submitted  to  jury 1182 

in  justice's  court 3007 

judgment  of.  in  justice's  court •••••••tt..*..*.  3019 
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Votary  P«blie« 

naff  take  oaths  and  affidavits MS 

certificate  of  presentment  or  protest  presumptive  evidence.....     82S 

cflTect  of  affidavit  denying  receipt  of  notice 928 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice ,.,     824 

Notes  of  lMi««. 

claim  of  preference  in   79S 

contents  of    977 

to  state  nature  of  action 977 

time  of   filinff    977 

^o  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

Hottee  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as.  .^  1252 

of  proceedings  for  appointment  of  committee 2325a 

of  proceedings  to  condemn  land 8881 

of  action   against   executor,  etc.,   on   claim   enforceable  out   of 

decedent's  realty 2751 

by  plaintiff 1670 

contents  of  notice  1670 

may  be  filed  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1672 

by  defendant 1673 

when  cancelled 1674 

how  cancelled 1674 

cancdlation  on  security  in  creditor's  action 1674 

on  undertaking  or  raymcnt  into  court , 1671 

for  lack  of  i:ndrrtaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 33(M 

judgment  relates  to  filing,  in  ejectment 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to ....  1632 

If  otlce  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 84 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail  708 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee   1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 
INdMUioe. 

action  for,  wt  en  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where  property  situated 982 

issues  ot  fact  triable  by  jury OtUi 

final  iudcmcnt  for  plaintiff 1662 

sections  1660-1662  not  to  apply  to  actions  for  money  only 1668 

summary  proceedings   to  dispossess   tenant  engaging  in   illegal 

trade  or  business 2231 

ITaaabers. 

Buy  be  expressed  by  figures 22 

NaacapatlTe  TFilla. 

execution  and  tenor  to  be  proved  by  at  least  two  wiiiseues^i^  2611 
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coimnunications  pririlefed   8M 
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testimony 

examinatioa  of  hospital  nurse 

O. 
Oaths  ajid  Attrmatlons. 

I.  Who  may  administer. 

who  may  take  842 

without  the  state   844 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 326 

officers,  boards,  etc.,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants 1091 

of  Kin^s  county  and  assistants   1132 

who  majr  administer  to  referee lAli 

commissioners  in  condemnation  3Sf<0 

II.  Form  and  mode,  of  swearing. 

general,  mode  of  swearing  845 

dispensing   with   kissing   gospels    846 

when  affirmation  may  be  made    847 

feculiar  modes  of  swearing 848 

y  persons  not  Christians   849 

examination  of  witness  !t%  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury SKI 

III.  Op  witnesses  and  jurors;  orricXAL  oaths. 

refusal  of  -witness  to  be  sworn  a  contempt  9 

witnesses  in  justice's  court   3000 

jurors  on  writ  of  assessment  of  damages   2110 

in  justice's  court   2998 

administrator 2i68,  2591 

arbitrators    2369 

attorney  on  admission 50 

commirsioners  in  condemnation    3370 

in    partition    1550 

to    admeasure    dower 1606 

on  application  for  committee  of  incompetent  person....  2329 

executor 2368 

guardian 2568 

referee   1016 

to   admeasure  dower 11108 

in    proceedings   supplementary    to    execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2484 

derk  of  court  of  appeals 199 

deputy   clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court 89 

clerk  and  deputy  clerks  of  N.  Y.  city  court 329 

stenographer '   82 

interpreter  of  N.  Y.  city  court  333 

constable  to  keep  jury  in  justice's  court   8006 

no  fees  for  administering  official  oaths HB9 

fees  for  administering   , 8296 

0«aii  pa.it  t«. 

necessary  defendants  in  action  of  ejectment 1502 

in  action  for  dower ISOi 

to  liquidate  damages  conditionally  786 

I  ef usal   of  offer    737 

costs  on  refusal   737 

of  judgment  by  defendant  before  trial    738 

effect  of  acceptance  or  refusal    788 

•f  judgment  by  plaintiff  on  counterclaim   ". . .  739 

effect  of^  acceptance  or  refusal   « .  •  t  •  t  799 
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req|iisitM  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,  by  defendant 2882 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal  3072 

Ofllcer*. 

of  corporations,  see  "  Corpobatxoms." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices • S960 

I.   KlCHTS,  0I7TIBS  AMD  UASIUTIBS. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1080.  1081,  1127 

examtnation  of  books  of,  relating  to  moneys  paid  into  court . .   744a 

proof  of  exemption   1082,  1128 

of  court,  privilege  from   arrest SOS 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disoualified  as  trial  jurors 1029 

to  make  and  certify  to  searches.. 961 

when  copies  of  records  and  papers  are  evidence 983 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

Ucutn,   869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

.taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees « 3282 

fees  to  be  included  In  account 3286 

may  charge  fees  paid  for  oaths,  postage,  etc 8291 

fees  to  be  paid  before  paper  transmitted • . . .  • 3292 

n.  Actions  by  and  against. 
1.  General  previsions, 

jurisdiction  of  justice's  court 286S 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 192S 

actions  on  official  bond,  see  "  Bonds,  V." 

bow  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiorari 2024 

mode  of  service  of  certiorari  on 2130 

Injunction  against  acts  of  state  officers 60S 

not  required   to   give   security    for   provisional   remedies, 

etc.   1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 2900 

order  of  arrest  in  action   for  money  or  property  misap- 
plied   .77. . : 549 

in  justice's  court    2886 

in    action    for   misconduct   or    neglect    in    justice's 

court 2895 

attachment  in  action  for  misappropriating  public  funds. .  637 

▼erification  of  pleadings  by 52.*^ 

waiver  of  objection  of  non-joinder 1929 

for  official  act*-  or  omissions  triable  where  cause  of  action 

arose 983 

death  does  not  ahate  Rction  by 766 

successor  of  oubllc  officer  may  contlntie 766 

•ubstitution  of  successor -D-g'trzeSSy-GaO^^'  ^^^ 

1827  ^ 
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Oftcera  —  Continued. 

II.  Actions  by  akd  acaiast  —  Continued. 

1.  General  provisions  —  Continued. 

issuance   of   execution  against « Mfl3[ 

increased  cp^ts  in  actions  for  official  acts 3258»  8250 

in  justice's  court    3079 

in  certiorari,  what  included  in  "body  of  officer" 2146 

certiorari  may  issue  to,  after  expiration  of  term 2136 

may  be  punished  after  term  for  failing  to  make  retttrn  to 

certiorari 2136 

fine  for  disobeying  peremptory  mandamus 2096 

proceedings  to  collect  fines  imposed  on. 2299-2801 

2.  Action  to  try  title  to  olhce. 

by  attorney-general 19IB 

action  to  be  brought  in  name  of  people 1981 

by  attorney-general  to   forfeit  public  office,  citU  or  mili' 

tary.   .   . 19« 

joinder  of  relator  as  party  plaintiff... 1966 

relator  to  give  security  for  costs,  etc 198R 

compensation  of  attorney -general  when  relator  joined. . . .  1966 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent   1919 

triable  of  right  by  jury 195U 

claimant  to  assume  office  after  judgment  in  his  favor.  —  1961 

to  demand  books  and  papers  after  judgment 19R1 

proceedings  to  obtain  books  and  papers 1962 

refusal  to   deliver  books   and  papers  after  judgment   of 

ouster  on  misBemcanor 19!C 

final  judgment  of  ouster 1961^ 

fine  may  be  imposed  upon  usurper  by  judgment 1966 

to  be  docketed    1966 

action  for  damages  aspsinst  usurper 1963 

preference  of  appeals  involving  title  to 229 

8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court..... 2863 

when  state  may   sue 1969 

may  sue  although  same  cause  exists  in  another  public  aa> 

thority 1969 

although  another  action  pending 1969 

in  foreign  courts   1971 

stay  of  other  domestic  actions 197fl 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 197^ 

limitation  of  action   19T3 

judgment  or  order  reinstating  in  municipality  funds,  etc.. 

recovered 197* 

petition  by  municipality,  etc.,  for  funds  recovered 197S 

notice  to  attorney-general    197K 

attorney-general  to  bring  action  for  people 1976 

•flldal  Bonds. 

See  '*  Bonds." 

Old  Ovard. 

officers  and  privates  exempt  from  jury  serviee  In  N«w  York. . . .  1081 
proof  of  exemption 1669 

Omissions. 

See,    also.    "Amendment;'*     "Defects;"     "  IRHECUI-Aai- 
TiEs;  "  "  Mistake." 

court  may  supply  within  one  year o-^ 

supplying    in    surrogate's    court ^ 27<0 
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|ail    liberties    for 145 

zees  of  surrogate's  stenographer  in 3406 

OntAiio  Conner* 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Or«l  Pleadtn«s. 

abolisked  in   mandamus 2060 

written   ^leadin^s    required   in   surrogate's   court 2510 

allowed  m  justice's  court 2040 

in  marine  causes  in  city  court  of  New  York 3185 

Oraiitfe    Countr* 

stenographers  for  supreme  and  county  courts 256,    257 

allowance  to  grand  and  trial  jurors 3814 

mileage  of  jurors 3814 

Orders. 

definition    and   form 767 

in  surrogate's  court  defined 2548 

"order*    refers  to  order  in  civil  action  or  proceedinj^ 3348 

included  in  "determination**  in  provisions  as  to  certiorari....  2146 

must   be    in    writing 767 

in  N.  Y.  city  court  to  be  made  only  by  justice 327 

in   county   court,   who   may   make 354 

who  may  make,   out  of   court,   without   notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice..     772 

powers  of  county  judge  expressly  conferred 773 

staying   proceedings   longer   than   twenty    days 775 

in  proceedings  begun  by  state  writ 1007 

to  show  cause,  granting  of 780 

when   returnable 780 

affidavit  to  be  served  with  order 782 

when  new  application  for,   prohibited  after   refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief   against    default   within    one    year 724 

stay  by,  excepted  from  period  of  limitation 406 

of  N.   Y.  city  court  may  be  served  within   state 4 338 

enforcement  of  order  in  surrogate's  court 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice  1348 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  affecting  substantial   rights   appealable  from   inferior  to 

supreme  court 1342,  1343 

what  orders  are  appealable  to  appellate  division 1847 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting   substantial 

right 1856,  1357 

when  appealable  to  court  of  appeals 190.    T91 

entry  on  determination  of  appeal 1855 

on  appeal  from  inferior  to  supreme  court 184R 

and  enforcement  of  order  determining  appeal 1360 

enforcing  afiirmancc  or  modification  on  appeal 1320 

oosts  on  appeal  from 8289 

Ordlaamee*. 

,      of  unraiclpal  corporations,  proof  of • MS 
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Orleans  Conntr* 

allowance   to   grand  and  trial  jurors ••• 3314 

OwresOf  Reeorder's  Court  of. 

a  court  of  record ••••••••.••••  9 

civil  jurisdiction 3lM 

pending  actions  transferred  to  supreme  court 3197 

papers  and  records  transferred  to  county  clerk 31M 

power  of  supreme  court  in  actions  transferred 3198 

removal  of  action  to  county  court  for  disalnHty  of  judge 3200 

subpoena  may  be  served  anvwhere  within  state S201 

application  of  provisions  ot  Code ^, 3202 

section  8301  relating  to  clerk's  fees  not  applicable k . . . .  3302 

Overseer  of  Hlsliivays. 

effect  of  order  for  cutting,  etc.,  trees  In  tetioti  for  damaget....  1668 
may  seize  strays  80M 

Oirerseer  ot  the  Poor. 

application  by,  for  committee  of  lunatic,  etc 2M4 

notice  to,  of  application  for  committee  of  lunatic 2^S 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  hignways ^^.._.  8082 

when  proceeds  of  sale  of  strays  to  be  paid  to 8002.  3004 

may  sue  for  penalties  person  wilfully  setting  animal  at  large..  3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another....  3112 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action 3113 

P. 
Papers. 

how  written,  printed  or  typewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld « 726 

demand  for  admission  of  genuineness  of 7SS 

costs  of  proving  genuineness  after  demand 735 

certain,  may  be  ordered  to  be  destroyed 21 

Pareat*. 

serrke  of  summons  for  infant  on 426 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  In  socage 2510 

Parttes* 

I.  Capacity  to  sxte.  akd  ranim. 

real  party  in  interest  to  sue 440 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   "  Guaedxans;  "    "  Is- 

PAKTS." 

prosecuting  or  defending  as  poor  persons,  see  "  Poor  Pek- 
soss." 

one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary... ..«.     448 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  aa  one  person 1817 

of  committee  of  property  of  fncampetent  person  to  sue 2000 

of  temporary  administrator .« 2675 

not  disqualified  to   testify 828 

testimony  of  party  adduced   for   adverse  party  may  bs  re- 
butted.   ^, ,..•..     838 

deposition  of  party  may  be  taken ■••• • 870 
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I^mrtles  —  Contimued* 

II.  Designation  of. 

how  designated  in  civil  action 

summons  must  specify   names [  417 

complaint  must  contain  names  of  all 481 

of  defendant  by  fictitious  name 451 

of  unknown  persons  as  defendants 451 

in  justi  :e's  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict  etc 721 

of  pvblic  officers  as ^ . . .      1929 

in  condemnation  proceedings   .,« 3358 

III.  Neczssaby  and  proper  parties. 

state  may  be  made  defendant  by  reason  of  Hew  for  transfer  tax.     447 

husband  not  proper  party  in  action  for  wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife. .     450 

executors  who  have  not  f|ualined  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens. .  340S 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realtv 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

necessary  parties  to  appeal  from  surrogate's  court 2756 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1954 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  ejectment  when  lands  not  actually  occupied...   1502 

necessary,  in   partition    1538 

members  of  class  as  parties  in  partition 1538 

{ rorcr,  in  partition,  at  election  of  plaintiff 1539 

m  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1507 

persons  claiming  interest  are  proper  parties 1508 

owners  of  different  portions  in  severalty 1590 

IV.  Joinder  and  non-joinder. 

joinder  of  claimants  as  parties  defendant  on  motion   of  de- 
fendant  ,.,     820 

who  may  be  joined  as  plaintiffs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  verification  by 525 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for.  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief   455 

prosecution  of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 466 

entry  of  jud^ent  against  one  or  more. . . ; 456 

failure  to  join .  persons  jointly  liable 467 

persons  jointly  liable  resparded  as  one  in  action  against 

defendants  severalljr  liable   487 

Joinder  of  i>1aintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming  interest   may    be   joined    as   defendants   in 

ejectment 1608 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non- joinder  of  public  officer 1929 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

af^nst  carrier  unless,  etc 1946 

Joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 

ica'  liens M02 

in  action  for  dower,  owner"  of  different  portion!  in  seyeralty    1608 
J6a  1331  ^  , 
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V.  Bringing  in  additional  pa&tibs. 

parties    necessary   to    determination   of   controversy   mnit  be 

brought  in 452 

person  interested  may  apply  to  be  made  a  party 432 

supplemental  summons  to  be  served  on  defendants  brousbt  in.    433 
proceedings  to  bring  in  parties  on   death  or  transfer  of  in- 
terest      7O0 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant 1^7 

creditors  in  action  to  dissolve  or  annul  corporation ISXrT 

i.i  certiorari  to  review !£1  J7 

after  appeal   from  surrogate's  court 2753 

additional  parties  may  be  brought  in  in  court  of  claims 281 

•VI.  Substitution  op  pASTin. 

pending   actions   or   proceedings   not   affected   by    change   of 

name 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 8U 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against   intestate   258S 

in  court  of  claims 2S1 

on  transfer  of  interest 756 

original  party  may  continue 796 

on  devolution   of  liability , 756 

of  representative  on  death  of  sole  party ' 737 

continuance  of  action  against  survivors JUS 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable. 758 

of  successor  when  only  part  of  cause  survives  to  or  against 

remaining  parties 759»    780 

of  defendant  on  interpleader 8^ 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution I2tt 

substitution  on  appeal  12D6-1290 

of  indemnitors  as  defendants  in  actions  against  sheriff. .  1421-142S 

of  party  in  interest  as  plaintiff  in  partition 3547 

on  death  of  party  to  partition 1588 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,   receiver  or  trustee  may  continue 

action.   766 

substitution     of     successor    of    public    officer,     receiver    or 

trustee.   .  .  ^ 766.  1930 

of  defendant  ic  place  of  sheriff  after  discharge  of  at- 
tachment      710 

^rtltion. 

controversy  as  to,  may  be  subiect  of  arbitration 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 2350 

jurisdiction  of  county  court 340 

I.  Who  may  bring;  parties. 

when  action  may  be  brought 1532 

action  by  remaindermen  subject  to  estate  in  possession 1!^ 

infant  may  bring  by  authority  of  surrogate I.'i34 

ma^  maintain  in  his  own  name IfiW 

by  heir  tor  partition  of  devised  property 1537 

necessary  narties.   153^ 

members  of  class  as  parties 1538 

who  may  be   plaintiff 153?^ 

f>roper  parties,  at  election   of  plaintiff l.'iSn 
ienor  may  be   tnarle  rarty IC^,  l.'>40 

appointment  of  guardian  ad  litem  for  infant 15.>r» 

security  by  guardian  ad  litem 1536 

cannot  be  waived 'f^n\r\rAr>  •  •   1^^ 
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I.  W«o   MAY   bring;   parties — Continued. 

MbstltUtion   and    supplemental    summons    on    death l.'JsS 

state   may    be   made   party   defendant lolM 

payment  of  encumbrances  and  acquisition  of  individual 

interests    to    protect    state's    interest l.'OI 

summons  may  be  served  < on  attorney-general   for  state loJM 

II.  SuiiMONs;  flbadikg;  trial. 

service  of  summons  on  unknown  owners 1641 

property  to  be  described  w^ith  common  certainty l3-»ii 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  o£  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 15-13 

claim   of  title  of  co-defendant 1543 

triable  where  property  situated 91:2 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   tor 791 

on  default,  etc.,  title  to  be  ascertained  b;-  court  before  inter- 
locutory judgment ' 1545 

Interlocutory  judgment 1646 

recording  judgment  in  each  county  where  lands  arc 1595 

additional  allowance  to  plaintiff 3252-325 ( 

When  action  settled  before  judgment 3262,  3254 

compuUtion 3262 

surveyors'  and  commissioners'    fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.    COMMXSSIONKRS  TO   MAKE   PARTITION. 

appointment 1549 

oath,   .   . 15b0 

removal -, 1550 

appointment  to  fill  vacancy 1550 

to  malce  partition,  or  report  that  same  improper 1551 

may  employ  surveyor   1552 

all  must  meet    but  acts  of  majority  valid 1554 

report 15S4 

fees  and  expenses    1555 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1S34 

rV.   ACTUAX.  PARTXTIOlt. 

"  distinct  parcel  "  defined   3343 

when   partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common 1518 

actual  partition,  when  to  be  directed 1546 

division  into  parcels   and    allotment 1552 

designating  boundaries  of  separate   parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    ^ 1553 

division   among  remaindermen   or  reversioners 1553 

against    whom    final    judgment,    making    actual    partition,    is 

cnnclusive 1657 

fudgment  to  direct  delivery  of  possession 1558.  1675 

order   to   sheriff   to   deliver   possession   when    distinct   parcel 

allotted 1676 

cooipensation  to  equalize  1687 

aot  awarded  against  unknown  party  or  against  infant, 

tifilefts.  <>te 1687 
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IV.  Actual  rxBTXTiON  —  Continued. 

costs  on  judgment  for 

collection  of  costs  against  unknown 

V.  Sale. 

1.  IVhen  directed;  procedure. 

when  to  be  directed VU$ 

when  ordered  in  action  by  remaindermen 15SS 

modification  of  interlocutory  judgment  on  report  that  par> 

tition  cannot  be  made 1560 

interlocutory  judgment  for,  on  report  of  commitsioners.  IStb 

to  be  made  by  referee  or  sheriff 1980 

protection  of  rights  of  unknown  owners 1573 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age 1575 

report  of  sale   IS^ 

final  judgment  confirming 1577 

parties  on  whom  tinal  judgment  conHrming  is  conclusive.  1577 

additional   persons    bound    by   judgment H571a 

^yment  of  costs  and  expenses 15?r 

judgment  confirming,  may  direct  delivery  of  possession..  IffT'. 

officer  making,  to  pay  taxes,  etc 1079 

judgment  to  be  entered  in  county  w.here  property  sitQ> 

ated 1677 


SeAief action  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent  1S88 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds 1518 

reference  to  inquire  as  to  liens 1561 

publication  of  notice  to  prove  liens Iffl 

report  of  referee 1962 

payment  into  court  to  satisfy  liens  on  sharcrs 1563 

application  by  lienor  for  money  paid  into  court 1561 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 1966 

payment  of  liens  on  shares 1580 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien   after   notice 1578 

ft.  Dower  interests. 

sale  when  dower  right  exists  in  entire  property 1567 

free  from  dower  right 1968 

payment  in  gross  in  satisfaction 15(SS.  1566 

investment      of     one-third      proceeds      for     benefit     of 

dower 15S68,  1566 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
release  to  husband  of  inchoate  right  of  dower 1571 

fi.  Distribution  of  proceeds. 

how    awarded 1580 

duties    of    officers    making   sale! 1580 

payment  or  investment   of  interests  in   remainder  or  re- 
version  i5jai 

shares  of  infants   ."  I58l 

investment  of  shares  of  unknown  and  absent  owners 1582 

distribution  of  shares  of  unknown  owners 1981 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress iggi 

sewirity  to  refund  shares  paid  over /  IfiJM^  fSU 

action  on  security  to  refund  share  paid  over 1086 

presumption    of    deaitt    ot    unknown    heirs    when   money 

paid    into    court    '      g^l 

payment  of  moneys  deposited  in  court  in  certaia  owcsl  1666 
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VI.    Or   LANDS   OF    INFANTS   AND   IN  COM  PETE  NTS  BY   AGKEEMEKT. 

application  by  guardian  or  committee  for  authority 1590 

contents  of  petition 1691 

notice  of  application 1991 

to  superintendent  of  state  institution 1590 

court  may  authorize  partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1592 

effect  oi  releases 1593 

Vn.   Xh  action    tor  WASTB  ST  JOIXT  TENANT. 

when   entitled   to   partition 1666 

interlocutory  judgment  for 1667 

reference,  etc.,  to  ascertain  rights  and  interests 1667 

necessary  parties  to  be  brought  in 1667 

deduction  of  damages  from  defendant's  share 1668 

PArtmers* 

partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     693 

undertaking.    694 

application  for  release  of  pt>.perty  from  levy  against  partner...  1413 
lery  of  execution  on  interest  of  partner  previously  attached....  1416 
l»artner  cannot  separately  compound  partnership  debt  before  dis* 

solution. 1942 

noH'joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1946 

filing  statement  of  names  of  partners  engaged  in  transportation .  1946 
separate  action  against  partner  not  sued  or  served  in  original 

•uit. ■ 1946 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc ; 1947 

powers  of  court  in  action  for  dissolution.  accountinR,  etc,. 1947 

execution  of  consent  to  discharge  of  insolvent  debtor. . .  .*. 2155 

service  of  justice's  summons  on  managing  agent  of  non-residepti.  2879 

Patemt*. 

See,  also,    "Letters    Patent." 
authenticated  copy  of  foreign  patent  admissible  in  cviden^'c. . .     956 

FAynaent* 

presumption  of  payment  of  judgment J  Jg 

partial,  avoids  presumption  of  satisfaction   of  jud«nent. .....     d70 

proof  of  payments  by  a  municipal  corporation  or  officer  tncrcot.  »tJlc 

p«jnnent  Into  Court. 

dischargrs    depositor    from    liability.. ;•;••• ZJ? 

c-Tiptroller   to   s'mrrvise  administration  of   funds,. TJ4 

comntrollcr  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  hooks,  etc.,  of    banks,  etc 744a 

comrclling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit 746 

court  may  direct  payment  of  funds 747 

investment  of  funds   747 

title  to  securities   JJJ 

actions  on  securities   ;  •  • ' J, ilX 

transmission  of  title  to  successor  in  office. jw 

paymerts  to  be  made  only  on  certified  copies  of  orders TBI 

custodian's  books  of  account  ]»^ 

annual  report  of  custodian j^ 

presumption  of  death  of  unknown  heirs oj^ 

«nforcement  of  judgment  directing J^ 

commissions  of  county  treasurer. .......... . . . . ...... ....  ^-  WKi 

leave  to  sue  on  county  treasurer  s  bond  for  failure  to  pay  over  ^^^ 

money  on  order  of  court......... JwJ 

||0W  made  in  city  court  of  New  York 81W 

1886  ^  T 
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on  tender  after  si:it 732 

notice  of  dc  osit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

la  partition,  on  sale  tree  from  debts  of  deceased  owner ]6> 

to  satisfy   liens  on  shares 10>3 

application  by  lienor  for  money r . .  1^ 

payment  and  satisfaction  of  liens  on  lands  aold ISGt 

foreclosure  by  action ;  surplus  moneys 16s» 

of  amount  due  and  costs  on  dismissal 16^ 

after  judgment  to  stay  proceedings MSS 

foreclosure  by  advertisement;  surplus  on  sale 2-fM 

petition  of  claimant   2iU5 

notice  of  application   240  i 

when  and  to  whom  application  to  be  made 24M 

order  for  distribution   2407 

reference  of  application  2407 

when    letters    issued    on    decedent's    estate    within    four 
years. 2406 

in  surrogate's  court,  to  be  made  to  county  treasurer ..^. 

control  of  surrogate  over 2f90 

docketing  decree  directing 2551 

amount  of  debt  not  due  when  account  settled 2737 

of    legacy    or    distributive    share    of    infant    who    has  no 
jg:eneral  guardian 2739 

as  security   for  cancellation   of  notice   of   lis  pendens  in  cred- 
itor's action   1674 

in  action  to  foreclose  mechanic's  Hen 3413 

on  confirmation  of  inquisition  under  wVit  of  assessment  of  dam- 
ages .  .. 2116-2118 

compensation  awarded  in  condemnation  proceeding 3371 

renaltr. 

I.   WbIN    XNCTTftKXO. 

not  incurred  by  act  confonntnff  to  decision  of  appellate  di- 
vision before  reversal  Ittl 

for  disobedience  to  subpoena 8SSS,    855 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1006 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  i>ancl 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1198 

.  for  bribing  or  making  gift  to.  juror 1194 

for  taking  illegal  fees 3282 

by  attorney  for  deceit;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending   name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  2470 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery   of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail ...     Ig 

for  removing  notice  of  sale 1386»  3000 

for  false  oath  of  creditor  of  insolvent  debtor 21S9 

for  wrong  delivery  of  chattel  replevied  in  justice's  court 2928 

for  refusal  to  discnarge  debtor  taken  in  execution  on  justice's 

judgment 3085 

for  suffering  animals  to  stray,  see  "  Strays." 

to  owner  for  wilfully  settins  animal  at  large 8010 
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Penalt  J-  —  Continued. 

I.  When  incurred  —  Continued. 

habeas  corpus:  for  refuFal  to  obey  writ  to  bring  up  to  testify.  2014 

for  refusing  to  issue  writ  to  inquire  into  detention....  2020 

for  disobeying  order  for  discharge 2049 

for  illegally  recommitting  discharged   prisoner    2061 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for    refusing  copy   of   warrant   or   mandate    to   detain 

prisoner • 2066 

TL  Actions  for. 

1.  General  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved 383 

for  penalties  to  the  state   384 

where  any  person  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    304 

joinder  of  causes  under  fis^^eries,  game  and  forest  law...  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 549 

triable  where  cause  arose 963 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of   actions    for  penalties   for  trespasses   on   forest 

preserve. 968 

collection     of    penalty     in     forfeited    recognizance,     see 

"  Recognizances.'* 

by  officers  of  county,  town,  etc.,  to  recover  statutory...  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for  2862 

order  of  arrest  in  justice's  court    2895 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

jurisdiction  of  Albany  city  court    3223 

of  Troy  justice's   court    3223 

Si  Action  by  statg  for,  ^ 

by  attorney-general  or  district  attorney 1962 

to  be  brought  in  name  of  people • 1064 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute   imposes  amount   not   exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  cptinty  treasurer. . .  1967 

to  render  account  of  collections 1968 

iL  Action  by  private  person  for. 

person  specially  aggrieved  may  sue 189b 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  olf  court.  1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded   1895 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute   imposes    penalty   not   exceeding 

Specified  sura ..^•..  1896 
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falsely  testifying  at  trial  of  dalm  of  third  party  to  piU|>citf 

seized. 101 

false  interpretation  by  interpreter  of  city  court  of  New  York. . .    3M 

swearing  falsely  in  any  form  is 851 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  York 
county. 1129 

PerpetfUition  ^f  Testlmonr* 

Sec  "  Depositions;  "  "  Evidbncb,  VIL** 

Personsa  Injury* 

defined SMS 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

limitation  of  actions  for  damages 382 

for  personal  injury  resulting  from  negligence 381 

joinder  of  causes  of  action  for 4B4 

pleading  matter  in  mitigation  of  damages 606 

proof  in  mitigation  of  damages • 536 

order  of  arrest  in  action  for IHO 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict TM 

physical  examination  of  plaintiff 873 

de{)osition  of  hospital  physicians  in  action  for • 836 

claim  for  damages  not  assignable IjftO 

jurisdiction  of  justice  of  actions  for 2862 

order  of  arrest  in  action  in  justice's  court 2806 

assessment  of  damages  on  application  for  judgment  by  default..  1215 

Uli 

Personal  Property* 

"injury  to  property'*  defined   J 8313 

term  defined  in  surrogate's  practice ...« ^(68 

limitation  of  actions  for  injury  to 382 

against  executors,  etc.,  for  taking  or  Injuring 383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 540 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2906 

Phstrnsacists. 

exempt  from  jury  service 1060,  1081«  112T 

proof  of  exemption  • 1062;  1128 

Pbyalcal  Examination* 

of  plaintiff  in  action  for  personal  Injuries 878 

Physicians. 

appointment  of,  for  jails •«•...    126 

order  of  arrest  in  action  for  malpractice •..•.    640 

not  to  disclose  professional   information ISi,    836 

may  testify  when  validity  of  will  at  issue 83S 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition gSt 

reference  to  take  deposition  of  hospital  physician. 836 

order  for  subpoena  to  hospit'^I  physician «...•     836 

service  of  subpoena  on  hospital  physician 836 

exemption   from  jury   service 1030,  lOSl,  1127 

proof  of  exemption   1062,  1128 

misdemeanor  to  rivc  false  certificate  to  juror  in  New  York. . . .  1126 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional    instruments,   furniture  and  library  of  householder 

exempt  from  execution    236] 
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preference  of  actions  against  commissioners  of.  in  city  of  New 

York. 7»1 

exempt  from  jury  service 1081,  1127 

proof  of  exemption  .  • ^ 1062,  1128 

PialMtiff. 

See  "  Appeasancz;  *'  "  Intants;  "  "  Pastibs.** 

Pleadintf. 

See   "  Amswek;  •'    "  CoMpuairT;  **   "  Dxm ubrss;  "    "  iUrur;  * 

"  VEaiFICATIOH." 

I.  General  provisions. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language 22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed 519 

to  be  subscribed  520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  ^186 

time  of  service  520 

in  city  court  of  New  York 3168 

relief  between  co-defendants 521 

service  of  answer  on  co-defendant '. 521 

court  may  order  bill  of  particulars 531 

frivolous,—  judgment  on 537 

notice  of  motion  on,  in  N.  Y.  city  court 8101 

■ham  defences  to  be  stricken  out 5^^ 

'  notice  of  motion  on,  in  N.  Y.  city  coart SltSl 

irrelevant,   redundant  and  scandalous  matter  to   be  stricken 

out 545 

indefinite  and  uncertain  allegation* 546 

motions    for   judgment   on   plea^ii|t»«  •  • 547 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation  of 

f r;iudulent  misappropriation 549 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud   649 

supplying  lost  pleadings   726 

relief  from  default 78S 

to  be  filed  824 

striking  out.  for  disobedience  of  order  to  discover  books,  etc.  808 

for  disobedience  to  subpoena 853 

when  issue  arises 963 

of  law 964 

of  fact W4 

copy  to  be  furnished  to  court  or  referee  on  trial 981,  lOlS 

to   be   inserted    in    judgment- roll 1237 

notice   of   motions   on,    in    X.    Y.    city    court 3161 

contributory  negligence  in   action  for   death 841b 

II.  Verified  pleadings.     Sec,  also,  "  Verification." 

when    verification    required 523 

allegations    deemed    made     on     knowledge     unless     otherwise 

stated     524 

denial    of   knowledge    or   information    deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party.  .^  524 

term    "  affidavit  "    includes    verified    pleading 3343 

KI.  Variance. 

when  material 689 

proof  of  prejudice  necessary 639 

amendment  discretionary 589 

immaterial  variances •••••. 640 

distingwished  from  failure  of  proof •/^^^\^A^?1'^  ^^ 
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JV.  Amendment  of  pleadzngs. 

of  course ••••••■•«•••••••.••• 512 

for  delay h42 

amended  pleading  to  be  served. 543,     798 

effect  of  failure  to  answer  or  demur  to  amended  pleading...     54S 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment   on  ver- 
dict, etc 721 

nispleading  or  insufficiency  cured  by  judgment  on  verdict, 

etc. 721 

power  of  court  to  amend  b;r  inserting  material  allegation....     723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 72S 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow 1018 

to  allow  at  trial 1018 

to  allow  a  party  to  plead  anew  at  trial 1018 

/^.  Supplemental  pleadings. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest. . . .  760 
no  extension  of  time  tor  making  supplemental  complaint  on 

death  or  disability  of  party 784 

in  action  for  waste  after  judgment  of  partition 1657 

VI.  Joinder  of  causes. 

demurrer  to  complaint  for  misjoinder  of  causes 488 

when  permitted;  generally 484 

causes  to  be  separately  stated  in  complaint 4R2 

when  action  relates  to  real  property 1687 

in  replevin 1619 

in  action  by  ptt>ple  against  same  defendant 198^ 

in  justice's  court   2937 

of  grievances  in  alternative  mandamus • 2076 

VII.  Specific  pleas. 

how  presumption  of  paprment  of  judgment  pleaded 3T8 

limitation  of  actions 413 

private  statute 530 

account • 631 

judgment 532 

conditions  precedent. 533 

instrument  for  payment  of  money... 534 

tn  mitigation  of  damages 536 

.  plea  of  justification   in  libel   and   slander   does  not  bar  evi- 

dence  of  mitigating  circumstances • 535 

VIII.  In  specific  actions. 
yy  Against  executors  and  administrators. 

y  first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court . .  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1824 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading 1S31 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint 1775 

when  corporate  existence  ^ut  in  issue  by 1776 

waiver  of  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  on.  bill 

or  note 177S 

order  for  trial  to  be  served  with  answer  In  action  on  hHI 

or  note. 1771 
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VIII.  Im  spbcipic  actions  —  Continued. 
Crtditof't  •€tion  agqinit  h§wMt  si€» 

description  of  lands  ••••••••••••••••  1861 

description  of  property  in  complaint ••••••• 1006 

complaint  to  set  forth  name  of  husband 1606 

Joint  dehtorx. 

complaint  in  action  to  charge  joint  debtors  not  personall/ 

summoned  in  previous  suit 1938 

answer. 1939 


Libel  and  slander. 

application  of  defamatory  words • S35 

plea  of  justification  does  not  bar  evidence  in  mitigation. .     636 
in  slander  special  damages  need  not  be  alleged  when  un- 
chastity  imputed  to  woman 1906 

Mandamus. 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  wrh  ana  return.  2076,  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham...* 2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation 1770 

requisites  of  complaint  in  Action  for  separation 1764 

Partition. 

complaint  to  alleee  that  no  executor,  etc.,  of  deceased 

owner  appointed.  . ,...••.....  1538 

description  of  property  in  complaint 1542 

oomplaint  to  state  interests  of  parties. 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1543 
claim  of  title  of  co-defendant • 1543 

PtoktbiHon. 

not  allowed 2099 

Replevin. 

joinder  of  causes 1689 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  ]>erson 1723 

allegation   in    answer    of   possession    of    land    on    which 
chattel  was  distrained  doing  damage 1724 

Td  diteriftine  claim  to  real  property. 

allegations  of  complaint ••••••••••••••••••••  1680 

IX.  In    Surrogates'  courts. 

See  '*  Subsooatb's  Court." 

1841 


( 


d  by  Google 


INDBX. 

Fleadlnir  —  Oontin-ved. 

X  In  justices'  couxts. 

may  be  oral  or  written •••••••••••••••••••••••••••••  2Mt 

general  rules 3M0 

enumerated. 2M5 

setting  forth  account 2M1 

instrument  for  payment  of  money 2941 

complaint 2896 

joinder  of  causes  2887 

answer gg 

denials 2838 

demurrer 2988 

amendment  on  decision  of  demurrer 28911 

bill  of  particulars 2942 

immaterial  variance  to  be  .disregarded 2843 

amendments.  .  .  2944 

counterclaims 294S 

of  party  suing  or  sued  in  representative  capacity !!MS 

when  neglect  to  pleul  counterclaim  bars  action 2947,  29^ 

judgment  upon   counterclaim    2949 

answer  of  title  to  real  property  2851 

verification   (see  Act)    988 

Plcdve. 

interest  of  pledgor  may  be  sold  on  execution 1413 

PoUee  Courts. 

are  not  courts  of  record •••••••••••.       t 


Poliee. 

exempt  from  jur^  service  in  New  York  city.  *,•••• 1061,  1127 

proof  of  exemption 1082;  1128 

Poor. 

county  superintendent,  etc.,  may  sue  upon  cause  arising  before 
his  term. 1926i,  1928 

actions  against  overseers,  etc.,  on  causes  arising  before  their 
term 1927,  1928 

overseer  or  superintendent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person 2324 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2875 

action  by  overseer,  etc.,  for  penalties  for  sufiFering  animals  to 
stray 30S2 

payment  to  overseer,  etc.,  of  penalties  for  su£Fering  animals  to 
stray .' 3092 


who  are. 458,  498 

requisites  of  petition  for  leave  to  sue  as 458 

contents  of  order  granting  leave  to  sue  as 490 

not  liable  for  costs  or  fees 481 

action  not  stayed  for  non-payment  of  costs  of  former  action. . .  461 

annulling  leave  for  misconduct  or  delay 482 

defendant  may  apply  to  defend  as 468 

petition  by  defendant  for  leave 484 

proceedings  on  defendant's  petition  for  leave 488 

cannot  prosecute  appeal  as 468 

may  oppose  appeal  as 468 

costs  in  favor  of,  to  be  paid  to  attorney 467 

security  for  costs  not  required  when  plaintiff  an  infant 469,  £988 

Popolatfon. 

certificate  of  director  of  census  admissible  in  evidence 944 
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•ervice  of  papers  by  mail... ••••••••••• 797,  27H8 

doable  time  when  papers  served  by  mail. ••••••• • TM 

time  for  service  of  notice  of  trial  bv  mail IBS 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

Po'vrer  of  Attorner* 

satisfaction  of  judgnient  by  attorney  in  fact 1260 

Powers* 

executors  qualifying  may  exerdse  power  of  sale^  etc • 8013 

Prof orroA  Cavooo. 

when  order  necessar> • 70S 

service  of  order TBS 

motion  for,  in  New  York,  Kin^  Queens  and  Erie 783 

claim  of  preference  in  note  of  issue • 708 

vacating  order 70S 

order  for  preference  not  appealable 798 

causes  preferred  by  general  rules  of  practice 791 

by  specud  order  or  court 791 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant.    791 

'  Vath  of  party  pending  the  action • 791 

'criminal  actions 790 

>y  people  to  recover  public  funds t-. 789 

by  or  against  state  or  officer  thereof 791 

by  or  against  New  York  city  and  its  health  officers 791 

by  or  against  commissioners  of  pilots  in  New  York  city 791 

by  or  against  towns  or  counties 791 

against  sheriff 791 

on  undertakings  to  sheriff 791 

on  undertakings  on  appeal  to  court  of  appeals 79] 

on  notes  and  bills-  of  corporation •..•••• 791 

against  corporations  issuing  bank  notes,  etc ..••  791 

for    dower    791 

for  absolute  divorce 791 

for  libel   or   slander    791 

for   partition    791 

to  revoke  probate  of  wills   791 

to    construe    wills    791 

mandamus   or   prohibition    792 

marine  causes  in  N.  Y.  city  court 3186 

to   determine   conflicting  claims   to    compensation    for   property 

taken  for  public  use   3378 

appeals  involving  title  to  office „ 229 

from  court  of  claims   278 

from  judgment  declaring  statute  unconstitutional •  791 

from  decision  of  surrogate   791 

to  court  of   appeals  from   unanimous  affirmances   by  ap< 

pellate   division    791 

second  and  subsequent  to  court  of  appeals 196 

Preaerlptlon. 

See,  also,  "  Limitation  of  Actions." 
easement  for  encroaching   wall   created  by   lapse  of  two  years 

without  action  1498 

Proas  Asaoclattona. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1030,  1061 

liar 

ProAiiB&ptlona. 

See,  alio,    "  Evidence." 

possession  presumed  from  legal  title 888 

occupation  presumed  to  be  under  legal  title 3Qg 

continuance  of  relation  of  landlord  and  tenant f^'r^v^'  *  878 

aatiaf action  of  judgment  Pigjt.zed  by.Vj.Oy^  ^  ^^ 

oinding  prtswMd  payment  ef  judgment 878 
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Premiiiiptiona  —  Continaed. 

seal    presumptive   evidence   of  cc osideration •••..    Ml 

cc  death  ol  unknown  heirs,  when  money  paid  into  court 841 

of  death   from  continued  absence    841 

of    heirship    from    recitals    in    deeds 84tb 

of    jurisdiction    of    surrogate 2513 

Printers. 

affidavit    of    publication    ol    suminons 444 

of     notices,     etc flCSS 

fees    of    3317 

Prisoner*. 

See  **Arrest;  "  "  Execution;  "  **  Imprison mewtj**  Jails." 
care  of  property  of  person  confined  for  crime*  •«•  **  Csimk  Aim 
Criminals." 

Privilege. 

from  arrest,  sec  "Arrbst." 

privileged  communications,  see  "  Evxdbnoi;  "  "  WiTimsii.'' 

Probate. 

of  heirship,  see  "  HsiRS." 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  process T 

abuse  of.  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge , 2S 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attomex. .       34 

not  void  for  lack  of  seal  or  error  in  teste,  tttilets,  etc 24 

order  of  court  required  for  amendment 727 

to  be  filed  with  clerk  in  supreme  court,  New  York  county.... L^J.!U 
execution    is    •••• 13B4 

Proclajmatlon. 

by  foreign  executive,  how  proved f4S 

Prohlbttlon. 

a  state  writ   • ••« Ittl 

for  general  provisions,  see  "  Writi."  

alternative  or  absolute 9091 

writ  of  consultation  abolished 2100 

preference  of ; 798 

coats  not  exceeding  $60  and  disbursementa  to  be  awarded  as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal 2101 

stay  of  execution  pending  appeal 2101 

who  may  grant  stay • 2in? 

how  time  extended « • • 21JU 

I.  Altbrnativb  writ. 

on  what  proofs  granted .•....•... 2081 

notice  of  application    •  9QM 

granted  only  at  special  term  except  where  otherwise  allowed.  20g2 

when  appellate  division  may  grant • 20K 

alternative  writ  must  issue  first .,...  20M 

contents  of  writ   3094 

when  to  be  made  returnable SOOC 

method  of  service 20K 

absolute  writ  to  issue  on  failure  to  make  return 20B8 

*ow  return  made    809* 

failure  Xf   Make  return  nunishable  as  contempt SraO 

obiection  tc  rufficiency  of  papers  may  1  :■  taken  ir  netvm ^mr 

motion  kC  set  ..side   X107 

when  verification   required  to  return *■"«* 

adoption  of  ,udge':i  return  Yy  party  . . .  e^rtijed-by t 

pleadings  arc  not  allowed •••.,..•••••.•.(•••«•« 
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Prohibition  —  Continved. 

I.  Alternative    writ  —  Continued. 

may  -be  disposed  of  without  further  notice  at  term  where  writ 

is   returnable   2000 

notice  of  hearing  for   subsequent  terms 2000 

where   hearing   to   be   had 2000 

controverting    new    matter    in    return 2U09 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order 2100 

II.  Absolute  writ. 

alternative  writ  must  issue  first 2004 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2006 

motion  to  quash  or  set  aside 2007 

Promiasorr  fiotem. 

Sec   "  Bills  and   Notes;  "   "  Negotiable   Instruments. " 

Property. 

defined ••••    738 

Provisional  Remedies. 

See,   also,   "  Arrest;  "   "  Attachment;  "   "  Injunctiom;  " 
**  Receivers." 

not  impaired  by  removal   of  action  from  county  court S46 

gives   jurisdiction    ef    action •  •     416 

not  affected   by  supplemental   pleading 544 

order  to  deposit  or  aeliver  property 717 

sheriff  may  take  property  for  dci)Osit  or  delivery 718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether       710 

on  counterclaim 720 

appellate   division   may  grant,   when   applied  for   without  notice 

and    refused    below 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit  lOlD 

security  not  required  in  action  by  state,  municipality,  etc 1000 

liability  of  state,  municipality  or  oificer  for  damages  caused  by.  1000 

Public   AdminiMtrator. 

See  "  Surrogate's  Court." 

Publication. 

false  and  inaccurate  reports  of  proceedings  are  contempts....        0 

special   provisions   relating  to,   not  affected 3340 

computation    of    time    of . .  ^ 787 

when   no  newspaper  published  In  countv 826 

where  printers   in   county   refuse   to   publish 3293 

affidavit  to  refusal  of  printer  to  furnish 32M 

affidavit   of    printer    to 026 

fees   of   printers 3317 

service  of  summons   by 438-441 

on   unknown   owners   in   partition 1541 

defendant  in  partition  cannot,  under  section  44o,  defend  after 

judgment   by   default   on   service   by   publication 1557 

mode  of,   in   surrogate's  court 2532 

of  order  to  present  claims   of  creditors 786 

of  general  rules  of  practice 18 

of  appointment  changing  place  of  holding  court. SO 
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Pablleation  —  Continued. 

of  change  of  place  for  holding  court  in   New  York  city 42 

of  appointment  of  special  and  trial   terms 233 

of  application   by   discharged   bankrupt  to  cancel   judgment....  12BB 

of   notice   of   sale   of   realty 1(578 

of   judgment   annulling   corporation IMS 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited    for    treason 1978 

of  notice  of  execution  of  writ  of  assessment  of  damages 2K0 

of  petition  for  discharge  of  person  imprisoned  under  executi<m.  2306 

of  notice  of  application  to  change  name  of  corporation 2-113 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation : 2424 

of  citation   from   surrogate's  court 2528 

of  advertisement  for  claims  against  decedents'  estates 2677 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgment  by  default  when  summons  senred  by..  1216 

Pnblic  Fnnd*. 

order  of  arrest  in  action  for • 513) 

action   by   taxpayer    to    prevent    waste 1985 

action  by  people  to' recover ••..«..  IMQ 

attorney-general   must   bring 1916 

must  be  in   name  of  people 19^ 

stay   of   other   actions 1970 

may  be  brought  in   foreign   courts lUTl 

title   vests   in   people  on  commencement. 1972 

limitation 1973 

disposition    of    proceeds 1974 

application   by   municipality,    etc.,    for 1975 

Pnblic  Health  l^aw. 

joinder  of  causes  of  action  for  penalties  under 484 

Pnblic  Officer. 

See  "Ofpicm." 

a. 

(Ineens  Connty. 

salary  of   court  clerk W 

compensation  of  court  crier W 

interpreters  in ., J4 

.    court   officers,   messengers   and   attendants   in 95 

duties  of  court  officers,   messengers  and  attendants  in 96 

salarv    of   court   attendants   in 96 

appointment  and   compensation   of   stenographer - .  35&     3d9 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,   etc .•••: "*•   ^^^ 

notes  of  issue   and  notice  of  trial  in 9^*7 

preference   on   calendar    in 793 

service  of  subpoena  from  N.  Y.  city  court  in ^TO 

security  for  costs  in  county  court ^» 

mileage    of   jurors • «314 

4ino  UTarranto. 

writ   abolished ; J9ffl 

proceedings  by  information  in  nature  of,  abolished 19g 

relief   to   be   obtained   by    action 19g 

action  to  be  brought  in  name  of  people 1984 

action  by  attorney-general  to  try  title  to  office.. _ l^S 

to   try   right   to   exercise  corporate   franchise 1948 

to    forfeit   public   office,   civil   or  military ....".-.   1948 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within   state • J2o5 

jainder  of  relator  as  party   plaintiflF ^'AVSHI/;*"  *^* 
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relator  to  give  security  for  costs,  ete.. ••••• MM 

compensation  of  attorney-general  when  relator  joined 1960 

ri^ht  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent. • 1949 

order  for  arrest  of  i>erson  usurping  office 1949 

triable  of  right  by  jury 1960 

daimant  to  assume  office  after  judgment  in  his  favor 1961 

to  demand  books  and  ipapers  after  judgment  in  his  favor.  1961 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books*  etc,  after  ouster  a  misdemeanor 1902 

action  for  damages  against   usurper 1963 

all  claimants  to  same  office  or  franchise  must  be  joined 1964 

judgment  against  corporation  must  contain  perpetual  injunction.  1966 

temporary  injunction  in  action  against  corporation 1965 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 
tion against  corporation • 1956 

final  jud^ent  of  ouster  from  office 1966 

costs  on  judgment  of  ouster. 1966 

fine  may  be  imposed  upon  usurper  by  judgment. •••• 1956 

to  be  docketed   1966 

execution  to  collect 1966 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  1967 

R. 
Railroad  Coiiimia»loners. 

to  approve  chan^  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Rallromd   Companiea. 

Jurisdiction  of  conntv  court  over 841 

residence  for  purpose  of  jurisdiction  of  justice's  court. . .  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3410 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    frcm    iury 

service. 1081.  1127 

proof  of  exemption 1082,  1128 

excepted  from  provision   for  voluntary  dissolution ?'*"'^ 

petition  bv.  for.  change  of  name 2^11 

railroad  commissioners  to  approve  change 241 1 

contents  of  petition    2412 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 

Rape. 

sittings  of  court  may  be  private 6 

privilege  of  physician  in  actions  for 8.14 

Real  Propertr. 

t.  Genebal  paovisxoMS* 

defined •••• JSOS 

in  condemnation  Isw • 8368 

in  surrogate's  practice.  •   • 2614 

••owner"  defined 8398 

in  condemnation  law 8358 

••distinct  parcel"  defined 8343 

••improvement"  defined 8398 

"  injury  to  property  "  defined  • 3343 

••inheritance"  defined  in  surrogate's  practice 2768 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2869 

questions  of  title  excented  f<-n*ii  iurisdiction  of  justice's  court.  2868 
•Bster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

«^  vf^y- • -^ 6,g; izVdVy<3o J»^»" 
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Real  Propertr  —  Continued.  % 

I.  Gbnbmal  provisions  ^-  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 1688 

summary   proceedings  to  recover  possession  of,   see  "  Sum- 

MASY  PaOCEBOINGS  TO  DiSFOSSBSS." 

action  to  recover,  see  **  Ejectment." 

judicial  sales,  see  "  Salb  of  Rbal  Pbofbsty." 

proceedings  to  sell,  etc,  property  of  infant,  incompetent,  or 

corporation,  see  "  Salb  of  Rbal  Profbbtt." 
liens  on,  see  "  Liens." 

limitation  of  actions  for 862-375 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated   d82 

relating   to   property    without  the   state,   triable   where 

party  resides   «<2,  O^a 

service    of    summons    by    publication    in    actions    affecting 

title   438.     439 

joinder  of  causes  of  action  relating  to 484,  16-^7 

filing  of  notice  of  attachment B49 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc 721 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 2347 

arbitration,  claim  in  fee  or  for  life  not  subject  of 23<*i> 

estate  for  years  may  be  subject  of ^65 

controversy  as  to  partition  may  be  sub|ect  of  ..•••...  •  2B6S 

controversy  as  to  boundaries  may  be  snbjeet  of 236S 

admeasurement  of  dower  may  be  subject  of 2365 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attaehment 708 

sheriff  may  convey,  by  order  of  court « 718 

how  sold  pursuant  to  direction  of  judgment 1242 

security  by  referee  appointed  to  sell  real  property 1243 

conveyance   on   sale  under  judgment   or   execution   to  state 
name  of  person  whose  interest  is  sold. 1244 

IL  Action  to  dbtbrminb  claim  to. 

provisions  apply  to  corporations  and  associations 1650 

what  claims  may  be  determined  in ,. 1638 

who  may  maintain  action •....  1^^ 

what  must  be  alleged  in  complaint.. 1639 

demand  for  judgment 1639 

triable  in  county  where  property  situated 9^ 

dismissal  with  costs  on  proof  that  plaintiff  not  In  possession. .  1610 

defendant  may  plead  title,  etc.,  and  ask  affirmative  relief. . . .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1B42 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  1613 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1643 

judgment    awarding    defendant    possession   and    damages    for 

withholding. 1644 

judgment   for  plaintiff 164S 

effect   of  judgment    1646 

new  trial  not  of  right 1646 

new  trial  discretionary  within  one  year. ...•  1646 

new  trial  when  party  under  disability 1646 

when  evidence  on  first  admissible  on  new  trial 1646 

perpetuating  evidence  and  proofs  in • 1646 

claim  of  dower,  action  to  determine ••• 1647 

prayer  for  admeasurement 164S 

denial  of  defendant's  claim   and  demand  that  she   b^ 

barred 1649 

action  to  determine  validity  of  will  of  real  property. . . . . . . ..  1866 

additional  allowance  to  plaintiff 8252,  8254 

eomputatioB  of  additional   allowance •••••••• 
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INMiX. 
Real  Propcrtr  —  Continued. 

III.   PZKPSTUATING  TESTIMONY  AS  TO  TITUt. 

testimony  may  be  received  in  action  involving  title  to  realty.  l€88a 

inability  of  witness  to  attend  must  be  shown 168oa 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition  lt%8e 

notice  of  application  1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing 1688g 

subpoenas  to  witnesses  1688k 

compelling  attendance  of  witnesses   1688g 

mode  of  examination    1688h 

refusal  of  witness  to  answer leSSh 

authentication  -of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

rgainst  whom  deposition  may  be  used  as  evidence 16881 

Reeelyer*. 

I.  Genkkal  provisions. 

:lerk  of  court,  etc.,  -"ot    o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 883 

SiPpointment  before  Judgment  7lB 

on  counterclaim 720 

by  or  after  judgment 713 

pending   appeal 713 

in  judgment  creditor's  action 1877 

as   successor    to   executor    pending   action    for    partition 

or  distribution  or  to  construe  or  establish  a  will 1860 

relerence   on   application    for   appointment '  827 

**  property  "  includes  rents,  income  and  increase  of  pioi>ert,  .  713 

notice  of   application   for 714 

. -,  ^ ^  receiver  without  notice 714- 

lice  in  foreclosure 714 

71.- 

IV) 

715 

7ir> 

tunting  715 

:  relieved   «12 

nt  for  failure  to  give  new  bond S12 

lerty 770 

ccessor  may  continue  action 7r.(' 

r  on  death  or  removal 7GC 

_             intment  and  ownership  of  judgment..  ^2<V*> 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1PO0 

commissions 3820 

muy  include  cost  of  bond  in  commissions : . . . .  .*^820 

II.  Of  corporations. 

in  what  cases  appointed  for  corporation ^..  1^10 

when  appointed  for  educational  institution 1810 

appointment  of»  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    1810 

>pointment  of,  by  judgment  annulling  corporation 1801 

t  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary  1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent 1798 

powers  of  permanent -. 178S 
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INDEX. 

ReeclT'ers  —  Continued. 

II.  Op  co)ip«)sat  f on  s  — Continued. 

voluntary  fUr  solution,  appointment  of  temporary  in  proceed* 

inss 2423 

powers  of  temporary 2423 

appointment  of  permanent   2429 

confirmation   of  acts  of    2429 

relief  from  omissions  and  defaults 2429 

commissions  of 2431a 

final  accounting  of   2431b 

duty  of  attorney-general  as  to  final  accounting 2431b 

III.    In   supplementary  PROCEBDIHCt. 

apptointment 2461 

notice  of  application  for  ap|)ointment 24M 

when  appointed  without  notice 2464 

notice  ot  application  to  other  creuitors 2465 

only  one  to  be  appointed 2466 

order  extending  prior  receivership 2468 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident   not   to  be  apoointed 24€9 

removal    on    becoming   non-resident 2469 

record   of  orders   appointing    2470 

subject   to   control    of   court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Reeovnl  zsince. 

power  of  county  court  to  remit  forfeiture 330,  351 

how  forfeited 1965 

action    by    attorney-general     19ti6 

judgment   for  peonlc   on 1966 

district  attorney  to  pay  ovnr  collections  on 196T 

to  render   account   of  coriections 1968 

action  on,  to  be  brought  in  name  of  people 1984 

Reeords. 

I.  Op  documents,  convbtakcxs,  etc. 

must  be  in  English,   abbreviations 2S 

amendment  of. 727 

of  certificate  of  sale  of  real  property  on  execution 1439 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are 1596 

ox  notices  of  lis  pendens 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.   1960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution 2211 

of.  order  appointing  trtfstee  of  property  of  criminal  prisoner. .  2226 

of  affidavits  of  sale  under  foreclosure  by  advertisement 2386 

of  order  chan^n^  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors 2467,2470 

books  and  indices  to  be  kept  b^  surrogate 2486,2487 

of  wills  proved  elsewhere  within  state 2630 

probated  wills  of  real  property  may  be  recorded  as  deeds..  M33 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each  county   where  realty  situated 263S 

wills  to  be  indexed  when  recorded  as  deeds <.•..*  ••  2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirship  may  be  recorded  as  deed 2667 

decree  vacating  or  modifying  decree  of  probate  of  beirsliipb.     ""^ 

1800 
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INDEX. 

Records  —  Continued. 

I.  Or  DOCUMENTS,   coNVKYANCES,   ETC. —  Continued. 

feet  for  recording  Inttrtunents • • 8904 

II.  Admissibility  as  ividimcb. 

•ubfKma  duces  tecum  to  prodnoe. 866 

original  entry  of  marriage  or  certified  copy   is  presumptive 

evidence 828 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence. 033 

certified  copies  of  papers  filed  or  recorded  in  town   clerk's 

office  presumptive  evidence .' 931 

record  of  conveyance,  or  certified  copy,  is  admissible 985 

is  not  conclusive 936 

not  admissible  when  proved  by  oath  of  interested  or  in> 

competent  witness 936 

transcript  from  docket  book   of  justice  of  peace,    subscribed 

and  authenticated,  is  evidence 939 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence   948 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence.  .  •   • 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 944 

of  weathet  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  In  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence  947 

authentication  of  copies  of  records  of  foreign  courts 962 

oral  proof  of  copy  of  record  of  foreign  court 95.^ 

statutory  provisions  do  not  declare  effect  of  foreip^n  record..  964 
In  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 965 

authenticated   copies  of   records  of  public  office   of    foreign 

country  admissible  in  evidence 9R6 

form  of  certificate  to  copies,  etc 967 

certificate  to  copies,  etc.,  must  be  sealed 968 

certified  conv  for  use  in  snme  co'irt  need  not  be  sealed 969 

official  certificates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 8256 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.  961 

may  be  proved  according  to  rules  of  common  law 962 

admissibility  in  evidence  of  record  of  wills  oroved  orior  to 

1785  : 

I        admissibility  in  evidence  of  records  of  wills  proved  more  than 
admissibility  in  evidence  of  records  of  wills  proved  more  than 

f       thirty  years  2623 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings   and    facts    2181 

in  register's  office  in  I^few  York  and  Kings  counties  not  to  be 
removed  on  subpoena 866 

Recorder. 

included  in  term  "judge" 8848 

of  New  York,  may  change  place  of  holding  court 42 

Reeorder'a  Court. 

See  **  Utica,  Recorder's  Cottar  or  the  City  of;  **    '  Oswico. 
RxcoKOEa's  Court  of  the  City  of.'* 

RodOBiViioii. 

on  tale  of  real  property  on  execution,  see  **  ExYctrnow.'* 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess (".....  2286-2289 
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INDEX, 
Reference. 

I.    Who    may    be    appointed    RSFSREt. 

qualifications  of  referee lOM 

judges'   clerks,   etc.,   not  to   act 1CQ4 

several    referees   mav    be   appointed lOffi 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc « 1024 

judge  not  to  be  appointed  referee,  except  by  consent 1(JQ4 

judge  appointed  reterce  by  consent  to  act  without  compensa- 
tion   1021 

clerk  of  court*  etc,  not  to  be  appointed  in  New  York 90 

O    When  rbperekcb  ordered. 

compulsory,   of  questions  arising  incidentally 1015 

to  take  an  account 101? 

what  questions  may  be  referred  1013 

when  issues  to  be  referred 1013 

in  New  York  city  court 1013.  3161' 

inuet  to  be  referred  on  stipulation  of  parties , 1011 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course , 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is  discretionafy  .'. 1012 

to  try  issues  remaining  after  jury  trial  of  specific  questions. .     972 

to  take  deposition  for  use  6n  motion 885 

of  nospitaS  physician 836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  defaalL..  1215 

1216 

by  judgment  to  execute  it * 1230 

on  judgment  for  defendant  on  counterclaim 515 

on   justification   under   undertaking   on   appeal   to   court   of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment » 6B6 

to  examine  person  refusing  certificate  of  interest  in  attached 

property.  .  .  .  - 651 

*  to  ascertain  dumages  from  injunction. 623 

sustained  by  third  person  oy  injunction  order <B4 

on  default  in  replevin v. 17!^ 

evidence  in  mitigation  admissible 536 

•a  application  to  perpetuate  evidence  rdatlng  to  real  prop- 
erty  168Bf,  1688ff 

to  tsen  real  property  under  direction  in  judgment 1343 

to  sell  chattel  under  judgment  foreclosing  lien l7o9 

to  report  on  account  of  committee  of  incompetent 2SM2 

of  application  to  sell  real  property  of  mflint  or  incompetent..  2354 

of  proceeding  to  sell  corporate  real  property 3-**^ 

to  inquire  as  to  Hens  on  property  under  partition 1561 

to  admeasure  dower    , 16(^ 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1618 

hens  prior  to  sale  to  satisfy  dower 1621 

in  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition    HWT 

of  issues  in  condemnation  proceedings. .... « 9^1 

in  proceedings  to  enforce  liens  on  vessels MSR.  3M2S 

of  proceedinirs  supnlementary  to   execution 24^  2443,  2445 

for  voluntary  dissolution  of  corporation 242S,  2426 

^  application  for  surplus  money  on  sale  under  forecleaiire  by 

advertisement   : ....       240T 

for  production  of  tenant  for  life  in  proceedings  to  dfscover 
^^ »Q,2306 
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INDEX. 

Reference  —  Continued. 

II.  When    reference   ordzred  —  Continued. 

by   surrogate's  court   of   questions  of  fact  to   take  testimony 

and  report 2536 

surrogate    cannot    refer    probate 2536 

of  New  York  may  refer  questions  to  assistant 2536 

by  appellate  court  on   appeal  from  surrogate's  court 2763 

in  i>rocceding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 254 1 

III.  PoWXaS  AND  DUTIES  OF  RXPXIBBS;    PEOCEDUKB. 

referee  to  be  sworn 1016 

terms  of  oath 1016 

who  may  administer  oaths 4....  1010 

waiver  of  oath 1010 

oath  of  referee  to  admeasure  dower. 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees. 1020 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  partit 

tion 1501 

termination  for  failure  to  file  report 1019 

removal  of  referee  to.  admeasure  dower 1606 

powers  ot,  anu  procedure  bctore  referee  appointed  by  surro- 

gale 2536 

referee  of  disputed  claim  against  decedents'  estates....  2718 
summary  punishmei  t  of  contempt  in  presence  of  referee....  2267 
referee  may  makr  order  to  show  cause  or   issue  warrant  to 

attach   for  contempt.   . 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,   etc.     See,  also,  **  Report." 

••  report  "    deliiicd    U343 

to  be  made  and  filed  within  fii^ty  days luiU 

must  state  facts  and  conclusions  and  direct  judgment lu.2 

requests  for  ruling  of  referee 1023 

on   reference   of   whole   issue,   report   stands   ds   decision    bf 

court    l?L»y 

entry  of  judgment  on  report  when  whole  issue  referred 1228 

judgment  after  reference   to   determine   specific   questions   of 

fact r 1226 

interest  from  time  of  making  report  to  be  included  In  judg- 
ment    1235 

report  to  be  inserted  in  judgment-roll 1??7 

amotion  for  new  hearing  of  interlocutory  reference 1232 

Is  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  tvith   report 1220 

.    judgment  to  be  rendered  by  court 122f) 

confirmation  of  report  of  referee  appointed  by  surrogate....  2536 
proceedings  for  trial  of* remaining  issues  where  part  referred.  1014 
motion    for   new   hearing   after   trial    of    specific   questions   by 

referee    1004 

notice  of  exceptions  to  report  of  referee 904 

1353 
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Reference  —  Comtlnned. 

V.  Fees  and  expenses;  costs. 

general  provisions  as  to  fees 320S 

fees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  273:2 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of   appeals   1335 

of  referee  to  superintend  discovery  of  books  and  papers..    £rj7 

fees  of  referee  of  real  property 329T 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty    3297 

Revents  of  the  Vniveraltir. 

petition   for   dissolution   of  educational   institution. 1801 

appointment  of  receiver ISIO 

Reariater. 

subpcena   duces   tecum  to   produce  record 806 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena   806 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years S55 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years 955 

to  make  and  certify  to  searches 9Sl 

misdeameanor  to  refuse,  neglect  or  delay  to  make  search 961 

salaried  registers  to  account  for  and  pay  over  fees 3285 

fees  of  . 3306 

Relator. 

when  to  be  joined  as  plaintiff 1986 

to  give  security  for  costs,  etc 1986 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

writs  must  show  that  they  are  issued  on  application  of 1994 

costs  may  be  awarded  against 324*! 

when  required  to  give  security  for  costs 3279 

Reltffiooa  Corporattona. 

proceedings  to  sell,  mortgage,  etc.,  realty,  sec  "  Sale  of  Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 18(H 

to  action   to  dissolve  corporation ISfH 

to  action  by  people  to  annul  corporation 1801 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Remaindermen. 

action  by,  for  partition  subject  to  estate 1533 

necessary  parties  in  partition , 1538 

division  in  partition  among 1!^^ 

action  against,  to  determine  claim  to  real  property 1639 

may  plead  estate  in 1641 

proceedings  when  defendant  claims  in  remainder 1643 

may  sue  for  damages  to  inheritance 1065 

nay  maintain  ejectment  after  judgment  against  tenant  in  posses- 

Mon 1680 

▼estlng  of  contingent  interest  in  trustee  for  Insolvent  debtor. . .  2177 
proceedings  to  discover  death  of  tenant   for  life,   see  "  I  ifb 

Tbmant." 

Remittitur. 

from  court  of  appeals. ... !•• ••••••••.•••»•»««••_•• IM 

Hemoval  of  Action.  ^.^  "  ^^     ^,^ 

from  N.  Y.  city  court  to  supreme  court. ....  ...••••  319,  31da,  319b 

to  supreme  court   on  disability   of  county  judge ;....     842 

from  county  to   supreme  cow*   to  change  place  o^ciaJ^^Jp,     343 


R«Bi<rral  of  AetloB  —  Conttnned. 

from  jtutice't  to  county  court  of  Kings «.•••••• «.  . 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  8200 

to  supreme  court  for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 700 

eflfect  of  order  of  removal  from  county  court • S44 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court 346 

process,  undertakings,  ctc.»  not  impaired  by  removal  of  action 
from  county  court « ••    346 

RciuiaclsMr  Commty* 

jail  Uberties  for 146 

Rent*. 

included  in  term  "property** , >••••     718 

stay  of  judgment  for»  pending  appeal  stays  also  dispossess  pro* 

ceedings 1810 

part  of  damages,  in  ejectment 1497,  1681 

adjustment  ot,  between  parties  to  partition 16M 

wken  assets  in  hands  of  executor,  etc •  •  •  •  •  2872 

apportionment  of,  on  death  of  person  interested ••  2674 

liepleTln. 

I.  JuBxsDicnoir  of  Acnoir. 

jurisdiction  of  county  court. .« ••• 840 

of  N.  Y.  city  court 816,    316 

of  city  court  of  Yonkers 8202,  8204 

acquired  by  seizure  before  service  of  summons. •• 1003 

IL  When  action  mat  bb  bkought. 

when  action  cannot  be  maintained 1609 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1601 

action  by  assignee 1602 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1710 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of • 640 

bail  to  procure  discharge  from  arrest  in  action  of... 676 

III.  Limitation  of  actions. 

in  generaL 382 

actions  against  executors,  etc. 883 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 802 

period  occupied  by  suit  to  recover  property  excepted   from 

period  of  limitation  of  action  against  executor 408 

IV.  The  uquxsition;  execution  thereof. 

right  to  replevy  when  order  of  arrest  has  issued 1714- 

requisition  to  sheriff  in  replevin. . .  ^ • .  •  •     1604 

from  N.  Y.  city  court  to  be  executed  by  sheriff.. 83& 

affidavit  for  requisition  before  service  of  summons 1606 

after  service  of  summons 1606 

to   replevy   several  chattels 1607 

agent  or  attorney , 1712 

ry  of  part  if  whole  not  found 1608 

plaintiff's  undertaking  for   1600 

execution  of  requisition  by  sheriff 1700 

taking  when  chattel  i.;  in  building  or  inclosure 1701 

||0W  replevied  chattel   kept • ITOO 
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IV.  The  REQVxsxTioir;  bxscutiob  tioudov- 

delivery  of  chattel  by  sheriff 17IH 

exception  by  defendant  to  sureties  on  plauitaff*s  vndertaUac.  1703 

justification  of  sureUes  on  plaintiff's  undertaking .T-.T*.   1703 

proceedmm  by  defendant  to  reclaisi 1704 

affidavit  by  agent  or  attorney  for  rctan  of  chattel  to  de- 
fendant        1712 

undertaking  by  defendant  to  recJaiiB !..'!!!!!! !!'!"  17fM 

notice  of  justification  of  sureties  on  defendant's  nndcrtaking!  17iM 

when  and  how  sureties  to  justify 17*0 

to  whom  sheriff  must  deliver  chattel ,,, llllil"   170C 

penaltv  for  wrong  delivery  by  sheriff "  *  17m7 

second  requisition  for  part  of  chattels  not  taken *  I7i:^ 

return  of  proceedings  by  sheriff *  1715 

compelling  sheriff  to  make  return ]][  I715 

papers  on,  to  be  nude  part  of  Judgment-roll 1711 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibiu   at  exhibitions 1-HMa 

V.  Claim  op  titlb  by  thibd  fbbson. 

affidavit  by  claimant • 1709 

demand  for  indemnity  to  sheriff 17(V) 

aelivcry  for  failure  to^  indemnify 1 7Ci9 

action  by  claimant  against  sheriff  for  taking ITIO 

indemnity  to  sheriff  against  action  by  claimant.  •• 1711 

affidavit  of  claim  by  agent  or  attorney 1712 

VL  PLEaoiifO. 

joinder  of  causes. ••••.. 484,  1680 

title  of  partv 172i» 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend- 
ant  1T22 

defendant  may  plead  title  in  third  person 1723 

interpleader  in 820 

allegation   of  possession  of  land  on  which  chattel  was  dis* 
trained  doing  damage 1724 

VII.  Tbial;   judgment,  btc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.  ftfR 

issues  of  fact  triable  by  jur^ 968 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  br  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 172K 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  hy  successful  party 172n 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

sscertaining  damages  on  default 1729 

final    judgment   when    distinct    chattels   awarded   to    different 

parties 1728 

final  judgment 1730 

lien 17.30 

docketing 1730 

execution  may  issue  on  judgment 1240 

contents  of  execution    1731 

sheriff's  nov'<»r  to  t-sVit  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course 3228 

VIII.  Action  ok  undertaking. 

on  entry  of  order  of  abatement 1736 

may  be  maintained  on  return  of  execution  unsatisfied 1733 

sherifTs  return  presumptive  evidence  of  breach  of  condition.  173M 

destruction,  etc.,  of  chattel  no  defence 173!( 

responsibility  of  sheriff  for  sufficiency  of  sureties 1706 

delivery  of  undertaking  bv  <;heriff ITM 
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Reple-rlm  —  CoAtiaved* 

1^  In  justices'  courts. 

in  New  Vork  municipal  court ».••••••••••••  8210,  8211 

in  Albany  city  court   3210,  3211 

in  Troy  justices'  courts   3210,  8211 

jurisdiction  of  action    « .' 2862 

when  action  may  bo  brought «...'. 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition « 2921 

execution  oi  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable 2803 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  $^ 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  aelivery  of  chattel 2928 

claim  of  title  by  third  person 2920 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 3§^ 

^tamages  for  injury  to  chattel 1T22,  2930 

verdict 1726,  2931 

final  judgment;  docketing,  etc 1780,  2931 

docketing  transcript  of  judgment  for  delivery SOli 

IwtuAg  execution. 3038 

execution  on  judgment  for  delivery •  1878,  1731,  2931 

costs. 3076 

action  on  undertaking • 17^1789,  2881 

ftcplT* 

demurrer  to,  see  "  DBMUsssft.** 

to  counterclaim;  contents. • ••...^  514 

judgment  on  failure  to  reply 615 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set-up  in 517 

each  avoidance  roust  be  seoarately  stated  and  numbered 517 

•Uegataou  not  denied  by,  deemed  true 522 

new  matter  in,  deemed  oontroverted 522 

striking  oul^  for  disobedience  to  order  for  discovery  of  bo^ca; 

etc 808 

limitation  of  action  must  be  pleaded  in .^ .  •  418 

Report  of  Referee. 

See,  also,  "  Refexencs,  IV." 

defined     8343 

to  be  made  and  filed  within  sixty  days 1019 

termination  of  reference  for  failure  to  make  and  file 1019 

when  lo  be  filed  in  actions  for  divorce,  etc 1774 

•o  specify  single   damages  and  direct  judgment   xur   aouuic  u. 

treble.   .  .  ..! 1020 

on  trial  oi  demurrer,  to  direct  final  or  interlocutory  judgment 

u>  be  entered   1021 

neec  not  find  facts 1021 

may  direct  final  judgment  on   failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment ••  1021 

on  trial  of  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment .  . 1022 

to  award  costs   , 1022 

requests  for  ruling  of  referee 1023 

notice  of  exception  to ^ .     994 

exception  to  finding  of  fact  not  supported         evidence ,     993 

case  not  required  on  an  appeal  on  except  to  report 996 

judgment  on  appeal   . : 1022 

stands  as  decision  of  court  when  whole  issue  referred 1228 
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WLm^oirt  of  Referee  — Contimied. 

entry  of  judgment  on,  when  whole  issue  referred Ifll 

.interest  trom  time  of  making  to  be  included  in  judgment 12S 

to  be  inserted  in  judgment-roll 197 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to  court 129 

judgment  to  be  rendered  by  court  only 1229 

in  eiectment  to  state  nature  of  piatntiflTs  estate jgW 

rendition  of,  on  alternative  mandamus 20^ 

in  proceeding  for  voluntary  dissolution  of  corporation gfW 

on  trial  of  issues,  in  condemnation  proceedings 398T 

Heportem. 

of  newspapers,  exempt  from  jviT  terrice lOM^  lOSU  US 

Report*. 

of  court  of  appeals,  see  "  Stats  Rxpoktib.'' 

of  supreme  court,  see  '*  Supkemb  Coukt  RspOBTnL" 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 

another  state  or  country   942 

Res  AdJiBdleatm. 

final  judgment  of  court  of  claims 2V 

judgment  of  dismissal  not  a  bar  unless  on  merits 1209 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  1891 
finid  order  in  summary  proceedings  to  dispossess  not  a  bar  to 

QsctJUcnt*  •  •  •••••••••••■••••••••••••••••••••••••••••••••  3991 

of  property  or  person  in  custodv,  a  contempt. ••••••••• •      14 

sheriff  liable  for.  afte^  arrest  ol  defendant*. • M 


sheriff  may  command  power  of  county  to  ovenoiBS IOC 

names  of  resisters  to  be  certified  to  court lOB 

refusal  to  assist  sheriff  is  misdemeanor 108 

of  warrant  or  precept  in  habeas  corpus • 2000 

of  mandate  of  justice  of  peace • 8199 

Reetttwtion. 

when  defendant,  served  by  publication,  defends  after  final  judg- 
ment.      440 

on  granting  new  trial  ., 1006 

when  judgment  vacated  or  set  aside 1292 

on  reversal  or  modification  on  appeal 1S23 

on  certiorari 2132 

upon  reversal  of  final  order  in  summary  proceedings  to  di»- 


of   decree    or   order   of   surrogate's   court 2708 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts. 2718 

on  reversal  on  appeal  from  justice^s  court.... aORR 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 

br  yablication. 1210 

Ra'verslon. 

joint  tenants  may  maintain  action  In  partlttoa •.... 1S8S 

reversioners  to  be  made  parties  in  partition.. 1S88 

division  in  partition  among  reversioners 1508 

action  against  reversioner  to  determine  claim  to  real  proptnty.  1538 

proceedings 1643 

grantor  of,  may  maintain  action  for  waste 1659 

tcversioner  may  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 108C 

;  of  contingent  interest  in  trustee  for  inaolvem  debtor. . .  1177 

Digitized  byLjOOQlC 


INDEX. 

ReTlval, 

of  actions  and  spe:ial  proceedings,  see  "ABAnifEMT  and  R»- 

VIVAU" 

Re-vocmtlom. 

of  letters  of  administration,  see  "  Lbttees  of  Aomimistsatiom." 
tesumentary,  see  '*  Lbttkis  Tsstamsmtaby." 

of  probate  of  will,  see  "  Wills." 
RIchMiond  County. 

attendants  and  messengers,  how  appointed 9S 

duties   and   salary   of 90 

county  court   stenographei,   how   appointed 359 

compensation  of  judges  for  services  in  selecting  jurors,  _ctc. .._  1044 

security  for  costs  in  county  court. ....'..'..' 8268 

nivera. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    983 
Rocbeater,  Municipal  Conrt  of  the  €)ity  of. 

is  not  a  court  of  record 3 

appeals   from,  how  taken 3227 

of  summary  proceedings  to  dispossess 2234 

provisions   made   applicable    to 3226 

RiMlcland  Conmty* 

allowance  to  grand  and  trial  Jurort... •••••••• ••••  8S14 

milea^  of  jurors  •••.••••.•••••••••• •••••••••••••■•  8814 

Rnles. 

of  court  of  appeab. •...•••• •••••••••••••••••••••••••••  198 

power  of  appellate  division  to  main......*.****** 2220 

calendar  rules  in  Erie  county • •#9* ••••  235 

power  of  court  of  claims  to  make •••••••••••••••••••••••  266 

of  city  court  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y«  dty  court 8177 

for  admission  of  attorneys •••••••••••••.••••••  193 

for  examination  of  attorneys • 56 

changing  rules  for  examination  and  admission  of  attorneys. ...  67 

exemption  of  graduates  from  clerkship  •••• •••••••••••••  68 

Gbncral  kules  or  practicb. 

how   made   and    revised    17 

must  be  published 18 

may  provide  for  preference  of  actions 791 

may  regulate   trial   of  issues 976 

for    calendars    977 

for  classificAtiun  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

settlement  of  interrogatories    891 

making  and   settling  case   on   ajipeal,   etc... _. . .  097 

notice   of   motion    for   leave  to   issue   execution   against 

decedent's    property     1381 

to  provide  for  notice  ol  application  for  certiorari  to  review..  212S 

S* 
Bafe  D^voalt  CouiFftnlow. 

agreement  with  sureties  for  deposit  with  •;••;.•. 818 

excepted  from  provision  for  voluntary  dissolution 2420 

"***'^Vnings  within  sixty  days  not  reached  by  judgment  ^Jf^^^^f^  jg^ 

no^^ch^'hy'supv\cnxmUry  proceedings ....  2468 

jtidgment  for.  enforceable  against  earnings,  trust  income,  etc...  1301 

■ale  of  Pcraoaal  Property.  ^„^ 

under  foreclosure  of  lien  on  chattel ^jg' 

of  perishable  goods  and  animals  attached gj 

property  notwithstanding  stay  on  appeal «Jg 

in  justice's  court    , V  *  '.*  J V^ 't    llfU 

-I  and  how, sale  on  execution  conducted  •  •  crg^izVdVy VjOO^fe"^^ 


INDfiX. 

■«!•   of  Personal   Properly  —  Gontlniied. 

inspection  of  property  taken  in  execution ISM 

penalty  for  defacing  or  removing  notice  of  lale   13K 

title  of  purchaser  on   execution  not  affected  by  sheriiTs  omii- 

aion  oi  notice   1386 

sheriff,  etc.,  not  to  purchase  at  tale  on  execution   1S87 

restitution  after  sale   138 

on  reversal,  etc.,  not  to  affect  title  of  purchaser I|g 

sheriff's   fees    on    3307 

Sale  of  Reiil  Property. 

I.  Gkmsrai.  provisions. 

"  distinct  parcel  *'   defined   3313 

how  sold  pursuant  to  direction  of  judgment   1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property  1243 

conveyance   on   sale   under   judgment  or   execution   to  state 

name  of  person  whose  interest  is  sold   1244 

judgment  directing,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession  1675 

officer  makitig.  to  pay  taxes,  etc 1876 

judgment  to  be  entered  in  county  where  property  situated..  1677 

to  be  at  public  auction 1678 

notice   of    1678 

how  conducted    . . . .- 1678 

plaee,  when  realty  in  more  than  one  county 1242 

officer    making,    cannot    purchase 1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  wafd.  1678 
limitation  of  action  in  re^>ect  to  property  so  purchased ■  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1403 

security  to  stay  judgment  for  sale  of  realty  pending  Vptal 

to  court  of  appeals 1331 

■uspenaion  of  sale  of  realty  pending  appeal  from  refusal  of 

spedfie  performance. 1323 

rtstitution  after  sale  1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 182a 

foes  of  referee  on  S297 

eooimlssiona  of  referee  on  distribution  of  proceeds... S297 

sheriff's  fees  on   3907 

on  foreclosure,  final  judgment  to  direct  sale... 1626 

fees  of  referee  on 3297 

See  "  FoascLosTJRE." 

of  lands  for  non-payment  of  dower  after  admeasurement 1814 

for  payment  of  dower  on  plaintiff*s  consent  to  receive  gross 

sum 1<R9 

to  pay  dower  may  be  free  from  or  subject  to  liens... 16S2 

report  of,  to  satisfy  dower  in  gross 1623 

n.  Ow  BxscuTioK.    Sec  "  Execution.** 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 138T 

title  of  j>urchaser  at  sale  on  execution  not  affected  by  sherifTs 

omission  of  notice  • ISM 

when  and  how  sale  on  execution  conducted 1384 

penalty  for  removini^  or  defacing  notice  of  sale  on  executkin.  1385 
proof  of  lost  execution  or  writ  under  which  sherifTs  sale  of 
real   property   was   made 961e 

III.  PaocnoxNGs  pom  salx  op  coxpoxatb  eeal  ntopntTTi 

to  be  pursuant  to  provisions  of  code.. •••••. 8396 

contents  of  petition   , 8301 

Teri6cation  of  petition ...•••• •••...•..•  3381 

hearing  of  application   8808 

notice  of  application 8I9S 

reference  to  take  proofs 3382 

order 8888 

appearance  to  onnose  annlication   , 3383 

notice  to  creditors  o.  insolvent  corporation 8304 

service  of  notice ,, ••••.  8386 

power  of  court  to  make  necessary  orders 8886 


INDEX. 

S«le  of  Real  Property  ^  Continued. 

IV.  Proceedings  to  sell,  mortgage  or  lease  PRorESTY  oy  INPAMT 

OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  duh 

pose  of   real  propei  ty 2339 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  derise  in  will.  2357 

application  to   be   by   petition '2!i4^ 

petition   to  be   by  guardian,   committee   or   relative 2340 

infant  over  fourteen  to  join  in  petition 2^)49 

where   petition  to   be   presented 2349 

notice   to   superintendent   of   state    institution 2340 

contents    and    verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition....  2<i«>0 
application   to   sell   property  of   incompetent  to  be  made   only 

after  appointment  of  committee 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special   gnardtan   for  incompetent 23ol 

application  to   release  dower   of   incompetent  to  be  made  by 

husband 2351 

when    committee    may    apply .^ 2351 

husband  may  be  appointed  special  guardian  on  appUcation  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2352 

bond  of   special   guardian   of   infant 2352 

trust  'company   may   be   appointed   special   guardian   of   infant 

without  security    2352 

prosecution  of  bond  of  committee  or  special  guardian 2RR9 

application  to  be  referred 2354 

final  order  directing  sale 2355 

hearing ;    report    of    referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect   of   conveyance 2358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe* 

tent 2359 

infant  deemed  a  ward  of  court 2360 

disposition   and  investment  of  proceeds  of   sale 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 
provision  for  mfants  not  in  being 2361 

grior  estates  or  rights  may  be  included  in  sale  by  consent  of 
older    236a 

sale  of  dower   right  or  estate  for  life  of  infant  or  incompe- 
tent  for   gross   sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V,  Proceedings  to  sell,    mortgage  or   lease   property   of   dece- 
dent     FOR     PAYMENT     OF     DEBTS,      ETC        See     "  SURROGATE'S 

Court." 

Saloons. 

justice's  court   not  to  be  held   in   room   where  traffic  in  liquor 
authorized 2868 

Smvlnirs  Bankiru 

designation  of  depositories  of  court  fnnds 746 

aecoants  of  depositories  of  court  funds •     752 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution 2420 
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INDEX. 

Seaadftlova  Matter. 

striking  from  pleadings ••••• 546 

Scltools* 

teacber  may  be  excused  from  serving  as  jaror 1083 

exempt   from  jury   service 1061,  1127 

proof   of   exemption    1062,  1128 

not   subject   to  judicial   supervisi^a 1804 

to   action    to   dissolve  corporation ISM 

to  action  by  people  to  annul  corporation 1801 

petition  by  regents  of  university  for  dissolution 1804 

appointment  of  receiver  1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term    1926.  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  1928 
excepted  from  provisions  for  voluntary  dissolution   of  corpora- 
tions     2431 

costs  against  school  officers , 32M 

Scire  Facias* 

writ  abolished 1963 

relief  to  be  obtained  by  action 1983 

Seal. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description   of,   to  be   recorded 27,  287 

provisions   respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 30 

of  appellate  division    232 

of  court  of  claims 267 

presumptive  evidence   of   consideration    840 

certificate  to  copies,  etc..  of  records  to  be  sealed 958 

certified  copy   of   record  for    use   in   same   court   need   not   be 

sealed 95© 

of  surrogate's  court 27,  2473 

Searcliea. 

in  partition  for  liens  on  undivided  interests 1561 

certificate  by  legal  custodian  of  document  is  presumptive  evi- 
dence       921 

surrogate's  registers,  clerks,  etc.,  to  make  and  certify 961 

misdemeanor  to  refuse,   neglect  or  delay  to  make 961 

to  be  made  without  charge  for  certain  state  officers 3290 

county  clerk's  fees  for  making 3304 

of  title  insurance  and  abstract  companies  may  be  used  in  lien 

of  official  searches   3256 

expense  may  be  taxed  as  disbursement 3256 

Secretary  of  State. 

to  keep  record  of  seals... 27 

of  age  and  term  of  judges   64 

to   distribute    reports   of   court    of   appeals 213 

judgment'ioU  annulling  corporation  to  be  filed  with ••••  1806 

isea 
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8eeret*i*r  of  JState  ^  Continued. 

to    publish    judgment    annulling    corporation 180^ 

copy  judgment-roll  vacating  letters  patent,  etc..  to  be  filed  with.  1969 

transcript  to  be  transmitted  to  county  clerk 1960 

order  changing  name  of  corporation  to  be  filed  with..... 2414 

to  publish  changes  of  names  annually   in  session  laws 2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to..  2489 
searches  to  be  made  without  charge  for. 3290 

Seduction. 

included  in  term  "  personal  injury  " 3343 

on  father's  death,  action  survives  to  mother 764 

limitation    of    actions    384 

sittings  of  court  may  be  private fi 

costs  when  recoverjr  is  less  than  $50 3228 

excepted    from   jurisdiction    of    justice's   court 2863 

of  Albany  city  court 3223 

of  Troy  justice's  court 3223 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenant  of 3S1 

Sepnratlon. 

causes  of 1762 

residence  reouired   to  give   jurisdiction 1763' 

when  married  woman  deemed  a  resident , 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,     439 

proof   of   service    of    summons 1774 

requisites  of  complaint 17&( 

plaintiff's  misconduct  a  defense 1765 

counterclaim 1770 

allowance  of  temporary  alimony , 1769 

temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1769 

when  reference  ma^  be  ordered 1012 

referee   to  be  appointed  by  court 1012 

on    reference  of  issues,   testimony   and   proceedings  to   be  certi- 
fied to  court  with   report 1229 

judgment   to   be    rendered   by   court 1229 

entry    of    j  udgment    by    default 1774 

award  of  costs 1769 

support  of  wife  when  she  is  plaintiff 1771 

alimony  to  plaintiff    1766 

court  to  regulate  custody  and  maintenance  of  children •    1771 

support  and  education  of  children 1766 

revocation    of    judgment 1767 

court  may  annul   or   modify   directions   of  judgment   as  to   all- 

mony,  etc 1771 

security  for  support  of  wife  and  children 1772 

sequestration   ot   husband's  property 1772 

enforcing   alimony    awarded    by    foreign    decree 1772 

enforcing  support  by  proceedings  for  contempt. 1773 

Seaneiitriitlon. 

of  hnsbfnd's  property  in  action  for  divorce  or  separation....  1772 
action    by    judgment    creditor    for    sequestration    of    corporate 

property 1^84 

exemption    of   exhibits    at    exhibitions 1404a 
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Ser-vlce  of  Procens  and  Papers. 

I.  Of  siricuoKs.     See   "  Summons.*' 

11.  Of  flbaoings  and  pafbrs. 

provisions  for,   do  not  apoly  to  summons SOB 

of  papers  on  attorneys  resident  in  an   adjoining  state tt) 

notices   and   papers   may   be   served   on   party   or    attorney...  796 

by   mail    797 

added  time  when  served  through  post-office 796 

time  for  service  of  notices  in  N.   Y.  city  court 31ttl 

on    attorney    by    leaving    with    partner,    clerk    or    person   in 

charge    of   office 797 

by    leaving    in    office... 797 

by   leaving  at  residence 707 

by  leaving  at  residence  of  party 7W 

time  for  service  of  notice  of  trial 977 

by    mail     798 

after  appearance,  papers  must  be  served  on  attorney 799 

in   default  of  appearance,   papers  need  not   be   served  on   de- 
fendant, unless  confined  for  want  of  bail 799 

on  clerk   for   non-resident 809 

deposit  in  branch  post-office  in  New  York  city iSA 

on    prisoner   131 

sheriff  must  permit  access  to  prisoner  for  personal  service..  IS 

time  of,  of  answer  of  defendant  arrested 566 

of    amended    pleadings 5(3 

affidavit  of  service  is  presumptive  evidence  in  case  of  deaths 

etc 927 

time  for,  of  pleadings  in  N.  Y.  city  court 310S 

service  in  certain  actions  when  name  of  deceased  person  is 

stated    as    defendant 801a 

III.  Of  osdess  and  original  notices. 

of  summons,  complaint  and  injunction  order  on   Sunday....        C 

of  application  to   remove   or  suspend  attorney 6 

of  mandates  by  sheriff,  etc ICQ-lflC 

of   order    of    injunction 6M 

of   notice  of  motion   for  leave   to   issue  execution   after  five 

years 131!^ 

of  order  for  survey  of  property  in  dispute MB 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in   replevin .•  -jr  •  •  •  1«*^ 

on  county  treasurer  of  order  to  pay  money  held  subject  tc 

.  direction    of    court iSS 

of  petition,  for  discharge  of  person  imprisoned  under  execu- 
tion  2366 

of  petition   for  production  of  tenant  for  life 29b4 

of  order  to  proauce  tenant  for  life 25 

of   notice  of  sale   under   foreclosure   by   advertisement 2S8I 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion of   corporation 2<S 

of  orders  and   warrants   in  su^^lementarv    proceedings 26! 

of  petition  and  notice  in  condemnation  proceedings..:.  3361,336 
of    notices    and    papers    in    condemnation    proceedings    after 

appearance .- MB 

of  notices  in  proceedings  to  sell  corporate  real  property 33K 

IV.  Of   subpoena.     Sec   "Subpoena;"   "Witnesses." 

1804 
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Service  of  Procea*  and  Papers  —  Con tiniied. 

V.    Or    STATE    WftlTS. 

state  writs  to  be  served  in  same  manner  as  summons IdOd 

habeas  corpus  can  be  served  only  by  elector  of  state 2U00 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 2U03 

when    defendant    conceals    himself 2003 

of    order    to    discharge 2048 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards   of   three   or   more 2070 

alternative  writ   on  court   or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion  2071 

alternative    writ    on    corporation 2071 

prohibition;   method   of   serving  alternative   writ 2005 

certiorari  to  review;  notice  of  application  for 2128 

mode  of  service   of  writ 2130 

VI.  In   sukrogate's   coumr. 

See  "  Surrogate's  Court." 

VII.  Im  justices'  courts. 

of  summons,   see   "  Summons.*' 

of   summons   with    warrant   of   attachment 2910 

affidavit  and  requisition  in   replevin 2022 

of  notice  of  appeal   from 3048 

of  precept  on  petition  for   sale   of  animals   found  straying..  3088 


fller-vlce. 

jurisdiction   of  N.   Y.   city   court   over  actions   for   services  on 
vessels 31 


Several  Liability. 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to   relief 455 

severance    of    action    on    death    of   party    jointly    and    severally 

liable   758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants. .   1206 


Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one   or   more  456 

of  causes  improperly  united  in  complaint 497 

on    judgment    for    part    admitted 511 

against  one  or  more  of  defendants  severally  liable......  1205 

after  judgment   against   some  of   defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 151G 

when   different  parties  succeed   to  different  parcels 1522 

when  different  parties  succeed  to  realty  and  to  rents....  1523 

of  partition,  when   partial   partitiofi   directed 1547 

power  of  referee  to  direct  action  to  be  severed 1018 
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nam  PleAdlnirs* 

answer  or  defence  may  be  stricken  out. .•••••••••••••••••••••  B88 

notice  of  motioii  in  N.  Y.  city  court ••••••  Slfl 

writ  of  mandamus  or  return  cannot  be  stricken  out  as  slum. .  •  2060 

I.  Attbndancb  on  cotntTS,  ctc. 

power  to  adjourn  term  of  court • 85»  S6 

to  attend  sessions  of  court  of  claims  if  required. •• «...  288 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 81 

may  be  required  to  act  as  crier 02 

to  notify  constables,  etc.*  to  attend  term  of  court 97*  fi6 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 242 

beating,  etc.,  of  court-room  of  appellate  division 242 

stationer]r  and  minute  books  for  appellate  division 242 

telegraphing   day   calendar    of    appellate    division    to    county 

clerks 943 

payment   of   fees    and   expenses    for  attending  term  of   ap- 
pellate division 24S 

II.  Custody  of  jails  and  pkisoness. 

not  to  charge  arrested  person  for  food,  etc ....•• US 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoners IIR 

prisoner  may  send  for  necessaries • 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  tails  and  lyisoners , 120,  121 

of  prisoners  in  New  York 120 

of  prisoners  under   federal  process 133,  134 

fails,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 185 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests , 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 180 

ni.  Powers  and  duties. 

certificate  of  election   ..•• 182 

when  powers  cease 183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  *~ike  return  by  mail 102 

amendment  of  returns  by 72S 

defective  return  cured  by  judgment  on  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104.  2030 

3158 

to  certify  to  court  namt-s  of  persons  resisting  process 10^ 

refusal  to  assist,  is  misden:eanor 106 

governor  to  ord«>r  out  military  to  assist 107 

trial  of  claim  of  third  party  to  nrooerty  seised 108,  109 

to  produce  indicted  prisoner,  when  ordered 1^6 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 33W 

to  serve  summons 42SS 

how  order  of  arrest  executed .  .^ M)3 

has  rights  and  privileges  of  bail , W15 

duty  of,  on  execution  to  charge  bail   DM 
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UL  Fowns  AND  DUTIES  —  Cofitinmd. 

levy  of  attachment  after  term  of  office • 044 

to  collect  debts,  etc..  attached •••••• 666 

actions  by,  in  aid  ot  attachment ••••• ••...  655 

may  sue  on  debts  attached  by  him , ...••. 655 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  property  by  order  of  court 718 

disqualified  as  trial  juror 1020 

duties  as  to  jurors,  see  "  Jury  and  Jurors." 

to   sell   and   convey  real    property   pursuant   to   direction   of 

judgment 1242 

execution  to  issue  to • 1362 

to  whom  issued  when  against  sheriff 1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1387 

under-sheriff  to  proceed  unon  execution  on  death,  etc.^. 1388, 

to  give  notice  of  action  for  talcing  on  execution  to  indemn* 

Itors. 1427 

on    death,    etc.,    under-sheriff   or   successor   to   complete    sale, 

etc.,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus 2000,  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo.   contempt 2276*2283 

to  collect  fine   2296-2208 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  ; . . . .  2437-2439,  2453 

to  execute  mandate  of  justice  in  case  of  resistance ••■•  8168 

IV.  Pbnaltxss  and  liability  for  misconduct,  nbglbct,  btc. 

misbehavior,    neglect    or    disobedience   punishable    as   a    civil 

contempt   : 14 

for  neglect  of  deputy  to  attend  court OP 

damages  against,  for  failure  to  execute  mandate 10? 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  10?> 

misdemeanor  to  violate  provisions  for  separation  ot  prisoners.  125 
forfeiture  of  ofHce  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners. 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male   and    female    prisoners 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..  130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess   134 

damages  for  neglect  to  confine  prisoner  committed    for  con- 
tempt.    157 

connivance  at  escape  is  misdemeanor 150 

forfeiture  of  office?  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 

exonerated  from  liability  for  arrest  on  justification  of  bail...  581 

when  liable  as  bail  for  discharge  from  arrest .587 

liability  for  arrest  in  violation  of  privilege  of  witness...  8®5,  864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution   14,36 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against    attachment   for    not   returning 

^  mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear  and   answer  for  contemot 2291 

penalty   for  wrongful    refitsal    to   discharge   debtor   taken    in 

execution   on  justice's    judgment 3035 

responsibility  for  sufficiencv  of  sureties  on  undertakings  In 

«^levin ^ 170^ 
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Sheriff  —  Contlimed. 

V.  Actions  and  process  against. 

limitation  of  action  for  non-pa3mient  of  money  collected  on     ^^ 

execution j ^g 

against,   for  official  act  or  omission 3i» 

service  of  summons  on   . ._ 426 

preference  of  actions  against ^ 791 

proceedings  on  judgment  against,  on  liability  as  hail 588 

exonerated  from  liability  by  bond  for  jail  liberties.  .150.  158,     171 

arrest  of.  by  coroner 174 

how  connned  when  arrested 175 

place  of  confinement  of.   deemed  a  jail 179 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution    142M427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war-  

rant '. 2298 

action  bv  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VI.  Action  by  individual  on  omciAL  bond. 

application  for  leave  to  sue ISSO 

may  be  made  ex  parte 1882 

when  demand  necessary  before  application  for  leave  to  sue..  1S91 

order  granting  leave   .^ 1881 

order  vacating  leave  to  be  made  on  notice. 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 188? 

indorsement  on  execution  directing  manner  of  collection 188S 

sureties  may  plead  previous  payments,  etc.,  as  defence 1884 

ratable  distribution  among  claimants 1885 

VII.  Fbes.  

generally.   • S30T 

in  New  York  and  Kings  county 3308 

to  be  collected  by  virtue  of  execution 33n6 

of  deputy  sheriffs  for  attending  courts 3312 

in  proceedings  to  enforce  liens  on  vessels 3439 

on  habeas  corpus 2000,  2002 

■herlfl**  Jvry. 

trial  of  claim  of  third  oarty  to  property  seized 108.    109 

to  property  attached 857-659 

to  property  levied  on,  in  execution 14181420 

on   inquisition    before   commissioners    for   appointment   of  com- 
mittee for  incompetent.  .  .  .^ 2328.  2330.  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption.   . 1082 

selection,  etc.,  in  New  York : 1112 

Sltlppflnff* 

See  "Vessels.* 

■lander. 

included  In  term  "personal  Injury" 8343 

limitation  of  action 384 

joinder  of  causes  of  action • 484 

pleading  application  of  defamatory  words 535 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference  of  actions  for 791 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed  to  woman 1906 

<|ainages  recovered  are  separate  ^^roperty  of  married  woman. . . .  1906 
13^8 


Digitized 


by  Google 


INDEX. 

fllaader  ««•  Comtiniied. 

co«tB  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  justice's  court 2863 

of   Albany  mtr   court    3223 

of  Troy  justice's  court 3223 

accounting  by  relatives  acting  as  guardians  in  socage 2610 

Special  Proeeedlnora* 

I.    GbNKEAI.  FROVX8IOM8. 

defined 3334 

"  special  proceeding  "  refers  to  civil  ptroceeding 8343 

term  **  affidavit "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al* 

lowed 1688 

not  discontinued  by  change*  vacancy,  etc.,  in  judgeships....  2b 
begun  before  one  judge  may  be  continued  before  anotner  in 

New   York  and  Kings 28 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 52 

power  of  substituted  officer   to  continue 53 

^wer  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court. .  354 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma..ner  as  summons 433 

no  abatement  if  right  to  relief  survives 755 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 825 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

securitv  for  costs  mav  be  required  in 3279 

to  whom  costs  awarded   8240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.    TSIAI.   JVROSS  IN. 

fine   for   non-attendance    1196 

officer  summoning  to  keep  Jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine 1197 

special  return  of  delinquency  and  fine  to  countv  court 1198 

collection  and  remission  of  fine  by  county     ourt 1199 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantial  rights  appealable 1356,  1357 

from  final  order  brings  up  preceding  orders 1358 

limitation  of  time  to  appeal 1359 

method  of  perfecting   1360 

stay   of  execution   pending 1360 

hearing 13P0 

entry  and  enforcement  of  order  determining 1.360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special   Sesaiona,  Covrta  of. 

not  courts  of  record 8 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 
Special  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms   2*^4 

place  of  holding 23S 

may  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  by  consent , 230 

1860 
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Special  Terai  .1-.  Contlniieo. 

clerki  sheriff,  etc.,  not  required  to  attend  trials  at  chambers...     339 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Speelllc   Perfornianoe. 

jurisdiction   of   county   court ZVi 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of....    1323. 

undertaking  on  suspension  of  sale  of  realty  pending  appeal 1323 

cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

actioh  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted   to  be  sold 23i5 

judgment   in   action    against   infant   or    Incompetent   to   compel 

conveyance 2347 

court   may   com;>cl    specific    performance   of   contract    made   by 

incompetent    person    2344a 

State. 

included  in  term  '*  person  '*  in  condemnation  law ^1*7'' 

jurisdiction  of  court  of  claims -  '** 

notice  of  claim  to  be  filod 2<U,     IT'f 

compromise  of  canal  claims 270 

claims  against,  see  **  Court  of  Claims." 

limitation  of  action  for  real  property 3G2 

by  grantee  of,  for  real  property 3<»3 

for  real  property  on  annulled  letters  patent  or  grant ....     3*VI 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification   of  pleadings  by    *^* 

order  of  arrest  in  actions  for  funds,  etc.,  of S49 

attachment  in  actions  for  funds  of - .     637 

injunctions  against  acts  of  state  officers 1 . .     ^^> 

not  required  to  give  security  for  provisional  remedies,  etc.....   1900 
liability   in    damages   for   arrest,    attachment   or   injunction   im- 
properly obtained IWW 

may  be  made  defendant  in  nartition 15&4 

payment  ot   encumbrances  and  acquisition  of  individual 

mterests    to    protect    state's    interests 15M 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition   to  be  served  on  attorney-general l^tiH 

may  be  made  defendant  in   foreclosure  of  realty 1027 

payment   of  encumbrances  to  protect  state's  interest l(i2i 

may  recover  on  lost  bill  or  note  without  giving  indemnity 191H 

actions  by  people  against  usurpers  of  office  or  franchises..    1948-1956 

to  vacate  letters  patent  granted  by 1967-1900 

ejectment  for  property  escheated,  sre  "  Escheat.'* 
forfeited  for  treason,  see    *  Tseasoh." 

joinder  of  relator  as  plaintiff  in  action  by  people 1980 

relator  to  give  security  for  costs,  etc 1988 

compensation    of    attorney-general    when    relator    joined    with 

people lf»«6 

joinder  of  causes  of  action  against  same  defendant lOSft 

consolidation  of  actions  by,  against  different  defendants 19^ 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  aopcal 1313 

certain  officers  of,  disqualified   as  trial  jurors 1029 

officers  exempt  from  jury  service lOSl.  1127 

proof  of  exemption 1082.  1128 

liability    to,    for    taxes    not    affected    by    insolvent  'debtor    dis- 
charged     21M 

.    debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on  execution    2218 

sale   of   real    property   under    foreclosure   by    advertisement    of 

mortgage  to  people  .  .  .  .  ^ 2S98 

'   Justice's  court  has  no  jurisdiction  by  or  against  people 2Wn 

seardies  to  be  made  without  charge  for  certain  officers 3290 

comptroller  to  audit  fees  and  ch arises  aflFsinst.  •  •  •  •  • 3296 

■    enforcement    of   li*»n    under    contract    for   public   improvement, 

against  funds  of    ' 3400 

party  to  action  to  enforce  mechanics*  liens 3402 

judgment  against,  in  action  to  enfo«-ce  mechanics'  liens 3418 

I.  Action  by.  to  recover  pi'bt-ic  fu.vds. 

to  be  brought  in  name  of  people ^-^  . . . .  .t.  . .   1984 

when  maintainable  .  •  . j:^g4ti£9cib»/.v.-700Qi^ ,  1909 
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I.  Acnoii  BY,  TO  MCovER  PUBLIC  FUNDS  —  ConHuued. 

other  actions  may  be  stayed 1970 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated 1970 

parties  to  other  actions  may  be  brought  in. ....••••..  1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  vested  in  state 1972 

limited  to  ten   years .•..»•••«•.» 1978 

disposition  of  proceeds  of  action 1974 

oetition  by  municipality,  ctc.,^  claiming  proccodtf •.•..  1W6 

attorney-general  to  bring  action 1976  ' 

preference  of  action  on  calendar ...•• • 789 

n.  Costs. 

judgment  for,  may  be  taken  against.. 1985 

execution  for,  not  to  issue  against. ...« 196S 

payment  of  costs  against  state  or  public  officer ^^1 

against,  when  action  brought  on  relation  of  private  person...  8242 

when  action  for  benefit  of  municipality... 8248 

%t^ic  Asylvin. 

officers,  etc.,  exempt  from  jnry  tervlee.... »••• 1080 

State  Consptrollei*. 

searches  to  be  made   without  charge   for , 8290 

to   auuit    fees   and   charges   against   state 8295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence   931o 

State  Eaerlneer. 

searches  to  be  made  without  charge  for. 8290 

Vtatc  Hospltalfi  for  Invane. 

officer  having  jurisdiction  over,  may  apply  fdr  appointment  of 

committee  for  inmate .«; 2.323a 

contents  and  verification  of  petition 2328a 

to  what  court  petition  presented .r. 2323a 

notice  of  application * 2323a 

appointment  of  committee. 2323a 

costs  of  proceeding. 2328b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable. 2386a 

fliate  Prison* 

agent  or  warden,  etc.,  exempt  from  jury  service 1080 

State  Reporter. 

is  reporter  of  court  of  appeals ^.  209 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  reports 211 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor. 214 

papers  not  to  be  delivered,  except,  etc 216 

unreported  opinions  to  be  filed  with  clerk 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  2115 

legacy,  etc.,  of  tmknown  person  to  be  paid  to 2740 

tearches  to  be  made  without  charge  for ...» 3290 
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ntmtm  'Wriim. 

See   **  AisusMBNT  of    Daicagu;  "    "  CnTXOBAU;  "    "  HAiSift 
Corpus;  "  "  Makdaicus;  "  "  Pbokxbxtion;  "  "  Writi.'* 

■tatmte. 

pleading  private  aCatute. • ON 

preference  of  appeal  from  judgment  declaring  statute  nnconsti- 

tutionaL  •  • • TU 

proof  of •  982 

statutes  of  another  state  or  country .••.•••  MS 

■tatnte  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation ••• S7V 

of  barred  debt  or  new  promise  to  be  in  writing SH 

Statute  of  liimitations. 

See  "  Limitation  or  AcTiOMa." 

Stay  of  Prooeedtnsa. 

period  of,  excepted  from  limitatioa  of  actions 406 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction ^^"S 

not  to  exceed  thirty  days  without  security ITO 

.  orders  for  stay  longer  than  twenty  days Jjj 

for  non-payment  ox  motion  costs JTj 

pending  discovery  and  inspection  of  books  and  papers 8» 

final  judgment  not  staved  by  motion  for  new  trial,  etc 1005 

period  of  stay  not  included  in  life  of  lien  of  judgment 12P5 

on  appeal,  see  "Appial." 

appellate  division  may  i^ant,  pending  appeal ISw 

of  execution  of  order,  in  special  proceedings  ncnding  appeal..  13W 

Steam  Bnsiaeers. 

exempt  from  jury  service lOSO,  1061,  1127 

proof  of  exemption «••• wSS 

Btcnoffraphers. 

is  officer  of  court ffi 

oath  of  office « 

qualifications S 

not  to  be  interested  in  preparing  or  printing  casei  etc 0 

duties  of a ••••  A 

when  notes  to  be  filed • 83 

to  furnish  transcript  of  minutes 0 

preservation  of  notes.  .  .  64 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 7M 

judge  may  require  written  minutes  without  cost 0 

must  furnish  written  minutes  to  party  paying  for  same 0 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes...  lOOT 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  lOOT 

payment  of  minutes  ordered  by  district  attorney,  etc 0 

assistant  stenographers  included  within  provisions  of  law......  87 

salaries,   etc.,   provided    for..... • 0 

must  write  out  minutes  when  directed 01 

appointment  of,   for  appellate  division 221 

in  Kings  county • ••.•••  254 

assistant  in  Kings  county   20 

in  counties  of  second  judicial  district  other  than  Kinos..  20 

in  counties  of  ninth  judicial  district 256 

in  judicial  districts  other  than  first,  second  and  ninth..  256 

salaries  in  counties  of  second  judicial  district  other  t^an  Kings.  257 

in  judicial  districts  other  than  first  and  second 25( 

consultation  clerk  for  appellate  division,   fourth  dc;^artment . . .  221 

payment  of   expenses  ot .,,,.,.  'C^i^i^cili^'  •  260 

employment  of  temporary  stenographer... ^.QJti^fl^y.V.V.Vg^^,.  262 


INDEX, 

Stenoarrapbers  — Continned. 

appointment  of,  by  court  of  claims..... 266 

of  city  court  of  New   York.... 332 

appointment  and  compensation  in  county  court .3o8-361 

!(l)pointraent    and    removal    in    surrogate  s   court   in    New    York, 

Kings,  Eric,  Albany,  Westchester  and  Queens 2495 

in   surrogates'   court    in    other   counties 2496 

in  surrogate's  court  to  take  and  transcribe  notes 2497 

authentication  of  minutes  in  surrogate's  court 2498 

fees 3311 

disqualified  to  act  as  referee,  etc 1024 

•tenben  County* 

jail  liberties  for •.,. 145 

Stockholders. 

^      See,  also,  "  Cokporations.'* 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc ? 894 

service  of  summons  on,  by  publication 438,  439 

not  to  act  as  juror  when  corporation  u  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation . .  1790 

separate  action  against,  to  enforce  liability 1791 

proceedings 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.  829 

•trays. 

I.   ACTZOM   FOR  SUPPBRINO   ANIMALS  TO  STRAY. 

to  be  brought  in  justice's  court •  •  3062 

who^  may  maintain 3082 

application  of  recoveries ...•.....•...•  8083 

penalties  recoverable 8083 

n.    SbZZURB  and   SALB   OP    STRAYS. 

seizure  by  officers 3084 

when  private  person  may  seize.... 3085 

petition  for  sale  of  animal  seized 3086 

precept  upon  petition  for  sale 3087 

service  of  precept. 3088 

on  unknown  owners 3088 

proof  of  service  of  precept 3089 

answer 3090 

trial. 3090 

order  for  sale 3091 

warrant  to  sell 8001 

conduct  of  sale 3091 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses 3092 

determination  of  claims  to  surplus 3093 

application  of  surplus  when  no  claim  made  within  a  year....  8094 

order  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3095 

decision  in  favor  of  person  answering 3096 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person 3098 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large ,  8099 

action  by  person  seizing  against  person  wilfully  setting  ani* 

mal  at  large 3100 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 3102 

Rppeal  trom  order  on  demand  for  possession 8102 

0tay  pending  appeal  from  order  on  demand  of  possession. ..^t 8108 
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II.  Sbzzuss  and  salb  of  stkats  —  Continued. 

appeal  from  final  order • •  SI04 

stay  pending  appeal  from  final  order 8105 

undertaking  on  stay  pending  appeal  from  final  order S105 

delivery  of  possession  pending  appeal  from  final  order 3106 

f>roceedings  on  affirmance  of  final  order 3106 

imitation  of  action  for  seizing  animals 3107 

party  to  proceeding  cannot  sue  for  seizure 310K 

action  by  owner  to  recover  animal 3106 

damages  entire  when  several  animals  trespass SIOS 

proceedings   against  different   owners  of  animals   trespassing 

on  petitioner's  land  3109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on  petitioner's  land 311i 

surplus  where  there  are  different  owners Sill 

action  or  seizure  supersedes  proceedings  by  others 3112 

officer  may  prosecute  when  private  person  abandons  seizure. .  snS 

person  havincr  special  property   deemed  owner 3114 

agent  may  act  for  owner 311S 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  ace 

•'  Strays.'' 

qualifications  of  commissioners  in  opening  proceedings IQM 

flmb-Contraetor* 

defined •••••••••••••••••••••••• 3306 

Strnclc  Jmrr* 

See  "  Juav  akd  Juroes.** 

flvbaiiaaion  of  Controversy* 

how  submitted  without  process ,    • 12Tft 

agreed  statement  of  facta , 1279 

affidavit  of  good  faith 1279 

papers  to  be  filed • 1280 

on  filing,  controversy  becomes  an  action 12S0 

arrest,  injunction  or  attaahment  not  granted... 1281 

costs  on.  .  . 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement • 12S1 

•nbpoena. 

I.  Gekerax.  provisions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  338 

method  of  service 952 

service  on   hospital  physician 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobeaience 853 

striking  out  pleading  for  disobedience  to 853 

to  persons  required  to  attend  by  terms  of  judgment 805 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state 915 

to   attend  before    referee 1017 

before  arbitrators 2370 

power  of  surrogate  to  issue 2490 

proof  of  service   of  subpoena  from   surrogate's  court 2531 

commissioners  in  condemnation   may   issue .• 3370 

service  of  subpoena  from   local  courts  of   Hudson,   Utica  and 

Oswego     3201 
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Subpoena  — ^  Contlnned. 

II.  Duces  tecum. 

power  of  surrogate  to  issue. 2490 

to  officers  having  custody  of  records , 866 

records  in  register's  office  in  New  York  and  Kings  counties 

not  to  be  removed  on 866 

to  produce  books  of  account 867 

time  of  service   867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 808 

how  served  on  corporation 868 


subordinate  of  public  officer  may  produce  book  or  paper.... 
subordinate  officer   or   employee  oi   corporation   may   produce 

book  or  paper  869 

procuring  personal  attendance  of  public  officer  on 869 

ox  officer  of  corporation 869 

III.  In  proceedings  other  than  actions. 

who  may  issue. 854 

penalty  for  disobeying  subpoena 855 

warrant  for  witness  failing  to  attend. 855 

commitment  for  refusal  to  be  examined  or  to  answer 856 

damages  and  penalty  for  disobedience  to 855 

warrant  of  commitment 857 

execution   of   warrant    of    commitment 858 

provisions  not   applicable  to   subpoenas   issued  by  justice  of 
peace. 869 

IV.  In  justices*  courts. 

when  justice  may  Issue • • 2969 

service 2970 

service  of,  from  local  courts  of  Hudson,  tJtica  and  Oswego.  8201 

BubstltHtlon. 

of  parties,    see    "Abatement    and    Revival; ••    ••  Appeal; • 
"Parties." 

SolliTan  County. 

appointment  of  stenographer  for  surrogate 2496 

Summary   Proceedinflr*  to  Dispossess. 

special  statutory  provisions  not  aif ccted 2^64 

rights  in  cases  not  provided  for,  saved 2264 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  premises.....  2231 

when  tenant  may  De  removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2232 

recovery  of  possession  of  property  sold  under  foreclosure...  2232 

farmed  on  shares 2232 

removal  of  squatters 2232 

of  persons  forcibly  entering  or  detaining 2233 

II.  Petition;  precept;  service. 

to  what  courts  application  mauc 2234 

who  majr  make  aj)plication 2235 

verification  of  petition 2235 

contents  of  petition    2235 

when  notice  to  quit  required 2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house , 2237 

notice  by  neighbor   to   owner  of  bawdy-house   to   begin   pro- 
ceedings against  tenant 2237 

precept 2238 

when  precept  returnable    / 2238 

issuance  of  precept  from  New  York  municipal  court 2239 

mode  of  service  of  precept 2240 
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Summmry  Proceedinar  to  Dispossess  —  ContlAVod* 

II.  Petition;  precept;  service  —  Continued. 

person  receiving  copy  of  precept  must  deliver  same  to 

to  whom  directed ..I.....  SMI 

penalty  for  failing  to  deliver  copy  of  precept  to  person   to 

whom  directed 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

in.  Answer;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceeaings   «. 2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for  jury  trial 2247 

summoning  and   impaneling  jury 2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 22tt 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of   bawdy-house 2249 

costs  and  fees 2250 

costs  not  exceeding  $r>0  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs 2250 

XVr  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant 22S0 

occupant  of  bawdy-house.   22S0 

execution  of  warrant 2250 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant 2253 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 2254 

against  person  continuing  in  possession  after  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  2255 
redemption  by  lessee  when  unexpired  term  exceeds  five  yean.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five  ^^ 
years 22!^ 

is  subject  to  lease  by  petitioner 225ft 

petition  and  order  to  show  cause  on  redemption 22Sk 

nearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 22i9 

V.  Appeals. 

from  final  order ^00 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 22g 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 

Snmnions. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court 418 

form - 418 

requisites 417 

to  additional  parties  in  court  of  claims 281 
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(itBftBions  —  Continued. 

I.  Issuancb;  FOKic;  bsquisitu — Gmtlntied. 

designation  of  defendant  by  fictitious  name • 481 

of  unknown  persons  as  defendants 461 

of  public  officers  in 1029 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture. 1807,  1964 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of.  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded  • 1895 

power  of  referee  to  allow  amendment • 1018 

to   be   filed 824 

to  be  filed  with  clerk  in  supreme  court.  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roll. 1287 

action  commenced  by  service  of 416 

under  statute  of  limitations 398 

delivery    to   sheriff    effects    commencement    of    action    under 

statute  of  limitations    » 399 

service  on  attorney-general  for  state  in  action  for  partition..  1694 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may   be  served   with 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim i 423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication   3851 

n.  Supplemental  summons. 

to  be  served  on  defendants  brought  !n 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 

form  of. 453 

service. •••..  463 

III.  Who  may  seivk. 

by  whom  served • 425 

duty  of  sheriff  to  serve ••  425 

sheriff's  fees  for  serving .^ 3307 

in  action  for  penalty  by  common  informer  to  be  served  by 

officer 1896 

IV.  Time  or  ssavxcs. 

time  for  service  when  notice  of  lis  pendens  filed  before 1670 

limiting  time  for  service 425 

time  of  service,  when  attachment  granted  •..  638 

V.  Personal  service. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  p«r8on 426 

on  sheriff,  in  action  for  escape ,  426 

on  infant 426 

service  on  lunatics  and  idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on  domestic  corporation 431 

on  foreign  corporation 432 

of  supplemental  summons 4fi3 

from  Yonkers  city  court  may  be  served  within  Westchester 

county. » 3206 
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VZ.  Designation  of  persons  to  bxcxivx  wcm  pabtibh 

designation  by  order  of  person  to  recetre  sununons  for  Infant 

over  fourteen 427 

for  incompetent  not  judicially  declared 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 430 

filing  and  recording  of  designation 4:i0 

revocation 490 

service  on  agent 430 

by    foreign    corporation;     designation    of    agent    to    receive 

service 432 

ehange  of  place  of  service  by  agent 432 

revocation  of  designation    432 

proof  of  designation ^31s 

service  on  agent    432 

VII.  Substitutes  por  personal  service. 

ordei*  for  substituted  service  on  person  not  found  within  the 

state. 435 

by  leaving  copy  at  residency 436 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  61ed 437 

«£fect  of  substituted  service 43T 

VIII.  Service  without  state. 

on    defendant   without   the   state,    when   ordered 438 

notice  to  be  served  with  summons 443 

papers  to  be   filed 443 

by    whom   to   be    made 413 

,IX.  Service  by  plbucation. 

on    non-resident     438,  439 

departure   from  state   to  defraud  creditors 43S 

to    avoid    service 43jj 

concealment    to    avoid    service 4;^ 

absence    from    state "  ]  431^ 

in  action   to   annul   marriage '  43s.  439 

"for     divorce     "". 43S  439 

for    separation    438,  4;^ 

against    stockholders    43S 

infants   and   incompetents    4^3,  4S& 

after   attempt   to   commence   action   to   avoid   limitation 438 

on    foreign    corporation,    unincorporated    association    or    do- 
mestic   corporation    488,  439 

on  uilknown  owners  In  action  of  partition 1541 

papers  on  which  order  of  publication  made .[  439 

by  whom  order  made 44O 

contents  of  order 440 

method  of  publication  and  service \',[\  440 

when  publication  must  be  commenced 44I 

when  service  debmed  complete 44I 

papers  to   be.  filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service. 444 

when  publishers  within  county  refuse  to  publish 8293 

affidavit  of  refusal  to  publish „ 22^1 

defendant   must   be  allowed    to.  defend *-*.^    445 

in  partition  not  allowed  to  defend  under  tection  445. . ',  1557 

X.  Proof  op  service. 

affidavit,  etc ••••••••• 434 

admission  of  service,  requisites •••••••••••I..m  48ft 
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X.  Fftoor  or  skrvick — Continued. 

of  service  b]r  publication • ••• 444 

of  service  without  state • 444 

in  matrimonial  action. • »•••••••  1774 

XI.  City  court  or  New  York. 

contents  and  requisites 3165 

short  summons. 3165 

long  summons  against  non-resident 3165 

order  for  service  without  city 8170 

order  for  publication. 8170 

service  of  summons  and  order  of  arrest  in  marine  cause....  8179 

XII.  In  justices'  courts. 

commencement  of  action  by 2876 

contents.  .  •• 2877 

when  returnable 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  serrice ?^ 

•ervice  upon  corooration 2879 

on  railroad  corporation  -. 2880,  28cw 

on  express,  insurance  and  telegraph  companies . .  2881,  2S8;! 

on  mana^g  agent  of  non-renaent 2^    ' 

second   and   third   summons 285^ 

relation  back  of  second  and  third  .summons 2<^M 

where  name  of  defendant  is  uftlciiown V^K^ 

return ^^^^^ 

service  on   defendant  with  warrant  of_  attachrnent. 99"*  f\ 

of   summon.%   affidavit  and   rc<iuisition   in   renlcvin ....   2922 
in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record , 3404.  8405 

Xni.  Op  xocat.  ooosn. 

of  Yonkers  city  court  3205 

'  of  N.  Y.  municipal  court 3208 

of  Albany  city  court • 3206 

of  Troy  justice's  court 3208 

courts  not  to  sit  on,  except,  etc v*« 6 

arrest,   commitment  or  discharge  on .^ ».•••..  6 

service  of  summons,  complaint  and  injunction  order  on. 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on 2015 

not  to  be  made  returnable  on •••..»  2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on.........  2393 

Buperlntendent  of  Banlciu 

to  approve  change  of  name  of  bank. •••• 2411 

order  changing  name  of  bank  to  be  filed  with. •  2414 

dupevlntendent  of  Innnranoe. 

to  approve  change  of  name  of  insurance  company • 2411 

order  changing  name  to  be  filed  with • 2414 

flupevintendent  of  Poor. 

See  "  Overseer  of  Poor;  "  "  Poor.** 

■nperfntenideiif  of  Public  TTorks, 

to  assist  attorney-general  in  canal  claims ••.•*••*•«••••••    970 

comoromise  of  canal  claims •• 870 

Superior  Court  of  BulIaL?. 

Custody  of  seals,  records,  etc • 98 
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Superior  Court  of  the  City  of  V^yn^  Torlb 

custody  of  seala,  records,  etc •••••••••     M 

Supervisors,  Board  of. 

to  pay  for  printing  calendars • ••••• 30 

to  appoint  physician  for  county  jail 126 

to  provide  for  stenographers,  salaries,  etc S8 

rooms,  furniture,  etc.,  for  courts 31 

for  stenoc^raphers  for  county  court 358 

resolution   establishing  jail    liberties 147 

proof  of  acts,  resolutions,  etc Ml 

payment   of  stenographer  for   duplication   of   notes  of  trial   oo 

judge*s    order    1097 

ma^  sue  on  cause  of  action  arising  before  term 19!2S,  1S2S 

action  against,  on  cause  arising  before  term 1927,  VBSSi 

appointment  and  compensation  of  temporary  surrogate. ..  .2484,  24^ 

costs  in  action  against 3244 

may  make  allowance  to  grand  or  trial  jurors 3314 

mileage  of  jurors.  3314 

fees  of  printers. •••• ••• 88l1 

Supplemental  Pleadinariu 

Sec  "  Plbaoings." 
Supplemental  Snn&moniu 

See  "  Summons/* 
Supplementary  Proceedinarfl* 

I.  GsMBaAL  PROVISION  a. 

"judgment  creditor"  defined  8843 

includes  person  recovering  costs  in  special  proceeding. .  2432 

remedies  classified 2432 

pursuing  remedies  simultaneously 2482 

remedies  are  special  proceedings •• 2438 

review  of  orders 2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination 2442 

report  of  referee  2M,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination   2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

'    duties  of  sheriff  as  to  money  or  property  received  bv  him...  2448 

application  of  mone^  or  property  received  by  sheriff. 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

injunction  against  transfer  of  property 2451 

service  of  orders 24S2 

of  warrant  of  arrest 2453 

discontinuance  or  dismissal   2454 

dismissal  for  neglect  to  proceed 2454 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor   2455 

judgment  debtor  or  person  examined 2466 

judgment  must  be  for  not  less  than  $25 2468 

to  be  founded  on  service  personally  or  by  lesviag  at 

residence   and  mailing   2458 

on  decree  of  surrogate's  court 2564 

to  what  county  execution  must  have  issued 2468 

in  what  county  examination  to  be  had 2461 

answer  not  excused  as  tending  to  convict  of  fraud 2460 

onqr  be  continued  before  another  judge ••••  9168 
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I.  GiNE&AL  PROVISIONS  —  Continued. 

disobedience  to  order  punishable  as  contempt 246T 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached •  2401 

not  applicable  when  corporation  is  judgment  debtor 246B 

exempt  property  cannot  be  reached 2468 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 246S 

XI.  Examination  of  debtor  after  return  of  execution. 

when  order  for.  examination  may  issue 2485 

when  warrant  .to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest ., 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  frora 

arrest.  .  . 2440 

commitment  ot  debtor  an  default  of  undertaking 2440 

III.  Examination  of  judgment  debtor  after  issuing  and  before 

return  of  execution. 

when  order  for  examination  may  be  granted. 2436 

when  warrant  to  arrest  may  issue  instead  of  order • 2487 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2489 

order   requiring  undertaking   by   debtor   for   discharge   from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking • 2440 

rV.  Examination  of  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor  2432 

when  order  may  issue 2441 

notice  to  judgment  debtor  • 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2464 

appointment 2464 

notice  of  application  for  appointment 2464 

when  appointed  without  notice 2464 

notice  of  application  to  other  creditors -. .  2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property. 2460 

non-resident  not  to  be  appointed 2469 

removal  on  ceasing  to  reside  in  state. 2460 

record  of  orders  apnointing  or  extending • 2470 

sub? ect  to  control  of  court 2471 

Jurisdiction  of  justice's  court  over  actions  by 2866 

•nprcme  Covrt. 

Is  a  court  of  record 9 

seal  of  county  clerk  is  seal  of  court • . . . .  27 

general  jurisdiction • 317 

may  change  place  of  trial  of  actions  in  other  courts 218 

Itidicial  departments ,••••• M9 

designation  of  justices  of  annellate  division « ttO 
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Supreme  Court  —  Continued. 

appellate  division   220 

Sec  "Appf.llate  Division." 

powers  of  iustices  assigned  to  appellate  division 220 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 232 

assif^nmcnt  of  justice  to  hold  trial  and  special  terms 233 

publication  of  appointment  of  terms 233 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 2^ 

designation  of  justice  to  prex'cnt  failure  of  term 2r?7 

place   of   holding   terms 238 

adjournment  of  special  terms  to  chambers 238 

trials  at  chambers 239 

county  iudge  has  powers  of  justice  at  chambers 241 

stenographers,  appointmeilt  and  duties  of 251-263 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 605 

removal   of   action   from    N.    Y.   city  court 31ft.  Sifta,  31  Jib 

of  action  to,  for  disability  of  eounty  judge 342 

from   countv   court  to  change  place  of  trial 343 

actions,    etc,    in   local    courts   of    Hudson,    Utica   and   Oswego 

transferred  to 3197 

Supreme  Conrt  Reporter. 

appointment,   duties,  compensation,  etc 220,  244-Z>0 

copyriicht 249 

price  of  reports 247 

Sureties. 

See  "  Bonos;"  '*  TTho»jitakthgs." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Conapanleii. 

as  surety  on  receiver's  bond 71S 

equivalent  to  two  sureties  on  bond  or  undertaking Wl 

justification   by    811 

execution  of  bond  or  undertaking  by Rll 

principal  may  take  credit  for  cost  of  bond 3320 

Snrroflratea'  Conrta. 

Absentees. 

real  property,  distribution  for  payment  of  distributive  shares..  270S 

Accounting.     See  "Judicial  Settlement." 

"  AcKNowLEncEn.  or   Proved,  ano  Duly  Ceptifieo."  ^^ 

expression  defined   2788 

Acting   Surrocatf. 

Sec   '*  Surrogate." 

official  designation 2472 

proceedings,  where  and  how  recorded 2509 

Administration.     Sec  **  Letters  of  Aom iMimtATioK." 

Administrators. 

See    '*  Bonds;"    "  Judicial    Settlbm»ht;  "    "  Letters    of 
Administration:"    "  Wtt-ls." 

bonds 2591.  2502 

claims  bv,  against  estate,  determination  of 2fl79 

suspension  of  statute  of  limitations 2679 

effect  of  allowance 2680 

commissions 2758 
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Admi  N  iSTBATois  —  Continued. 

contract  of  sale,  execution  of •••.« 2687 

counsel    fees,    allowance 2662 

county    treasurer,    acting   as ^ 2593 

creditors,   notice  to 2677 

de  bonis  non,  appointment,  bond 2606 

estate,  custody  where  co-administrators  disagree 2696 

expenses    incurred    by,    payment    2602 

funds,  to  keep  separate 2664a 

letters  of  administration,  issue  upon  foreign  grant  of  adminis- 
tration      2630 

notices  required,  how  given 2602 

official   oath    2568 

permission  to  resign,   application   and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property  withheld,  proceedings  to  discover 2675 

public  administrator  of  Kings  county,  appointment,  powers,  etc.  2594 

real  property,  when  authorized  to  receive  rents 2701 

removal     2560-2571,  ^74 

revocation  of  letters,  deposit  of  securities 2700 

successor,   appointment    2563 

surviving,  to  act 2563 

temporary,    appointment,    powers,   etc 2506*  2597 

of  absentee,  may  provide  tor  family 2601 

powers  a»  to  paying   debts 2509 

powers  as  to  real  property 2600 

powers  as  to  requiring  creditors  to  present  claims 2508 

testamentary   trustee,   effect  of  acts  when   same  person 2640 

with  will  annexed,  real  property,  powers  as  to 2605 

rights,    powers    and    duties 2605 

qualification    2606 

Administratoss   D«   Bonis   Now.      See   "  Administrators." 

Administrator  With  Will  Annexed.     See  "Administrators." 

Advancement. 

adjustment   upon   judicial    settlement 2738 

Albany  County. 

stenographer,   appointment   and   compensation... 2406 

Allegations. 

due   proof   when   uncontroverted ^  .  • . . .  2546 

Ancillary   Guardians.     See  "  Guardians." 

Ancillary  Letters    See  **  Executors;  "  "  Guardians;  '*  "  Letters 
Testamentary." 

Annuity. 

apportionment    2674 

Appeal. 

appellate    court,    powers. , 2763 

appellate  division,  may  be  taken  to 2754 

case  to  be  made 2757 

chapter  12,   application 2758 

costs   upon,    award;    how    payable 2751 

court   to   which   taken 2754 

facts,  may  be  *on  or  law 2757 

how    taken    2756 

law,  may  be  on  or  facts 2757 

parties    2755 

proceedings  upon  determination .* 2764 

reversal    * 2757 
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AVFBAL  —  Continued. 

review,   what  brought  up  for 2757 

security  to  perfect 2790 

security  to  stay  commitment 27A 

amount     2762 

requisites 2762 

security  where  decree  is  for  delivery  of  property 2760 

amount    2768 

requisites 2762 

security  where  decree  is  for  money 2760 

amount    2762 

requisites 2762 

stay^  of  execution  of  decree  or  order 2557 

testimony,  further  may  be  taken 2768 

time    2756 

when  allowed 27&I 

Appbaxancxs. 

how  made  and  effect 2533 

Appsllati  Dxvxsioir. 

appeals  to 2754 

proceedings  upon  determination 2764 

Applicaton    of    Chapter 2760 

Appkaisal.     See  "Appbaisbu.*'    . 

Appsaiseu. 

appointment    26iK 

appraisal  in  different  places 2066 

fees 2752 

inventory,   contents 2867 

how  made 2065 

return   of 2688 

return   of.   how  compelled 2660 

newly  discovered  property,  appraisal  of 2866 

qualification  of    2065 

Assets. 

See   "Judicial   Settlement." 

custody  where  co-representatives  disagree .- 2898 

debts  due  from  executor  included 2673 

decree  or  order,  when  evidence  of 2540 

defined  2768 

delivery  upon  order  of  court a. 2734 

payment  to  successor   of  representative  upon   order  of  court..  2734 

possession,  trial  to  determine 2676 

decree    2676 

property  withheld,  proceedings  to  discover 2675 

real    property   disposition,    restitution   from,    when    subsequently 

discovered 2718 

sale,  direction  as  to 2685 

what  deemed    2672 

Attobket  General. 

compulsory  judicial  settlement;  may  petition  for 2T27 

voluntary  judicial  settlement,  when  to  be  cited 2730 

BOKDS. 

action  when  no  successor  appointed 25£» 

administrator  de  bonis  non % 2606 

administrators,   regulations    2S91.  2902 

application  of  provisions  to  executors,  etc.,  heretofore  appointed.  2SS7 

application  of  sureties  for  release * 2Si79 

approval 2573 

deposit  of  securities  to  reduce  penalty 2S76 
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BoMDt  —  Continued. 

discharge*  when  given  for  performance  of  an  act..«. 25S6 

when   given   on   appeal 2586 

executor  acting  aa  testamentary  trustee,  required  from 2638 

filing 2488 

general    guardian,    of    person 2652 

of  property 2650 

new,  substitution  of  after  judicial  settlement 2581 

when  principal  required  to  give 2578 

.when    required    2577 

prosecution    of    2583 

by   successor 2584 

record  books   2486 

recording 2575 

release  of  old  sureties 2580 

sureties  liable  for  moneys  received  in  another  capacity 2582 

testamentary   trustee,    recj^uired   from 2639 

to  give   on  qualifying 2637 

Books. 

indexing    2487 

marginal  notations   2487 

preservation    2488 

to  be  kept  by  surrogate,  enumerated 2486 

CHAPTsa   1 8. 

application 2769 

effect  on  laws  applicable  to  certain  counties 2771 

provisions  applicable  to  surrogates'  courts 2770 

Citation. 

See  "Wills." 

contents     2523,  2524 

general  guardian,  upon  appointment 2647 

probate  of  wills  of  citizens  of  the  United  States  domiciled  in 

Great  Britain  and  Ireland 2608 

publication     2532 

service    2525 

by   publication    2526-2530 

incompetents,    upon    2530 

infants,  upon 2530 

personally    without   state 2526-2530 

proof    2531 

"  upon  the   return  of  "   defined 2768 

City   Chambbslain. 

deposit  of  money  and  securities  with 2699 

Claims. 

See   "Debts." 
judgment,  prima  facie  evidence  and  proof  of  claim  against  real 

property    2706 

trial    and    determination 2706 

statute    of    limitations 2706 

undetermined,  provision  for  payment 2713 

CLbbk. 

acts,   liability  of  surrogate  for 2475 

additional,    appointment    2491 

appointment    2491 

court  and  trust  fund  register,  to  keep 2503 

deputy  clerk,   security 2475 

expenses  when  going  to  place  other  than  surrogate**  court 2501 

Kings  county,   appoi.itment   and   compensation    of   additional . . .  2492 

chief   clerk,   appointment   and   compensation 2492 

powers  of  surrogate,  what  to  exercise 2502 

security    y^ 2475 
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Code  of  Civil  Pkoceduxe.        * 

provisioos  applicable  to  surrogates*  courts 2770 

COMMISSIONSb 

See     "  Administrators;  "     "  Executors;  "     *'  Guardiaxs;" 
*'  Testamentary  Trustees." 

Commitment. 

security  upon  appeal  to  stay  proceedings 2761 

amount     > 2762 

requisites   2762 

coksolxdation  of  proceedings 25% 

Counties. 

laws  applicable  to  certain,  effect  of  chapter  18  upon. 2771 

County  Judge. 

proceedings    where    also    surrogate 2506 

when   an  of  where   court   held   by 2505 

when  to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 247» 

superseded   2I81-24S3 

COVNTT  TlUtASUREE. 

administrator,    acting    as ^S 

deposit  of  moneys  and  securities  with 289i& 

Costs  and  Fees. 

amount,   limitations    2746 

surrogate    to    fix 2746 

appeal,   award   upon ;    how    payable 2751 

appraisers,    fees    « 2752 

award   2743 

collection 2745 

discretion  of  surrogate 2745 

how  made  payable 2744 

inclusive  of  what 2743 

judicial  settlement,  additional   allowance 2747 

jurors,    fees    2752 

real    property,    allowance    upon    sales 2749 

referees,  fees   2752 

security   for    2750 

special    guardians,    compensation 2748 

taxation     2743 

witnesses,    fees    2752 

CoUKT  AND  Trust  Fukd  Registek. 

clerk    to    keep 2i03 

to  be  kept  by  surrogate 2486 

CouKT  Officers. 

appointment  and  compensation;   powers 2463 

fees,  where  trial  by  jury 2540 

Creditors. 

affidavit   of   claimant 2677 

claims   rejected,   trial    on   judicial    settlement 2681 

defined     2768 

failure   to   present   claim,    effect 267S 

limitations  of  actions 2681 

notice  to 2677 

power    of    temporary    administrator    to    require    presentation    of 
claim 
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Cbsoitobs  —  Contintted. 

purchasing  real  proi>erty,  allowance  on  bid 3712 

representative  as  claimant  against  estate 2670 

representative  as  claimant,  effect  of  allowance  of  claim 2680 

Crops. 

growing,   deemed  assets 2672 

Dbbts. 

deemed  assets    2672 

defined 2768 

disputed  or  unsettled,  compromise,  compounding  or  sale 2683 

not  due,  provision  for  payment 2713 

order  of  payment 2682 

payment,    proceedings  to   compel 2687 

sale  of  personal  property ^  2684 

real   property  subject  to  disposition   for 2703 

rejected,  trial   on  judicial   settlement 2681 

Dbceex. 

assets,  when  evidence  of 2549 

defined 2548 

enforcement   by   execution 2553 

enforcement,  punishment  for  contempt 22^54 

execution,  stay  by  appeal 2557 

for  money,   assignment 2551 

discharge    2551 

docketing 2551 

effect    2551 

force   and  eflfect 2550 

general   guardian,    upon   appointment 2649 

partial  satisfaction    2552 

probate,  admitting  will  to,  must  state  whether  contested  or  not..  2614 

revoking   letters,   effect   and  contents 2555,2556 

DSFINITtOirS. 

expressions  used  in  this  chapter 2768 

DXFUTT    CtttK. 

See    "CusJLX." 
security    2475 

DiSTRIBUTtOK. 

See  "Judicial  Setilkmemt." 

DiSTRiBxrriVB  Sharbs. 

advance  payment,   decree  for 2691 

payment    into   court 2741 

payment,  proceedings  to  compel 2687 

real  property,  disposition  for  payment 2703 

District  Attoritbt. 

when   to   act   as   surrogate \ 2478 

proof  of  authority,  how  made 2470 

superseded     2481-2483 

DiVIDBNDS. 

apportionment 2674 

Erib   Countt. 

officers  and   attendants,  appointment   and  compensation 2403 

public  administrator,   appointment,   powers,   etc 2505 

stenographer,    appointment    and   compensation 2405 

Estates. 

funds  to   be   kept  separate 2664a 

EVfDBNrB. 

Sec  "Testimony." 


Exceptions. 
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Snrrosates'  Courts  —  Coattnued. 

Execution. 

stay   by   appeal 2557 

EXECUTOKS. 

See      "  BoKDs; "     "Tudicial     Sbttlembwt;  "     "LBmss 
Tbstambntaby;  "  *'^  Wills." 

ancillary  letters,   assets,   persons  acting^  must  transmit 26M 

payment  without  transmission 26S5 

citation    2632 

hearing    2633 

petition    2632 

powers   and  duties  of  persons  acting  under 2636 

security     2633 

to  whom  granted 2S31 

upon    foreign   probate 2629 

bonds,    when    required 2SGI 

claims  by,  against  estate,   determination  of 2679 

suspension  of  statute  of  limitations 26T9 

effect   of  allowance 2680 

commissions 27S8 

contract  of  sale,  execution  of 2897 

counsel    fees,   allowance 2692 

creditors,    notice   to 2677 

estate,   custody  where   co-executors   disagree 2696 

exclusion  on  failure  to  qualify  or  renounce 262i 

expenses  tncured  by  payment • ^S!^ 

funds,    to    keep    separate ^£i? 

indebtedness  to  testator,  deemed  assets 2673 

official  oath 256» 

permission  to  resign,  application  and  proceedings ..2972.  2573 

persons   incompetent   to   receive   letters 2564 

powers  as  to  estate  before   probate  .^ 2693 

property  withheld,  proceedings   to  discover 2675 

qualification  after  probate 2625 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  by 

those    qualifying    2681 

real  property,  when  authorized  to  receive  rents 2701 

removal    2569-2571,  2574 

renunciation  after  nomination 2628 

retraction  thereof 2628 

revocation  of  letters,  deposit  of  securities 270O 

successor,  appointment    2563 

supplementary  letters  to  issue  on  removal  of  disability 2626 

surviving,    to   act 2563 

testamentary  trustee,  effect  of  acts  when  same  person 2640 

trustees,   acting  as,  security  required  from 2639 

Executor  With   Will    Annexed. 

See  "  Executors."  ^^ 

qualification    • 2605 

Exemptions. 

for  benefit  of   family 2670 

set-off,   proceedings   to   compel 2671 

Expenses.  

administration,  when  real  property  subject  to  disposition  for..  2708 

allowance    to    representative 2682 

trial   and   determination 2706 

statute   of   limitations 2706 

Funds. 

to  be  kept  separate  by  fiduciary 2664a 

Funeral  Expenses 

payment,   before   probate 2693 

proceedings  to   compel    2S5 

real  property   subject   to   disposition   for 2703 

General  Guardians.  ^,g,^.^^^  ^^  GoOqIc 

See  "  Guardians."  ^ 
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Snrroaratea*  Oonrts  —  Contliiiie4. 

General  Jurisdiction 2510 

General  Rules  of  Practice. 

applicable  to  surrogates'  courts 2770 

Great    Britain. 

probate  of  wills  of  citisens  of  the  United  States,  domiciled  in.  2008 

Guardians. 

Sec   "Bonds;"    "Judicial    Settlement;"    "Letters   or 

GUARPIANSHIP." 

accounts,  annual  examination 2662 

proceedings  when  detective 2663 

ancillary,  not  included . . . ; 2642 

by   deed,   defined 2642 

qualifications  of 2658 

successor,  appointment 2659 

by  will,  defined 2642 

letters,  issue  of 2658 

qualifications  of 265S 

successor,  appointment   2650 

commissions 2753 

counsel    fees,   allowance 2692 

defined 2768 

expenses  incurred  by,  payment 2602 

foreign,  ancillary  letters,  application  for 2654 

proceedings  thereupon    2655 

effect  of 2656 

fnnds,  to  keep  separate 2664a 

general,  appointment  by  •upremc  court 2653 

decree 2649 

defined 2642 

hearing 2648 

jurisdiction  of  court 2644 

petition  of  infant,  by  whom  made 2645 

contents ; .  2646 

power  of  court 2643 

who  cited     264T 

general  of  person  named  in  deed  not  to  act  until  deed  recorded.  2657 

general  of  person  named  in  will  not  to  act  until  probate 2657 

general,  of  person,  qualification  of 2652 

general,  of  property,  bond 2650 

general,  of  property  named  in  deed  not  to  act  until  deed  re- 
corded   2657 

general,  of  property  named  in  will  not  to  act  until  probate 2Co7 

general,  of  propertjr,  qualification  of 2650 

general  term  ot  othce 2649 

infant,  order  for  maintenance 2664 

inventory  and  account,  to  file  annually 2660 

affidavit  to  be  annexed 2661 

letters,  limited  and  restricted 2651 

ofiicial  oath 2568 

I>ennission  to  resign,  application  and  proceedings.. 2572,  2573 

persons  incompetent  to  receive  letters 2564 

real    property   disposition,    presumption   of   appointment   where 

records  removed  or  destroyed 2716 

removal 2569^2571,  2574 

when  accounts  defective 2663 

revocation  of  letters,  deposit  of  securities 2700 

special,  compensation 2748 

term,  application  of 2642 

Guardians  by  Dei5t». 

See  "  Guardians." 

Guardians  by  Wilt- 

See  *'  Guahdians." 

Guardianship.  ^  i 

See  "l^TTBSa  or  GuaRDIANSHX*.**  Digitized  by  V^OOglC 
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Heirs. 

Sec  "  Heirship." 

Heirship. 

establishment,  application  for 2765 

decree 2765 

•effect 2767 

recordinR 2767 

facts  to  be  ascertained 279< 

Holding  Court. 

time   and   places 2504 

Husband. 

exemption  for  benefit  of 2670 

proceedings  to  compel 2671 

Incompetents. 

citation,  service  upon gyn 

real  property,  distribution  for  payment  of  distributive  shares..  27D3 

Infants. 

Sec  "  Guardians;"  "  Judicial  Settlement." 

citation,   service  upon 2590 

exemptions  for  benefit  of 2670 

proceedings  to  compel 2671 

maintenance,  order  for 2664 

real   property,  distribution   for  payment  of  distributive  shares  .  2708 

shares,  payment  upon  judicial  settlement 2739 

Inheritance. 

defined 2768 

Intermediate  Accounts. 

See  "  Judicial  Settlement." 
defined 2768 

Interpreters. 

Kings  county,    appointment  and  compensation 2494 

Intestate. 

defined 2768 

Inventory. 

S-e  "Appraisers;  "  '*  Guardians." 

Involuntary  Account. 

See  "Judicial  Settlement." 

Ireland. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2606 

Judicial  Settlement. 

accounting  by  representative  of  deceased  representative 2725 

advancement,  adjustment  of 2738 

affidavit  to  account   2732 

compulsory,    citation    2728 

order 27W 

proceedings  thereon   • 27M 

who  may  petition 2727 

1300 
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Judicial  Settlement  —  Continued. 

costs,  additional  allowance .' 2747 

defined 2768 

distribution,   decree   for 2735 

distributive  shares,  when  to  be  paid  into  court 2741 

effect  of 2742 

infants,  payment  of  shares 27S9 

intermediate  account   2721 

proceedings  where  involuntary 2722 

voluntary 2723 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,   when  to  be   paid   into  court 2741 

negligence  action,  where  recovery  has  been  had 2720 

payment,   decree  for   2735 

profit  and  loss,  accounting  for 2733 

recording  instruments 2719 

retention  of  money  or  property 2737 

specific  property,  delivery  of 2736 

summary  of  account,  decree  to  contain . . » 2742 

unknown  persons,  legacies  to,  disposition 2740 

voluntary,    citation    2730 

proceedings  on  return   2781 

when  representative  may  petition  for 2729 

when  court  may  require 2726 

Jurisdiction. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of '. 2514 

exclusive 2515 

locality  of  debts,  how  affected  by 2.517 

objection  to  defect  in  record 2512 

presumption  of   2513 

subject-matter 2512 

Jurors. 

fees 2752 

Jury. 

decision  by  surrogate  after  trial  without  jury,  effect  of 2541 

drawing 2540 

fcc« 2540 

right  to  trial  by 2537 

trial  by   2538 

powers  of  surrogate   2539 

Kings  Coumtt. 

chief  clerk,  aopointment  and  compensation 2492 

clerks  and  officers,  appointment  and  compensation 2492,  2493 

interpreters,  appointment  and  com|>cnsation 2494 

officers  and  attendants,  appointment  and  compensation ....  2492,  2493 

public  administrator,  appointment,  powers,  etc 2594 

stenographer,    appointment    and   comnensation 2495 

transfer  of  cause  to  supreme  court  in  case  of  disability  of  sur- 
rogate    2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

Legacies. 

advance  payment,  decree  for 2691 

payment  into  court 2741 

manner  of    2688 

petition  to  compel  by  testamentary  trustee 2689 

proceedings  upon  return  of  citation 2690 

proceedings  to  compel   2687 

sale  of  personal  oropcrty 2687 

real  property,  v/hen  subject  to  disposition  for 2703 
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LsTTERS  OP  Administration. 

See  •'  Administrators." 
application .•«.■ 2581 

citation,    proceedings     2590 

books   : 2m 

creditors,  rights  to  letters 2588,  258& 

defined     2768 

evidence    of    authority SOl) 

issue   upon    foreign   grants   of   administration 28.^) 

limited    and    restricted 2559 

limited,    issue    2592 

notices  required,  how  given 2ft)2 

objections    to    grant    of 2566 

priority    2561 

refusal  by  surrogate 2566 

requisites     2558 

revocation     2509-2571,  2574 

on   proof   of  will .' 2R24 

time,   how   reckoned  on   successive   letters 2562 

with  will  annexed,  qualification  of  executor  or  administrator..  2005 

renunciation  or  exclusion  of  persons  having  prior  right     2fiM 

when   and   to   whom   granted 20n8 

who    entitled    to;    order " 2588 

Letters  of  Administration  With  Will  Annexed. 
Sec  "  Letters  of  Administration.'* 

Letter*  op  Guardianship. 
See  "  Guardians." 

books     248S 

evidence  of  authority .» 2560 

limited    and    restricted 2559,  2f&l 

objections  to   grant   of 3568 

priority    2561 

refusal  by  surrogate 2565 

requisites     I^'iS 

revocation     25G9-2571.  2574 

time,   how   reckoned  on   successive  letters 2562 

Letters   Testamentary. 

See   '•  Executors."     « 

ancillary  letters,  assets,  persons  acting  must  transmit 2634 

payment   without   transmission 2B3.> 

hearing    26C 

petition    2633 

powers   and   duties  of  persons  acting  under 26K 

security 2633 

to  whom  granted 2631 

upon    foreign   probate 262b 

books   2486 

evidence  of  authority 2560 

limited    and    restricted 2559 

objections  to  grant  of 2506 

priority    2561 

refusal   by  surrogate 2565 

requisites    25oS 

revocation    2569-2571.  2574 

time,   how   reckoned   on    successive   letters 2562 

when  to  issue 2625 

wills  of  citizens  .of  the  United  States  domiciled  in  Great  Britain 
and  Ireland,  issue 2606 
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Life  Tsnakts. 

sale  of  real  property,  rights >717 

MoNKY  Paid  into  Court. 

ditposition   of    2699 

Negligence  Actions. 

judicial   settlement   where   recovery  had 2720 

New  York  County. 

stenographer,    appointment    and    compensation 2495 

terms,  appointment    2506 

Next  op  Kin. 

defined    2768 

Officers.  * 

See  "  Court  OrricERs." 
previous    acts    confirmed 2769 

Orders. 

assets,   when   evidence   of 2549 

defined     2548 

execution,   stay  by  appeal 2557 

how   enforced 2548 

Papers.       « 

preservation 2488 

Personal  Property. 

defined    2768 

Persons. 

jurisdiction  of,  when  and  how  obtained 2611 

unknown,  how  set  forth  in  petition 2524 

Persons  Interested. 

defined    2768 

Petitiok. 

See  "Wills." 

contents    2.'521 

proceedings  commenced  by 2518 

will,  to  compel   production 2607 

Place. 

of  holding  court 2504 

Pleadings. 

verification   2520 

written  required   t 2519 

Probate. 

See  ••  Wills." 

PtOCEBDINGS. 

commenced  by  petition 2518 

consolidation    2535 

Process. 

execution  and  return 2522 

Proof. 

uncontroverted  allegations  to  constitute 2546 
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Property. 

See  "Judicial  Settlement;*'   "Real  Property." 

delivery,   petition  to   compel   by  testamentary  trustee 2680 

proceedings   upon   return   of   citation 2090 

proceedings  to   compel    20S7 

upon  order  of  court 2734 

payment  to  successor  of  representative  upon  order  of  court...  2734 

Post-Offici. 

defined  • 2768 

Public  Administrators. 

Erie  county,  appointment,  powers,  etc 2505 

Kings  county,  appointment,  powers,  etc. 2594 

•    Queens  County. 

stenographer,  appointment  and  compensation 2496 

Real  Property. 

administrators  with  will  annexed,  powers  as  to 2696 

application   of   provisions  to  trust   relating  to 2641 

contract  of  sale,  execution  by  representative 2697 

decedent's  interest  under  contract,  effect  of  conveyance 2715 

defined 27<» 

disposition,  for  what  purposes  subject  to 2703 

when  and  how  allowed , .  2706 

restitution    from^  assets    subsequently    discovered 2718 

distribution,  when  subject  to  disposition  for , 2702 

estates  in,  deemed  assets 2672 

{'udgment  on  claim,  proof  of  claim  against  real  property 27(.l6 
ease,  etc.,  by  temporary  administrator 26<10 

leasing,   order    2707 

execution   2709 

not  affected  by  death 2710 

decree  .of  judicial  settlement 2711 

conveyance  to,  as 271 1 

report     2700 

representative's  bond   2706 

when  and  how  allowed 2706 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    2707 

execution    2700 

not    affected    by    death 2710 

decree    of    judicial    settlement 271 1 

conveyance   to,   as 2711 

report 2700 

representative's  bond   2708 

when  and  how  allowed 2706 

powers  to  sell,  mortgage  or  lease,  executed  by  executors  qualify- 
ing    2694 

executed   by    successors    of   trustees 2696 

executed   by   trustees   qualifying 2604.2696 

records  removed  or  destroyed,   presumption  of  appointment   of 

guardians    2716 

rents,  when  representative  authorized  to  receive 2701 

sale,  allowance  of  costs 2749 

allowance  on  bid  to  purchasing  creditor 2712 

directions    as    to 2685 

life  tenant's  right  to  be  considered 2717 

not  to  affect  purchaser  from  heir 2714 

order    2707 

execution     2709 

not  affected  b/  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as 2711 

report 2700 

representative's  bond 2706 
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SnrroirateM'  Conriii  —  Continued. 

Real   Property  —  Continued, 
sale  —  Continued. 

to  be  refused  if  bond  given ,,..  2704 

when  and  how  allowed 2706 

satisfaction   of  charges^  against  same,    when  subject  to  disposi- 
tion for • 2702 

Records. 

books  enumerated « •.••...• 2486 

indexing    \ 2487 

marginal   notations 2487 

real     property     disposition,     presumption     of     appointment     of 

guardians  where  removed  or  destroyed  i 2716 

RBFBlVBfl. 

appointment,    powers,    compensation 2536 

fees     ♦ 3752 

reports,   confirmation,   approval,   etc.. 2536 

Refbrbkcbs. 

of  questions  of  fact* *•«•  .••••••••••••••t«»»«*»** t 2536 

Rents. 

apportionment ••t«»*»»* t 2674 

Respokdeiit. 

defined     •••••  3768 

Sale.     See  "Real  PROpEirY.** 

Seal. 

use  and  description •••••••••••••••••••• 2473 

Secretary  op  State. 

transmission  of  papers  to,  by  surrogate • 2480 

Securities  Deposited  in  CotntT. 

disposition  of  ..•••.. 2699 

Sbcueitt. 

appeal,    to    perfect 2759 

where  brought  to  stay  commitment 2761 

amount 2762 

requisites     2762 

costs    2750 

Secxtrities. 

deposit  on  removal  of  testamentary  trustee 2700 

on  revocation  of  letters 2700 

on  revocation  of  letters  of  representative 2700 

Special  County  Judge. 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

superseded 24812483 

Special  Guardians. 

See   "  Guardians." 

consent    2534 

nomination    by    party    prohibited 2r»34 

when    to    be    appointed 2534 

Special  Proceedings. 

regulauons  whea  before  supreme  court • 2507 
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Snrroirates'  Courts  —  Continued. 

Special  Suksogatb. 

See   **  Surrogate." 

official  designation    2472 

when  to  act  as  Arrogate 2478 

Stats  Comptroixbr. 

transmission  ot   papers  to,  by  surrogate 2489 

State  Treasury. 

legacies  to  unknown  persons  to  be  paid  into 2740 

Statute  op  Limitations. 

claims     2706 

claims  of  creditors 2681 

expenses    2706 

prescribed 2518 

suspension  in  case  of  claim  of  representative  against  estate....  2679 

Stbnogsaprbrs. 

acting,  fees 2500 

appointment    2495,  2496 

duties   2497 

fees  for  copying  or  recording 2499 

minutes  of  testimony,  how  authenticated  and  bound 2498 

Supreme  Court. 

special    proceedings    before,    regulations 2S07 

transfer  of  causes  to  surrogate's  court •••••  XSOB 

SXTRBTIES. 

See  "  Bonds." 

Surrogate. 

acting  surro^te,    official   designation 2472 

books,   indexing  ' 2487 

preservation    2488 

to  be  kept,  enumerated 2486 

concurrent  jurisaiction  of  two  or  more 2516 

counsel,   when   not   to   be 2474 

decision   after   trial   without  jury,   effect   of 2541 

defined     2768 

disability,   who  to  act 2478 

supreme  court  to  act  in  New  York  county. . . , 2480 

proof  of  authority,  how  made  and  superseded.. 2^1-2483 
disqualifications,   when   enumerated 2476 

when    objection    must   be   taken 2477 

disqualified,   who  to  act 2479 

exceptions   to   rulings,    how   taken 2542 

expenses  when  going  to  place  other  than  surrogate's  court 2501 

general   jurisdiction    251<k 

mcidental   powers 2490 

Rings  countv,   transfer   of  cause   to   supreme  court   in   case   of 

disability    of    surrogate 2478 

proof  of  authority,  how  made  and  superseded 2^31-248:{ 

liability    for    clerks'    acts 2473 

official   designation    247!! 

orders,    how   enforced 2548 

papers,  preservation 248N 

transmission  to  secretary  of  state  or  state  comptroller..  2489 

powers,   when  clerk  to  exercise 2S02 

previous  acts  confirmed 2769 

reference  of  questions  of   fact 2536 

seal     2473 

temporary,    appointment    2484 

compensation    2485 

vacancy,  who  to  act 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.  2481-2483 
1896  ^  T 
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Snrroarates*  Conrta-*  Continued. 

Suuiogatk's   Court. 

court  of  record 2 

defined     2768 

included  in  term  "  judge  " 3343 

.   seal 27,  30,  2473 

Temporary  Administrators. 

See  "  Administrators." 

Temporary   Surrooatb. 

Sec    '*  Surrogate." 

appointment    ,, 2484 

compensation    2485 

Tkrms. 

New  York  county,  appointment 2506 

Testamentary  Guardiaitr. 
See    "  Guardians." 
bonds,  when  required 2567 

TSSTAMBNTARY    TRUSTEES. 

See    "  Bonds;  "    '*  Judicial    Settlement." 

bonds,  when  required 2567 

commissions     2753 

counsel    fees,    allowance 2602 

defined  2768 

executor,  effect  of  acts  when  same  person 2640 

expenses   incurred    by»  payment •••••••••• t«*>  2692 

funds,  to  keep  separate ^JSSiJ? 

legacy,  petiuon  to  compel  payneat •••••« 2688 

proceedings  upon  return  of  citation 2690 

official   oath    2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  payment 2689 

proceedings  upon   return  of  citation 2690 

qualification    2637 

trust  companies   2637 

removal   2569-2571,  2574 

deposit  of  securities 2700 

security   required  from 2639 

successors,  appointment  upon  disability 2638 

Tbstimoht. 

taken  out  of  court  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2548 

where    surrogate    may    proceed    to    another    county    to    examine 
witness    2544 

Time. 

when  court  open 2504 

TkANsvBR  or  CAt78ss  From  Supreme  Covet. 

regulations    2608 

TxANSPBR  Tax. 

real  property,  when  subject  to  disposition  for 2703 

Irustszs. 

See    "  Testamentary    Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying 2694,  2696 

to  be  executed  by  successors 2696 
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Snrroorates'  Courts  —  CoBtl«A«^ 

TiUSTiL 

Lieated  by  will  or  relating  lo  real  property,  applicatioo  of  pro- 
vision      2611 

Undihtaking. 

Sec    *'  Bonds." 

United  Kingdom. 

bee   "  UkEAT    Britain  *'   and   **  Irsland.'* 

Unknown  Persons. 

legacies  to,  disposition 2740 

real  property,  distribution  for  payment  of  distribotive  sbares. . .  2703 

Voluntary  Account. 

See  "  Judicial  Settlement.'* 

Westchester  Couittt. 

stenographer,  appointment  and  compensatioa »•*••...•••#••»»..  8i8B 

Widow. 

exemptions  for  benefit  of 2670 

proceedings   to    compel 2871 

Wills. 

certified,  may  be  read  in  evidence * » 2621 

construction    2615 

defined     2768 

petition  to  compel  production 26DT 

probate,  citation,   contents 2610 

oontcnis    of    petition 2600 

decree  to  revoke  former  letters  of  administration 2624 

decree  Co  state  whttHtr  «4»ateitBd  or  not 2614 

destroyed,   proof  of . » 2613 

jury  trial 2617 

jury  trial,  proceodings  upon 2619 

letters  testamenUry,  when  to  issue 2625 

lost,    proof    of \ 2613 

notice  to   legatee  and   devisee 2616 

objections  filed,   notice  to  legatees  and  deviacet 2618 

proof   of  service 261S 

objections,    who   may   file 2617 

of    citizens    of    the    United    Sutes    domiciled    in    Great 

Britain    and    Ireland 2606 

proof  required 2611 

surrogate  to  be  satisfied  of  validity 2614 

testimony,    commission    to    take • .  012 

testimony,    dispensing    with 2612 

who  may  propound 2600 

who  to  oe  cited 2610 

witnesses,   proof   ot    handwriting •  • 2612 

witnesses  to  be  accounted   for 2612 

witnesses   to   be   examined 2611 

proved   elsewhere    in    stare,    recording 2622 

record    book     2486 

recording , , 2C20 

when   proved  elsewhere   in   state 2622 

record  of,  may  be  read  in  evidence ., 2B21 

when  proved  heretofore  as  evidence S^? 

retention  in  surrogate's  office ;  exception fl630 

trust,  creating  application  of  provisons  to 26il 

witness  not  disqualified  when  beneficiary 2&I5 

Witnesses. 

examination  by  surrogate  elsewhere  than  in  court* ..  i  •••  .2M6k  2544 

fees     2702 

will,   not  disqualified  when   beneficiary  under • 
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OQ  flic  In  rvcw  Yorii  couutjp  iof  twenty  ycsf%  9X9  prMQniivlivs 

evidence.  .  « •• 908 

when  court  mny  order ..•...••• • 1662 

eontentt  and  tefviee  of  order 1688 

mitlioritv  to  enter  under  order 1684 

commiMioners  of  |)artition  may  employ  surveyor 1562 

referee  or  commiuionert  to  admeasure  doweti  may  employ  aur- 

veyor 1609 

surveyor's  fees  in  partition  or  dower 8299 

•rrscvney  Municipal  Court  ot  tlie  Cltr  of. 

is  not  a  court  of  record 8 

jurisdictioA  of  iummanr  pr«C6eiin^  to  di^posscia 2284 

T. 
TaTerik-Keepera. 

disqualified  to  act  as  justice  of  the  peace 2806 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  ^f^lzvrt 

for. , 1393 

to  be  paid  by  officer  making  sale. 1676 

Property  Seized  for,  cannot  be  recovered  in  replevin 1600 

liability  to   state    for,    not  affected  by   insolvent    debtor's   dis- 
charge  .• 2184 

debtor  to  state  for  taxes  not  to  be  discharged  from  imprison- 
ment on  exccuHon ^'*''  ^ 


rn    cxcv:>i r<tiu     .,....• , /■■       -^ 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2*Vit 

against  decedent,  entitled  to  preference  in  payment. 2682 

additional  allowance  on  ccniomi  to  review  assessment 3253 

Tsizparer^n  Aetlon. 

when  taxpayer  may  sue  to  redresa  municipal  wrong 1925 

may  be  excused  from  scrvinff  w  jurors. 1033 

<rwlev#aplili^ 

operators  exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption   1082.  1128 

eoata  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3.379 

service  of  justice's  summons  on  companies.  •  • 2881 

Tel«p]ioae  Oompanteft* 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 , 3379 

See    "  Ejkctmbnt;  •*   •*  Lansloid  awd  Tbvaitt;  "    **  Sum- 

MAav  PaOCfeCDINOS  to   DtSPOMMS." 

execution  against  property  in  hands  of 1871 

Tenants  In  Common. 

may  maintain  ejectment  separately. 1500 

ouster  must  be  proved  in  •ejectment  between  co-tenants.  • 1515 

action  of  partition  b^,  see      Pabtition." 

action  f  r  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  i  rofits •.•  166H 

Tendwr. 

when  tender  may  be  made  after  suit 731 

eosts  to  date  to  be  inehaded » 781 

amount  tendered  to  be  paid  into  tijnxt 783 

1889 

Digitized  byLjOOQlC 


( 


INDBX. 

Tender  —  Contlnned. 

notice  of  pnyment  into  eourt ••• • • W 

eflPect  of  sufficient  tender ^ 

costs  after  sufficient  tender   •• T" 

Accepted  amount  to  be  deducted  from  rccoTery JJJ 

cofU  when  tender  accepted • «» 

TeatamentarT  Tmsteea. 

See    •*  ^UKRocATEs'    Courts,"   *'  Trustees." 

Timber. 

proof  of  title   in   actions   for  Injury   to  timber  on  unoccupied 

1and$.  .  .   .., ^. M) 

action  for  cutting  on  lands  of  Individual  or  municipality 1967 

treble  or  single  damages  for  cutting 16B8 


y 


of  notice  of  motion,  eight  da^s 78i) 

extension  of  time  before  expiration   781 

affidavit  to  be  served  with  order  for  extension TSl 

relief  from  default 783 

not  to  be  extended;  for  action  to  abate  unless  continued 7^ 

for  commencement  of  action  78< 

to  apply  for  continuance  after  death  of  party 7M 

to  take  appeal,  except,  etc 784,  786 

for  making  supniemental  complaint  to   continue  action..  '^* 

computation  of  time  of  publication 7*7 

time   added    when   paper   served    by  mail 796 

exten$!ion  of,  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note  1771 

for  service  of  notice  in  N.  7.  city  court 3161 

T2tle  Tnanrance  Companies. 

searches  may  be  used  in  lieu  of  official  searches • S25l 

ToTrn  Co-operative  Insnrance  Companies. 

change  of  name  2411,  2412.2411 

Towns. 

excet)ted    from   judicial   sunervision IMM 

not  suhiect  to  action  to  dissolve  corporation 180t 

bv  state  to  annul  corporation  ,.^ ISTM 

order  ni  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  of 637 

preference  of  actions  by  or  against   7H! 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

prout    of    ordinances,    by-laws,    etc Ml 

action    for  cutting  trees,  etc,  on   lands  of 1487,  lOHB 

taxpayer's  action   to  prevent  illegal   acta,  ets... 1925 

action  by  stair  to  recover  public  funda,  aee  "  Mumicipai,  Cob- 

PORATIONS." 

excepted    from    jurisdiction    of    justice's    court 28St 

jurisdiction  of  justice's  court  over  actions  by  or  againxt  officers.  2RK» 

venire  in  justice's  court  in   action  between   two  towns 2W2 

penalties  for  allowing  animals  to  run  at  targe,  see  **  Strats.** 

costs  when  action  brought  by  state  for  benefit  of  a  town. S243 

no    fees    for  administering   oaths   to  town   officers •••••••  S28B 

ToTvn  Clerk. 

certified  copies  of  papers  filed  or  recorded  in  office  are  cridenoe.     V^ 

deposit   of   justice's    book«i    with ..2144-3147 

jury  list  to  be  filed   in  office  of • 1009 

to  transmit  copy  of  jury  list  when  lost  or  deatreye4. ••.•••••.   109^ 
140f» 
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state  may  be  made  defendant  in  action  affecting  realty  subject 
to  tax 447 

TrMaa]K»rtAtlon« 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1945 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.»  engaged  in  1045 

Treaaon. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1977 

advertisement  of  pendenc^r  of  action 1978 

joinder  of  "  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  p^ple 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting >. 1668 

Treapaaa. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve   988 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  guit  required 2286 

petition  for  sale  of  animals  found  trespassing 8086 

See  "  Strays." 

damages  entire  when  several  animals  trespass 8109 

Trial. 

for  mode  of  trial  In  different  actions,  see  titles  of  actions, 
in  justice's  court,  see  '**Justicb  of  the  Peac£.'' 

when  proceedings  may  be  private  5 

stenographic  notes  of  proceedings   88 

issues  ot  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court 34 

may  be  adjourned  to  another  place  41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . . .  239 

view  by  court  or  jury  in  action  for  waste 1669 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  "  Exceptions." 

L  The  issues;  brtncing  on  the  trial. 

Sec,  also.  "  Issues;  "  '*  Notice  or  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   965 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....     967 

separate  trial  on  one  or  more  issues 978 

immaterial  issues  need  not  be  tried 975 

issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed jy77 

classification  of  issues  077 

order   of   disposition   of   issues flTTS,     979 

preference     of     issues    on     the    calendar,    see    "  Preferred 
^  Causes." 

either  party  may  bring   issues   to  trial {^  r-Kf-x^\^9fV 
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Trial  —  Conttniied. 

I.  Thx  issuss;  BKivcixa  on  thb  nzAX.— CootiimefL 

notice  of  trial •••••••••••••    fit 

time  for  service  by  mail IBS 

time  for  service  in  N.  Y.  city  court «  Sm 

lor  what  day  notice  may  be  given  in  N.  Y.  city  conrt 81C2 

order  for,  to  be  served  with  defendant's  pleacung  in  actioa 

against  corporation  on  bill  or  note.... 1T78 

papers  to  be  furnished  at *.. 981 

on  replevin  to  be  furnished  to  court  or  referee 1717 

fl.   PlACB  of   TtlAL. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal   from  N.   Y.   city  court  to  supreme  court......  310,  319a 

J           from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint   to   specify    481 

provisions    of    sections   9o2-900,    applicable    only    to    supreme 

court     991 

when    governed    place    of   Subject-matter S82 

actions  relating  to  real  proi^erty  situate  without  the  state...  962a 

actions    triable    where    cause    arose S)83 

in    county    of    residence    of    party 9S4 

where   triable   when   all   the   parties   are   non-residents 984 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place  changed    • .  969 

demand   for  change  of  place 986 

motion  to  change  place    9K7 

when  court  mav  change  place    9i^7 

proceedings    subsequent    to    change 98S 

county  clerk  to  transmit  filed  papers  on  change 988 

Order   to   change   takes   effect   on   entry 989 

where   motion   to   set  aside   order   changing,   heard 989 

where    appeal    from    order    changing,    heard 988 

issue  of  law  triable  in  any  county  in  judicial  district 900 

in.  Br  juxY. 

feigned  issues  abolished  823 

jurv  of  part  aliens  abolished 1190 

to  be  had  ,a8  prescribed  by  code 1190 

exclusion  of  jtiry  from  courtroom  daring  argument  of  motion 

for   nonsuit   1190 

on  questions  stated  and  settled  in  application  for  appointment 

of  committee    for    incompetent 2334 

venire  to  procure  jurors  not  necessary 1191 

1.  Issues  triable  by  Jury  of  right, 

on  demand,  in  action  to  annul  marriage 1753 

of  issue  of  adultery  in  action  for  divorce. ........  1757 

action  to  annul  corporation 1800 

action  in  nature  of  quo  tuarranto 1960 

action   to  vacate   letters-patent 19S8 

issues  of  fact  on  alternative  mandamus 2063 

of  application  for  insolvent  debtor's  discharge  on  demand 

ot  contesting  creditor  of  right  on  demand 2108 

summary   proceedings  to   recover   possession   of  land   of 

right  on  demand   2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  ri^ht  on  demand 8185 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  bv  jury 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

Jury 974 

what  Issues  are  triable  by 008 

Issues  of  fact  in  partition  of  right 1544 
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Trial  —  Continued. 

III.  By    Jury  —  Continued. 

2.  When  discretionary. 

may  be   ordered   on  specific  questions  of  fact  when   dis 

cretionary   823,    971 

order  for  trial  of  questions  of  fact  aridng  on  prohibition.  2090 

9.  Formation  of  the  fury, 

Clark  to  prepare  and  deposit  ballots 1163 

to  draw  ballots  1164 

node  of  drawing  ballots  1165 

persons  drawn  trom  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationshio   1166 

bdlots  drawn  deposited  in  second  box .1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

Moond  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges. 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge. . . .  1180 

challenges  tried  by  court  only   1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury, 

for  purpose  of   exception,   trial   continnea   until   ▼erdict 

rendered 992 

failure  of  jurv  to  agree    1181 

proceedings  atter  disagreement  of  jury 1181 

!>laintiff  cannot  submit  to  nonsuit  after  jury  retires... «.  11£2 
ury  to  assess  damages  in  action  for  monejr lllS 
urv  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subject  to  opinion  of  court 1185 

general  and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special  verdict 

rendered '. 1187 

special  finding  controls  general  verdict.. ;  1188 

entry  of  verdict  on  clerk's  minutes..... 1189 

of  judgment  on  verdict  • 1189 

IV.  By  couaT. 

elsewhere  than  at  court-house,  by  stipulation • 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  qucttiona. . .  972 

issues  of  law  are  triable  by 909 

counterclaim  is  an  action   for  purpose  of  trial  by  comt   or 

jury 974 

issues  of  law  triable  at  snecial  term 970 

when  issues  of  law  may  be  tried  as  contested  motioa 9Ttt 
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TrUtI  —  Contlnned. 

IV.  By   COURT  —  Continued. 

issues  in  condemnation  proceedings 8S87 

when  jury  wajved  and  judge  assents...'.^ lOOR 

method  of  waiving  trial  by  jury 1009 

requests   for  rulings  bv  court. 1023 

when  decision  to  be  filed loio 

See  "  Dbcisiow." 

new  trial  for  failure  to  fi'e  within  time  limited 1010 

order  upon  motion   for  i*ew  trial  for   failure  to  file  decision 

within    time   limited 1010 

costs  upon   order   for   neMr   trial   for   failure  to   file  decision 

within  time  limited   1010 

reference  of  issues,  etc.,  see  "  Rsfbssncs;  "  "  Repoet." 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York 3173 

exceptions  to  rulings  of  surrogate  during  trial 2542 

Trial  Term. 

to  be  held  by  one  judge 229 

appointment  of 282 

of   extraordinary   terms 2^ 

place  of  holding ^^ 

contempt  at,  may  be  punished  at  special  tern 2292 

Troy,  Jnatlce'a  Court  of. 

is  not  a  court  of  record 3 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

service  of  complaint  with  summons 3307,  3208 

who  may  serve  summons   320H 

proof  of  service   3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in 8210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court   3213 

effect  of  provisions  on  iurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties   3223 

may  enter  judgment  by  confession   3224 

docketing  judionents 3225 

execution  on  iudflrmcnt   32y 

provisions  made  applicable  to  3225a 

Twmmt. 

property  held  in,  not  reached  hv  creditor's  action 1<^T0 

by  supplementary  proceeaings   21fl3 

income  subiect  to  execution  on  judgment  for  necessaries,  etc. . .    1391 

not  afFected  by  revocation  of  letters  of  testamentary  trustee 21571 

sherifTs  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee 147r? 

sale  on  execution  of  real  property  held  in  trust 1431 

Vvmmt  Companies. 

designation  of  depositories  of  court  funds; 746 

accounts  of  depositories  of  court  funds 792 

certificates  to  deposit  of  court  funds 7K3 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property 2SB2 

excepted  from  provisions  for  voluntarv  dissolutioi   2420 

securtiea  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond  2576 

deposit  of  decedent's  funds  or  property  by  direction  of  surro* 

g«te 2696 
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Trnateea. 

See  "SuBwxuis^  Cointf&*^ 

I.  RiGHTl,  rOWBU  AMB  DUTIBI. 

of  property  of  persoa  confined  far  crlme^  tee  "  CkXKS  am9 

Ckiminals." 
powers,  appointmentt  etc.,  on  application  for  discharge  of  in- 

solvent  debtor,  see  "  Insolvent  Debtors." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 2158 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined • •••  440 

limitation  of  action  for  money,  etc.,  received  by..... .......  410 

may  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of  justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied...  649 

in  justice's  court 2896 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeding........ 8368 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 602 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 8246 

costs  against,  payable  from  estate 3246 

security  for  costs  diesretionary 3271 


iretionary. . . 
proceccungi 


costs  in  condemnation  proceccungi..... •••••••••. 8872 

III.  Tbstaicxntasy  tkustbbs. 

See  "  Sureogate's  Court." 

preference  of  actions  by  or  against 791 

revocation  of  appointment  for  failure  to  give  new  bond 812 

r. 

Uadertakliiflre* 

I.  Requisites,  form  and  sufficiency. 

to   be   acknowledged  * 810 

party  ^eed  not  join  with  sureties 811 

one  surety  sufficient,   unless,  etc 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit  of  sureties  or  party 812 

approved   by    court   or   judge » 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved. .  812 
revocation    of   appointment   of   principal    for    failure   to    give 

new  bond   812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany   ^ 813 

further  protection  for , • 813a 
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I.  Requisitss,  form  and  suffxcibnCY -^  CdntHivtda 

to   be    filed ..• gj 

rtfu-ance    to    approTC     ....•..• »• 

justification  by  lldeHty  Of  sufety  company 811 

examination  of  sureties    • /•••.• -  -  ^^^ 

when  several  sureties  mat  JUftify  In  sffiatler  Btitit 813 

notice  of  justification  in  N.  Y.  city  court 3161 

amending  defects  in    •  •  -  73» 

immaterial  viiriarice  from  statutofy  feqitisitia  do«s  not  aff«ct.  T2D 

not  affected  by  change  of  parties «.•*. 815 

not  impaired  by  femoval  of  attiott  from  county  i»iitt 346 

putting  id  flctitiobs  fturety  punishable  as  tlvil  oMMApt 14 

II.  In  phovisional  remedies. 

1.  Arr0Hi 

for  order  of  arrest CK9,    seo 

motion    to    increase    security 067,    5*% 

of   bail    to    procure    discharge ». 575 

2.  Injunction, 

on    granting    6f    InjttfiCtloft. 611-625 

by  defendant  to  indemnify  plaxntis  for  Yacatln^ (Kfl) 

d.  AitnthnunU 

on  -obtaining  warrant. •...••#••  640,  642 

on  levy  of  attaehncnt  oft  fooda  aboard  ihip •••#»..  6B2 

by  pidatiff  to  shartff  on  olsim  (o  property* 668 

action  on,  on  attachment  of  velsel  ^*  *•.•*.••*...•«  •  464^  6K 

by  plaintiff,  on  attachment  •!  foreign  vessel. 668 

to  discharge  attaehmedt  of   foreign  Teasel  on  elaKn  of 

title. * « 670 

on  applieation  to  discharge  atUohbimit.i..** •••»..  688 

by  one  of  screral  defendants  •»•«•• 889 

justification  of  sureties  on  application  to  diacWge  attocli* 

nent .....* i » 690 

on  applioation  by  partner  to  diachargo  attaehmeat* 604 

proceedings  to  aseeftnin  Mflkdeooy  of  iuretiea  on   dia- 

char^e  of  attachment 606 

by  junior  atUching  creditor  to  prtVMl  felMii  of  fenlgti 

vessel ..«..<..........« TOl 

delivery  of,  to  defendont  on  diachargo  of  attaehwant*...  710 

ni.  In  specific  actions  and  pRocRDiwaa. 

as  security  for  costs 82TS 

for  restitution  on  judgment  by  default  when  snmnioua  aerved 
by   publication.   .    , «•••••••••••  lUi 

^  Bills  nnd  nottt. 

a  of  indemnity  on  reoovofteg  Jntffinonl  oft  loM  bOI  Or  note.  1916 

to  procure  nay  of  pmeeediiigt  pendlttf  eitkfifl  to  r«> 
view *...««*•••••«•••..•..•.•••«.••  21S1 

Contempt. 

to  procure  discharge  from  Wartant  of  ttticiftiMt  Ift  eon- 

tempt  pending  hearing • SSTH 

of  pe-son   committed   for  eontettpt  of  order  rcMraia- 

ing  waste  of  property  sold......... • 1446 


bf  doweress  for  restitution  if  appeal  •oeeMifid. 
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III.  In  spBciric  actions  and  ntocBBDiNOi— GbntliiiMd. 

Execution, 

by  person  designated  In  ord«'»  to  whom  execution  Is  di- 
rected  13eJ 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  pp^erty  levied  on 1419 

on  leave  to  issue  execution   on  judgment  for  legacy  or 
distributive  share.  , 1827 

Jail  liberties. 

for  jail  Ubertias.  ISO 

is  indemnity  to  sheriff  and  creditor 151 

prisoner  eommitted  if  surety  insuifideat 162 

in  pfMoedings  to  etiforctt  Uta$ ••.«..••  ZtSU  8486.  8488 

Ndtice  of  pindency  of  action, 

?in  application  to  cancel . . , .•••••...  1671 
or  cancellation  of  notice  in  creditor's  action 1674 

Fmrtitum. 

by  guardian  ad  litem « 1586 

by  party  to  refund  share  paid  over 1584 

Replevin. 

of  plaintiff , 1600 

exception  by  defendant  to  plaintiff's  sureties 1703 

Justification  of  plaintiff's  sureties 1703 

by  defendant  to  reclaim  property 1704 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on , , 17^^ 

IV.  On  atpkal. 

1.  Jn  general 

reipondeht  may  waive  security  1306 

deposit,  in  lieu  of  undertaking  • .  •      »....* •   l'4\tb 

to  be  filed 77 1307 

order  for  new  undertaking 1308 

when  action  may  be  begun  on  undertaking 1300 

on  appeal  by  municipal  corporation 1314 

to  smpeiid  sale  of  realty  ptnding  appeal  from  refusal  of 

spadfic  pcrf orinanee 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

eotlrt.   1341 

to  ttfty  orders  pending  appeal  from  inferior  to  supreme 

court » 1343 

to  stay  exeotition  on  appeal  to  appellate  division 1362 

T«  fouri  of  appeak, 

to  perfect  appeal 1326 

to  fttay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 

erty 1381 

to  stay  execution  on  appeal  from  judgment  or  order 

Of  aflimance 1832 

two  or  more,  may  be  in  one  instrument 1834 

■ttfcties.  . 1334 

ienHiJc  of  undertaking  and  notiee  of  filing 1334 

need  not  be  approved 1335 

notice  of  exception  to  sureties 1.336 

Justification  of  sureties 1.335 

notice  of  justification 1335 

reference  on  justification  of  sureties 1886 

of  reference  on  Justification  of  tnrttiet...  1881 
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Inderfalilnffs  —  Continued. 

l\.  On    Appeal — Continued. 
From   surrogate's   court. 
See  "  Surrogate's  Court." 

to  pcrlect  appeal   •  c  -  ^ ,  -. , 

to  stay  execution  of  decree 307t 

to  stay   commitment   for  disobedience   to   decree   or 
order.  ^ 25T9 

V.  Actions  om. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undcrtakiags 

in  that  court. 316 

of  justice  of  peace 2882 

action  by  party  on  undertaking  to  people  or  public  officer....     814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff TBI 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 
actions  on • Ifil 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest ^.  .    <. 28M 

on  warrant  of  attachment 2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under  attachment SS 

plaintiff's,  in  replevin S^ 

by  defendant  in  replevin  to  reclaim  chattel Mg 

justification   of  sureties  in    replevin S? 

action  on  undertaking  in  replevin 1733-1735,  ^ftl 

on  answer  of  title  to  real  proo^rty 2902 

to  stay  execution  pcndin^j  appeal 80PO 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays.  .  . • 810S 

VMlncorporated  A««o<iiattoii0* 

Sec  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process. .  1S3,  IM 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2082.  2094 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in   evidence -. M4 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence M4 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service. . .- 1081.  1127 

proof  of  exemption 1062,  1128 

army  and  navy  of,  exempt  from  jury  service  In  Kings  county. .  1127 

"^roof  of  exen^ption 1128 

military  pav,  arms,  pensions,  etc.,  exempt  from  execution 1398 

property  taken  under  statute  of.  not  to  be  replevied 1690^  2919 
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writ  of  assessment  of  damages  may  issue  on  behalf  of 211S 

debt  of.  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  22218 
payment  of  debts  of  decedent  entitled  to  preference 2682 

CTnkno'frB  Parties. 

Eublication  of  summons  against 488 
ow  described  in  summons   451 

may  be  brought  in,  in  court  of  claims^ 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

in  partition;  service  of  summons  by  publication  1541 

must  be  mentioned  in  complaint   1542 

collection  of  costs   against    1550 

f protection   of  rights   of    1572 
nvestment   of   shares  of    1582 

distribution  of  shares  of    1582 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment    1251 

foinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 1979 

effect  of  judgment  against 1960 

in  surrogate's  court ;  citation   to 251S 

service  of  citation 2528-2525 

in    surrogate's   court. 

See    "  ^URR0GATE'S    COUET." 

desl^ation  of  unknown  defendants  in  justice's  court 2884 

service  of  precept  for  sale  of  animals  found  straying 8068 

Unoeonpled  "Ltukdm, 

Sn-oof  of  title  in  actions  for  recovery  of,  injury  to,  etc 960 

Uee  and  Oeevpatfon* 

guardians  and  trustees  for  infants  holding  over,  liable  for 1664 

fife  tenant  holding  over  Habic  for 1664 

action  by  joint  tenant,  etc.,  against  co-tenant 1666 

Cenrpatlon* 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Waebahto.** 

when  cause  of  action  for,  is  assignable.... .••... •••••••••••.•  Ml 

irticsu 

preparation  of  jury  list  In 1041 

Vtlea,  Recorder'*  Court  of* 

is  a  court  of  record • 2 

civil  jurisdiction 8196 

pending  actions  transferred  to  supreme  court 8107 

papers  and  records  transferred  to  county  clerk 8198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 8200 

subpoena  may  be  served  anywhere  within  state 8201 

•pplication  of  provisions   of  code 8202 

section  8801  relating  te  clerk's  fees  not  applicable...... 8802 

V. 
Variaaee. 

when  material ••••• ••••••  888 

proof  of  prejudice  necessary 689 

amendment  discretionary 5S9,  640 

distinguished  from  failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

iimnateriala  to  be  disregarded  in  justice's  court...... ./T^^rt*  2M8 
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Vendor  and  Pnrehaaer, 

See  "  Specific  Pe«formance." 
interest  in  executory  contract  nuy  bt  reached  bf  judgntnt  crad- 

itor't    action     1874,  1875 

aetion  to  compel  conveyance  by  infant  or  Incompetent 2345 

execator,   etc.,   may   maintain   action   to  compel    conveyance  of 

property  contracted  to  be  sold  by  decedent 2346 

judg:ment   in   action   against   infant   or   incompetent    to   compel 

conveyance     ._ 2347 

Venne. 

place  of  trial,  see  "  Trim.."  II. 
Verdict. 

may  be  received  on  Sunday «•«.•••• •• 6 

defects  cured  by  judgment  on « ••..••. 721 

entry  of  judgment  on  death  of  party  after* 7ti3 

in  action  for  wrong,  no  abatement  after 761 

void,  if  rendered  alter  party's  death 765 

motion  to  set  aside 909.  1000,  1185 

failure  of  jury  to  agree Il8j 

jury  to  assess  damages  in  action  for  money 1183 

Jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  given  by  statute... 11S4 

rendition  of,  subject  to  opinion  of  court llSi 

general  and  special,  denned 11H6 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general^  or  speciaU  rendered 1187 

special  finding  controls  general  verdict .....••  1188 

entry  of  verdict  on  clerk's  minutes 1189 

entry  of  jud^tnt  on 1189 

no  civil  or  criminal  liability  for  verdict 1192 

motion  for  judgment  on  special 1233 

on  verdict  subject  to  opinion  of  court. UM 

interest  fropi  time  ot  rendition  to  be  included  in  Judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arreata..... 1509 

to  state  nature  of  platntiif'a  estate 1519 

when  plaintiff's  title  expires  before  trial ISaO 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party . .  1726 

need  not  s^tate  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1|88 

in  justice's  court 1726,  2931 

rendition  of,  on  alternative  mandamus....  ' 2063 

in  justice's  court    , 3007 

part  may  be  remitted  in  justice's  court 9016 

remitting  portion  of,  in  city  Court  of  N<*w  York 3176 

Verlllcntlon. 

term  "  affidavit  "  includes  verified  pleading. ,.. S343 

dilatory  defences  must  be  verified 513 

when   required  to  pleadina . . . . , 523 

omission  where  party  privileged  from  testifjring 523 

3 Iterations  deemed  made  on  knowledge  unless  otherwise  stated. .  524 
enial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none • .  • 624 

how_  and  by  whom  made. , 625 

parties  united  in  interest , 625 

oy  domestic  corporation , 8M 

by  state  or  rublic  officer fiB 

by  agent  or  attorney 6S 

in  action  on  written  instrnment , % 628 

nuties  not  within  county ,  •  BB5 

By  foreign  corporation •* ,  M 
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form  of  affidavit. •••••••••••••••••••••••#•••••    ffj 

of  counterclaim  in  answer  only... o-s7 

remedy  for  defect  or  absence  of ••     "28 

of  answers  to  charge  of  fraud • • 5S 

of  petition  for  leave  to  sue  as  poor  person •     4o» 

of  copy  of  account  sued  on •..•••••    Ml 

of  statement  for  confession  of  judgment • 1274 

answer  in  action  for  divorce  need  not  be  verified 1757 

complaint  to  charge  joint  debtors  not  personally  summoned  must 

be  verified 1088 

writ  of  mandamus  and  return  not  required  to  be  verified 20?'^ 

when  j-eturn  to  alternative  prohibition  must  be  verified 2098 

of  petition  by  insolvent  debtor  for  discharge  from  debts.......  2151 

by  insolvent   debtor,  for   exemption   from  arrest  or   dis- 
charge  from   imprisonment * 2189 

for    appointment    of    trustee    of    property    of    criminal 

prisoner 2222 

In  summary  proceedings  to  dispossess , 22^15 

for  appointment  of  committee  tor  incompetent  person...  2325 

for  safe  of  real  property  of  infant  or  incompetent 2350 

for  change  of   name , .  2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion  , 2422 

and  answer,  in  condemnation  proceedings 3366 

for  sale  of  corporate  real  property •.•••• <^^91 

plaintiff  to  prove  his  case   in  justice's  court,   except  where   a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 2006 

verification  of  answer  in  justice's  court. 2933 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over  actions  for  services  on 817 

order  of  ar/est  in  marine  causes  in  N.  Y.  city  court 3177 

See  "  City  Court  of  New  Yobk;  "    '  Masimb  Causib." 
captain,  etc,  of  vessel  exempt  from  jury  service...   1080,  1081,  1082 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence    945 

attachment  of  goods  aboard  ship 852 

Lonnivance  to  prevent  attacbmem  of  go^dt  abotrd 653 

I.  Attach  MBWT  or  vessels. 

proceedings  on  claim  to  domestle  vessel 660 

appraisal 661 

undertaking  for  release  . 


order  discharging  vessel   , , 663 

~  ~  '  ~  by  shenff  on  undertaking 664 

by  defendant  on  undertaking 664 


deforces  in  actions  on  undertaking 665 

appraisal  of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel i 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharge  of  foreign  vessel   G69 

of  foreign  vessel  on  claim  of  title 670 

aale  by  sheriff    671-678 

provisions  for  discharge  apnly  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

II    Enpokckmekt  of  liens. 

to  be  aa  prescribed  by  code 8419 

.application  for  warrant 3420 

undertaking  accompanying  application B421 

lasuanct  of  warrant 8422 
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II.  EwroBCBMBNT  o^  UBNi '— Coutlntiedi 

execution  of  warrant •• SIS 

serrice  of  order  to  show  cause St28 

order  to  show  cause  why  vessel  should  not  be  sold. 8423 

publication  of  notice  of  application • M24 

nearing  on  return  of  order  to  show  cause S424 

order  to  sell 342S 

sale 8421 

advertisements  for  claims  on  proceeds 3438 

distribution  of  proceeds   8428 

claim  under  lien  for  which  no  warrant  has  issued 342B 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 3431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds   8^8 

payment  of  uncontested  claims 343S 

distribution  of  surplus    8485 

application  for  discharpre  of  warrant 843S 

undertaking  accompanying  application   for  discharge  of  war- 
rant  '. 8438 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 3438 

costs  and  fees *. 3438 

sheriff  must  return  warrant 8440 

discharge  of  lien  on  undertaking 3441 

Vcterlnajry  Surgeon «• 

exempt  from  jury  service 1030,  1061,  1127 

proof  of  exemption • • • 1062,  1128 

Vexatlova  liltlfratlon. 

when  a  misdemeanor.  . 1900 

action   for  damages  for 1900 

treble  and  increased  damages  for 1901 

View. 

bv  court  or  jury  in  action  for  waste 16W 

sheriff's  fees  on ..•••... 3307 

by  com^iissioners  in  condemnation •• 3370 

VillARee. 

action  by  state  to  recover  public  fundi,  tee  "Muricipai.  Cor- 
porations; "  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of S49 

".  attachment  in  action  to  recover  funds  of 037 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1068 

^^  excepted  from  judicial  supervision 18D4 

^  not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation  1804 

taxpayer's  action  to  prevent  illegal  acts,  c*c 1925 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 192fi,  1928 

action  against  overseers  of  poor  on  cause  arising  before  their 

term 1927.  1828 

action  by  state  for  public  funds  excepted  from  jurisdiokion  of 

justice's  court «-  2868 

commissioners  of  streets  to  seize  straying  animals 8064 

ooeta  when  action  brougDt  \y  state  for  benefit  of  i^llagi^ . 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 

condemnation    law , . . . .   , 

execution  against  wages  of  employees 1381 
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no  a{>peal  to  court  of  appeals  from  judgment  of  affirmance  in 
action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1879 

^    judgment  for,  enforceable  against  wages,  trust  income,  etc....  1391 

Walla. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..    1499 

satisfaction  of  damages  for  encroachment  transfers  title 1499 

easement  for  encroaching  wall  created  by  lapse  of  two  years 
without  action 1499 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     404 

Wa«te. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county^  where  property  situated 982 

order  restraining  waste  during  period  ot  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  punish  for  contempt.  1443 

commitment  for  contempt  1444 

discharge  on  undertaking    1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    1881 

against  whom  action  for,  lies 16.51 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

may  be  maintained  by  or  against  infant  in  his  own  name 1686 

ward  may  maintain  action  for,  against  guardian 1653 

action  for,  by  grantee  of  realty  sold  under  execution 16,54 

judgment  for  treble  damages .• 1*^55 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 1655 

against  co-tenant 1656 

partition  of  property  in  action  afrainst  co-tenant 16.')6 

mterlocutory  judgment  for  partition 16.57 

partition:  reference,  etc..  to  ascertain  riiirhts  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deducKon  of  damages  from  defendant's  share 1658 

view  by  court  or  jury 1659 

Wayne  Coanty. 

allowance  to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 5^44 

evidence   of   weather  conditions • 9811 

Weatcheater    ConntT* 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in 977 

compensation  of  court  crier • 91 

fees  of  constables  and  denuty  sheriffs  for  attending  court 3312 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

See  "  SuaaoGATE's  Court." 
dower  rights,  see  "  Dowkr." 
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I.  In  genekau 

See  "  Surrogate's  Court." 
action  by  child  born  after  will  or  by  witncsa  to  will  to  f«- 

cover  share  of  property 1868 

to  determine  validity  of  will  of  real  property 1866 

construction    may   be    determined   by   judgment   in    action    to 

establish 1882 

preference  of  actions  relating  to. 791 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation  upon 8252,  3254 

computation 32Q2 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions  of 2357 

II.  Actions  to  establish. 

*'next  of  kin"  defined 1870 

provisions  apply  to  will  made  before  enactment 1887 

when  cause  of  action  accrues 382 

limitation  of  action 382 

when  action  may  be  brought 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be   established.. 1862 

construction  of  will  established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  i*' 

suancc   of  letters 1863 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 18K 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action 1869 


III.  Probate. 

See  ••  Surrogate's  Court." 

competency    and    admissibility    of    testimony    of ^  physician. .  836 

of  attorney   who    is   subscribing  witness 836 

acknowledgment    of    will    does    not    render    it    admissible    In  

evidence  .  .  . •••...•  891 


Wltnewieo. 

Sec  *•  Surrogate's  Court." 

I.  Attendance;     examination;     privilege.       See,     also,     **  Stra- 
poena." 

power  to  administer  oaths 7 

examination   to   ascertain  capacity  to  take  oath 9SO 

may  be  subtxenacd  to  attend  before  referee 1017 

power  of  referee  to  compel  attendance  by  attachaieot 1018 
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I.  Attendance;  Examination;  Privilege  —  Continued. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

COMUS." 

requiring  attendance  before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecum 867 

attendance  and  examination  before  sheriff's  jury 108 

must  answer,  though   answer  admits  civil   liability 837 

cannot    refuse    to    answer    incriminating    question    in    action 

against  corporation   for  usurping   franchise 1955 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict  of  fraud 2400 

privileged   communications  between   husband   and   wife 831 

confessions    to    clergymen 833 

to  attorneys  and  their  employees 835 

professional  information  by  physicians  and  nurses 834 

physician  may  testify  when  validity  of  will  in  question.  836 

physician  attending  injured  party  in  hospital SS6 

attorney  who  witnessed  will  may  testify 836 

waiver  of  privilege   836 

testimony  of  hospital  physician  to  be  taken  by  deposition....  836 

order   for  subpoena  for  hospital  physician 836 

service  of  subpcena  on  hospital  physician 836. 

II.  Compbtency;  csh>»iuty. 

not   excluded  for  interest 828 

parties  not  excluded 828 

husband  or   w^fe   of  party  not   excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible 830 

since    insane    admissible 830 

party  cannot  testify  to  jiersonal   transaction  with   decedent. .  829 

competency  of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..  831 

not  excluded  for  conviction  for  crime •  882 

conviction  for  crime  may  be  used  to  impeach  credibility....  832 

Admission  by  member  of  corporation 839 

testimony   of   party    adduced   for   adverse    paity   may   be    re- 
butted    838 

testimony  of  surveyor  and  proof  of  standard  of  measurement  841a 

in.  Delinquent  and  SECtJSANT  wiTNEassa. 

refusal  to  be  sworn  or  to  answer  is  contempt 8 

to  attend  and  testify,  a  contempt 14 

preventing  attendance  of,  a  contem  t 14 

commitment  for  refusal  to  be  examined  or  to  answer....  856 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 015 

power  of  referee  to  punish  for  contempt 1018 

warrant  of   N.    Y.   city   court  to   apprehend   witness   may  be 

executed  in  adjoining  counties ••..  338 
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JiV.   PUVILBCX  rSOM   AUtUT. 

when   privilege  exists •••••  M8 

dischtfrr?  from  arrest  in  Tiolation  of  privilege 861 

what  judges  may  discharge  witnesses  unlaw iully  arrested....  862 

arrest  in  violation  of  privilege  is  void 86S 

is  a  contempt 863 

damages  for  unlawful  arrest 863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  Fees. 

generally 3318 

on  deposition  to  be  used  an  another  sute 3319 

in  justice's  court. 3327 

party  testifying  not  entitled  to  witness  fees...c 3S88 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

payment  of  fees  tor  attendance  before  sheriff's  jury 100 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices*  coukts. 

when  subpoena  may  issue 2969 

attachment  against  defaulting  witness 2971 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  atuchment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2975 

minute  of  conviction  of  delinquent  witness 2970 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages 2979 

oath 9000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 9002 

imprisonment  of  recusant  witness 9002 

determination  of  competency 9005 

fees 9327 

Woman. 

not  to  be  arrested,  except,  etc 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1302 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  nnchastity 

imputed 190A 

damages  for  slander  are  separate  property  of  married  woman. .  1906 

enforcement  of  judgpnent  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court 9131 

in  New  York  municipal   courts 9221 

costs  in  action  for  wages  in  New  York  municipal  court. •«....  .^1222 

in  Brooklyn  justice's  court 8131 


See   " Cbetiokam;  **   "Habeas   CoBPUt;**  " MAinuMOts "* 

"  Pbohibition." 

must  be  in  name  of  people ..«• ••...••••  99 

in  English   language 22 

tested  in  name  of  judge 29 

when  returnable.  .  • 219 

Bust  be  filed  with-  return  thereto 29 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  24 

OOl  void  for  lack  of  seal  or  error  in  teste,  unless,  etc ..••  II 
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Writs  —  Continued. 

not  avoided  by  failure  or  adjournment  of  court 44 

to  be  filed  with  clerk  in  supreme  court,  New  York  county 1245a 

■tate  writs  enumerated 1061 

to  be  under  seal  of  court 1982 

at  instance  of  people  on  application  of  attorney-general  or 

^strict  attorney 1093 

allowance  on   application   of  attorney-general   or  district 

attorney  to  be  indorsed .    1903 

when  issued  on  application  of  individual,  must  state  re- 
lator  1904 

parties  may  appear  by  attorney 1995 

return  to  be  under  hand  of  defendant 1995 

attorney  of  relator  deemed  attorney  for  people 1995 

allowance  to  be  indorsed  and  signed 1907 

final  determination  under,  is  by  final  order 1997 

amendment  of. 1997 

motions  and  intermediate  orders  on 1997 

when  to  be  made  returnable 1998 

to  be  served  in  same  manner  as  summons 1999 

non-pa3rment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

aJ  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages   1991,  2103 

certiorari  may  be  known  as  writ  of  review lOPft 

writs  abolished,  ng  exeat 548 

injunction 602 

error  in   civil  actions 1293 

Jcire  facias. 1983 

Suo  warranto,  •  •  ......••. 1963 
ischarge 2048 

consultation.  • 2100 

Wyomlnar  County. 

allowance  to  grand  and  trial  jurors 8814 

Y. 
Tonkevsy  City  Court  of, 

is  a  court  of  record 2 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil  actions    3203,  .1204 

summons  may  be  served  within  Westchester  county 3205 

application  of  provisions  of  code  320fl 

section  8801  relative  to  clerk's  fees  not  applicable 3302 

MHi*resident  may  be  required  to  i^ve  security  for  costs...,  8268-3270 
1417-1512 
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THE  NEW  YORK  CITY  MUNICIPAL 
COURT  CODE. 

[li*  1916|  oIl  279,  superseding  The  Municipal  Court  Act. 
L.  1902,  ch.  680.] 

AH  ACT  in  relation  to  the  municipal  court  of  the  city  of  Kew 
York,  and  repealing  certain  statutes  affecting  sucb  court,  its 
Justices  and  officers. 

The  People  of  the  State  of  Neto  York,  represented  in  Senate  and 
Assembly  J  do  enact  as  follows: 

Title        1.  OrKanluHon   and  jarladlctlon.      (ft    1>16.) 

11.  Venae   and   commencement    of   actions,    parties.      (||    17-28.) 
III.  ProTlaional    remedies   and   actions    to   fbrocloee   liens   on   chattels. 
(li  2<^77.) 
ArUcle       I.  Arrest.      (H   29^8.) 

II.  AtUchment.      (|f    3d-56.) 

III.  RppIeTin.      (II   57^9.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel.    (||  70-77). 
IT.  Pleadings.     (||  78-94.) 

V.  Proceedings  between  Joinder  of  Issue  and  trial.     (i|   95-117.) 
Article       I.  Bringing   cause  on   for    trial;   adjournments;    .subpoe- 
nas: attaebmont  against  and  liability  of  defaulting 
witness.      (II  95-100.) 
II.  Commission    to   take  testimony;   depositions;    physical 
examination.     (||  101-117.) 
VI.  Trial;    Jurors;    submission    of    controversy.      (||    118-124.) 
VII.  lodgment   and   execution.      (||    125-142.) 
Article       I.  Judgments.      (||  125-129.) 
11.  Execution.      (||    130-142.) 
VIII.  Clerks  and   marshals.      (||    143-153.) 
Article       I.  Oerks.      (||    143-144.) 
II.  Marshals.     (||   146-163.) 
IX.  Appeals.      (||  154-163.) 
X.  Costs  and  fees.      (|i   164-178.) 
XI.  Definitions;    construction   and   effect   of  act.      (||    179-189.) 

TITLE  I. 

Organization  and  Jurisdiction. 

S«e.  1.  The  court  and  Justices  continued;   term  of  office. 
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I  1.  The  court  And  Justices   eontinaedi   term  of  ofllee. 

The  mitnicipfal  court  of  the  city  ot  New  York,  as  it  exists  on 
the  thirty-first  day  of  AuRiist,  nineteen  hundred  and  fifteen, 
shall  be  continued;  provided,  however,  that  from  and  after  the 
first  day  of  September,  nineteen  hundred  and  fifteen,  it  shall  be 
a  court  of  record.  Tlic  justices  thereof  in  office  when  thin  act 
takes  effect  shall  continue  to  hold  office  until  the  expiration  of 
their  respective  terms.  The  successors  of  said  justices  shall  be 
elected  for  terms  of  ten  years  by  the  electors  of  the  several 
municipal  court  districts,  as  hereby  constituted,  at  the  general 
election  to  be  held  in  the  years  at  the  end  of  which  the  respective 
terms  of  said  justices  shall  expire. 

New.  Municipal  Court  made  a  rourt  of  record.  ThUi  iwctlon  superMdcs 
Greater  New  York  Charter,  ||  1350,  1351,  1352  (aa  amended  by  U  1907, 
cb.  608  and  L.  1911,  ch.  608)  and  1356. 

I  2.  Qnallflcatlous  and  duties  of  Justices i  oath  of  ofllee* 

No  one  shall  be  elij^ible  to  the  oflice  of  justice  of  this  court, 
after  the  first  day  of  September,  nineteen  hundred  and  fifteen, 
unless  he  be  a  resident  and  elector  in  the  district  for  which  he 
shall  be  elected  or  appointed  and  shall  have  been  an  attorney 
and  counselor-at-law  of  the  state  of  New  York  for  at  least  five 
years  or  unless  he  shall  have  served  as  a  justice  of  such  municipal 
court.  No  justice  shall  engage  in  any  other  business  or  profes- 
sion, or  hold  any  other  public  otfice,  or  act  as  referee  or  receiver, 
but  each  justice  shall  devote  his  whole  time  and  capacity,  so  far 
as  the  public  interest  demands,  to  the  duties  of  his  office.  Before 
entering  upon  his  duties  each  justice  elected  or  appointed  pur- 
suant to  this  act,  shall  take  and  file  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  constitution. 

The  justices  may,  by  virtue  of  their  offices,  administer  oaths, 
take  depositions  and  acknowledgments  within  the  city  of  New 
York,  and  certify  the  same  in  the  manner  and  with  like  effect  as 
justices  of  other  courts  of  record. 

New.  Superaedes  |S  1353,  1354  of  Greater  New  York  Charter  wlthoot 
change.     Last  sentence  Includes  former   §   lU  of  Municliial  Court  Act. 

I  10  originally  revised   from  L.   1»01,   ch.   466,   |  1379. 

i  3.  Salaries  of  Justices. 

The  salary  of  each  justice,  except  those  appointed  or  elected 
from  the  boroughs  of  Queens  and  Richmond,  shall  be  eight  thou- 
sand dollars  a  year,  to  be  paid  in  equal  monthly  installments  by 
the  proper  officers  of  the  citv  and  the  salary  of  each  justice  ap- 
pointed or  elected  for  the  boroughs  of  Queens  and  Richmond 
shall  be  seven  thousand  dollars  a  year,  to  be  paid  in  the  same 
manner;  provided,  however,  that  whenever  a  justice  elected  or  ap- 
pointed for  the  borough  of  Queens  or  the  borough  of  Richmond 
shall  hold  court  in  either  of  the  boroughs  of  Manhattan,  Brook- 
lyn or  The  Bronx,  he  shall  receive  the  additional  sum  of  ten 
dollars  for  each  day  on  which  he  shall  so  hold  court,  not  exceed- 
ing, however,  such  sum  as  shall,  together  with  his  said  salary, 
make  the  amount  received  by  him  in  any  one  year  equal  to  the 
salary  of  a  justice  of  one  of  the  other  boroughs.  Such  additional 
sum  shall  be  paid  on  the  certification  of  the  president  of  the 
board  of  justices  that  the  holding  of  court  by  such  justice  was 
necessary,  in  consequence  of  the  illness  or  necessary  absence  of 
the  justice  regularly  assigned  to  hold  the  same,  or  on  account  of 
pressure  of  business. 

New.  I  1355  of  Greater  New  York  Charter,  as  imcndtid  by  L.  1907, 
ch.  603,  re-enacted  without  change.  ><->  t 
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I  4.  Vacancy  in  tbe  ofBce  of  Jnatlce. 

A  vacancy  occurring  in  the  oflBce  of  justice  of  this  court  other- 
wise than  by  expiration  of  term,  tihall  be  filled  at  the  next  ensuing 
general  election  for  the  unexpired  term  commencing  on  the  first 
day  of  January  next  after  said  election;  and  the  mayor  of  the 
city  of  New  York  shall  appoint  a  duly  qualified  attorney  to  fill 
8uch  vacancy  in  the  interim,  within  twenty  days  after  the  same 
occurs. 

This  section  is  sabstantially  |  1357  of  Greater  New  York  Charter.  L.  1907, 
ch.  60.'),  in  w  far  as  it  amended  that  aection,  is  unconstitational  (In  re 
Markland  y.  Scully,   203  N.  Y.  158). 

I  6.  [Am'd,  1910.]  Districts  and  number  of  Jnattoes 
therein. 

The  several  boroughs  composing  the  city  of  New  York  are 
hereby  divided  into  districts,  in  each  of  which  sessions  of  the 
court  shall  be  held,  and  justices  shall  hold  ofiice  therein  in  number 
as  follows: 

a.  In  the  borough  of  The  Bronx  there  shall  be  two  districts,  as 
follows: 

1.  The  first  district  embracing  the  territory  described  in  chapter 
nine  hundred  and  thirty-four  of  the  laws  of  eighteen  hundred 
and  ninety-five;  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embracing  the  remainder  of  said  bor- 
ough; in  which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts, 
as  follows: 

1.  The  first  district  embraces  the  territory  bounded  on  the 
south  and  west  by  the  southerly  and  westerly  boundaries  of  the 
said  borough;  on  the  north  by  the  center  line  of  Fourteenth  street 
and  the  center  line  of  Fifth  street,  from  the  Bowery  to  Second 
avenue;  on  the  east  by  the  center  lines  of  Fourth  avenue,  from 
Fourteenth  street  to  Fifth  street.  Second  avenue,  Chrystie  street, 
Division  street  and  Catharine  street;  in  which  district  there  shall 
be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the 
Bonth  by  the  center  line  of  Fifth  street,  from  the  Bowery  to 
Second  avenue,  and  on  the  south  and  east  by  the  southerly  and 
easterly  boundaries  of  the  said  borough;  on  the  north  by  the 
center  line  of  Bast  Fourteenth  street;  on  the  west  by  the  center 
lines  of  Fourth  avenue,  from  Fourteenth  street  to  Fifth  street, 
and  of  Second  avenue,  Chrystie  street.  Division  street  and  Cath- 
arine street:  in  which  district  there  shall  be  four  justices. 

3.  The  third  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street;  on  the  east  by  the 
center  line  of  Seventh  avenue,  from  Fourteenth  street  to  Fifty- 
ninth  street,  and  by  the  center  line  of  Central  Park  West,  from 
Fifty-ninth  street  to  Sixty-fifth  street;  on  the  north  by  the  center 
line  of  Sixty-fifth  street  and  the  center  line  of  Fifty-ninth  street, 
from  Seventh  to  Eighth  avenues;  on  the  west  by  the  westerly 
boundary  of  the  said  borough;  in  which  district  there  shall  be  two 
justices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  East  Fourteenth  street;  on  the  west 
by  the  center  line  of  I^^'xington  avenue  and  by  the  center  line  of 
Irving  place,  including  its  projoctlon  through  Oramercy  park;  on 
the  north  by  fhe  center  line  of  Fifty-ninth  street;  on  the  east 
bv  the  easterlv  Tine  of  said  borough:  excluding,  however,  any  por- 
tion  of  Blackweirs  island;  in  which  district  there  shall  be  two 
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5.  The  fifth  district  embraces  the  territory  bounded  on  the 
south  by  the  cehttT  lino  of  Sixty-fifth  street;  on  the  east  by  tbo 
center  line  of  Central  Park  West;  on  the  north  by  the  center  line 
of  One  Hundred  and  Tenth  street;  on  the  west  by  the  westerly 
boundary  of  said  borough;  in  which  district  there  shall  be  three 
justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  Hue  of  Fifty-ninth  street,  and  by  the  center 
line  of  Ninety-sixth  street  from  Lexington  avenue  to  Fifth  ave- 
nue; on  the  west  by  the  center  line  of  Lexington  arenue,  from 
Fifty-ninth  street  to  Ninety-sixth  street,  and  the  center  line  of 
Fifth  avenue,  from  Ninety-sixth  street  to  One  Hundred  and 
Tenth  street;  on  the  north  by  the  center  Hue  of  One  Hundred 
and  Tenth  street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  however,  all  of  Blackweirs  island  and  ex- 
cluding any  portion  of  Ward's  island;  in  which  district  there  shall 
be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the 
south  by  the  center  Hue  of  One  Hundred  and  Tenth  street;  on  the 
east  by  the  center  line  of  Fifth  avenue  to  the  northerly  terminus 
thereof,  and  north  of  the  northerly  terminus  of  Fifth  avenue,  fol- 
lowing in  a  northerly  direction  the  course  of  the  Harlem  river  on 
a  line  coterminous  with  the  easterly  boundary  of  said  boroufrb; 
on  the  north  and  west  by  the  northerly  and  westerly  boundaries 
of  said  borough;  in  which  district  there  shall  be  three  justices. 

8.  The  eighth  district  embraces  the  territory  bounded  od  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
west  by  the  center  line  of  Fifth  avenue;  on  the  north  and  east  by 
the  northerly  and  easterly  boundaries  of  said  borough,  incladiog 
Handairs  island  and  the  whole  of  Ward's  island;  in  which  dis- 
trict there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street  and  by  the  center 
line  of  Fifty-ninth  street,  from  the  center  line  of  Seventh  avenue 
to  the  center  line  of  Central  Park  West;  on  the  east  by  the  center 
liue  of  Lexington  avenue  and  by  the  center  line  of  Irving  place, 
including  its  projection  through  Gra mercy  park,  and  by  the  center 
line  of  Fifth  avenue,  from  the  center  line  of  Ninety-sixth  street 
to  the  center  line  of  One  Hundred  and  Tenth  street;  on  the  north 
by  the  center  line  of  Ninety-sixth  street,  from  the  center  line  of 
Ijexington  avenue  to  the  center  line  of  Fifth  avenue,  and  by  One 
Hundred  and  Tenth  street,  from  Fifth  avenue  to  Central  Pai^ 
West;  on  the  west  bv  the  center  line  of  Seventh  avenue  and  Cen- 
tral Park  West;  in  which  district  there  shall  be  four  justices. 

c.  In  the  borough  of  Brooklyn  there  shall  be  MTtn  dlstricti, 
as  follows; 

1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Flushing  avenue  from 
Washington  avenue  to  Navy  street;  the  westerly  side  of  the 
United  States  navy  yard  from  Flushing  avenue  to  the  point 
where  it  touches  the  waters  of  Wallabout  channel;  a  line  draifn 
from  the  said  point  to  and  along  the  center  line  of  the  south- 
westerly branch  of  the  Wallabout  channel  from  the  said  point  to 
the  westerly  boundary  of  said  borough;  the  westerly  boundary 
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of  the  said  borotigh  from  Its  intersection  with  the  said  center 
line  of  Wallabout  channel  to  a  point  where  it  would  be  inter- 
sected by  the  center  line  of  Oowanus  bay,  if  continued  thereto; 
the  said  center  line  of  Gowanus  bay  and  the  center  line  of 
Go  wan  us  canal  from  the  said  point  of  its  said  intersection  with 
said  westerly  boundary  to  the  center  line  of  Hamilton  avenue; 
the  center  line  of  Hamilton  ayenue  from  the  said  point  of  its 
Intersection  with  the  center  line  of  Oowanus  canal  to  Prospect 
avenue;  the  center  line  of  Prospect  avenue  from  Hamilton  avenue 
to  Fifth  avenue;  the  center  line  of  Fifth  avenue  from  Prospect 
avenue  to  Flatbush  avenue;  the  center  line  of  Flatbush  avenue 
from  Fifth  avenue  to  Fulton  street;  the  center  line  of  Fulton 
street  from  Flatbush  avenue  to  Bridge  street;  the  center  line  of 
Bridge  street  from  Fulton  street  to  Myrtle  avenue;  the  center 
line  of  Myrtle  avenue  from  Bridge  street  to  Hudson  avenue; 
the  center  line  of  Hudson  avenue  from  Myrtle  avenue  to  Johnson 
street;  the  center  line  of  Johnaon  street  from  Hudson  avenue  to 
Navy  street;  the  center  line  of  Navy  street  from  Johnson  street 
to  Myrtle  avenue;  the  center  line  of  Myrtle  avenue  from  Navy 
street  to  Raymond  street;  the  center  line  of  Raymond  street 
from  Myrtle  avenue  to  Bolivar  street;  the  center  line  of  Bolivar 
street  from  Raymond  street  to  Saint  Edwards  street;  the  center 
line  of  Saint  Bdwards  street  from  Bolivar  street  to  Willoughby 
street;  the  center  line  of  Willoughby  street  from  Saint  Edwards 
street  to  Raymond  street;  the  center  line  of  Raymond  street  from 
WiUoughy  street  to  Lafayette  street;  the  center  line  of  Lafayette 
street  from  Raymond  street  to  Navy  street;  the  center  line  of 
Navy  street  from  Lafayette  street  to  DeKalb  avenue;  the  center 
line  of  DeKalb  avenue  from  Navy  street  to  Washington  park; 
the  center  Une  of  Washington  parlc  from  DeKalb  avenue  to 
Myrtle  avenue;  the  center  line  of  Myrtle  avenue  from  Washing- 
ton park  to  Washington  avenue:  the  center  line  of  Washington 
avenue  from  Myrtle  avenue  to  Flushing  avenue;  in  which  district 
there  shall  *be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  and 
within  the  following:  The  center  line  of  Flushing  avenue  from 
Washington  avenue  to  Broadway;  the  center  lines  of  Broadway 
and  Stuyvesant  avenue  from  Flushing  avenue  to  Fulton  street; 
the  center  Une  of  Fulton  street  from  Stuyvesant  avenue  to  Sche- 
nectady a  venae;  the  center  line  of  Schenectady  avenue  from  Ful- 
ton street  to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue 
from  Schenectady  avenue  to  Grand  avenue;  the  center  line  of 
Grand  avenue  from  Atlantic  avenue  to  Lefferts  place;  the  center 
line  of  Lefferts  place  from  Grand  avenue  to  Saint  James  place; 
the  center  line  of  Saint  James  place  from  Lefferts  place  to  Atlan- 
tic avenue;  the  center  line  of  Atlantic  avenue  from  Saint  James 
place  to  Washington  avenue;  the  center  line  of  Washington 
avenue  from  Atlantic  avenue  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

8.  The  third  district  embraces  the  territory  boimded  by  and 
vnthin  the  following:  the  center  line  of  Flushing  avenue  from 
Navy  street  to  Broadway;  the  center  Une  of  Broadway  fron 
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Flushing  avenue  to  Willonghby  avenue:  the  center  line  of  WO- 
loughby  avenue  from  Broadway  to  Busnwick  avenue;  the  center 
line  of  Boshwick  avenue  from  Willoughby  avenue  to  Suydam 
street;  the  center  line  of  Suydam  street  from  Bush  wick  avenue  to 
Central  avenue;  the  center  line  of  Central  avenue  from  Suydam 
street  to  Starr  street;  the  center  line  of  Starr  street  from  Central 
avenue  to  the  boundary  of  said  borough;  the  easterly,  northerly 
and  westerly  boundaries  of  the  said  borough  from  Starr  street 
to  the  point  of  intersection  of  said  westerly  boundary  with  the 
center  Ime  of  the  southwesterly  branch  of  the  Wallabout  channel, 
if  continued  thereto;  the  said  center  line  of  the  southwesterly 
branch  of  the  Wallabout  channel  to  and  along  a  line  drawn  to 
the  Doint  where  the  westerly  side  of  the  United  States  navy  yard 
touches  the  waters  of  said  Wallabout  channel;  the  said  westerly 
side  of  the  United  States  navy  yard  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Fulton  street  from 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  street 
from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue:  the 
center  line  of  Howard  avenue  from  Eastern  parkway  to  BUst 
New  York  avenue;  the  center  line  of  East  New  York  avenue 
from  Howard  avenue  to  Montgomery  street;  the  center  line  of 
Montgomery  street  from  East  New  York  avenue  to  Franklin  ave- 
nue; the  center  line  of  Franklin  avenue  from  Montgomery  street 
to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue  from 
Franklin  avenue  to  Schenectady  avenue;  the  center  line  of  Sche- 
nectady avenue  from  Atlantic  avenue  to  Fulton  street;  the 
center  line  of  Fulton  street  from  Schenectady  avenue  to  Stuy- 
vesant  avenue;  the  center  line  of  Stuyvesant  avenue  from  Fulton 
street  to  Broadway;  the  center  line  of  Broadway  from  Stuyvesant 
avenue  to  W^illoughby  avenue;  the  center  line  of  Willoughby 
avenue  from  Broadway  to  Bush  wick  avenue;  the  center  line  of 
Bush  wick  avenue  from  Willoughby  avenue  to  Suydam  street;  the 
center  line  of  Suydam  street  from  Bushwick  avenue  to  Central 
avenue;  the  center  line  of  Central  avenue  from  Suydam  street  to 
Starr  street;  the  center  line  of  Starr  street  from  Central  avenue 
to  the  northeasterly  boundary  of  said  borough;  the  said  boundary 
of  said  borough  from  Starr  street  to  Stockholm  street;  the  center 
line  of  Stockholm  street  from  the  said  boundary  to  Bushwick  ave- 
nue; the  center  line  of  Bushwick  avenue  from  Stockholm  street 
to  Kossuth  place;  the  center  line  of  Kossuth  place  from  Bushwick 
avenue  to  Broadway;  the  center  line  of  Broadway  from  Kossuth 
place  to  Fulton  street;  in  which  district  there  shall  be  one  justice. 

5.  The  fifth  district  embraces  the  territory  bounded  hy  and 
within  the  following:  the  center  line  of  Hamilton  avenue  from 
the  center  line  of  Gowanus  canal  to  Prospect  avenue;  the  center 
line  of  Prospect  avenue  from  Hamilton  avenue  to  Terrace  place; 
the  center  line  of  Terrace  place  from  Prospect  avenue  to  Gravea- 
end  avenue;  the  center  line  of  Gravesend  avenue  from  Terrace 
place  to  Fort  Hamilton  parkway;  the  center  line  of  Fort  Hamil- 
ton parkway  from  Gravesend  avenue  to  Thirty-seventh  street;  the 
center  line  of  Thirty-seventh  street  from  Fort  Hamilton  parkway 
to  Tenth  avenue;  the  center  line  of  Tenth  avenue  from  Thlrty- 
aeventh  street  to  Thirty-ninth  street;  the  center  line  of  Thirty- 
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ninth  Btreet  from  Tenth  avenue  to  Twelfth  avenue;  the  cent^ 
line  of  Twelfth  avenue  from  Thirty-ninth  street  to  Fortieth 
street;  the  center  line  of  Fortieth  street  from  Twelfth  avenue  to 
Thirteenth  avenue;  the  center  line  of  Thirteenth  avenue  from 
Fortieth  street  to  Forty-first  street;  the  center  line  of  Forty-first 
street  from  Thirteenth  avenue  to  Fourteenth  avenue:  the  center 
line  of  Fourteenth  avenue  from  Forty-first  street  to.  Forty-second 
street;  the  center  line  of  Forty-second  street  from  Fourteenth 
avenue  to  Fifteenth  avenue;  the  center  line  of  Fifteenth  avenue 
from  Forty-second  street  to  Forty-third  street;  the  center  line  of 
Forty-third  street  from  Fifteenth  avenue  to  Seventeenth  avenue; 
the  center  line  of  Seventeenth  avenue  from  Forty-third  street  to 
^\  est  street:  the  center  line  of  West  street  from  Seventeenth  avo- 
niie  to  Eighteenth  avenue:  the  center  line  of  Eighteenth  avenue 
from  West  street  to  Graveseud  avenue;  the  center  line  of  Graves- 
end  avenue  from  Eighteenth  avenue  to  Avenue  J;  the  center  line 
of  Avenue  J  from  Gravesend  avenue  to  Ocean  parkway;  the  cen- 
ter line  of  Ocean  parkway  from  Avenue  J  to  Foster  avenue;  the 
center  line  of  Foster  avenue  from  Ocean  parkway  to  East  Seven- 
teenth street;  the  center  line  of  Bast  Seventeenth  street  from 
Foster  avenue  to  Avenue  R;  the  center  line  of  Avenue  R  from 
East  Seventeenth  street  to  Nostrand  avenue;  the  center  line  of 
Nostrand  avenue  from  Avenue  R  to  Avenue  U;  the  center  line  of 
Avenue  U  from  Nostrand  avenue  to  Gerritsen  avenue;  the  center 
line  of  Gerritsen  avenue  from  Avenue  U  to  Avenue  U ;  the  center 
line  of  Avenue  U  from  Gerritsen  avenue  to  the  center  line  of 
Gerritsen  basin,  or  millpond;  the  center  line  of  Gerritsen  basin 
or  millpond  from  Avenue  U  to  Sheepshead  bay  to  the  line  divid- 
ing the  borough  of  Brooklyn  from  the  borough  of  Queens;  the 
southerly  and  westerly  bundaries  of  the  said  borough  of  Brook- 
lyn from  the  said  dividing  line  between  the  boroughs  of  Brooklyn  . 
and  Queens  to  a  point  on  the  southwesterly  bound arv  of  the 
borough  of  Brooklyn  where  it  would  be  intersected  by  the  center 
line  of  Gowanus  bay,  or  canal,  if  continued  thereto;  the  said 
center  line  of  Gowanus  bay,  or  canal,  from  the  said  westerly 
boundary  of  the  borough  of  Brooklyn  to  the  center  line  of 
Hamilton  avenue;  in  which  borough  there  shall  be  one  justice. 

6.  The  sixth  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Foster  avenue  from 
Ocean  parkway  to  East  Thirty-first  street;  the  center  line  of 
Bast  Thirty-first  street  from  Foster  avenue  to  Farragut  road; 
the  center  line  of  Farragut  road  from  East  Tliirty-first  street  to 
B)ast  Fifty-eighth  street;  the  center  line  of  East  Fifty-eighth 
street  from  Farragut  road  to  Church  avenue;  the  center  line  of 
Church  avenue  from  East  Fifty -eighth  street  to  Remsen  avenue; 
the  center  line  of  Remsen  avenue  from  Church  avenue  to  Linden 
avenue;  the  center  line  of  Linden  avenue  from  Remsen  avenue  to 
East  Ninety-eighth  street:  the  center  line  of  Bast  Ninety-eighth 
street  from  Linden  avenue  to  Tapscott  street;  the  center  line  of 
Tapscott  street  from  East  Ninety-eighth  street  to  East  New  York 
avenue;  the  center  line  of  East  New  York  avenue  from  Tapscott 
street  to  Montgomery  street;  the  center  line  of  Montgomery  street 
from  Bast  New  York  avenue  to  Franklin  avenue:  the  center  line 
of  Franklin  avenue  from  Montgomery  street  to  Atlantic  avenue; 
the  center  line  of  Atlantic  avenue  from  Franklin  avenue  to  Grand 
avenue;  the  center  line  of  Grand  avenue  from  Atlantic  avenue 
to  Lefferts  place;  the  center  line  of  Lefiferts  place  from  Grand 
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ETentie  to  Saint  James  place;  the  center  line  of  Saint  James  place 
from  lA^fiferts  place  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  fronj  ftaiiit  James  place  to  Washington  avenue;  the  center 
line  of  Washington  avenue  from  Atlantic  a\euue  to  Myrtle  ave- 
nue; the  center  line  of  Myrtle  avenue  from  Washington  avenue  * 
to  Washington  park;  the  center  line  of  Washington  park  fnHn 
Myrtle  avenue  to  Dekalb  avenue;  the  center  line  of  Dekalb  ave- 
nue from  Washington  park  to  Navy  street;  the  center  line  of 
Navy  street  from  Dekalb  avenue  to  Lafayette  street;  the  center 
line  of  Lafayette  street  from  Navy  street  to  Raymond  street;  the 
center  line  of  Raymond  street  from  Lafayette  street  to  Willoughby 
street;  the  center  line  of  W^illoughby  street  from  Raymond  street 
to  Saint  Edwards  street;  the  center  line  of  Saint  Bdvrarda  street 
from  Willoughby  street  to  Bolivar  street;  the  center  line  of  Boli- 
var street  from  Saint  Edwards  street  to  Raymond  street;  the 
center  line  of  Raymond  street  from  Bolivar  street  to  Myrtle 
avenue;  the  center  line  of  Myrtle  avenue  from  Raymond  street 
to  Navy  street;  the  center  line  of  Navy  street  from  Myrtle  ave- 
nue to  Johnson  street;  the  center  line  of  Johnson  street  from 
Navy  street  to  Hudson  avenue;  the  center  line  of  Hudson  avenue 
from  Johnson  street  to  Myrtle  avenue;  the  center  line  of  Myrtle 
avenue  from  Hudson  avenue  to  Bridge  street;  the  center  line  of 
Bridge  street  from  Myrtle  avenue  to  Fulton  street;  the  center 
line  of  Fulton  street  from  Bridge  street  to  Flatbnah  avenue;  the 
center  line  of  Flatbush  avenue  from  Fulton  street  to  Fifth  ave- 
nue; the  center  line  of  Fifth  avenue  from  Flatbush  avenue  to 
Prospect  avenue;  the  center  line  of  Prospect  avenue  from  Fifth 
avenue  to  Terrace  place;  the  center  line  of  Terrace  place  from 
Prospect  avenue  to  Gravesend  avenue;  the  center  line  of  Oraves- 
end  avenue  from  Terrace  place  to  Fort  Hamilton  parkway;  the 
center  line  of  Fort  Hamilton  parkway  from  Graresend  avenue  to 
Thirty-seventh  street;  the  center  line  of  Thirty-seventh  street 
from  Fort  Hamilton  avenue  to  Tenth  avenue;  the  center  line  of 
Tenth  avenue  from  Thirty-seventh  street  to  Thirty-ninth  street; 
the  center  line  of  Thirty-ninth  street  from  Tenth  avenue  to 
Twelfth  avenue;  the  center  line  of  Twelfth  avenue  from  Thirty- 
ninth  street  to  Fortieth  street;  the  center  line  of  Fortieth  street 
from  Twelfth  avenue  to  Thirteenth  avenue;  the  center  line  of 
Thirteenth  avenue  from  Fortieth  street  to  Forty-first  street;  the 
ceuter  line  of  Forty-first  street  from  Thirteenth  avenue  to 
Fourteenth  avenue;  the  center  line  of  Fourteenth  avenue  from 
Forty-first  street  to  Forty-second  street;  the  center  line  of  Forty- 
second  street  from  Fourteenth  avenue  to  Fifteenth  avenue;  the 
center  line  of  Fifteenth  avenue  from  Forty-second  street  to 
Forty-third  street;  the  center  line  of  Forty-third  street  from  Fif- 
teenth avenue  to  Seventeenth  avenue;  the  center  line  of  Seven- 
teenth avenue  from  Forty -third  street  to  'West  street;  the  center 
line  of  West  street  from  Seventeenth  avenue  to  Eighteenth  ave- 
nue; the  center  line  of  Eighteenth  avenue  from  West  street  to 
Gravesend  avenue;  the  center  line  of  Gravesend  avenue  from 
Eighteenth  avenue  to  Avenue  J;  the  center  line  <^  Avenue  J 
from  Gravesend  avenue  to  Ocean  parkway;  the  center  line  of 
Ocean  parkway  from  Avenue  J  to  Foster  avenue;  in  whi^ 
district  there  shall  be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Fulton  street  from 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  street 
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from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue; 
the  center  line  of  Howard  avenue  from  Eastern  parkway  to  East 
New  York  avenue;  the  center  line  of  ESaat  New  York  avenue 
from  Howard  avenue  to  Tapscott  street;  the  center  line  of  Tap- 
scott  street  from  East  New  York  avenue  to  East  Niuety-ei)?hth 
street;  the  center  line  of  East  Ninety-eighth -street  from  Tapscott 
street  to  Linden  avenue;  the  center  line  of  Linden  avenue  from 
East  Ninety-eighth  street  to  Remsen  avenue;  the  center  line  of 
Remsen  avenue  from  Linden  avenue  to  Church  avenue;  the  center 
line  of  Church  avenue  from  Remsen  avenue  to  East  Fifty-eighth 
street;  the  center  line  of  East  Fifty-eighth  street  from  Church 
avenue  to  Farragut  road;  the  center  line  of  Farragut  road  from 
Eiast  Fifty-eighth  street  to  East  Thirty-first  street;  the  center 
line  of  East  Thirty-first  street  from  Farragut  road  to  Foster 
avenue;  the  center  line  of  Foster  avenue  from  East  Thirty-first 
street  to  East  Seventeenth  street;  the  center  line  of  Bast  Seven- 
teenth street  from  Foster  avenue  to  Avenue  R;  the  center  line  of 
Avenue  R  from  East  Seventeenth  street  to  Nostrand  avenue;  the 
center  line  of  Nostrand  avenue  from  Avenue  R  to  Avenue  U; 
the  center  line  of  Avenue  U  from  Nostrand  avenue  to  Uerritsen 
avenue;  the  center  line  of  Gerritsen  avenue  from  Avenue  U  to 
Avenue  U;  the  center  line  of  Avenue  U  from  Gerritsen  avenue 
to  Gerritsen*s  basin,  or  millpond;  the  center  line  of  Gerritsen's 
basin,  or  millpond,  to  Sheepshead  bay,  to  the  line  dividing  the 
borough  of  Brooklyn  from  the  borough  of  Queens  in  Rockaway 
inlet;  the  said  line  dividing  the  borough  of  Brooklyn  from  the 
borough  of  Queens  from  the  said  Intersection  in  said  Rockaway 
inlet  to  Stockholm  street;  the  center  line  of  Stockholm  street  from 
the  said  dividing  line  to  Bush  wick  avenue;  the  center  line  of 
Bush  wick  avenue  from  Stockholm  street  to  Kossuth  place;  the 
center  line  of  Kossuth  place  from  Bushwick  avenue  to  Broadway*; 
the  center  line  of  Broadway  from  Kossuth  place  to  Fulton  street; 
in  which  district  there  shall  be  two  justices. 
Sabd.  c  repealed  and  re-enacted  by  L.  1916,  c  479.  in  effect  May  9,  1916. 

t  22.  This  act  shall  not  affect  any  action  or  proceeding  in  the 
municipal  courts  as  presently  constituted,  now  pending,  or  affect 
any  of  the  districts  mentioned  in  said  section  c  of  said  act  before 
this  amendment  thereof,  or  affect  in  any  wise  the  justices  of  the 
districts  now  existing  who  shall  under  the  expiration  of  their  re- 
spective terms  be  and  continue  as  justices  of  said  court  for  the 
districts  for  which  they  were  elected,  and,  of  the  districts  by  this 
act  territorially  changed  and  altered  bearing  the  same  number  as 
that  in  and  for  which  they  were  respectively  elected. 

d.  In  the  borough  of  Queens  there  sliall  be  four  districts,  as 
follows: 

1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  canal,  Rapelye  avenue,  Jackson  avenue.  Old  bowery 
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Bay  road,  Bowery  bay,  East  river  and  Newtown  creek;  in  which 
district  there  shall  be  one  justice. 

2.  The  second  district  enibracen  the  territory  bounded  by  and 
within  Maspeth  avenue.  Maurice  avenue,  Calanum  road.  Ixni; 
Island  railroad,  Trotting-course  lane,  MetroiM>iitan  aTenue, 
boundary  line  between  the  second  and  fourth  wards,  boundary 
line  between  the  second  and  third  wards,  FlushinK  creek,  Ireland 
Mill  road,  Lawrence  avenue,  Bradford  avenue,  Main  street,  Lin- 
coln street,  Union  street,  Broadway,  l*arsons  avenue,  Lin<M»ln 
street,  Percy  street,  Sanford  avenue.  Murray  lane,  Bayside 
avenue.  Little  Bayside  road,  Little  Neck  bay,  East  river.  Bowery 
ba.v.  Old  Bowery  Bay  road,  Jackson  avenue,  R«peb'e  avenue,  the 
canal  and  Newtown  creek;  in  which  district  there  shall  be  one 
justice. 

3.  The  third  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue,  Maurice  avenue,  C^alamus  road,  Lonjr 
Island  railroad,  TrottiuK-eourse  lane,  Metropolitan  avenue 
boundary  line  between  the  second  and  fourth  wards,  Vandervc<»r 
avenue,  Jamaica  avenue,  Shaw  avenue,  Atlantic  avenue.  M<»rris 
avenue,  llockaway  road,  boundary  line  between  Queens  and  Nas- 
sau counties,  Atlantic  ocean,  liockaway  inlet,  boundary  liiK*  be- 
tween Queens  and  Kings  counties  and  Newtown  creek:  in  which 
district  there  shall  be  one  justice. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  boundary  line  between  the  second  and  fourth  wards, 
the  boundary  line  between  the  second  and  third  wanls.  Flushini; 
creek,    Ireland    Mill    road,    Lawrence   avenue,.   Bradford    avenue, 

•  Main  street,  Lincoln  street,  Union  street,  Broadway,  l*an«on>' 
avenue,  Lincoln  street,  Percy  street,  Sandford  avenue.  Murray 
lane,  Bayside  avenue.  Little  Bayside  road.  Little  Nt»ck  bay. 
boundary  line  between  Queens  and  Nassau  counties.  Kockaway 
road.  Morris  avenue,  Atlantic  avenue.  Shaw  avenue.  Jamaica 
avenue  and  Vanderveer  avenue;  in  which  district  there  shall  Ih' 
one  justice. 

e.  In  the  borough  of  Richmond  there  shall  be  two  districts,  as 
follows: 

1.  The  first  district  embraces  wards  one  and  three  of  said  l>or- 
ouph;  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embrnces  wards  two,  four  and  fire  of  said 
borough ;  in  which  district  there  shall  be  one  justice. 

Npw.  Re-enaets  H  13oS- 1.103  of  Greater  New  York  Charter,  as  amcodt^l 
by  L.  1007,  oh.  603  and  L.  10U8,  ch.  402,  but  tnakes  no  ehani^e  In  the  law. 

I  G.  Jurlsdlotlon. 

The  municipal  court  of  the  city  of  New  York  shall  have  juris- 
diction : 

1.  Of  the  following  actions  when  the  amount  claimed  in  the 
summouM  does  not  exceed  one  thousand  dollars,  exclusive  of  in- 
terest and  costs:  an  action  upon  a  contract,  express  or  implieiL 
other  than  a  contract  to  marry;  an  action  to  recover  a  fine  t»r 
penalty;  an  actit)n  to  establish  a  mechanic's  lien  on  real  propert> 
and  to  recover  a  pergonal  jud;rmeiit  for  the  amount  due;  an 
action  to  foreclose  a  lien  on  a  chattel:  an  action  to  recover  dam- 
ages fr^r  an  esc-iDc  from  the  jail  liberties  of  any  connty  within 
the  city  of  New  York:  an  action  to  recover  damages  for  fraud  or 
deceit,  or  for  a  personal  injnr>-  or  an  injury  to  property.  exc<»pt 
actions  to  rccdver  damaires  for  assault,  battery.  maHcious  prose- 
cution, false  iinorisonnient.  libel,  sland(»r,  criminal  conversation. 
scdiictioM.    or   it*-s   of  suieiy   of  husband  or  wife;  aji   action  to 
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tal^^.  state  atid  detoritilnp  the  account  between  partners  after  dia- 
Bolution  or  other  termination  of  thi»ir  partnership  relation,  and  to 
render  Judgment  for  the  amouht  ho  found  to  be  duts  but  in  no 
erent  for  more  than  one  thousand  doll  urn. 

2.  Of  the  following  actions  and  proceedlngB:  an  action  to  re- 
cover a  chattel  or  chflttels  the  aarsregate  value  of  which  docs  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof;  a  summary  proceeding  authorized  by 
the  code  of  civil  procedure  to  recover  uo^seKRion  of  real  property 
situated  wholly  or  partly  within  the  district  where  the  applica- 
tion is  made,  and  In  such  a  proceeding  it  shall  not  be  necessary 
for  the  court  to  sign  the  warrant,  but  it  may  be  signed  by  the 
clerk:  an  action  in  behalf  of  the  people  of  the  state  or  the  eity 
of  New  I'ork,  brought  by  the  direction  of  a  commissioner  of 
public  charities  or  an  overseer  of  the  noor,  upon  a  bastardy  or 
abandonment  bond;  an  action  upon  the  bond  of  a  marshal  of  the 
city  of  New  York.  * 

8.  To  issue  or  vacate  a  re(iuisition  to  replevy,  a  warrant  of  at- 
tachment, a  warrant  to  selje  a  chattel  and  an  order  of  arrest;  to 
grant  or  vacate  a  stay  of  execution  or  of  other  proceedings,  in- 
clnding  a  warrant  In  summary  proceedings  to  recover  possession 
of  real  property,  provided  that  in  summary  proceedings  no  stay 
Rhall  be  granted  for  more  than  five  days;  to  render  judgment  in 
an  action,  or  to  make  a  final  order  in  a  summary  proceeding, 
npon  confession  or  upon  the  consent  of  both  parties. 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing 
litnltations,  by  or  against  the  citj*  of  New  York;  by  or  on  behalf 
of  the  people  of  the  state  of  New  York;  by  or  against  a  domestic 
t'orporation  or  n  foreign  corporation;  by  or  against  a  domestic  or 
foreign  executot'  or  administrator  in  his  representative  capacity; 
by  or  against  a  committee  of  an  incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of 
the  city  of  New  York  had  Jurisdiction  ott  the  thirty-first  day  of 
August,  nitieteen  hundred  and  fifteen. 

6.  To  pforide  systems  of  conciliation  and  arbitration  and  to 
enter  Judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default;  to  direct  or  set  aside  a  verdict;  to  vacate, 
amend,  correct  or  modify  any  process,  mandate,  judgment,  order 
OP  final  order,  in  furtherance  of  justice,  for  any  error  in  form  or 
substance;  to  grant  a  new  trial  upon  any  of  the  grounds  for 
which  a  new  trial  may  be  granted  by  the  supreme  court  in  an 
action  pending  therein,  Including  tlie  grounds  of  fraud  and  newly 
discovered  evidence. 

Former  I  1  of  Manlcipal  Conrt  Act  Am^ded  aad  rewrlttc^i.  |  1,  as 
amended  by  L.  lOOR,  ch.  51. "l;  U  1908.  ch.  495;  L.  1910.  ch.  5.'i8.  Originally 
revised  from  L.   1882.  oh.  410,   |  1285;  L.   1901,  ch.  406.   |  1364. 

Jurisdiction   Inorcaiied  from  $500   to  $1,000. 

Subd.  4  enlargen  the  claaMea  of  cksea  im'ltldcd  In  former  nnbd.  18.  Snbd. 
0  is  new.  See  |  R,  subds.  5  and  6.  Former  |  2  omitted  because  the  court 
has  only  thow  powers  that  are  Huei'lfleally  granted.  In  miminary  prooecHllngs 
over  which  this  oe»urt  has  Jurl8<Hction  the  title  to  roal  property  actually  does 
come  in  Issue  without  affecting  the  power  of  the  court.  In  other  cane.H  of 
which  this  court  has  Jurisdiction  It  can  rarely  if  ever  come  In  iHsue.  Kven 
onder  former  |  2  the  court  is  ousted  of  Jurisdiction  only  at  the  option  of 
the  defendant  and  upon  certain  contingeocies. 

I  t.  ^oArd  of  Juiitlces. 

1.  The  justices  or  this  court  shall  constitute  the  board  of  Jus- 
tices and  shall  discharge  the  functions  thereof.  Thev  shall  elect 
from  their  own  number  a  president  of  the  board  of  justices,  and 
may  at  pleasure  remove  him  and  elect  a  successor  m  his  place. 
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The  meetings  of  the  board  shall  be  public,  and,  so  far  as  prac- 
ticable, shall  be  held  at  regular  intervals;  and  all  its  pr()c<»edinjrs 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority of  all  the  members  of  the  board  shall  constitute  a  quorum. 
The  board  may  by  resolution  provide  for  the  conduct  of  its  meet 
iugs,  the  keeping  and  preservation  of  its  minutes  and  the  public 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  yearly  assignment  of  justices  to  bold  th«* 
several  parts  so  established;  provided,  however,  that  uo  justice 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  the 
borough  of  Manhattan  for  more  than  three  months  in  au.v  one 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  iustices- shall  preside  and  be 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  of  a  justice,  he  shall  exercise  general  suptr- 
vision  of  the  business  of  the  court  and  have  such  other  powers  as 
may  be  conferred  bj^  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  prompt  disposition  of  business, 
assign,  in  the  bon>ugh  from  which  he  was  elected,  any  justice 
temporarily  to  hold  court  in  any  district  in  said  borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma> 
assign  a  justice,  with  his  consent,  regardless  of  biirough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  Tlie  acts  or  direttions  of 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modified  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board.- 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  iwid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  annum.  The  secretary  of  the  board  of  justices  shall  have 
charge  of  such  administrative  work  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  may  direct. 

Former  §  11  of  Municipal  Court  Act,  and  |  1374  of  OrMiter  New  York 
Charter,  amended  and  rewritten  with  new  matter  added.  Embraceti  Booie  of 
the  matter  containe<l  in  former  §|  12  and  13  of  Municipal  Court  Act.  |  11, 
as  amended  by  L.  1904,  ch.  735;  I..  1907,  cb.  COS.  Originally  rerlaed  fr»«i 
L.    1901,    ch.   466.    {    1474. 

System  of  rotation  of  Justices  retained. 

S  8.  Rules  of  court. 

The  board  of  justices  may  adopt  and  amend  'rules  relating  to 
the  following  subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy- 
clerks,  assistant  <'lerks,  stenographers,  interpreters,  attendants 
and  employees:  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

.3.  The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act.  • 

*  Subd.  2.  as  it  appears  in  the  report  of  the  Moniclpml  Court  Commtaaloii, 
was  omitted  in  course  uf  iiaaaage  through   the  Legialature. 
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4.  The  calendar  practice  and  the  de«ij?na*  •'^n  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  a  system  of  conciliation  whereby  con- 
troversies may  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hearing:  and  decision  without  entry  of 
judgment. 

(5.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  division  of  the  supreme  court  for  the  first  and  second 
departments,  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  {  12.  amended  and  rewritten,  with  some  of  Its  provisions  trans- 
ferred to  new  i  1,  and  with  new  matter  added.  |  12,  ah  amended  by 
L..  1003.  ch.  282:  L.  1904,  oh.  .59S ;  1..  1907.  ch.  603;  L.  1908,  ch.  431. 
Originally  revised   from  L.   1901,  ch.  460,   |  1376. 

Provislona  for  ^orms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 

I  9.  Death  or  removal  of  Justice  not  to  affect  proceedings. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reas(m  of  the  death,  removal  from 
office  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give  judgment  in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  |  16  rewritten.  {  16  originally  revis^  from  L.  1857,  ch.  344; 
L.    1882,   ch.    410,    |    1390. 

I  10.  Time  and  place  of  holding  court. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fond 
to  provide  a  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  be  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  estabhshed,  and  on  such 
days  as  fixed,  by  said  board  and  at  the  places  provided  by  the 
commissioners  of  the  sinking  fund.  In  each  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  day  of  the  year  except 
Saturdays,  Sundays,  legal  holidays  and  during  the  months  of 
July  and  Augu.st,  at  least  one  part  of  the  court  with  a  justice  in 
attendance  shall  be  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  summary  proceedings,  actions  for  wages  and,  on  good  cause 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
deem  proper  to  be  tried. 

Former  |  17  amended  and  rewritten,  f  17,  as  amended  by  L.  1907.  ch.  603. 
OrijriDally  revlWKl  from  L.  1882.  ch.  410.  i  1291 :  L.  1901,  oh.  466,  f  1371. 
Provisions  of  second  w^ntence  of  former  section  revised  and  made  applicablw^ 
to  the  Borough  of  Br(K»klyn  and  to  the  s€H*ond  district  of  the  Borough  of 
Bronx  (with  hours  of  holding  court  omitted),  and  classes  of  cases  to  be  tried  In 
July  and  August  enlarged. 

S  11-   Seals. 

The  court  in  each  distri<*t  shall  have  an  official  seal  on  which 
shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 
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8  11*  Seals. 

The  court  in  each  district  shall  have  an  ofl9ci«l  seal  on  which 
shall  be  engraved  the  arms  of  the  state  of  New  York,  the  nAme 
of  the  court,  the  boroujch  and  the  district.  Such  seals  shall  be 
furnished  at  the  expense  of  the  city  of  New  York. 

Former  |  18  rewritten  without  substantial  cbanse.  I  18  oilsiiuiUj  rertad 
from  L.   1882,  cb.   410,   |   1293;   L.   1901,   eh.  466,    f   1371. 

I  12.  Access  to  coart  houses;  expenses  of  court,  hoipr  paid. 

The  justices  of  the  court  shall  have  access  to  and  possession  of 
the  court  houses.  It  shall  be  the  duty  of  the  board  of  aldermen 
of  the  city  of  New  York  and  its  several  officers  charged  with 
duties  in  that  behalf,  to  supply  and  pay  for  whatever  may  be 
necessary  for  the  transaction  of  the  business  of  said  court  and 
the  justices  thereof,  to  supply  all  proper  accommodations,  books, 
stationery  and  furniture,  and  to  pay  all  salaries,  compensations 
and  expenses  and  disbursements  herein  authori«ed;  and  the  board 
of  estimate  and  apportionment  shaM  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Former  |  19  rewritten  without  sabstantial  change,  f  19  orisioaUj  reriaed 
from  L.   1901,   ch.   466,   |   1380. 

I  18.  Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and 
criminal  contempts  shall  apply  to  this  court,  except  subdivisnon 
seven  of  section  seven  hundred  and  fifty-three  of  said  law  and 
except  that  the  provisions  of  said  law  relating  to  sheriffs  shall 
apply  to  marshals,  subject  to  the  provisions  of  section  one  hun- 
dred and  fifty-one  of  this  act. 

New.     Supersedes  former  |{  4>8g, 

See  Judiciary  Uw,  fi  750-781. 

i  14.  Process  I  -where  servloe  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceedine  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  except  as  otherwise  expressly  prescribed  in  this  act. 

Former  {  9  rewritten  without  aubstantial  change.  %  9  originally  reyiaed 
from  L.   1901,  ch.  466,  |  1368. 

f  15.  ConformltF  to  sapren»e  court  practice. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  the 
practice,  pleadings,  forms  and  procedure  in  this  court  shall  con- 
form, as  nearly  as  may  be,  to  the  practice,  pleadini;s,  forms  and 
procedure  existing  at  the  time  in  like  causes  in  the  supreme 
court,  any  statutory  limitations,  heretofore  enacted,  to  the  con- 
trary thereof  notwithstanding. 

New.  Supersedes  former  |  20.  Adopted  from  U.  S.  R.  8.,  §  914,  proTiding 
that  the  practice  on  the  law  side  of  the  federal  courts  shall  conform  to 
the  State  practice.  Insures  the  applicaHon  to  the  Mnnicipal  Court  of  pro- 
yisions  of  the  Code  of  Civil  Procedure  notwlthatandlng  f  8847  thereof,  a 
section  which  has  produced  much  conflict  of  autbovitj. 
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TlTXiE  H. 
Venue  and  commencement  of  actions;  partiefl. 

Sec.  17.  Venae. 

18.  Commencement  of  action. 

19.  lU'quisltefl   of   aummons. 

20.  Form  of  summons. 

21.  Method    of    serving   sammona. 

23.  Who  may  serve  Bummons  or  precept;  proof  of  service. 

23.  SnbBtituteH    for   perBonal   service   of   summouB. 

24.  ErKlorsenient   upon  8umraon»   in  action   for   penalty. 

25.  Endorsement  upon   summons   for  execution  against  the  person. 

26.  Guardian  ad  litem. 

87.  Joinder  of  parties:    interpleader. 

28.  Prosecuting  or  defending  as   a  poor  person. 

i  17.  Venue. 

1.  An  action  must  be  brought  in  a  district  in  which  either  the 
plaintiff  or  defendant  or  one  of  the  plaintiffs  or  one  of  the  de^ 
lendnnts  resides*  unless  all  the  plaintiffs  or  all  the  defendants 
reside  out  of  the  city  of  New  York,  in  which  case  the  action  may 
be  brought  in  any  district:  but  an  action  brought  by  the  assignee 
of  the  cause  of  action  shall^  upon  the  demand  of  a  defendant 
made  as  provided  in  subdivision  two  of  this  section,  be  trans- 
ferred to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said 
subdivision.  The  district  in  which  is  situated  the  place  for  the 
regular  transaction  of  business  of  an  individual  who  does  not 
reside  in  the  city  of  New  York,  and  the  place  where  a  corpora- 
tion transacts  its  general  business  or  keeps  an  office  or  has  an 
agency  establisht^d  for  the  transaction  of  business,  or  is  established 
by  law,  shall  be  deemed  the  place  of  residence  under  the  provisions 
of  this  section.  The  city  of  New  York  may  sue  or  be  sued  in  any 
district,  except  as  provided  in  subdivision  three  of  this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  never- 
theless remain  there  unless  the  defendant  demands  that  it  be 
transferred.  Such  demand  must  be  made  in  writing  and  filed 
with  the  clerk  before  or  at  joinder  of  issue  and  must  siwcify  the 
dJptrict  to  which  the  defendant  desires  the  action  to  be  trans- 
ferred and  facts  under  oath  showing  that  such  district  is  the 
proper  one.  The  court  must  thereupon  transfer  the  action  to  the 
proper  district,  and  may  in  its  discretion  impose  five  dollars  costs 
agamst  the  plaintiff. 

3.  All  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any 
department  thereof,  to  recover  a  fine  or  penalty,  must  be  brought 
in  the  district  where  the  violation  of  law  occurred. 

4.  An  action  or  special  pnx-eeding  may  upon  consent  be  trans- 
ferred by  the  court  to  a  district  other  than  that  in  which  it  is 
pending. 

5.  Nothing  in  this  section  shall  be  construed  to  prevent  the 
board  of  justices  from  designating  a  part  or  parts  of  the  court 
where  special  classes  of  cases  shall  be  brought  or  tried,  or  the 
president  of  the  board  of  justices  from  transferring  cases  from 
one  district  to  another  in  the  same  borough. 

Former  |  25  amended  and  rewritten.  Subdivision  6  is  new.  |  25,  as 
amended  by  L.  1004,  cbs.  03.  U25;  U  1907,  ck«  003.  Originally  revised 
trom  L.  1901,  cb.  400,  $  1370, 
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i  18.   Commenceiiieiit   of   action. 

An  action  must  be  commenced  by  the  service  of  summons  or 
by  the  voluntary  joinder  of  issue  by  the  parties;  but  for  the  pur- 
pose of  saving  a  cause  of  action  from  the  operation  of  the  statute 
of  limitations  an  attempt  to  commence  nn  action  is  equivalent  t<« 
the  commencement  thereof  when  the  summons  is  issued  by  the 
cleric,  provided  that  actual  service  thereof  is  made  with  due 
diligence. 

Former  f  26  and  firKt  sentence  of  former  f  30  combined  and  amende*!. 
I  20  originally  revised  from  L.  1H82,  eb.  410,  {  1296;  f  30  oiigloally 
revisefl  from  id.,  |  1303.  The  new  section  i»  designated  to  obviate  th« 
apiMirent  conflict  tbat  exlMte<l  iK^tween  former  ||  20  and  30  and  to  adopt 
the  Interpretation  timt  waK  given  to  tbosc  sections  in  Ilarlcow  r.  N.  Y.  Ciij 
Ry  Co.,    121  App.   Div.   104. 

§  10.  Re<iaisiteM   of   samnioiLM. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or, 
if  his  name  is  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  clerk  of  the  court  within  live  days  from 
the  date  of  service,  exclusive  of  the  day  of  service,  and  make 
answer  to  the  complaint.  If  no  written  complaint  is  served  with 
the  summons,  the  plaintiff,  or,  in  case  of  his  inability  to  do  so, 
the  clerk,  must  indorse  upon  or  attach  to  the  summons  a  brief 
statement  *of  the  nature  and  substance  of  the  cause  of  action, 
and  the  summons  must  state  the  amount  for  which  the  plaintiff 
will  take  judgment  if  the  defendant  fails  to  appear  and  make 
answer.  The  address  of  the  plaintiff  must  be  stated  on  the  sum- 
mons. The  summons  must  be  subscribiHl  and  issued  by  the  clerk 
of  the^  court  of  the  district  where  the  application  for  the  sum- 
mons is  made,  or  by  the  plaintiffs  attorney  in  his  own  name. 
When  the  summons  is  issued  by  the  plaintiff's  attorney,  he  must 
add  to  his  signature  his  office  and  post-offlce  address. 

Former  f  27  materially  amended;  new  matter  adiled.  f  2T  originally  revised 
from  L.  1882,  ch.  410,  |  1207.  Summons  may  now  be  issued  by  plalntlflT's 
attorney  and  is  g«»od  until  serve<l.  as  in  the  Supreme  Court,  the  Ciiunty 
Ci»urt»  and  the  City  Court  of  the  city  of  New  York.  The  alias  summons  Is 
abolished  and  tne  provisions  of  former  i  30  relating  thereto  are  omitted. 
The  return  l^efon  the  court  is  likewise  aboliahed,  the  defendant  now  appearing 
and  Joining  isaue  l)efore  the  clerk. 

§  20.  Form  of  ■amnioiis. 

The  sninmons  must  be  in  substantially  the  following  form,  the 
blanks  being  properly  filled: 

MUNlCirAL  COURT  OF  THE  CITY  OF  NEW  YORK, 
BOROUGH    OF DISTRICT. 

Plaintiff, 

vs. 

Defendant. 
To  the  above-named  defendant: 

You   are   hereby   summoned    to   appear   in   this   action   in   the 

municipal  court  of  the  city  of  New  York,  borough  of , 

.' district,  before  the  clerk  of  the  said  court  at  his 

ofticc  nt    in  the  boroujrh  of   

in  the  city  of  New  York,  within  five  days  after  the  service  of  this 
Runmions  upon  you,  oxclusivo  of  the  day  of  service,  and  to  make 
answi'r  to  the  complaint ;  nnd  if  you  fail  to  make  answer,  jiidjr- 
ment  will  be  taken  against  you  for  the  sum  of  $ ,  with 
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iDterejt  thereon  from  the day  of ,  19. .,  together 

with  the  costs  of  this  action. 

Dated,   New  York  city,  the day  of ,  19... 

or  » 

Attorney   for  the  plaintiff.  Clerk. 

(Office  and  post-offlce  address.) 

Plaintiffs  address 

Former  S  28  amended  ami  revised  to  conform  to  new  {  19.  f  28  new  In 
former  Municipal  Court  Act.  ^ 

I  21.  Metbod  af  iiervliiar  ■amnions. 

1.  The  summons  may  be  served  upon  the  defendant  within  the 
city  of  New  York  in  like  manner  as  though  the  summons  issued 
out  of  the  supreme  court,  except  as  otherwise  provided  in  this 
act  or  in  the  ruk»s,  provided  that  it  shall  not  be  served  by 
publication. 

New.  Supersedes  former  f  31.  {  .11  originally  revised  from  L.  1882,  ch. 
410,   S  1300.     For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro., 

I  426  et  seq. 

I  22.  'Who  may  merve  snninion»  or  precept;  proof  of 
■ervice. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  sum- 
mary proceedings  shall  be  made  by  a  marshal  or  by  any  other 
person  over  the  age  of  eighteen  years  and  not  a  party  to  the 
action. 

2.  Proof  of  service  shall  be  made  by  the  certificate  of  the 
marshal  or  by  the  affidavit  of  the  person  by  wliom  the  service 
was  made:  and  such  certificate  or  affidavit  shall  be  indorsed  upon 
or  annexed  to  the  summons  or  precept. 

3.  Within  two  days  after  service,  the  summons,  or  the  sum- 
mons and  complaint  if  the  complaint  was  served  with  the  sum- 
mons, must  be  filed  with  proof  of  service  in  the  office  of  the 
clerk  in  the  district  where  the  action  is  pending. 

Former  |  30  revised  and  amended  to  conform  to  new  practice.  $  30 
originally   revised   from   L.    1882,   ch.   410.   |    i;U)l. 

I  23.   SnbstitnteM   for  pomonal   serrlce   of  summons. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re- 
siding within  the  city  of  New  York  may  be  made  by  the  court  in 
the  district  in  which  the  action  is  brought,  upon  satisfactory 
proof,  by  the  affidavit  of  a  person  not  a  party  to  the  action,  that 
proper  and  diligent  effort  has  been  made  to  serve,  the  summons 
upon  the  defendant,  and  that  the  place  of  liis  sojourn  cannot  be 
found,  or  if  ht*  is  within  the  city  that  he  avoids  service  so  that 
personal  service  cannot  be  made.  The  contents  of  the  order,  the 
method  of  service  of  the  summons,  the  prr)of  of  service  thereof, 
and  the  method  of  filing  the  order  and  the  papers  on  which  it 
was  granted  shall  be  the  same  as  though  the  summons  were 
issued  out  of  the  supreme  court,  unless  otherwise  provided  !>y 
the  rules;  except  that  the  service  must  be  made  and  the  order 
and  papers  filed  with  the  clerk  within  five  days  after  the  order  is 
granted.  On  filing  proof  of  due  service,  the  summons  is  deemed 
served,  and  the  same  proceedings  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  made,  except  that  no  execu- 
tion against  the  person  shall  issue  upon  a  judgment  entered  upon 
such  service. 

Former    US     S2-34    revise*!    and    amended     to    conform    to    new    practice. 

II  32-34  originally  revlstd  from  Codp  Civ.   Pro..    f|  435-437.     See  Code  Civ. 
Pro.,   I  435  et  seq. 
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I  24.  Eindorsement  upon  siuiiinoiiii  In  action  for  penalty* 

If  no  written  complaint  is  delivered  to  the  defendant  in  an 
action  for  a  penalty  or  forfeiture,  the  summons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endorsement 
substantially  in  the  following  form:  "  accordinfr  to  the  pro- 
visions of,"  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainly. 

Former  |  38  amended  in  form.  |  38  originally  rerlsod  from  Code  Cir. 
Pro.,    1   1897. 

I  25.  Elndorsentent  upon  samntons  for  exeontlon  affalnat 
the  pemoa. 

If  no  verified  complaint  is  served  with  the  summon^;  in  an  action 
where  execution  against  the  person  may  iasue  uuou  the  judgment, 
the  summons  and  the  copy  delivered  to  the  dereudant  must  l>ear 
an  indorsement  substantially  in  the  following  language:  *'  Plain- 
tiff claims  defendant  is  liable  to  arrest  and  imprisonment  in  this 
case." 

Former  i  39  amended  In  form.     1  39  new  In  former  Municipal  Court  Act. 

S  26.  Gnardlan  ad  litem. 

When  a  guardian  is  necesjiary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  api)ointed  and  to  be  liable 
for  t-osts  if  he  fails  in  the  action,  must  be  filed  with  the  clerk  of 
the  court  in  the  district  where  the  action  is  brought,  except  tliat 
the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  has 
received  leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  against 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  the 
action  until  a  person  has  been  appointed  as  his  guardian  f<>r  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  per.«<on  for  that  purpose,  but  if 
the  defendnnt  neglects  or  refuses  to  nominate,  the  court  may,  »m 
application  of  the  plaintiff,  appoint  any  proper  person  :\a  a 
guardinn  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  so  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  section 
provided,  the  court  shall,  at  any  time  before  judgment,  make 
such  a]>pointment.  The  guardian  so  appointed  is  not  resiionsible 
for  costs. 

Former  f  41  amended:  nubd.  3  new.  $  41  originally  revised  from  Code 
Civ.   Pro.,    i  2888:   L.   1882,   cb.  410,   f   1205. 

f   27.    [Am*a,   1910.]     Joinder   of   partlesf   interpleader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  qnes- 
tipns  as  to  the  joinder  of  parties  shall  be  determined  by  the  pro- 
visions of  law  apnlieable  to  like  cases  in  the  supreme  court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder 
of  i)arties.  The  names  of  new  parties  may  be  added  nnd  the 
names  of  parties  misjr)ined  nia.v  be  struck  out,  by  order  of  the 
court,  at  any  stage  of  the  cause  and  ui)on  such  terms  as  justice 
may  recjuire. 

3.  Upon  the  application  of  the  defendant  in  an  action  bronght 
to  recover  upon  a  contract  or  to  recover  a  chattel,  the  court  may 
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make  an  order  of  interpleader  or  an  order  ioining  adverse  olaira- 
auts  as  parties  defendant,  accordinj?  to  the  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in  this  court  or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  b? 
brought  in  this  court  may  be  taken  at  his  own  instance  or  at  the 
instance  of  an  adverse  party»  or  by  a  co-plaintiff  or  co-<lefendant 
at  any  time  before  or  during  the  trial,  in  the  same  manner  as 
such  depositions  are  taken  under  the  provisions  of  law  applicable 
to  like  cases  in  the  supreme  court. 

SuUl.   4   adtiiHl   by   L.    1U16,    ch.   (110,   In  effi'ct  R<>pt.    1.    IHIR. 
Su|)ers<'de8   former    S|   42.    43   and    187.      Subdivinloa   2    Ih   bribed   upon   New 
Jersey  I»rac.  Act  of  1912,  j  0« 
Se«  Code  Civ.  Pro..  |  446  et  seq..  and  I  820. 

I  28.  Prosecnttitv  or  defending  a«  a  poor  person. 

Except  as  otherwise  expressly  provided  in  this  section  or  in  the 
rules  of  the  court,  a  person  may  obtain  leave  to  prosecute  or  de- 
fend an  action  as  rt  tjoor  person  and  to  have  an  attorney  assigned 
to  conduct  his  case,  in  accordance  with  the  provisions  of  law  ap- 
licable  to  like  cases  in  the  supreme  court.  The  petition  for  such 
eave  may  be  verified  before  the  clerk  of  the  court  in  the  district 
where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion 
the  plaintiff  has  a  prima  facie  cause  of  action  or  that  the  de- 
fendant has  a  prima  facie  defense,  as  the  case  may  be,  shall  have 
the  same  force  and  effect  as  the  certificate  of  an  attorney. 

8ttpelfi«def(  former  IS  46-B8.     B«»e  Cod«»  Cir.   Pro.,   |  458  #t  soq. 

NoTB  TO  TiTUP  H. —  Other  former  seotionM  have  l>een  disponed  of  an  follow*: 
I  29  transferred  to  |  175;  |  35  to  (  129;  t  44  to  t  174;  {{  37  and  40 
omitted. 
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TITIiE  lit. 

Provisional    remedies    and    actions   to    foreclose    liens    on 

chattels. 

Article  1.  Arrest. 

2.  Attachment. 

3.  Replevin. 

4.  Action  to  foreclofle  a  lien  on  a  chattel. 

ARTICLE  FIRST. 

Arrest. 

Sec.  29.  Grounds  of  arrest. 

30.  Procedure. 

31.  Return  of  summons;   directions  in  order. 

32.  I'roceedingB    after   arrest;    detention    of    defendant;    adjoumment    of 

trial. 

33.  riaintirr   to   be  notified  of  arreitt. 

34.  DIH<'hu^{^>  on   Riving  ball  or  making  deposit;   bond  for  Jail  liberties, 
an.  QunllflcatlonM  of  ball. 

86.  Papers    to    be   delivered    by    marshal ;    notice   of   rejection    of    ball ; 
notkt>  of  juMtiflontlon  of  ball. 

37.  DlHcIiarge  on  motion. 

38.  Motlou  to  reduce  t»all  or  to  increase  secorlty  given  bj  plalntifT. 

I  20.  Groands  of  arrest. 

A  defendant  may  be  arrested  in  anj  case  of  wkich  thi«  court 
has  jurisdiction  and  in  which  he  might  be  arrested  were  the 
action  brought  in  the  supreme  court. 

Substitute  for  fohuer  |  56.  See  Code  Civ.  Pro.,  %  549,  which  covew 
everytliitig  material  in  former  section. 

The  limitations  as  to  the  amount  ($100)  in  Bnbdlvtsl(m8  3  and  4  of  former 
sectltm  are  omitted.  They'  do  not  apply  to  the  cases  specified  in  the  other 
subdivisions,  and  there  is  no  such  limitation  applicable  to  arrest  in  other 
courts  of   record. 

Former  subdi vision  1  omitted  because  deemed  unfair  to  residents  of  the  State 
who  do  not   r«slde  in  the  f'lty  of   New  York. 

Former  i   55   omitted  l>eiause  coveriHl  by  new  |   151. 

I  30.  Proceedure. 

The  procedure  in  cases  of  arrest,  including  the  charging  and 
exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to  the 
procedure  in  lilce  cases  in  the  supreme  court,  except  as  otherwise 
proviiled  in  this  title;  and  the  provisions  applicable  to  a  sheritf  in 
such  cases  shall  apnly  to  the  marshal.  The  order  of  arrest  must 
be  issued  by  the  clerk  when  granted  by  the  court  or  a  justice 
therc«)f. 

New.  Supcrs^Hles  former  f  57  and  much  of  the  matter  in  other  »»ctl»ns  of 
this  article.  See  Code  Civ.  Pro.,  ch.  7,  tit.  1.  Affidavit  and  undertaking  to 
be  furnlshwl   by  i»lalntirr.  see  Code  Civ.    Pro.,   if  557,   559.   660.    1990. 

r<Hle  (Mv.  Pro..  «S  591  6ni  (ch.  7,  tit.  1.  art.  4)  relating  to  charglnir  and 
exonerntitm  of  ball  did  not  apply  to  this  court  (Code  Civ.  Pro.,  |  3347. 
snh<l.  3)  :  yet  the  subject  mattt>r  thereof  was  not  contained  In  the  former  act. 
either  e.xpressl3'  or  by  reference. 

As  to  marshals,   B(>e  new  {   151. 

i  31.  RetQrn  of  Mnrnmoiifl)  directions  in  order. 

When  an  order  of  arrest  is  issued  to  accompany  the  sumrnonn. 
the  summons  must  be  innde  returnable  to  the  court  immediately 
upon  the  arrest:  the  order  of  arrest  must  so  direct  and  ninat  fix 
the  sum  in  which  the  defendant  mav  be  let  to  bail. 

Frt-mer  |  68  rewritten.  |  58  originally  revised  from  L.  18R2.  ch.  410, 
I  1307. 
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i  32.  Proceedings  after  arrest;  detention  of  defendant) 
majoarnnient  of  trial. 

1.  The  marshal,  upon  arresting  the  defendant  by  rirtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and 
a  copy  of  the  order  of  arrest  and  of  the  papers  upon  which  it  was 

granted.  Unless  bail  is  given  or  the  deposit  made  as  prescribed 
y  law,  the  marshal  upon  arresting  the  defendant  must  take 
him  forthwith  before  the  court  in  the  district  where  the  action 
is  pending;  but  if  the  court  is  not  then  in  session,  he  must  take 
him  to  the  jail  of  the  county  embracing  said  district,  to  be  kept 
there  until  the  neit  day  when  the  court  is  in  session,  on  which 
day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law, 
except  that  the  court  or  a  justice  thereof  must  direct  that  he  be 
brought  into  court  at  the  trial  and  may  direct  that  he  be  brought 
into  court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no  case  exceed  two 
days,  excluding  Sundays  and  legal  holidays,  from  the  time  of  his 
first  being  taken  before  the  court,  unless  within  that  time  the  trial 
of  the  action  is  commenced  and  continued  without  unnecessary 
interruption  or  unless  an  adjournment  is  granted  at  the  defend- 
ant's request.  An  adjournment  for  more  than  two  days  may  be 
granted  on  application  of  the  plaintiff,  provided  that  the  de- 
fendant be  discharged  from  custody,  in  which  event  the  action 
ma3'  proceed  and  the  defendant  will  be  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him. 

Former  f  69  amended  In  form.  Covers  also  nearly  all  of  former  ||  65,  66. 
and  part  of  {  103.  |  59  originally  revised  from  L.  1882,  ch.  410,  |  1308; 
I  65  originally  revised  from  Id.,  |  1314;  {  66  originally  revised  from  id.. 
If  1815,  1363;  |  103.  as  amended  by  U  1910,  ch.  183,  originally  reviser) 
from  Id.,  ii  1362,  1368. 

f  38.  Plaintiff  to  be  notified  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff  and  indorse  on  the  order  of  arrest  and 
subscribe  a  certificate,  stating  the  time  of  serving  and  of  giving 
notice  to  the  plaintiff. 

Former  {  61  retained.  |  61  otiglnally  revised  from  L.  1881,  ch.  410,  |  1310. 
Former  I  60  omitted  aa  unnecessary. 

I  34.  Discharge  on  vlvlnff  ball  or  n&aklnv  deposit!  bond 
for  Jail  Ubertles. 

A  defendant  may  be  discharged  from  arrest  by  giving  bail  or 
depositing  the  sum  of  money  specified  in  the  order  of  arrest,  or, 
when  actually  confined  in  jail  by  virtue  of  an  order  of  arrest  and 
judgment  has  been  rendered  in  the  action,  he  may  at  his  election 
be  admitted  to  the  liberties  of  the  jail  on  giving  the  necessary 
undertaking  therefor,  whether  execution  against  his  person  has 
issued  or  not. 

CoverB  all  of  former  |  64  that  is  now  material  in  view  of  new  {  30. 
Includes  last  sentence  of  former  {  65.  |{  64,  65  originally  revised  from 
L.  1881,  ch.  410.  SS  1313,  1314.  For  bail  and  deposit  In  Supreme  Court 
practice,  see  Code  Civ.  E'ro..  |f  573-576,  582  et  sckj.  ;  and  for  undertaking 
for  Jail  liberties,   see  id.,   f   149  et  seq. 

Former  SI  62  and  67  omitted  as  unnecessary.  Fbrmer  |  63  covered  by  new 
I  30;  former  {  65  covered  by  new  H  32  and  34.  The  former  practice  provided 
for  three  bail  bonds. 

I  86.  <lnallfieatlons  of  ball. 

The  qualifications  of  bail  shall  be  the  same  as  those  prescribed 
in  like  cases  in  the  supreme  court,  except  that  each  joX  tnem  must 
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be  a  resident  of  and  a  freeholder  or  a  householder  w}t)4a  the  Cltj 
of  New  York. 
BupersedeH  former  (  64.     See  Code  Civ.  Pro.,  f  57Q. 

I  SO.  Paper*  to  be  dellTered  by  ii»i»r«hal|  nofte*  of  re|e«<- 
tton   of  bolls   notice   of  Jastlficattoii   of  bMl* 

X.  Within  two  days  after  bail  is  pv^n  th^  marshal  must  deliver 
to  the  plaintiff  or  his  attorney  copies  certlpea  by  the  marshal  of 
the  order  of  arrest,  returp  and  undertaking;, 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  aervet] 
uixin  the  niarnhal  within  two  days  after  aai<J  copies  are  delivered. 
Niitice  of  justification  of  bail  wi"»t  be  served  within  two  davs 
after  the  notice  aforesaid,  and  the  time  of  jastiUcation  shall  be 
not  more  than  three  days  after  the  service  of  the  notice  thereof. 

Code   Cir.    pro..    H    577-578   modified.      For   JUBtiAcfttlon   of   tNlil    sm   Code 
Civ.   l*ru..   ii  5S0-581. 

i  37.  Dlacburse  «n  motion. 

The  defendant  may  move  for  his  diacharse  from  arrest  a« 
follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  in  court. 
:i.  On  two  days'  notice,  at  any  time  before  judgment, 

3.  On  one  day's  notice,  |f  the  plaintiff  fails  to  issue  execution 
within  twenty -four  hours  after  he  is  entitled  to  do  so. 


Sulistitiite  for  former  |  68.  ftoe  C^xle  CW,  Prt>u  l|  667-568,  Former  I  68 
omitted  bJH-auHe  covorwl  by  Code  Civ.  Pro.,  I  o64.  Former  I  70  omitted 
ttecauqc  covered  by  various  Code  proylsldns  sdopted  |jy  t^s  article. 


I  38.  Motlpn  to  reapoe  l^all  qv  to  tnfir«»«9  pepurltT  mtren 
by  plaintiff. 

A   motion   to   reduce   the   amount   of  bail   or  to   increase  the 
amount  of  the  security  given  by  the  plaintiff,  or  bot|),  may  be 
made  by  the  defendant  on  two  daytf'  notice  at  any  time  before 
judgment. 
New.     See  Code  Qt.  Pro..  IS  56T-568. 
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ARTICLES    SECOND. 

Atta4ikment 

Sec  30.  In  what  actions  granted. 

40.  Grounds;  aflldavlt. 

41.  Issuance  and  contents  of  warrant. 

42.  riidertaklng  by   plaintiff. 

43.  Execution  of  warrant:  inventory. 

44.  Property  subject  to  levy. 

45.  Manner  of  making  levy;  effect  of  levy  and  certificate  of  sale. 
4C.  (Vrllflcate  of   defendant's  Interest  In  property. 

47.  ActiouH  by  marsbal. 

48.  Service  of  Bummons,  warrant  and  Inventory. 
40.  UudertHking   by   defendant    to   reclaim   property. 

50.  Claim  by  tlilrd  person;   bond  and  delivery  thereupon. 

51.  Ju(Igm«'nt  on  bond. 

52.  Action    on    undertalclng    when    warrant    vacated. 

53.  Return  by  marshal  attaching. 

54.  Vacat«'iR  or  m'Klifying  warrant  and  Increasing  security. 

55.  Judgment  when  summons  not   personally   served. 

50.  Excornlon    to    and    justification    of    sureties;    reclaimer    of   attached 
property. 

I  39.  In  wl&at  actions  granted. 

Ill  an  action  of  which  this  court  has  jurisdiction,  a  warrant  of 
attacliment  against  the  property  of  one  or  more  defendants  may 
be  pranted  on  the  application  of  the  plaintiff,  if  such  a  warrant 
might  be  granted  were  the  action  brought  in  the  supreme  court. 

Supersedes  former  f  73.  Substitutes  "  may  be  grante<l  "  for  **  must  be 
irranted,"  as  the  remedy  Is  essentially  discretionary.  See  Code  Civ.  Pro., 
IS  635-637. 

I  40.  Grounds  I  affidaTlt. 

To  entitle  the  plaintiff  to  a  warrant  of  attachment  he  must 
show  by  affidavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment 
may  be  granted  exists  against  the  defendant;  and  if  the  action  is 
based  upon  a  breach  of  contract,  that  the  plaintiff  is  entitled 
to  recover  a  sum  stated,  in  excess  of  all  counterclaims  known 
to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  the  defendant  is  a  natural  person  and 
a  resident  of  the  city  of  New  York,  that  he  has  departed  or  is 
about  to  depart  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
with  the  like  intent;  or,  if  the  defendant  is  a  natural  person  or 
a  domestic  corporation,  that  he  or  it  has  removed  or  is  about  to 
remove  property  from  the  city  of  New  York  with  intent  to  de- 
fraud his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  alnnit  to  assign,  dispose  of  or  s(»crete  property  with  the  like 
intent;  or,  where  for  the  pnrpost»  of  procuring  credit  or  the  ex- 
tension of  credit,  the  defendant  has  made  a  false  statement  in 
writing  under  his  own  hand  and  signature,  op  under  the  hand  and 
signature  of  a  duly  authorized  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  finnnrial  responsibility  or  standing; 
or,  that  the  defendant,  being  a  natural  person  of  fuU  age  and  a 
resident  of  the  state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately  before  the  ap- 
plication, and  either  that  he  has  not  made  a  designation  of  a 
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person  upon  whcnii  to  serve  a  Huminons  in  his  behalf  as  prescribed 
m  section  four  hundred  and  thirty  of  tlie  co<le  of  eivil  i)roce<iur<», 
or  that  a  designation  so  made  no  lou^rer  remains  in  force. 

The  atfidavit  nmst  be  filed  in  the  otfico  of  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought. 

Former  f  74  amended  In  form.  |  74  originally  rcvkied  from  U  18S2,  ch. 
410,   I  1317. 

§  41.   Issuance  and  contents  of  vrarrant. 

The  warrant  may  be  granted  by  the  court  or  a  justice  thereof 
and  must  be  issued  by  the  clerk,  when  the  snmm«mH  is  issued  or 
at  any  time  after  the  commencement  of  the  action  and  before 
final  judgment.  It  must  brielly  recite  the  grounds  of  the  attach- 
ment and  must  require  the  marshal  to  whom  it  is  deliveretl  to 
attach  and  safely  keep  no  much  of  the  defendant's  iH*rsoual  proi>- 
erty  as  will  satisfy  the  plaintifTs  demand,  together  with  the  costs 
and  expenses  of  the  action,  and  forthwith  make  return  of  his 
proceeding  thereon  to  the  court.  The  amount  of  the  plaintiff's 
demand  must  be  specified  in  the  warrant. 

Former  |  75  amended  so  an  to  conform  to  new  practice  and  omit  un- 
neoi-BMury  details,  f  75  originally  revlNcd  from  U  !«82,  ch.  410.  |  1318. 
Attactiment  may  be  grunted  ui  any  time  before  Judgment. 

I  42.  UndertakluK  by  plalntllT. 

Before  |;ranting  the  warrant  the  court  or  a  justice  thereof 
must  require  the  plaintiff  to  give  an  undertaking  to  the  defend- 
ant, with  one  or  more  sureties  approved  by  the  court  or  a  justit-e 
thereof  to  the  effect  that  if  the  defendant  recovers  judgment  or 
the  warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all 
cuHts  which  may  be  awarded  to  the  defendant  and  all  damaen's 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  must  be  at  least 
twice  the  amount  of  the  plaintiff*s  demand  as  state<l  in  the  war- 
rant and  in  no  case  less  than  two  hundrinl  dollars,  and  that  if 
the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  receive*!  by  him  from  property  taken  by  virtue  of  the  war- 
rant or  upon  any  bond  given  therefor,  above  the  amount  of  the 
judgm(*nt  and  interest  thereon. 

Former  {  70  retained  with  formal  amendments.  {  76  originally  rerlaed 
from  L.  1SK2,  ch.  410.  |  1319.  The  undertaking  affords  greater  security  to 
defendant  than  that  prescribed  by  Code  Civ.  Tro.,   i  640. 

i  43.  Execution  of  warrant;  Inventory. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  obey  the  directions  therein  contained  and  must  immediately 
make  an  inventory  of  the  property  attached,  stating  therein  the 
estimated  value  of  each  article  or  item. 

H  ^•^45  sniMTsnlrfl  former  If  77,  78.  {  77  originally  r?vl«ed  from  L.  1RR2, 
rh.  4i(».  S  1:{12U:  dnle  Civ,  Vn>.,  %i  147,  14K.  |  7 originally  revised  frfMn 
Code  Civ.   Fro.,   |  G40.     See  C<Kle  Civ.  Pro.,  Sfi  644-640,  654. 

i  44.  Property  subject  to  levy. 

An  nttnchment  may  be  levied  upon  any  property  within  the  city 
of  New  York  upon  which  an  attachment  may  be  levied  in  an 
action  in  the  supreme  court,  except  real  property  and  interests 
therein. 

See  note  to  f  43. 
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I  45.  Manner  of  maklnar  levy)  effect  of  levy  and  certifi- 
cate of  sale.  * 

The  manner  of  making  the  levy,  the  effect  thereof  and  the 
eSvct  of  the  marsbars  certificate  of  sale,  shall  be  governed  by 
the  provisions  applicable  to  like  cases  in  the  supreme  court. 
See  note  to  |  43. 

I  46.  Certificate  of  defendant's  Interest  In  property. 

Upon  application  of  a  marshal  holding?  a  warrant  of  attach- 
ment, a  certificate  of  the  defendant's  interest  in  property  or  in  a 
debt  or  demand  owing  to  him  must  be  furnished  to  the  marshal, 
and  a  person  may  bo  ordered  to  attend  before  the  court  and  sub- 
mit to  an  examination  in  respect  thereto,  according  to  the  pro- 
visions applicable  to  like  cases  in  the  supreme  court. 

Supt'nedeK  former  ||  79-SO.     See  Code  of  Civ,  Pro.,  §1  050-651. 

I  47.  Actions   by  marslial. 

The  duties  and  powers  of  a  marshal  with  respect  to  the  collec- 
tion of  debts,  effects  and  things  in  action  attached  by  him,  and 
with  respect  to  the  maintenance  by  him  of  actions  and  special 
proceedings  to  reduce  personal  proiierty  to  his  possession,  shall  be 
the  same  as  those  of  a  sheriflf,  subject  to  the  provisions  of  section 
one  hundred  and  fifty-one  of  this  act. 

SwiH»r8edefi  former  8  81.  See  Code  of  Civ.  Pro.,  |  655.  Original  f  82 
omitted  iH'caiiBe  covered  by  new  |  131  of  thl«  Aot  nnd  by  §  700  of  the  Code 
of  Civil  Protetliire. 

{  4H.   Service  of  sammons,  warrant  and  Inrentory. 

Immediately  upon  making  the  inventory  the  marshal  must  serve 
the  summons,  if  it  has  not  yet  been  served,  together  with  the 
warrant  of  attachment  and  inventory,  unon  the  defendant  by 
delivering  to  him  personally  n  copy  of  eacn,  if  h<»  can  with  rea- 
sonable diligence  be  found  within  the  city,  or,  if  he  cannot  be  so 
found,  by  leaving  a  copy  of  each,  certified  by  the  marshal,  at  the 
last  place  of  residence  of  the  defendant  in  the  city,  with  a  per- 
sou  (»f  suitable  age  and  discretion,  or,  if  such  person  cannot  be 
found  there,  by  posting  them  on  the  outer  door,  and  also  deposit- 
ing another  copy  of  cjich  in  the  postoffice,  inclosed  in  a  scnli-l 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence:  or, 
if  the  defendant  has  no  place  of  residence  in  the  city,  by  deliver- 
ing them  to  the  person  in  whose  possession  the  property  attachejd 
is   found. 

If  i)ersonal  service  of  the  summons  upon  the  defendant  has  pre- 
viously been  made,  the  marshal  must  serve  the  warrant  and  in- 
ventory as  herein  provided. 

Former  |  8.3  amended  so  as  to  conform  to  the  new  practice  of  Bervlag 
summons.     |  83  orUlnttlly  derived  fmm  L.    1882,  cb.  410.  |  1321. 

I  40.  Undertaking  by  defendant  to  reclaim  property. 

The  defendant  or  his  attorney  or  agent  may  at  an}'  time  before 
judgment  is  rendered,  execute  and  deliver  to  the  marshal  an 
undertaking  to  the  plaintiff  in  a  sum  specified  therein,  at  least 
twice  the  value  of  the  property  attached,  as  stated  in  the  in- 
ventory, with  one  or  more  sureties  approved  by  a  justice  of  the 
court,  and  to  the  effect  that  if  judgment  is  rendered  against  the 
defendant  and  an  execution  is  issued  thereon  within  six  month >* 
after  the  giving  of  the  undertaking,  the  property  attached  shall 
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he  prodncod   to   satisfy  the   executio'^    Thereupon   the  marshal 
must  deliver  the  property  to  the  defendant. 

Former  I  84  sliKbtly  amended.  |  84  originally  revised  from  T^.  1882,  ch. 
410,  S  1322.  The  bond  mentioned  In  Code  of  a?.  Pro.,  ||  65Ra,  687  and 
688  la  different. 

S  SO.  Claim  by  third  person  |  bond  and  delivery  there^ 
upon. 

If  a  person  not  a  party  to  the  action  claims  any  proi>erty  at- 
tached, which  is  not  reclaimed  by  the  defendant  as  prosorilH-d  in 
the  last  section,  he  may  at  any  time  after  the  seizure  and  l»efore 
execution  is  issued,  execute  and  file  with  the  clerk  a  bond  to 
the  plaintiff,  with  one  or  more  sureties  approved  by  a  justice,  in 
a  penalty  at  least  twice  the  value  of  the  property  claimed,  and 
conditioned  that,  in  an  action  upon  the  bond  to  be  commcncetl 
within  three  months  thereafter,  the  claimant  will  establisli  that 
he  was  the  general  owner  of  the  propertv  claimed  at  the  time  of 
the  seizure;  or,  if  he  fails  so  to  do,  that  ne  will  pay  to  the  plain- 
tiff the  value  thereof,  with  interest,  llie  marshal  must  thereupon 
deliver  the  proi)erty  claimed  to  the  claimant. 

Former  {  85  Bliffhtly  amended.  |  85  originally  reTlsed  from  L.  1882.  oh.  410. 
i  1323.  Procedure  prescribed  by  Si  50-52  more  simple  than  that  of  the 
Supreme  Court. 

I  61.  jQdflmaent  on  bond* 

A  judgment  for  the  plaintiff  in  an  action  on  a  bond  given  as 
prescribed  in  the  last  section  must  award  to  him  the  value  of  the 
property  seized  and  delivered  to  the  claimant,  with  interest 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defei\4ant  for  the  excess. 

Former  S  86  slightly  amended.  |  86  originally  revised  from  U  1882, 
ch.   410,   S    1324. 

I  52.  Action    on   nndertaklnar   irhen    inrarrant   vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled  the  de- 
fendant may  maintain  an  action  upon  the  bond  and  undertak- 
ing specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
Former  f  87.     i  87  orlglnallj'  revised  from  L.  1882,  chap.  410,   |  1.125. 

I  63,  Return  by  marsbal  attacblnv. 

The  marshal  executing  the  warrant  of  attachment  must  at 
the  time  when  and  the  place  where  it  is  returnable  make  n  re- 
turn thereto  under  his  hand,  stating  all  his  proceedings  thereon. 
He  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  copy,  certified  by  him,  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served.  an<l, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  marshal,  In  which  case  the  return 
must  describe  him  so  as  to  identify  him  as  nearly  as  may  be. 

Former  |  88  slightly  amondiHl.  f  88  originally  revised  from  L.  i8SS,  du 
410,   I  1826. 
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i  54.  Viicatlnar    or    modifying    'vrarrant    luid     Increasing 
security. 

The  court  may  of  its  own  motion  vacate  a  warrant  of  attach- 
ment at  any  time  on  the  ground  that  the  issuance  of  the  war- 
rant was  unauthorized.  A  motion  to  vacate  or  modify  a  warrant 
of  attachment  or.  to  increase  the  security  given  by  the  plaintiff 
may  be  made  on  at  least  one  day's  notice.  In  all  other  respects 
the  motion  shall  be  governed  by  the  provisions  applicable  to  such 
motions  in  the  supreme  court. 

Sapersedes  former  |  89.  See  CkxSe  of  Civ.  Pro,,  {{  682,  683,  686.  Former 
S  90  omitted  as  unnecessary. 

i  65.  Jndflrinent   ^rhen   sanimonM   not    perMonnlly   served. 

If  the  defendant  has  not  appeared  generally,  and  the  summons 
has  been  served  otherwise  than  personally,  and  his  property  has 
been  duly  attached  by  virtue  of  a  warrant  which  has  not  been 
vacated,  the  judgment  is  only  presumptive  evidence  gf  his  indebt- 
edness in  an  action  subsequently  brought. 

Former  |  91  fLmeniU'd;  last  Bentence  transferrtni  to  f  135,  BUbd.  3,  §  91 
originally  revlpeU  from  L.  1882,   ch.   410.   |   1329. 

I  56.  Bxcepilon  to  and  Justification  of  snreties)  reclaimer 
of  attached  property. 

The  provisions  of  this  act  contained  in  sections  sixty-two  to 
sixty-six,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of 
attachment  of  property. 

Former  |  92  amended. 
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article:  third. 

Replevin, 

Sec.  67.  When  action  of  replevin  will  lie. 

58.  When   chattel   may   be   replevied;   affidavit  and  imdertaUag:. 
69.  RoqulRitlon   to   replevy. 

60.  How  executed  and  served. 

61.  Return  to  requlaitlon. 

62.  Exception  to  and  Justification  of  sureties. 

63.  Defendant's  reclaimer  of  chattel. 

64.  Qualiflcatlons  of  sorctles. 

65.  Method  of  Justifying. 

66.  Allowance  of  undertaking. 

67.  Practice  in  supreme  court  applicable. 
66.  Third   party  may  Interplead  and   defend. 

60.  Defendant  may  demand  Judgment  for  return  of  chattel. 

f  B7.  Hinfteii  action  of  replevin  'vrlll  lie. 

An  action  to  recorer  a  chattel,  with  or  without  damafres  for 
the  wrongful  taking,  withholding  or  detention  thereof,  is  main- 
tainable, when  within  the  jurisdiction  of  this  court,  in  the  cBS/n 
where  such  an  action  is  maintainable  in  the  supreme  court. 
Supersedes  former  |  05.     See  Code  of  Glv.  Pro.,  ff  1600-1602. 

f  68.  "Wlien  ehattel  majr  be  replevied  i  allldavtt  and 
nndectal£lnff. 

At  the  time  of  issuing  summons  or  at  any  time  before  joinder 
of  issue  or,  if  the  defendant  makes  default  in  pleading,  at.  any 
time  before  entry  of  judgment,  the  plaintiff  may  cause  the  chattel 
for  the  recovery  of  which  the  action  is  brought,  to  be  replevied 
by  a  marshal.  For  that  purpose  he  must  file  with  the  clerk 
an  affidavit  and  undertaking  which  shall  be  governed  by  the 
provisions  of  law  applicable  to  such  affidavits  and  undertakings 
in  the  supreme  court,  except  as  otherwise  expressly  provided  in 
this  act.  The  sureties  on  the  undertaking  must  be  approved  by 
the  court,  or  a  justice  thereof,  as  nereinafter  provided. 
Supersedes   former  H   06-100.     See   Code  of  Civ.   Pro.,   ||    1604-1699. 

I  69.  Requisition  to  replevjr* 

Upon  submission  of  the  affidavit  and  undertaking,  the  court, 
or  a  justice  thereof,  must  endorse  upon  or  attach  to  the  affidavit  a 
requisition  requiring  the  marshal  to  replevy  the  property  described 
in  the  affidavit.  The  requisition  must  be  issued  by  the  clerk. 
The  affidavit,  undertaking  and  requisition  must  be  delivered  to 
the  marshal. 

Former  f  101  amended.  Section  101  originally  revised  from  L.  18S2. 
ch.  410,  S  1333.  ProvisioHH  requiring  return  day  to  be  stated  in  requitdtioa 
and  relating  to  summons  and  return  day  thereof,  omitted  as  Inapplicable  to 
new  practice. 

f  60.  How   executed  and   served. 

The  requisition  to  replevy  shall  be  executed  and  the  requisition, 
affidavit  and  undertaking  shall  be  served  in  the  same  manner  as  if 
the  action  were  in  the  supreme  court,  subject  to  the  provisions  of 
section  one  hundred  and  fifty-one  of  this  act.  If  personal  service 
of  the  summons  has  not  been  previouslv  made,  the  summons  must 
be  served  together  with,  and  in  the  same  manner  as,  the  requisi- 
tion, affidavit  and  undertaking. 
BnpersedM  former  f |  102-103.     See  Code  of  Civ.  Pro.,  If  170O-17O1. 
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I  01.  Return  to  requisition. 

The  marshal  must  make  a  prompt  return  to  the  requisition, 
stating  all  his  proceedings  thereon,  and  file  it»  with  the  affidavit, 
undertaking  and  requisition  with  the  clerk.  The  return  must 
state  tne  manner  in  which  the  summons,  affidavit,  requisition 
and  undertaking  were  served  and  the  particulars  of  the  service. 

Former  |  105  ameoded.  Section  105  orlfflnalljr  reTliied  from  L.  1882.  eh.  410, 
I  1835.     Reference  to  return  day  of  sommonH  omitted. 

f  02.  Bxceptlon  to  and  Jnatllleatlon  of  snretlea. 

Within  three  days  after  the  chattel  has  been  replevied,  the  de- 
fendant may  serve  upon  the  plaintiff  or  his  attorney  or  upon  the 
marshal  a  written  notice  that  the  defendant  excepts  to  the 
sureties;  otherwise,  he  is  deemed  to  have  waived  all  objections  to 
them.  If  such  notice  is  served  unon  the  marsnal  he  must  im- 
mediately deliver  it  to  the  plaintiff  or  his  attorney.  Within  three 
days  after  the  service  of  such  notice  the  plaintiff  must  serve  upon 
the  defendant  or  his  attorney  a  notice  that  the  sureties  will  justify 
before  the  court  at  a  specified  time  which  shall  be  not  more  than 
three  days  after  the  service  of  the  notice  of  justification.  At 
the  time  specified  the  sureties,  or  oth  r  sureties  on  a  new  under- 
.  taking  to  the  same  effect  as  the  nrst,  must  appear  and  justify 
before  th    court. 

Former  |  106  amended.  L.  1882.  ch.  410,  |  1336.  Reference  to  return 
day  of  Bummona  omitted  and  time  fixed  for  serving  notices. 

I  68.  Defendant**  reclaimer  of  chattel. 

If  the  defendant  does  not  except  to  the  sureties  he  may  file 
with  the  clerk,  within  four  days  after  the  chattel  has  been  re- 
plevied, a  notice  that  he  requires  the  return  of  the  chattel,  and 
with  the  notice  he  must  file  the  following  paners: 

1.  An  affidavit  containing  an  allegation  eitner  that  the  defend- 
ant is  the  owner  of  the  chattel  or  that  he  is  lawfully  entitled  to 
the  possession  thereof  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties  or  a  duly 
authorized  fidelity  or  surety  company  to  the  effect  that  they  or 
it  are  beund  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel  as  stated  in  the  affidavit  of  the  plaintiff,  for  delivery 
thereof  to  the  plaintiff,  if  delivery  thereof  is  adjudged,  and  for 
the  payment  to  him  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value  of 
one  or  more  chattels,  or  classes  of  chattels,  the  defendant  may 
re(|uire  a  delivery  of  any  or  all  of  the  chattels  replevied,  and  the 
undertaking  shall  be  conditioned  accordingly. 

Upon  filing  the  undertaking  the  defendant  must  serve  upon  the 
plaintiff  or  the  latter's  attorney  a  copy  of  the  undertaking  and  a 
notice  that  the  sureties  named  therein  will  justify  before  the 
court  at  a  time  specifie<l,  which  shall  be  not  more  than  three  days 
after  the  service  of  the  notice. 

Former  I  107  rewritten,  f  107  originally  reylaed  from  Code  of  ""^t.  P«o., 
.||  1704,  2925;   L.   1882.  ch.  410.   |   1337. 

I  04.  Qnallflcatlon    of    enretles. 

A  surety  may  bo  either  an  individual  or  a  fidelity  or  surety 
company  duly  "authorized  by  law  to  act  as  surety.  Kach  in- 
dividuai  surety  must  be: 

1.  A  resident  of  the  city  of  New  York  and  a  freeholder  or  i> 
householder  therein.  ^  I 
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2.  Worth  twice  the  sum  for  which  he  becomes  obligated  in  the 
undertaking,  exchisive  of  property  exempt  from  execution. 

Former  f  108  amended  In  form,  f  108  orlglnklls  n>ti8ed  from  Code  of 
av.   Fro..    fS   579,   2926;   L,    18«2,   ch.   410.   |   1388.  •  ^^ 

I  06.   Method  of  JuatlO'lnff. 

For  the  purposes  of  justification,  each  inditidaal  ftufetr  must 
attend  before  the  court  at  the  time  and  place  mentioned  in 
the  notice  of  justification  and  be  examined  on  oath,  touching 
hia  sufficiency,  in  silch  manner  as  the  court  in  Its  discretion  deems 
proper.  If  required  by  the  adverse  party,  the  examination  must 
be  reduced  to  writing  and  subscribed  by  the  suretr. 

A  fidelity  or  surety  company  shall  justify  through  it3  officers 
or  attorney  in  the  manner  required  by  law. 

-/r«TMJ^^"7liy^"v   *  }^  oMgltifllly  roTlswl   from  Codo  of  ClT.   Pro.. 
If   580.   2926;    U    1882.   ch»   410.    |    1338.      Jjint  i«»ntPnoe  new.      S«?  OtMlVof 

f  66.  Alloivanee  of  andertaklilir< 

If  the  court  finds  the  surety  sufficient,  it  tatist  annex  thp  ex- 
ammation  to  the  undertaking,  endorse  its  allowance  therv^on  and 
cause  them  to  be  filed  with  the  clerii. 

Former  f  110  amended  by  omitting  the  words  "  or  bail."  I  110  ortfflnflllT 
reTlaed  from  Code  of  CiT.   Pro.,   ||  581.  2020;   L.   1882.   ch.  4\o.   |   iSSt 

I  67.   Practice   In    sapreme   court   applicable. 

The  provisions  of  law  applicable^  to  an  action  of  replerin 
i?  x.,»  .  ^"P^f ''^^  7*"^^'  *".^^  ^«*'  ^^  ^^^y  concern  the  duties  and 
liabilities  of  a  sheriff  with  respect  to  the  taking,  keeping  and 
de  ivery  of  a  chattel  replevied,  the  proceedings  upon  a  claim  of 
*\^^?  yZ  a  third  person,  the  indemnity  to  he  furnished  br  the 
plaintiff  to  the  sheriff  upon  such  a  claim,  the  defendant'a  answer 
of  title  in  a  third  person,  the  method  of  ascertaining  damages 
on  the  defendants  default,  the  character  and  contents  of  the 
verdict  or  judgment  and  of  the  execution,  and  the  respective 
rights  of  action  of  the  plaintiff  and  defendant  upon  undertak- 
ings, shall  applv  to  like  matters  in  this  ctuirt  in  so  far  as  such 
provisions  can  be  mado  applicable  thereto  and  except  as  other- 
wise provided  in  this  act:  and  subject  to  like  exception,  all  such 
provisions  relating  to  a  sheriff  shall  apply  to  a  marshal,  as 
prescribed  in  section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  made 
by  a  third  person  to  the  chattel  replevied  must  be  substantially 
the  same  as  that  given  to  indemnio'  a  sheriff  in  a  similar  case, 
except  that  the  amount  thereof  need  not  be  more  than  double 
the  value  of  the  chattel  claimed  and  except  that  the  sureties 
must  possess  the  qualifications  stated  in  section  aixtv-four  of 
this  act. 

Sapersedea  former  |l  104.  Ill,  115,  llfl.  118.  120.  124.  126.  Section  104  la 
coverwl  by  Code  Olv.  Pro..  |  1702:  f  111  la  covered  by  Code  CW.  Pro..  I  1706: 
I  112  Is  covered  by  Code  Civ.  Pro.,  i  1707:  |  IIS  la  covered  bv  Code  dt. 
Pra.  I  1709:  I  114  la  covered  by  Code  Civ.  Pro..  |  ITlOi  |  110  la  coreivd 
by  Code  Civ.  Pro.,  f  1711:  f  116  la  covered  by  Code  Civ.  Pro.,  |  17S3: 
f  118  Is  covered  by  Code  Civ.  Pro..  {  1731  :  i  120  ia  covered  by  Code  CIt. 
Pro..  11  1720-7:  «  121  Ir  covered  by  Code  Civ.  Pto..  |  1728:  |  Ita  la 
covered  by  Cixle  CIt.  Pro..  {  1729:  |  123  Is  covered  by  Code  Hv.  pro.,  |  ITSO: 
I  124  l8  rovered  by  Code  Civ.  Pro..  8  1731 ;  |  126  la  covered  by  Code  CIt. 
Pro..   I   1733. 

The  followlnfr  former  aectlona  have  llkewiae  be«i  omitted:  |  lift.  bMtQse 
It  ia  a  dopllcate  of  Code  of  Civ.   Pro..   |   1722,  and  contmliM  nerely  a  ral« 
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of  substantive  law;  |  125,  beoauRe  unnecesnary  by  reason  of  new  S  151  and 
Code  of  Civ.  Pro.,  |  1732;  f  127  because  it  is  merely  a  rule  of  nubstantlve 
law  and  is  covered  by  Code  of  Civ.  Pro.,  i  17:i4,  when  read  witli  new  §  151 ; 
f  128,  IxK^ause  It  Is  merely  u  nilo  of  snbBtantive  law  and  is  a  duplicate  of 
Code  of  Civ.  Pro.,   8   1735;   §|   120-131,   because  unnecesiiary. 

f  68.  Third  party  may  Interplead  and   defend. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actu- 
ally delivered  to  either  party,  a  person  not  a  party  to  the  action 
who  claims  a  right  to  the  possession  of  the  cnattel  so  replevied 
or  any  part  thereof,  which  right  is  claimed  to  have  existed  at 
the  time  when  the  said  chattel  was  replevied,  may  make  an 
affidavit  and  deliver  the  same  to  the  court,  stating  that  he  makes 
such  claim  without  collusion  with  the  defendant,  specifying  in 
such  affidavit  the  chattel  to  which  he  makes  claim,  setting  forth 
the  facts  upon  which  his  right  depends,  and  praying  to  be  im- 
pleaded as  a  defendant  in  the  action.  Tlie  court  may  thereupon 
grant  leave  to  said  party  to  appear  and  defend,  and  the  provi- 
sions of  this  act  in  relation  to  the  defendant  originally  proceeded 
against,  so  far  as  applicable^  shall  apply  to  tlte  said  party,  and 
the  court  may  in  its  discretion  make  such  order  or  direct  such 
delivery  of  the  property  as  may  be  just,  and  thereupon  the  entire 
controversy  may  be  determined  in  the  action.  Nothing  in  this 
section,  however,  shall  be  construed  to  affect  the  right  of  any 
party  to  maintain  a  separate  action  or  to  recover  damages  for 
the  wrongful  taking  or  detention  of  a  chattel,  unless  judgment 
is  awarded  against  him  on  the  merits.  In  that  case  the  court 
may  grant  leave  to  said  third  party  to  appear  and  defend,  and 
the  provisions  of  this  act  in  relation  to  the  defendant  originally 
proceeded  against  them  apply  to  said  party. 
Former  |  115-a  amended  In  form.     S  HS-a  added  by  L.  1003,  cb.  431. 

i  69.  Defendant    mar    demand    Jndffment    for    retarn    of 
ebattel. 

Where  a  chattel  has  been  replevied  and  the  defendant  has 
not  required  the  return  thereof  pending  the  action,  he  may  in 
his  answer  demand  judgment  for  the  return  thereof,  either  with 
or  without  damages  for  the  taking,  withholding  or  detention. 

Former  I  117  retained  with  formal  changes.     |   117  originally  revised  from 
L.   Ibb2,    cb.   410,    i   1342. 
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ARTICLE   FOURTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

iSec.  70.  What  deemed  lien  on  chattel. 

71.  Warrant  of  Heixure. 

72.  Affldarlt  and  undertaking. 

73.  When   other  actlona  not   maintainable. 

74.  Jndgment. 

75.  Marshal's    power    under    execution. 

76.  Exception  to  and  JuHtlfloatlou  uf  sureties;   reclaimer  of  chattel. 

77.  Application  of  this  article. 

I  70.  What   deemed  lien  on  ebattel. 

For  the  purpose  of  this  article  a  chattel  mortRag^e  to  secure 
the  purchase  price  of  chattels  as  well  as  a  contract  of  con- 
ditional sale  of  personal  property  and  a  hiring  of  personal  prop- 
erty, where  title  is  not  to  vest  in  the  person  hiring  until  payment 
of  a  certain  sum,  shall  be  deemed  a  lien  upon  a  chattel;  and  an 
action  to  foreclo.se  such  a  lien  may  he  maintained. 

Part  of  former  H  137  and  139.  |  137  originally  revised  from  Code  of 
Civ.   Pro.,    I   1737;    §    1.39  amended  by  L.    1910,   eh.   542. 

I  71.  'Warrant  of  selanre. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  a  warrant  eom- 
mandinj?  the  marshal  to  seize  the  chattel  and  safely  keep  it  ti» 
abide  the  judg-ment,  may  be  srranted  by  the  court,  or  a  justice 
thereof,  and  must  be  issued  by  the  clerk.  Sw'tions  sixty  and 
sixty-one  of  this  act  shall  apply,  as  nearly  as  may  be,  to  a  pro- 
ceeding taken  under  this  article. 

Former  S  138  amended.  S  138  originally  revised  from  L.  1882,  ch.  410, 
I  1330.  Refi'remt*8  to  warrant  of  attachment  are  omitted,  thus  a  vending 
conflicting  declsious  that  were  rendered  under  former  procedure. 

I  72.  AllidaTlt  and  nndertaklnflr» 

To  entitle  the  plaintiff  to  such  a  wprrant  he  must  file  with  the 
clerk  an  undertaking  and  must  show  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  plaintiflf  has  a  lien  on  the  chattel, 
the  amount  thereof  and  the  facts  out  of  which  the  same  arose 
and  that  the  plaintiff  is  not  in  possession  of  the  fhattel.  The 
affidavit  must  contain  a  description  of  the  chattels  so  that  they 
can  be  readily  identified.  The  provisions  applicable  to  an  under- 
taking to  procure  a  warrant  of  attachment-  shall  apply,  so  far 
as   practicable,   to   the  undertaking  required   by   this   section. 

New. 

I  7S.  "When  other  aetlona   not  maintainable. 

No  action  of  conversion  or  replevin  arising  on  an  instrument 
mention<>d  in  si»ction  seventy  shall  be  maintained  against  the  cnm- 
ditioiial   vendee,  lessee  or  mortgagor. 

Pnrt  of  former  i  139  amended.  S  139  amended  by  L.  1910,  ch.  542.  Actions 
against  transferet's  of  cliattel  p(>rniltte<l. 

I  74.  Jndirment. 

In  an  action  to  foreclose  a  lien,  the  judgment  in  favor  of  the 
plaintiff  must  specify  the  amount  of  the  lien  and,  when  the  chattel 
is  not  in  the  custody  <»f  the  marshal  by  virtue  of  a  warrant, 
must  command  the  marshal  to  .seize  the  chattel.  The  judgment 
must    direct    a   sale    by   a   marshal   of   the   chattel   after   fifteen 
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days*  personal  service  of  the  notice  of  sale  upon  the  defendant, 
unless  such  service  shall  be  dispensed  with  by  order  of  the  court, 
to  satisfy  the  lien  and  the  costs,  if  any,  in  like  manner  as  where 
a  marshal  sells  personal  property  by  virtue  of  an  execution,  and 
the  application  by  him  or  the  proceeds  of  the  sale,  less  his  fees 
and  expenses,  to  the  payment  of  the  amount  of  the  lien  and 
the  costs  of  the  action.  It  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  the  chattel,  and  for  the 
sufekeepiuK  of  the  surplus,  if  any,  by  the  clerk  of  the  court, 
until  it  is  claimed  by  him.  •  If  a  defendant  upon  whom  the  sum- 
mons is  personally  served  is  liable  for  the  amount  of  the  lien 
or  for  any  part  thereof,  the  plaintiff  may  also  have  judgment 
for  the  deficiency,  if  any.  The  execution  to  be  issued  to  the 
marshal  shall  be  in  accordance  with  the  terms  of  the  judgment. 
Former  f  141  amended,  f  141  originally  revised  from  Code  of  Cly.  Pro.. 
if  1739.  1740.  Uitter  portion  of  firnt  Houtonce  new,  thus  permitting  actions 
wltliout  a  warrant  of   neizure.      %   140  omitted. 

f  76.  Marshal**   power  under   execution. 

F'or  the  purpose  of  seizing  a  chattel  by  virtue  of  an  execution, 
the  power  of  a  marshal  is  the  same  as  where  he  is  required  to 
replevy  a  chattel.  . 

New. 

f  76.  Exception  to  and  Juiitlflcation  of  auretleai  re- 
claimer of  chattel. 

Sections  sixty-two  to  sixty-sif,  inclusive,  of  this  act  shall  apply, 
as  nearly  as  may  be,  to  a  proceeding  taken  under  this  article. 
New. 

I  77.  Application  of  thla  article. 

The  provisions  of  this  article  shall  not  affect  any  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel  without 
action,  and  do  not  apply  lo  a  case  where  another  mode  of  en- 
forcing a  lieu  upon  a  chattel  is  specially  prescribed  by  law. 

Former  f  142  slightly  amended.  |  142  originally  reyiaed  from  Code  of 
Civ,  Pro.,  f  1741. 
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pleadings. 

Sec.  78.  pleadings;    bills   of  particulars;    special   appearance. 
70.  Jolmler  and   severance  of  causes  of  action. 

80.  Judgment  by  default. 

81.  Offer    of    Judgment. 

82.  Complaint. 

88.  Answer;    contents    thereof. 

84.  Counterclaim. 

86.  Joinder   and   severance  of   counterclaims. 

86.  Amount   recoverable   on  counterclaim. 

87.  Reply    to   countenlalni. 

88.  Objections   to  Jurisdiction   and   to   pleadings. 

89.  Objections   which    may   Ik*   takep   by   answer. 

00.  Disposal   of  objections. 

01.  Judgment  upon   the  pleadings. 

02.  8if?nature   to  Instniraent:   when  deemed   genuine. 

03.  Construction   and   amendments   of   pleadings.    Juilgmoiit   and    procef^s. 

04.  Order  that  Issuos  be  tried  unneceatuiry   in  action  agaln-'^t  corporation. 

I  78.  Pleadlnffn;  bill*  of  partlcnlarny  apeclnl  appearance. 

Pleadings  in  nction.s  may  bo  oral  or  writttMi,  verified  or  iiii- 
verified,  except  that  the  pieudinKs  iu  an  action  to  establixb  a 
meehauic's  lien  must  be  verified.  Pleadings  shall  cousist  of 
complaint  and  answer  and,  whe*i  ordered,  a  reply. 

1.  When  an  action  is  cunimeuced  by  service  of  a  summons 
only,  a  statement  of  the  nature  and  substance  of  the  plaiutifT's 
cause  of  action  shall  he  endorsed  upon  or  annexed  to  the  summons. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  sum- 
mons; provided,  however,  that  when  the  last  day  falU  on 
Saturday  the  defendant  may  answer  on  the  next  business  day. 

3.  If  a  written  complaint  is  served  with  the  summons  a  written 
answer  must  he  filed;  and  if  the  eomplnint  is  verified,  the  ausw4  r 
must  be  verified;  provided,  however,  that  in  an  action  where 
the  amount  claimed  is  one  hnndred  dollars  or  less,  the  defendant, 
if  he  appears  in  person,  may  answer  orally.  When  a  defendant 
answers  orally  a  statement  of  the  nature  and  the  substance  of 
the  answer  shall  be  endorsed  upon  or  annexed  to  the  sumuKms. 
The  address  of  the  defendant,  or  the  ofiSce  and  post-offlce  address 
of  his  attorney,  shall   be  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the 
filing  of  a   written  pleading:,   verified  or  unverified. 

5.  On  or  before  tlie  defendant's  last  day  to  answer,  bis  time 
to  move  or  answer  may  be  extended  by  filinj?  with  the  clerk  a 
written  stipulation  of  the  parties,  or  by  order  of  the  court  upon 
cause   shown. 

<).  The  original  or  a  copy  of  a  contract  or  other  writing  on 
which  a  cause  of  action  or  a  defense  or  a  counterclaim  is  founded 
may  be  filed  with  the  i)leadin>;  and  shall  be  deenunl  a  part  of 
the  pleading.  Within  three  daj-s  after  service  of  a  written 
demand  by  either  party,  the  adverse  party  shall  tile  with  the 
clerk  the  original  or  sworn  copv  of  any  such  contract  or  other 
writinjr  specified  in  such  demand.  If  the  paper  is  not  duly  filed, 
the  court  may  order  that  it  be  filed  and  may  exclude  it  fnmi 
evidence  if  not   fi'ed  accjirdin^rly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particulars 
of  the  complaint  or  counterclaim  may  be  filed  with  the  clerk. 
The  defendant   may  file  his  den  and  at  the  timerof^ answering.   ' 
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The  plaintiff  may  file  his  domnnd  three  days  after  the  counter- 
elaim  is  interposed.  In  either  ease  a  bill  of  particulars  must 
he  filed  with  the  clerk  within  three  days  after  the  demand  is 
filed  and  the  eourt  upon  motion  or  notice  may  preclude  the 
party  failing  to  file  such  bill  of  particulars  from  sriving  evidence 
of  the  part  or  parts  of  his  affirmative  allegation  of  which  particu- 
lars have  not  neon  filed.  The  court  may  order  a  written  bill  of 
pnrti<>ulars,  with  or  without  verification,  to  be  filed  and  served 
by  the  plaintiff  or  by  the  defendant  interposing  a  counterclaim. 
8.  For  the  purpose  of  wiising  a  question  not  involving  the 
merits  of  the  action,  a  party  may  appear  npeciall^  by  filing  with 
the  clerk,  on  or  before  the  last  day  for  answermg,  a  notice  of 
Hpecial  appearance  stating  the  particular  purpose  for  which 
he  appears.  In  tlint  event  the  case  shall  be  sot  down  for  hear- 
ing, and  the  party  thns  appearing  need  not  plead  further  until 
directed   to  do  so  by  the  court. 

Former  S  145  rewritten.  Sf  145  amended  by  L.  1908,  ch.  405:  L.  1911, 
ob.  73:  uriKiuatly  nviwd  from  Ckxie  of  (.'It,  Fro.,  U  2035,  3126,  3207; 
L.    18^2,   ch.   410,    S   1346.      Practice  chnnKe<l  and  new   matter  added.     Omits 

S>rerencp   to   demurrcrn   aw    ^hey    ore    aboliabeil.      (See   also    SS«  88    and   89.) 
nbdlYltdon    6   KUpernedes   former    |    168. 

I  70.  Joinder  and  aeverance  of  oanaea  of  action. 

The  plaintiff  may  include  in  the  same  complaint  any  cause  of 
action  of  which  the  court  has  jurisdiction,  to  the  end  that  all 
matters  gf" difference  between  the  respective  parties  may,  so  far 
as  practicable,  be  determined  in  one  action;  but  if  it  appears 
to  the  conrt  that  causes  of  action  so  joined  should  not  be  tried 
or  disposed  of  together,  the  court  may  order  them  to  be  tried 
separately,  or  that  the  action  bo  severed,  and  may  make  such 
other  and  further  orders  as  may  be  necessary  or  expedient  for 
the  separate  disposal  thereof. 

»w.  Supersciles  former  9  146.  ex«»pt  the  lant  sentence  thereof,  which 
la  transferred  to  new  |  136.  A4'ctlnn  in  In  accordance  with  recommendations 
of  the  New  York  Board  of  Rtatutory  GonsoUdatlon.  (See  Report  of  Boanl 
of  Stat.   Conaol.,   1912,  pp.  11,   105.) 

I  80.  Jndflrment  hr  defaalt. 

If  the  defendant  fails  to  answer  within  the  prescribed  time, 
judgment  for  the  plaintiff  may  be  taken  by  default,  without 
application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth 
one  or  more  causes  of  action  upon  which  a  judgment  by  default 
may  thus  be  entered  in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  filed  and  served 
with  the  summons,  the  clerk  shall  enter  judgment  forthwith; 
otherwise  the  clerk  must  at  plaintiff's  request  ascertain  the 
amount  due  and  enter  judgment  therefor  in  the  manner  pre- 
scribed for  like  cases  in  the  supreme  court.  In  all  other  cases 
where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  judgment  only  on  application  to  the  court  and  proof 
of  his  cause  of  action. 
Supersedeii  former   |   147.     See  Code  of  Civ.   Pro.,   ff   420,   1212,   1213. 

f  81.  Offer  of  Jvdiirment. 

At  the  time  of  answering  the  defendant  may  file  with  the 
clerk  a  written  offer  to  allow  judgment  to  be  taken  against  him 
for  a  sum  of  money,  or  for  property  therein  speeitied,  with 
costs.  If  there  are  two  or  more  defendants,  and  the  action 
can   be  severed,   a  like  offer  may   be  made  by  offleQf^fiWf^  ^^ 
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them  asainst  whom  a  separate  judgment  may  be  taken.  If 
the  plaintiff  thereupon,  before  taking  any  other  proceedinic  in 
the  action,  files  with  the  clerk  a  written  acceptance  of  tho  offer, 
the  clerk  must  enter  judgment  accordiugl^v.  If  an  acii'ptance 
is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the  trial; 
but  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs.  Instead  of  making  a  written  offer  a 
defendant  may  deposit  the  amount  of  his  offer  w*ith  the  clerk, 
if  it  be  a  sum  of  money,  with  like  effect. 

The  complaint  must  state  in  a  plain  and  concise  manner  the 
facts  constituting  the  case  of  action. 

Former  %  148  with  changipii  as  to  ooeits,  and  former  f  149  with  "  conciiip  ** 
8ab8tituted  for  "direct".  i§  14K.  149  originally  rcvlHed  from  Tode  of  (It. 
Pro..  II  2K02,  2986.  The  lant  Kontence  of  f  81.  an  it  apiiears  here,  wmm  |  S2 
in  the  act  as  rep<irted  by  the  Municipal  Court  CommleiKion.  In  course  of 
pasnige  tlirouKh  the  legislature  these  aections  were  combined ;  hence  the 
«ail8irion,   here,  of  f  82. 

f  83.  Anaweri  content*  thereof. 

The  answer  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  intended  to  be  controverted,  or  a  denial  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief.  A 
denial  must  not  be  evasive,  and  unless  the  defendant  intends  in 
good  faith  to  controvert  all  the  allegations  of  the  complaint  or 
of  a  particular  part  therof,  the  denial  must  be  directed  to  the 
specific  allegation  intended  to  be  controverted. 

2.  A  plain  and  concise  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim. 

3.  When  the  judgment  may  determine  the  ultimate  rights  of 
two  or  more  defendants  as  between  themselves,  a  defendant  must 
demand  such  a  determination  in  his  answer,  which  must  be  in 
writing:  and  a  copy  of  such  answer  must  be  served  at  least 
two  days  before  trial,  or  at  such  other  time  as  the  court  shall 
direct,  upon  each  defendant  to  be  affected  by  the  determination 
or  upon  his  attorney  in  the  action. 

Former  |  150  rewritten  with  addltionn.  f  150  originally  revlned  frnoi 
Code  of  CiT.  Pro.,  |i  500,  2038;  L.  1882,  ch.  410,  |  1.347.  The  netond 
sentence  of  aubdiviHlon  1  Ih  baned  upon  the  New  Jeraey  Practice  Act  of  1912. 
Rules  32  and  40.     Subdivision  3  is  based  upon  Code  of  Civ.  Pro.,  |  521. 

f  84.   Counterclaim. 

Except  as  otherwise  provided  in  this  act,  a  counterclaim  and 
judgment  thereon  shall  be  governed  by  the  provisions  of  law  ap- 
plicable to  like  cases  in  the  supreme  court. 
New.     See  Code  of  Civ.  Pro..  f|  602-506. 

I  85.  Joinder  and  aererance  of  connterclalma. 

There  may  be  included  in  the  counterclaim  any  claims  or 
causes  of  action  mentioned  in  section  six  of  this  act,  against 
the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  one  or  more  defendants  between 
whom  and  the  plaintiff  a  separate  judgment  may  \h^  had  in  the 
action.  But  if  it  appears  to  the  ynxirt  that  any  of  the  claims 
or  causes  of  action  so  joined  should  not  he  tried  or  disposed  of 
together,  the  court  may  order  that  thev  be  tried  separately,  and 
may  make  such  other  and  further  orders  as  may  be  ne<»essary 
or  expedi(»iit  for  the  separate  disposal  thereof:  and  if  it  appears 
to  the  court  that  any  claim  or  cau«e  of  action  alleged  by  way 
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of  counterclaim  should  not  be  tried  or  disposed  of  in  the  pend- 
ing action,  the  court  may  strike  it  out,  without  prejudice  to  the 
briugiuj?  of  another  action  or  proceeding. 

New.  The  section  ig  framed  In  conformltj  to  the  new  {79.  It  Is  adopted 
from  the  practice  of  England  (Yearly  Prac.  Sup.  Ct.,  vol.  1,  Order  19. 
rule  3,  p.  222).  and  of  New  Jersey  (N.  J.  Prac.  Act.  1912.  sec.  12).  and  is 
in  accordance  with  the  practice  advocated  by  the  New  York  Board  of  Statu- 
tory Consolidation^  (See  Report  of  Board  of  Stat.  Consol.,  1912.  pp.  11,  105.) 
if  84  and  85  supersede  former  ff   151-156. 

I  86.  Amoant   recoverable  on  coanterelalm* 

A  counterclaim  may  be  interposed  and  judgment  thereon  in 
favor  of  the  defendant  may  be  rendered  for  any  sum  not  to 
exceed  one  thousand  dollars  exclusive  of  interest  and  costs. 

New.  Supersedes  former  f  157.  Adopted  from  Code  Civ.  Pro.,  %  3174, 
which  applies  to  the  City  Court  uf  the  City  of  New  York.  Counterclaim  in 
the  County  Courts  are  not  limited  in  amount.  Howard  Iron  Works  v.  Buffalo 
Elevating  Co.,   176  N.   Y.   1. 

I  87.  Reply  to  coanterelalm. 

A  reply  to  a  counterclaim  is  not  necessary;  but  the  court  may 
order  a  written  reply,  verified  or  unverified,  at  any  time  before 
judgment.  When  no  reply  is  filed,  the  allegations  of  the  counter- 
claim shall  be  deemed  denied,  except  as  otherwise  provided  in 
this  act. 

Embraces  first  two  sentences  of  former  |  161,  and  adds  new  matter.  Last 
sentence  of  former  f  161  omitted,  f  161  new  in  the  former  Municipal  Court 
Act. 

I  88.  Objection*  to  Jurisdiction  and  to  pleadlnff*. 

An  objection  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  no  jurisdiction  of  the  subject  of  the  action  may 
be  taken  by  filing  a  notice  of  special  appearance  as  hereinbefore 
provided.  All  other  objections  which  heretofore  might  have  been 
taken  oy  demurrer  may  be  taken  by  motion.  The  notice  of  motion 
must  specify  the  grounds  thereof  and  the  particular  defects  or 
objections  upon  which  the  moving  party  relies.   , 

New.  Abolishes  demurrers  and  substitutes  notice  of  special  appearance 
and  motions.  Accords  with  recommendations  of  New  York  Board  of  Statutory 
Consolidation.  (See  Beport  of  Board  ot  SUt.  Consol.,  1912,  pp.  12,  149.) 
Supercedes  former  |§   158-160  and  162  and  last  sentence  of  %  161. 

I  8&.  Objection*  'vrhlcb  majr  be  taken  by  anaTrer. 

An  objection  to  the  sufficiency  of  the  complaint,  or  an  objection 
whichj  if  sustained,  disposes  of  the  action  without  putting  the 
plaintijff  to  his  proof,  may  be  taken  by  alleging  it  as  a  defense 
in  the  answer  in  lieu  of  ft  motion,  and  on  application  of  either 
party  it  must  be  disposed  of  before  the  trial.  When  an  objection 
is  thus  taken,  the  answer  must  specify  the  particular  objection  or 
defect  upon  which  the  defendant  relies. 

New.  Permits  the  disposition  before  trial  of  all  defenses  not  affectiDg 
the  merits. 

I  90.  Disposal  of  objection*. 

1.  If  the  court  overrules  a  defendant's  objection  taken  by 
motion,  the  court  must  allow  him  to  answer;  and  as  a  condition 
thereof  may  impose  costs. 

2.  If  the  court  sustains  an  objection  taken  by  a  motion  or 
answer  upon  the  ground  that  the  pleading  is  insufficient,  the 
court  must  allow  it  to  be  amended;  and  as  a  condition  thereof 


1646 

Digitized 


by  Google 


THE  AfUXIClPAL  COURT  CODfe 

may  impose  costs;  and  if  the  party  falls  to  amend,  the  defeotire 
pleading  or  part  of  pleading  may  be  .stftlck  out. 

Adopted  from  former  S  145.  atibds.  3,  4.  |  145  amraded  by  U  IIWW. 
ch.  405:  L.  1011,  ch.  73;  origijuaijr  reylaed  fMm  Code  of  CIt.  Pro..  f|  S935. 
3126,    3207;    L.   1882,  ch.  410,    |   1346. 

i  81.  Jtidflrment  ii|^on  thfc  pleadlnKli. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may,  on  motion  at  any  time  after  issue  joined,  give  judg- 
ment accordingly. 
New.     From  Code  of  Civ.  Pto.,  f  54T. 

I  88.  StffiiAtar^  to  liiatrtiiiietit|  4rheit   de^uetf   ipetttiliie. 

A  signature  to  a  written  instrumetit  which  js  pleaded  shall  l»e 
taken  as  admitted  unless  the  party  sought  to  be  charged  thereby 
files  with  the  clerk,  within  eight  days  after  joinder  of  issue,  a 
specific  denial  of  the  genuineness  of  the  signature  and  a  demand 
that  it  be  proved.  Such  denial  and  denittnd  by  a  defendant  tnay 
be  included  in  his  answer. 
New.     Adapted  from  Mass.   Ber.  L.,  ch.  173,  f  86. 

I  88.  ConMtriietton  aiiA  «itiienditt««ii»  of  ^l^Adliitt««  JncUr^ 
ment  and  proceas. 

1.  The  allegations  of  a  pleading  must  be  liberally  conatmed 
for  the  purpose  of  doing  substantial  justice  between  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendment 
of  any  summons,  process,  mandate,  pleadingt  order  or  judgment, 
including  a  petition,  precept,  answer  and  final  order  in  a  sum- 
mary proceeding,  if  substantial  justice  will  be  promoted  thereby; 
and  as  a  condition  thereof  may  impose  such  terms  as  may  be  just. 

3.  Upon  like  terras  the  court  may  direct  that  a  return  made  by 
a  marshal  or  other  ofllcer  be  amended  In  matter  of  form,  either 
before  or  after  judgment. 

Bapersedes  former  |  166  (the  provisions  of  which  as  to  demurrers  and 
adjournments  are  omitted)  and  f  170.  |  166  originally  revised  from  Code 
of  Civ.  Pro.,  I  2044:  L.  1882,  ch.  410,  |  1347.  f  170  originally  rerlved 
from  Code  of  Civ.   Pro.,   |  510. 

The  subject  matter  of  amendments  embraced  In  former  f  166  to  mock 
enlarged  by  subd.  2. 

By  force  of  new  %  16  many  Code  provisions  as  to  amendments,  curinjc  of 
defects  by  verdict  or  Judgment,  and  disregard  of  ansuhstaptlai  errorR,  mpply 
to  the  Municipal  Court;  among,  them  are  Code  of  Civ.  Pro.,  ||  721-725, 
727-730. 

Subdivision  a,  relating  to  amendment  of  a  retnm.  is  taken  from  Code  of 
Civ.  Pro.,  f  725.  It  confers  power;  hence  would  not  be  incorpormted  by 
new   $    16. 

i  04.  Order  that  luiiaea  be  tried  vnaeeeaaary  la  aetloa 
affalniit  corporatloa. 

In  an  action  against  a  corporation,  an  order  directing  that  the 
Issues  presented  by  the  pleadmgs  be  tried  shall  not  be  required. 

New,     Excludes  provisions  of  second  sentence  of  Code  of  CIt.  Pro.,   |   1778. 

Note  to  Title  IV. —  In  addition  to  the  former  sections  mentloDed  In  the 
notes  to  this  title  as  having  been  supersi^led  or  omitted,  the  following  sfH*ti«kB9 
have  likewise  been  omitted:  {$  163  nnd  164  because  covered  by  Code  of  Civ. 
Pro.,  $«  524,  525:  |  169  because  covered  by  Code  of  Civ.  Proc..  |f  5.30.  531, 
533:  i§  171-173  l»ecauBe  covered  by  Code  of  Civ.  Pro.,  ||  539-541;  |  174  be- 
cauHe  covere<l  liy  Co<le  of  (Mv.  Pro.,  %  508:  ff  175-177  because  covered  by 
Code  of  Civ.  Pro.,  SI  1775-1777;  f  178  because  first  part  is  covereti  by  new 
I  6,  suhd.  2,  and  latter  pnrt  Is  covered  l)y  Code  of  Crlm,  Pro,.  U  884.  906; 
i  1R7  because  covered  by  Code  of  Civ.  Pro.,  I  820,  which  is  adopted  by  new 
i   27,   subd.   3.  ^  J 
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TITLE  V. 
Proceedings  between  Joinder  of  ipsue  and  trial. 

Article  1.  BringinK  caafle  on   for   trial;   adJournmentN ;   sobpoenaM;   attachment 
agalnut  and  liability   of  defaulting  witness. 
2.  Commission  to  take  testimony ;   depositions ;   physical  examination. 

ARTICLES    FIRST. 

Bringing  cause  on  for  trial;  adjourhments;  suhpotinas;  attach- 
ment  against  and  liahility  of  defaulting  witness. 

Sec.  05.  IIf)W  cause  brought  on  for  trial ;  notice  of  trial. 
9f).  Adjouniment  of  trial. 
97.  Sub|KM*ua. 
U8.  Service  of  subpoena. 
99.  Attttihment  against  defaultiuR  witness, 
luo.  Liability   of   defaulting   witness. 

f  96.  Hon-   eaniie  broiigrht  oil  for  tMal|  notice  of  trial. 

L'i)on  joindor  of  issue  the  clerk  shnll  place  the  case  upon  a 
Kcuoral  ouleiidar.  Where  either  pnrtj'  appears  in  person,  the 
cleric  shall  fix  a  date  fur  trial  not  less  than  five  nor  more  than 
eijrht  days  after  joinder  of  issue,  and  shall  immediately  notify 
the  parties  hy  mail  of  such  date.  Unless  otherwise  provided  by 
the  rules,  wher^  both  parties  appear  by  attorney  either  party  may 
serve  a  notice  on  the  other  fixing  a  date  for  trial  not  less  than 
five  nor  more  than  ei^ht  days  after  the  service  of  such  notice, 
and  shall  file  such  notice,  with  proof  of  service  thereof,  with  the 
clerli,  who  shall  thereupon  place  the  case  on  the  calendar  for 
trial.  When  a  jury  trial  is  demanded  and  no  day  is  fixed  for  the 
attendance  of  a  jury  within  the  time  limited  as  above  provided, 
the  clerk  shall  set  the  case  down  for  trial  at  the  earliest  prac- 
ticable date  on  whi<h  a  jury  will  be  in  attendance,  and  shall 
notify  the  parties  or  their  attorneys  by  mail  of  such  date. 
New.    The   section   Institutes   an   entirely   new   practice. 

I  90.   Adjoarnmeiit   of  trial. 

The  trial  of  an  action  may  be  adjourned: 

1.  By  the  court  for  good  cause  shown  and  upon  such  terms 
and  conditions  as  tho  court  may  deem  just. 

2.  B.V  stipulation  of  the  parties,  to  be  filed  with  the  clerk;  or 
upon  request  of  the  plaintiff  where  the  defendant  has  madb 
default  or  upon  consent  of  the  parties  in  open  court. 

Former  1  103  rewritten.  1  103  amended  by  L.  1010,  ch.  153;  originally 
reviMed  from  I..  1S82,  cb.  410.  if  1362,  13G3.  Limitation  on  adjournmeuts 
abolished.  The  provision  concerning  proceedings  in  case  of  arrest  have  t>een 
transferred   to   §   32.      Former   If    104  and   195   omitted. 

f  97.   Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action  or  a  special  proceeding,  shall  be  issued  on  the 
demand  of  t'ither  party,  by  the  clerk  of  the  court  in  the  district 
where  the  action  is  pending:  but  when  a  party  is  represented  by 
an  attorney,  the  latter  may  issue  the  subpoena  and  shall  subscribe* 
thereto  his  name  and  his  ofllce  and  post-oin<"e  address.  Tho  sub- 
poona  may  bo  served  anywhere  in  the  city  of  New  York  and  may 
require  the  witness  to  bring  with  him  any  book  or  paper  relating 
to  the  merits  of  the  action. 

P'ormer    '.    11)0    rewritten,      fi    IOC   amended    liy    T„    1010,    ch.    63S.    originally 
revised    from   (•Hie   of   Civ.    Pro.,    |    20('.9 ;    L.    1SH2.    ch.    410,    f /t^TVj^^T^ 
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I  98.  Ser-vice  of  •vbpoena. 

A  subpoena  may  be  served  by  any  person  over  the  ape  of 
eighteen  years  by  delivering  a  copy  thereof  to  the  witness  per- 
sonally and  by  paying  or  tendering  to  him  a  fee  of  fifty  cents  for 
one  day's  attendance  at  court.  No  mileage  need  be  paid  or  ten- 
dered to  the  witness. 

Former  f  197  am.ended.  f-  197  originally  revised  from  Code  of  Cir.  P^v 
I  2970;  L.  1882.  cb.  410,  |  1370.  Fee  increased  from  twenty-five  to  flftj 
cents,   aud  mileage  eliminated. 

i  &&.  Attachinent  against  defanlUnar  wltneM. 

1.  Upon  satisfactory  proof  by  affidavit  or  otherwise  that  a  per- 
son duly  subpoenaed  has  refused  or  neglected  to  obey  the  sub- 
poena, and  upon  the  oath  of  the  party  in  whose  behalf  the  pers^m 
was  subpoenaed,  or  his  attorney,  that  the  testimony  of  sucli 
person  is  material,  the  court  must  issue  a  warrant  of  attachmeut 
directed  generally  to  any  marshal,  to  compel  the  attendance  of 
such  person. 

2.  Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued 
unless  he  shows  just  cause  or  a  reasonable  excuse  for  his  omission 
to  attend,  in  which  case  the  party  procuring  the  warrant  must 
pay  them  and  add  them  to  his  costs  if  he  recover  any. 

Former  If  198.  199  amended;  11  198,  199  originally  revised  fron  Code 
of  Civ.  Pro.,   {f  2971,  2972.  ' 

i  100.  Liability  of  defanltinff  witness. 

A  person  duly  subpoenaed  who  neglects  or  refuses  to  obey  the 
subpoena,  is  liable  to  the  party  in  whose  behalf  he  was  sub- 
poenaed for  all  damages  which  the  party  sustains  by  reason  of 
the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto,  and 
is  subject  to  any  fine  or  punishment  which  may  be  imposed  in 
accordance  with  the  |)rovisions  of  law  governing  contempts  pnnievh- 
able  civilly. 

Former  S  200  amended  in  form.  |  200  originally  revised  from  Code  of  Civ. 
Pro.,  f  2979. 
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ARTICI4B   SBSCOND. 

Commisaion    to    take    testimony;    depositions;   physical 
examinations. 

Sec.  101.  CoramliMilon  to  take  testimony. 

102.  When  commlinion  may  issue. 

103.  Open    commission. 

104.  Power  of   commissioner. 

105.  Execution  and  return   of  commission. 
lOG.  Suppression  of  deposition. 

107.  DrpoHltion  to  perpetuate  testimony. 

108.  The   same  —  Affldavit   on   application. 

109.  Onlcr  for  examination. 

110.  Witnesses'   fees;   punishment  for  disobeying  order. 
HI.  Service  of  order  and  affldarit. 

112.  Adjournment  of  examination. 

113.  Witness  confined  in  prlKon. 

114.  Examination;    manner   of    taking   and    returning   deposition;    refusal 

to  answer. 

115.  When  deposition  may  be  read  in  evidence. 

116.  Effect  of  d€>poaitIon. 

117.  Physical  examination. 

I  101.  Commtaalon  to  take  teatimonjr. 

When  it  appears  by  affidavit  upon  the  application  of  either 
party  to  an  action  or  special  proceedinK  that  the  testimony  of  one 
or  more  witnesses,  not  within  the  city  of  New  York,  is  material 
to  the  applicant's  case,  the  court  shall  issue  a  commission  to  a 
competent  person  named  therein,  authorizing  him  to  examine 
under  oath  the  witness  or  witnesses  named  therein  upon  inter- 
rogatories annexed  to  the  commission  and  to  be  settled  by  the 
court  or  by  the  written  consent  of  the  parties,  and  to  take  and 
certify  the  deposition  of  each  witness  and  return  the  same  and 
the  commission  by  mail,  addressed  to  the  clerk. 

H  101  and  102  snpemede  former  ||  206,  207.  208.  Only  one  commissioner 
Ih  now  provided.  Provision  that  commission  may  issue  in  a  special  proceeding 
is  new. 

f  102.  IVhen  commlanlon  may  luaue. 

Such  a  commission  may  issue: 

1.  When  the  defendant  has  made  default  in  pleading  and  the 
testimony  is  required  upon  the  assessment  of  damages. 

2.  Before  p'oiuder  of  issue  when  there  is  reason  to  apprehend 
that  before  issue  is  joined,  and  an  application  for  a  commissiop 
can  thereafter  be  made,  the  witness  will  die  or  become  unable  to 
give  his  testimony  or  remove  so  that  his  testimony  cannot  be 
taken. 

3.  Wlien  issue  has  been  joined  in  an  action  or  special  proceed- 
ing and  the  testimony  is  material  to  the  applicant  in  the  prosecu- 
tion or  defense  thereof. 

4.  When  an  appeal  or  n  motion  for  a  new  trial  is  pending  and 
the  testimony  may  be  material  to  the  applicant  upon  a  new  trial. 

Subdirlsion  2.  of  |  102,  is  new  and  is  taken  from  Code  of  Civ.  Pro.,  |  888, 
subdiv.  4.  Subdivision  4,  of  f  102,  Is  new  and  is  taken  from  Code  of  Civ. 
Pro.,   I  888,  subdiv.  S. 

I  108.  Op«B  eommlsaloii. 

When  issue  has  been  joined  in  an  action  or  special  proceeding 
and  application  has  been  made  as  provided  in  section  one  hundred 
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and  one,  a  commission  may,  in  the  discretion  of  the  caart,  iniie 
without  written  interrogatories,  or  partly  upon  written  interroga- 
tories and  partly  upon  oral  questions. 

Former  |  206  rewritten  to  conform  to  Code  of  CIt.  PrOb,  |  803.  |  2M 
originally  revlaed  from  Code  of  Civ.  Pro.,  f  2981;  L.   1882,  ch.  410.   f  1368. 

I  104.  Power  of  teommlaatoner. 

When  a  commission  is  executed  within  the  state,  the  commn- 
sioner  shall  hare  the  same  power  to  issue  a  subpoena,  to  swear  a 
witness  and  to  compel  his  attendance  that  this  court  has  in  ao 
action  pending  before  it. 

Former  |  214  amended.  |  214  originally  revised  from  Code  of  dr.  Pro., 
I   2987. 

I  106.  Bxeentlon  and  retarn  of  commiaslon. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  all 
matters  with  respect  to  the  issuance,  execution  and  return  of  the 
commission,  the  disposal  of  it  when  returned  and  the  effect  of 
the  deposition  as  evidence,  shall  be  governed  by  the  proviaions 
applicable  if  the  action  were  in  the  supreme  court  and  the  de- 
position taken  without  the  state  for  use  within  the  state. 

Supersedes  former  ||  200-211,  213.  215.  See  Code  of  Civ.  Pro..  |f  901-907. 
911.  912. 

I  1<MI.  SvppresstOB  of  deposition. 

On  proof  by  affidavit  that  a  deposition  has  been  improperly  or 
irregularly  taken  or  returned,  or  that  the  personal  attendance  of 
the  witness  at  the  trial  could  have  been  procured  with  due  dili- 
gence by  a  subpoena  or  that  either  party  or  his  attorney  has 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the 
adverse  party  in  the  course  of  the  proceedings,  the  court  may 
order  the  suppression  of  the  deposition  upon  application  of  the 
party  aggrieved,  upon  notice. 

Former  |  212  amended  In  form.  |  212  originally  revised  from  Code  of 
Civ.  Pro.,  I  910.  Section  Is  covered  by  Code  of  Civ.  Pro.,  S  010.  bat  is 
retained  because  it  relates  to  the  power  of  tbe  court. 

I  107.  Depoaltlon  to  perpetuate  teattn&onjr. 

Upon  proof  by  affidavit  as  prescribed  in  section  one  hundred 
and  eight,  either  party  to  an  action  or  special  proceeding  may 
apply  to  the  court  in  the  district  where  the  action  or  proceeding 
is  pending,  for  an  order  that  the  testimony  of  a  witness  be  taken 
to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  m  a  prison  or  jail  within 
the  state,  such  an  order  may  be  granted  on  written  stipulation 
of  the  parties. 

Former  %%  216  and  218  combined,  condensed  and  amended  so  as  to  apply 
to  special  proceedings.  S  216  originally  revised  from  L.  1882,  ch.  410,  |  l:{69. 
f  218  originally  revised  from  Code  of  Civ.   Pro..   %  879. 

I  108.  Tlie   aame  —  attda-vlt   on   applteatlon. 

The  party  desiring  to  take  a  deposition  as  prescribed  in  the 
last  preceding  section,  must  present  to  the  court  in  the  district 
where  tbe  action  or  special  proceeding  is  pending,  an  affidavit 
showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the 
name  and  re.sidence  of  the  person  to  be  examined;  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the 
prosecution  or  defense  of  the  action  or  proceeding. 
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2.  That  the  person  to  be  examined  is  about  to  depart  from 
the  city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  an  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined;  but  this  sub- 
division does  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  action,  except  in  case  of  his  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  names  of  the  oflicers  or  directors  thereof 
whose  testimony  is  necessary  and  material,  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspection 
is  desired:  and  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

Former  |  217  amended  in  form.  |  217  ortgrlnally  rerlsed  from  Code  of 
ClT.  Pro.,  i  872. 

f  109.  Order  for  examination. 

The  court  to  whom  an  aflidavit  is  presented,  as  provided  in 
section  one  hundred  and  eight,  ma;r,  if  the  opposing  party  or  his 
representative  is  not  present,  require  that  a  reasonable  notice  of 
the  application  be  given,  or  may  act  on  the  application  at  th* 
time  of  such  presentation,  and  must  grant  an  order  for  the  tak- 
ing of  the  deposition,  if  satisfied  of  the  truth  of  the  matter 
stated  in  the  affidavit,  and  may  in  its  discretion  designate  and 
limit  the  particular  matters  on  which  the  examination  is  to  be' 
conducted.  The  order  may  require  that  the  examination  be  con- 
ducted before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn 
before  nn  officer  authorized*  to  take  and  administer  oaths. 

Former  |  219  amended  in  form.  |  210  originally  revised  from  Code  of 
Civ.   Pro.,   i  878. 

f  110.  Witneaaeti*  feesi  punishment  for  disobeylns  order. 

Witnesses'  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  person  required  to  attend.  If  the  party  or  person  so 
served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  as  if  he  failed  to  obey  a 
subpoena  issued  from  the  court. 

Former  |  220  'amended  in  form.  |  220  originally  revised  from  Code  of  ClT. 
Pro.,   f  874. 

I  111.  Ser^'iee  of  order  and  aflldavit. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  manner  as  a  paper  in  the 
action;  or  if  a  party  has  not  appeared  they  must  be  served 
upon  him  as  directed  by  the  order. 

Former  |  221  re-enacted  with  addition  of  '*  or  special  proceeding."  |  221 
originally  reriaed  from  Code  of  Civ.  Pro.,  |  875. 

I  119.  Adjournment  of  examinattofi. 

The  time  for  taking  such  examination  may  be  adjourned  in 
like  manner  as  the  trial  of  an  action. 
Former  {  222  amended.     |  222  new  in  former  Municipal  Court  Act. 
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I  118.  'Witneaa  eonflned  in  prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  mnst  be  stated  in  the  affidavit,  and  his 
deposition  may  be  taken  as  if  he  were  not  so  confined,  except 
that  in  such  case  the  jfranting  or  refusing  of  the  order  is  always 
in  the  discretion  of  the  court.  The  order  must  require  the  pro- 
duction of  the  prisoner  by  the  person  in  charge  of  the  prison 
or  jail,  at  the  prison  or  jail,  but  it  may  prescribe  such  regulations 
and  restrictions  with  respect  thereto  as  the  court  deems  proper. 
Former  |  223  re-enacted.  {  223  originally  reTlsed  from  Code  of  CIt.  Pro.. 
I  8T7. 

f  114.  BiKamlnatloiii  manner  of  taklnv  and  retnrnlnff  ««» 
position  I  refnsal  to  ans^rer. 

The  deposition  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter.  unle« 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
clerk  Of  the  court  in  the  district  where  the  action  or  special  pro- 
ceeding is  pending,  together  with  the  stipulation  or  the  affidarit 
on  which  the  order  was  granted,  with  proof  of  the  service  of  the 
order  and  of  the  affidavit.  If  upon  an  examination,  the  iierson  ex- 
amined refuses  to  answer,  that  fact  most  be  reported  to  the  court, 
which  must  determine  whether  the  question  was  relevant  and  the 
witness  bound  to  answer. 

Former  |  224  re-entctcd.  f  224  originally  rerlsed  from  Code  of  Civ.  Prow, 
f  880. 

I  115,  Whon   deposition   n&ay   be  •  read   in   evidence. 

The  depoflition  may  be  read  in  evidence  by  either  party  at  the 
trial  if  it  be  satisfactorily  proved  that  the  witness  is  dead  or  is 
unable  to  attend  by  reason  of  his  insanity,  sickness  or  other  in- 
firmity, or  that  he  is  confined  in  a  prison  or  jail,  or  that  he 
has  been  and  is  absent  from  the  city  of  New  York,  so  that  his 
attendance  could  not,  with  reasonable  diligence,  be  compelled 
by  subpoena. 

Former  |  225  re-enacted.  |  220  originally  reTlsed  from  Code  of  CIt.  Pro., 
il  881.  882. 

I  lie.  BflTeet  of  deposition. 

Tlie  deposition  so  read  in  evidence  has  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have;  and 
an  objection  to  the  competency  or  credibility  of  the  witness,  or 
to  the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made  as  if  the  wit- 
ness were  then  examined,  and  need  not  be  noted  upon  the 
deposition. 

Former  I  226  amended  In  form.  |  226  originally  retlaed  twm  Code  of 
dr.   Pro.,   I  888. 

S  117.  PlftTsieal  examination. 

Where  a  party  alleges,  either  for  a  cause  of  action,  defense 
or  counterclaim,  damages  for  personal  injuries,  the  court  shall 
have  powor  to  order  that  he  submit  to  a  physical  examinatioii 
by  one  or  more  physicians  or  surgeons  under  such  conditioDS 
as  the  court  shall  deem  proper;  and  the  court  must  make  such 
an  order  whenever  the  adverse  party  shall  present  proof  to  the 
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satisfaction  of  the  court  that  he  is  ignorant  of  the  nature  and 
extent  of  the  mjuries  alleged.  If  the  party  to  be  examined  in 
a  female,  she  shall  be  entitled  to  have  the  examination  made 
by  physicians  or  surgeons  of  her  own  sex.  The  order  must 
direct  the  seirlee  of  a  copy  thereof  withhi  the  city  of  New  York 
not  less  than  five  nor  more  than  eight  days  before  the  date 
fixed  for  the  examination,  except  that  a  different  time  for  serv- 
ice may  be  directed  when  special  reasons  therefor  are  shown 
to  exist  and  are  recited  in  the  order. 

New.     Adopted  from  Code  of  C*It.  Pro.,   i  873,  with  cbangea  proTlding  for 
the  examination  of  a  defendant  asserting  a  counterclaim. 
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TITLE  VI. 
Trial;  jnrorB;  snbmlBSiaii  of  conUovw.By. 

Bee.  118.  Jury  trial  how  obtained;  Jury  fe«. 

119.  Time  for  rendering  Judgment  or  decision. 

120.  Number  of  Jurymen;   fee  for  Jury  of  twelve. 

121.  Jury   t^rm;    trial   Jurors. 

122.  Special  Jury   Ust;    bow   such   Jurors   summmed. 

123.  Trials  by  special  Jury. 

124.  Submission   of  controversy   upon  agreed   facts. 

f  118.  [Am*d,  1916.]  Jury  trial i  how  obtalaedi  Jvrjr  fee. 

1.  Either  party  at  the  time  of  pleading  or  within  three  days 
after  joinder  of  issue  may  demand  'a  trial  by  jury.  The  demand 
may  be  made  in  writing  and  filed  with  the  clerk^  or  orally  and 
endorsed  upon  the  summons.  In  a  special  proceeding  the  demand 
may  be  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  clerk 
the  sum  of  three  dollars,  which  shall  be  applied  so  far  as  neces- 
sary, to  the  payment  of  the  lawful  fees  of  the  server  for  sum- 
moning the  jurors,  and  of  a  fee  of  twenty-five  cents  to  each 
juror,  which  payment  shall  be  made  to  him  by  the  clerk  at  the 
end  of  the  trial. 

2.  Unless  a  demand  is  made  and  the  Jury  fee  paid  as  above 
provided,  a  jury  trial  is  waived  and  the  court  must  hear  the 
evidence  and  decide  all  questions  of  fact  and  law;  provided, 
however,  that  the  court  may  in  its  discretion,  at  any  time  before 
or  during  the  trial,  direct  that  a  trial  be  had  by  jury,  and  there- 

»upon  a  trial  by  jury  shall  be  had  in  the  same  manner  as  if 
either  party  had  demanded  it,  and  the  jury  fee  shall  'be  paid  by 
the  plaintiff. 

3.  If  an  action  is  settled  or  discontinued  before  trial,  all  jury 
and  jurors'  fees  paid  by  any  party  as  provided  in  this  act  shall  be 
returned  forthwith  to  such  party  by  the  clerk  of  the  court  to  whom 
such  jury  fee  was  paid. 

Ruhd.  3  added  by   L.   1916.   cb.    123,  in  effect  April  3,   1916. 

('on tains  tbe  substance  of  the  first  four  sentences  of  former  |  2S1;  part 
of  first  sentence  of  former  I  230,  and  the  substance  of  the  first  sentence  of 
former  |  2M2.  with  changes,  f  231  amended  by  L..  1908.  ch.  431;  L.  1910, 
cb.  541;  originally  revised  from  Code  of  Civ.  Pro..  I  2990;  L.  1882,  ch.  410. 
i  1372.  I  230  amended  by  L.  1010,  ch.  401;  originally  revised  from  L..  1882. 
ch.  410.  S  1384.  I  232  originally  revised  from  U  1882,  ch.  410,  |  1372. 
Aft\T  subraisiilon  of  case  no  Jury  trial  can  be  ordered.  Jury  fee  rcdveed 
from  four  dollars  and  fifty  cents  to  three  dollars. 
%  110.  Time  for  rendering  Jndvment  or  deelalon* 

1.  If  a  jury  trial  is  not  demanded  or  directed  as  provided  In 
the  last  preceding  section,  the  court  must  render  judgment  within 
fourteen  days  from  the  time  when  the  case  is  submitted  for  that 
purpose,  except  when  further  time  is  given  -by  the  consent  of 
the  parties.  If  uo  decision  is  rendered  within  the  time  thus 
limited,  the  case  shall  be  placed  upon  the  calendar  for  causes 
reserved  generally, 

2.  A  motion  must  be  decided  within  fourteen  days  after  it  is 
submitted  for  decision,  except  when  further  time  is  given  by  the 
consent  of  the  parties;  and  if  no  decision  is  rendered  within  the 
time  thus' limited,  the  motion  may  be   renewed. 

^latorlally  changes  the  provisions  of  former  f  230  with  reepect  to  rendition 
of  JudgmeuO  or  decision.  I  230  amended  by  L.  1910,  ch.  401;  originally 
revised  from  L.  1882.  ch.  410.  ^  1384.  The  court  no  lODger  loees  JarlsoictiW) 
it  tbe  case  is  not  decided  wlthio  tbe  time  limited.         ^  i 
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I  180.  Number  of  Jnrymeny  fee  for  Jury  of  twelve. 

1.  Except  as  hereinafter  provicled,  a  jury  iihall  be  composed  of 
six  men. 

2.  In  a  special  proceeding  or  in  a^  action  where  the  claim  for 
damaj^es  or  of  the  value  of  the  chattels  exceeds  two  hundred  and 
fifty  dollars,  either  party  may  demand  a  trial  by  a  jury  of  twelve. 
In  such  a  case  the  jury  fee  to  be  deposited  shall  be  six  dollars.. 

3.  In  a  case  provided  for  in  the  subdivision  next  preceding,  if 
one  of  the  parties  has  demanded  a  jury  of  six  and  has  paid  the 
fee  required  therefor,  the  other  party  may  at  any  time  before 
trial  demand  a  jury  of  twelve,  and  upon  making  such  demand 
must  pay  to  the  clerk  a  fee  of  three  dollars,  which  shall  be  ap- 
plied as  provided  in  section  one  hundred  and  eighteen. 

Partly  new;  partly  composed  of  former  {  234,  amended.  |  234  originally 
reTlaed  from  L.  1882,  ch.  410,  f  1373.  Cane  in  trhich  a  jury  of  twelve 
may  be  had  must  now  involTe  more  than  |250  Inntead  of  more  than  $100; 
jury  fee  in  euch  case  reduced  to  six  dollars.  SubdlTision  3  conforms  to 
Aabeatolith  Mfg.  Co.  t.  Howland.   143  App.  Dlv.  418. 

i  121.  Jury   terms  I  trial  Jurors. 

Jury  terms  shall  be  held  as  the  board  of  justices  shall  from 
time  to  time  direct.  Trial  jurors  for  such  terms  shall  have  the 
same  qualifications  and  shall  be  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  (is  trial  jurors 
of  the  supreme  court  held  in  the  county  in  which  such  terms 
are  held;  and  all  provisions  of  the  judiciary  law  and  of  the  code 
of  civil  procedure,  as  they  may  be  amended  from  time  to  time, 
except  such  as  are  inconsistent  with  this  act,  are  hereby  made 
to  apply  to  this  court  and  to  trial  jurors  therein.  At  least  twenty 
days  before  the  opening  of  any  term  the  numl>er  of  trial  jurors 
to  be  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and  due  notice  thereof  shall  forthwith  be  transmitted  to  the 
oflicial  directed  by  law  to  draw  such  jurors.  So  far  as  the  com- 
missioner of  jurors,  or  other  official  charged  -with  the  duty  of 
drawing  jurors  in  each  county  shall  find  it  to  be  practicable, 
each  juror  drawn  shall  be  summoned  to  the  district  nearest  to 
his  residence  or  place  of  business.  Such  jurors  shall  be  paid 
the  same  compensation  as  trial  jurors  in  the  supreme  court 
held  in  the  county  in  which  they  serve.  All  returns  required  by 
law  to  be  made  after  adjournment  of  the  term  shall  be  made 
by  the  clerk  of  the  district  in  which  such  term  is  held,  except 
as  provided  in  section  one  hundred  and  twenty-three  of  this 
act.  In  all  proceedings  for  the  remission  and  enforcement  of 
fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
power  and  authority  as  justict^s  of  the  supreme  court  and  judges 
of  the  county  courts  in  the  respective  counties.  The  board  of 
justices  may,  upon  request  of  the  commissioner  of  jurors  or  other 
official  charged  with  the  duty  of  summoning  jurors,  depute  one 
or  more  officers  of  this  court  to  assist  in  summoning  sucn  jurors. 
New.  Supersedes  proTlsiona  contained  in  former  ||  231,  231 -a,  231-b,  233, 
235,  236,  237,  and  provides  a  uniform  syKtem  IwHed  on  that  prevailing  in 
the  Supreme  Court  in  the  conntiefi  embracefl  within  the  city  of  New  York; 
Jnrora  in  New  York  county,  Ree  Judiciary  I^w,  art.  xvU;  Jurora  in  Kings 
county,   art.   xviii ;   and   in  other  counties,   art.   xvi. 

I  122.  Special  Jury  llstj  bovr  «iicl&  Jurors  ■nnunoned. 

If  requested  to  do  so  by  the  board  of  justices,  the  commis- 
sioner of  jurors  or  other  person  charged  with  the  duty  of  sum- 
moning jurors  in  each  county  within  the  city  of  New  York,  must, 
on  or  before  tbe  first  Monday  iu  September  in  each^ar.  fttrnish 
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to  the  clerk  of  one  or  more  districts  of  said  eonrt  within  the 
county  for  which  said  commissioner  or  other  oflBcer  acts,  a  list 
of  not  more  than  one  hundred  names  of  qualified  trial  jarors 
residing  in  such  county.  The  clerk  of  the  court  who  shall  re- 
ceive the  jury  list  must  write  on  a  slip  of  paper  the  name,  resi- 
dence, place  of  business  and  occupation  of  each  of  the  persons 
named  on  said  list  and  place  the  same  in  a  box  to  be  called 
the  "  undrawn  spi^cial  jury  box."  Whenever  there  is  an  action 
or  special  proceeding  to  be  tried  with  a  jury  at  a  time  other 
than  a  regular  jury  term,  the  clerk  in  such  distriict  must  upon 
the  order  of  a  justice  as  provided  in  the  next  succeeding  sec- 
tion, and  in  the  presence  of  a  justice,  draw  the  required  number 
of  said  slips  of  paper  from  the  undrawn  special  jury  box  and 
deliver  the  names  to  a  marshal  or  to  one  or  more  of  the  officers 
of  the  court,  with  a  written  or  printed  notice  directed  to  each 
juror,  requiring  him  to  attend  at  the  time  and  at  the  court 
specified  in  the  notice.  The  officer,  upon  receipt  of  the  said 
notices,  must  immediately  summon  each  juror  by  delivering 
the  notice  to  him  personally  or  by  leaving  it  at  his  residence 
with  some  person  of  suitable  age  and  discretion,  and  must  there- 
upon make  a  return  to  the  clerk  of  the  court  as  to  the  manner 
in  which  such  service  was  made  by  him.  After  such  panel  of 
jurors  so  summoned  has  been  discharged  by  the  court  the  clerk 
must  make  like  return  as  in  the  case  of  jurors  summoned  pur- 
suant to  the  next  preceding  section,  and  such  jurors  shall  be 
entitled  to  the  same  compensation  and  paid  in  the  same  manner 
as  jurors  summoned  for  a  regular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  be 
called  the  **  drawn  jury  box  **  until  all  the  names  have  been 
drawn  from  the  undrawn  jury  box.  and  as  often  as  that  happens 
the  whole  number  must  be  returned  to  the  undrawn  jury  Ik>x. 

Sectlrms  122  and  123  provide  for  a  special  Jury  list  to  be  eammoned  for 
Jury  trials  during  the  months  of  July  and  Augnst,  or  at  other  times  when 
there  la  no  regular  Jury. 

I  128.  Trials  by  upeelal  Jury. 

If  in  any  action  or  special  proceeding  trial  by  jury  is  demanded 
at  a  time  when  no  jury  is  in  session  and  it  appears  to  the  justice 

S residing  that  the  ri^rhts  of  a  party  may  be  prejudiced  by 
claying  the  trial  until  the  next  jury  term,  such  justice  shall 
order  the  clerk  who  has  received  the  jury  list  provided  in  the 
last  preceding  section  to  summon,  in  the  manner  therein  pre- 
scribed, such  number  of  jurors  as  such  jus.tice  may  direct,  to 
appear  at  the  court  where  the  action  or  proceeding  is  pending. 
When  the  jury  is  summoned  to  a  court  other  than  the  one  the 
clerk  of  which  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  is  pending,  shall, 
upon  the  discharge  of  the  jurors,  forward  to  the  clerk  having  the 
custody  of  the  said  jury  list,  such  detailed  information,  certified 
by  him,  ns  will  enable  the  said  clerk  to  make  a  proper  return 
as  required  by  law. 
See  note  to  {  122. 

I  124.   Submlflifilon  of  controversy  upon  agrreed  facts, 

1.  At  any  time  after  joinder  of  issue  in  an  action  or  special 
proceeding,  and  before  the  case  is  called  for  trial,  the.  parties,  if 
of  full  age,  may  agree  upon  a  written  statement  of  the  facts  for 
submission  to  the  court.  The  statement  must  be  accompanied  by 
a  written  submission  and  by  the  affidavit  of  on?  ar^rnQrefpf  the 

%999  Digitized  by  VjOOQIC 


THE  MUNICIPAL  COURT  CODE. 

parties  that  the  controversy  is  real  and  that  the  submission  is 
made  in  good  faith  for  the  purpose  of  determining  the  rights 
of  the  parties. 

2.  The  controversy  is  submitted  by  filing  the  statement,  sub- 
mission and  affidavit  in  the  office  of  the  clerk  in  the  district  where 
the  action  or  proceeding  is  j)ending;  and  subsequent  proceedingfi 
are  subject  to  all  the  provisions  of  this  act,  except  that  an  order 
of  arrest,  a  warrant  of  attachment,  a  warrant  of  seizure,  a  re- 
quisition to  replevy  or  an  execution  against  the  person  cannot 
be  granted  therein. 

3.  The  action  or  proceeding  must  be  tried  by  the  court  upon 
the  statement  alone;  and  the  statement,  submission,  affidavit  and 
the  judgment  rendered  or  final  order  made,  and  any  orders  or 
papers  necessarily  affecting  such  judgment  or  order,  shall  con- 
stitute the  record.  If  the  statement  of  facts  is  not  sufficient  to 
enable  the  court  to  decide  the  controversy,  the  court  may  permit 
the  filing,  within  a  fixed  time,  of  an  additional  or  supplemental 
statement,  in  default  whereof  the  court  must  dismiss  the  sub- 
mission without  costs  to  either  party. 

Former  ||  241-243  amendwl  and  combined,  H  241-243  originally  revised 
from   Code  of   CMv.   Pro.,    ff    1279-1281. 

Note  to  Title  VI. —  The  proTlBlons  of  thlR  title  bave  been  almost  entirely 
rewritten  and  the  changes  therein  are  subHtautlal.  Former  |S  230,  240  ara 
omitted  as  unnecessary  as  they  are  covered  by  new  f  10. 
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TITLE  Vn. 

Judgment  and  execution. 

Art.  1.  Judgment*. 
2.  Bzecatlon. 

article:  first. 

Judgments, 

Sec.  125.  Judgments. 

126.  DtMulssal   for  neglect   to  proflecute. 

127.  Judgment  for  or  against  any  of  the  parties;   seTenince  of  acUoii. 

128.  Judgment  when  defendant  liable  to  arrest. 

129.  Vacating  and  amending  judgments  and  orders ;  opening  defaults  and 

granting  new   trials. 

S  125.  Jndsmenta. 

Within  the  limits  of  jurisdiction  defined  in  this  actj  the  court 
shall  have  power  to  render  any  judgment  that  is  consistent  with 
the  case  made  by  the  pleadings  and  embraced  within  the  issues. 
A  judgment  dismissing  the  action  may  be  rendered  either  on  the 
merits  or  without  prejudice  to  a  new  action,  as  the  case  requires, 
and  the  court  shall  make  a  proper  note  thereof.  A  decision  as 
prescribed  in  an  action  tried  without  a  jury  in  the  supreme  court 
shall  not  be  required.  All  proceedings  on  the  part  of  the  party 
against  whom  judgment  has  been  rendered,  or  who  is  required  to 
pay  the  costs  of  any  motion,  except  to  review  or  vacate  such 
judgment  or  order  requiring  payment  of  costs,  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  H  248.  240.  The  first  sentence  is  baaed  on 
Code  Civ.  Pro.,  f  1207.  As  to  Judgments  of  dismissal,  whether  on  the  merits 
or  not.  see  Glark  v.  Scot  tile.   108  N.  Y.  270. 

Findings  of  fact  and  conclusions  of  law  not  required. 

Former  |f  250,  252  omitted  as  unnecessary. 

I  126.  Diantlaaal  for  nevlect  to  prosecute. 

When  an  action  has  remained  for  more  than  six  months  upon 
the  calendar  for  actions  reserved  generallj%  it  may  be  dismissed 
by  the  court  upon  application  of  the  defendant  on  notice:  or,  if 
the  action  has  remained  upon  said  calendar  for  more  than  one 
year,  it  may  be  dismissed  by  the  court  of  its  own  motion. 
New. 

I  127.  Jndsment  for  or  agralnat  any  of  the  parties  i  never- 
anee  of  action. 

The  court  shall  have  power  to  render  judgment  for  or  against 
one  or  more  plaintiffs  and  for  or  against  one  or  more  defendants, 
to  determine  the  ultimate,  rights  of  all  the  parties  and  to  render 
judgment  accordingly;  but  unless  the  court  otherwise  directs,  a 
controversy  between  defendants  shall  not  delay  a  judgment  to 
which  the  plaintiff  is  entitled.  When  there  are  two  or  more  de- 
fendants and  a  several  judgment  is  nroper,  the  court  shall  have 
power  to  render  judgment,  or  to  require  that  the  plaintiff  take 
judgment  against  one  or  more  of  them,  and  to  direct  that  the 
action  be  severed  and  proceed  against  the  others  as  sole  de- 
fendants. 

New.  Taken  partly  from  Code  of  Civ.  Pro.,  fl  1204,  1205,  which  a|>* 
parently  form  the  source  of  part  of  I  20  of  the  New  Jersey  Practice  Act. 
Last  part  of  first  sentence  is  taken  frtim  last  sentence  of  Code  of  CIt.  Pro., 
I  521.  Section  complies  with  the  nnximmendations  of  the  American  Bar 
Association.      (See  report  of  Board  of  Stat.   Consol.   1012,   p.  184.) 

15S8 


d  by  Google 


THE  MUNICIPAL  COURT  CODE. 

S  128.  Jadvment  fvben   defendant   liable  to  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,*  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  must  in 
any  transcript  issued  by  him  insert  the  words  **  defendant  liable 
to  execution  against  his  person,"  and  a  like  note  must  also  be 
made  in  the  docket  of  a  ludgment  by  a  county  clerk  where  such 
a  transcript  is  filed  with  him. 

Former  f  251  amended  in  form.  |  251  originally  revised  from  L.  1882, 
cb.  410,  I  1386. 

f  12B9.  Vaoatlnv  and  amendlniT  Jadirmenta  and  orders | 
openlnv  detanlta  and  vrantlnv  new  trials. 

1.  Upon  proof  by  affidavit  or  otherwise  that  a  judgment  has 
been  taken  or  a  final  order  made  witnout  service  of  summons  or 
process,  the  judgment  or  final  order  must  be  vacated  and  set 
aside  by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  and  set  aside  a 
judgment  entered  thereon  must  be  made  w^ith  due  diligence  and 
upon  good  cause  shown  and  in  no  event  more  than  one  year  after 
entry  of  the  judgment:  except  that  where  the  summons  was  served 
as  prescribed  in  section  twenty-three  of  this  act,  such  motion 
must  be  made  in  no  event  more  than  two  years  after  entry  of  the 
judgment.  Upon  granting  such  a  motion  the  court  must  set  the 
case  down  for  trial.  If  a  judgment  taken  by  default  or  any 
part  thereof  has  been  collected  or  otherwise  enforced  and  the 
defendant  is  successful  upon  the  trial,  such  restitution  may  be 
compelled  as  the  court  directs;  but  title  to  property  sold  to  a 
purcnaser  in  good  faith  under  execution  issued  upon  the  judgment 
shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jury  and  to  vacate, 
amend  or  modify  a  judgment  rendered  upon  a  trial  by  the  court 
with  or  without  a  jury,  and  for  a  new  trial,  must  be  made  at 
the  close  of  the  trial  or  within  twenty  days  after  the  entry  of 
the  judgment. 

4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly^ 
discovered  evidence  must  be  made  with  due  diligence  and  in  no 
event  later  than  one  year  after  the  entry  of  the  judgment;  and 
unless  the  court  otherwise  directs,  it  may  be  made  upon  affidavits 
without  making  and  settling  a  case. 

5.  A  new  trial  may  be  limited  to  the  questions  with  respect  to 
which  the  verdict  or  judgment  is  found  to  be  wrong,  if  such 
questions  are  separable.  If  a  verdict  or  judgment  is  set  aside 
solely  because  the  damages  are  excessive  or  inadeauate,  it  may 
stand  in  all  other  respects  and  the  new  trial  may  be  limited  to 
the  question  of  damages. 

6.  Upon  opening  a  default,  amending,  modifying  or  vacating  a 
judgment  or  order,  or  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial,  the  court  may  impose  such  terms  and  con- 
ditions as  may  be  just. 

New.     Snpersedes  former  ff  35.   253-256. 

SnbdlTtolon  5  la  based  on  the  New  Jersey  Fracfice  Rules  72  and  73. 
Former  f  257  la  omitted  from  tbls  titU>  and  its  p.roTl8lon8  are  Indnded  in 
new  I  154. 

1S59 


d  by  Google 


THE  MUNICIPAL  COURT  CODE. 


*  article:   SECOND; 

Ewecutian, 

Sec.  130.  Wben  and  how  ISNtted. 

131.  iBBuance  and  flltng  of  transcript  and  effect  thereof. 

132.  Proceedings    against    Joint    debtors. 

133.  Docketing  Judgment  in  another  county. 

134.  Execution  against  marshals. 

135.  Execution;    requisites. 

136.  Execution  against  the  person. 

137.  The  same  —  as  affected  by   Joinder  of  caaaes  of  action. 

138.  Renewal  of  execution. 

139.  Judgment  and  execution   in  favor  of  wage   earners. 

140.  Time  limit  of  execution. 

141.  Liability  of  marshal  to  execution  creditor. 

142.  Return  of  execution  and  satisfaction  of  jodgment. 

I  180.  "When  «nd  bow  iasved. 

An  execution  may  be  issued  upon  a  judgment  either  by  the 
clerk  of  the  court  in  the  district  where  the  judinn^nt  was  entered. 
within  six  years  thereafter,  the  execution  being  directed  to  a 
marshal,  or  by  the  judgment  creditor  or  his  attorney  after  filing  a 
transcript  of  the  judgment  with  a  county  clerk  as  proyided  in 
section  one  hundred  and  thirty-one.  the  execution  being  directed 
to  a  sheriff.  But  no  execution  shall  issue  out  of  this  court  after 
a  transcript  has  been  issued,  and  no  transcript  shall  be  l^ued 
while  an  execution  of  this  court  remains  outstanding,  except  a 
transcript  showing  that  the  judgment  has  been  modified,  vacated 
or  set  aside.  When  the  execution  is  Issued  to  a  marshal  the 
prospective  fees  of  the  county  clerk  and  sheriff  must  be  omitted. 
An  execution  issued  to  the  sheriff  uiM)n  a  judgment  in  an  action 
to  establish  a  mechanic's  lien  shall  authorize  and  direct  the 
sheriff  to  sell  the  right,  title  and  interest  of  the  owner  of  the 
premlFies  upon  which  the  lien  set  forth  in  the  complaint  existed 
when  the  notice  of  lien  was  filed. 

Former  i  260  amended.  |  260  amended  by  L.  1903,  ch.  144:  U  1008.  ch. 
495;  originally  revised  from  L.  1882,  ch.  410,  |  1302.  Allows  the  Judgment 
creditor  or  his  attorney  to  issue  execution  to  the  sheriff. 

i  181.  iMMiiance  and  flllnv  of  transerlpt  and  effect  tliereof. 

1.  Upon  application  of  a  judgment  creditor  the  clerk  must  de- 
liver to  him  a  transcript  of  the  judgment,  except  as  provided  in 
the  last  preceding  section.  If  the  judgment  is  for  the  plaintiff 
in  an  action  to  establish  a  mechanic's  lien,  the  clerk  shall  insert 
in  the  transcript  an  additional  statement  that  the  action  was 
brought  to  establish  a  mechanic's  lien  and  that  the  lien  has  been 
duly  established  and  adjudged  against  the  interest  of  the  defend- 
ant  in  the  property  described  in  the  complaint  when  the  notice 
of  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and  payment  of  the  fees 
therefor,  the  clerk  of  the  county  in  which  the  judgment  was 
rendered  must  endorse  upon  the  transcript  the  date  of  its  receipt, 
must  file  it  in  his  office  and  must  docket  the  judgment  as  of  tne 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose  as  prescribed  by  law;  and  if  the  judgment  is  for 
the  recovery  of  a  chattel  which  has  been  delivered  to  the  unsuc- 
cessful party  or  for  the  value  thereof,  or  for  the  establishment 
of  a  mechanic's  lien,  he  must  enter  in  the  docket  the  particulars 
of  the  judgment  as  stated  in  the  transcri/at. 
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S.  Upon  the  docketing  of  a  judgment  as  prescribed  in  this  sec- 
tion it  ahall  be  deemed  a  judgment  of  the  supreme  court  and  may 
be  enfo**ced  accordingly.  Nothing  in  this  section  shall  be  con- 
strued to  j>revent  this  court  or  a  justice  thereof  from  yacating, 
setting  aside  or  modifying  the  judgment  or  staying  the  execu- 
tion thereof. 

Former  |  261  amended  in  form.  |  201  amended  bj  L.  1908,  ch.  495; 
orlglnallj  revised  from  L,  1882.  oh.  410,  f  1892.  Stay  of  execution  In  sabd.  3 
Is  new.  Fonner  f|  262,  263  omitted  as  unnecessary,  this  court  being  made  a 
conrt  of  record  by  new  |  1. 

f  182.  Prf^eeedliiVM  avalnat  Joint  debtors. 

An  action,  judgment  and  execution  against  one  or  more  of 
several  defendants  alleged  to  be  jointly  indebted  upon  contract, 
shall  be  governed  by  the  provisions  applicable  to  like  cases  in  the 
supreme  court,  including  those  whereby  a  plaintiff  who  has  re- 
covered judgment  against  one  or  more  of  such  def^dants  may 
maintain  an  action  and  recover  judgment  against  the  others  to 
charge  their  property  with  the  sum  remaining  unpaid  on  the 
original  judgment.  When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of  this  court,  the 
clerk  of  the  court  shall  make  the  same  endorsements  upon  the 
execution  and  the  same  entries  in  the  docket  that  a  county  clerk 
is  required  to  make  when  execution  is  issued  on  a  like  judgment 
of  the  supreme  court. 
Supersedes  fonner  H  264-268.     See  Code  Civ.  Pro..  |  1932  et  seq. 

i  183.  Docketing  Jnd^nieiit  in  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  must  furnish 
to  any  ^rson  applying  therefor  and  paying  the  fees,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  signa 
ture.  A  county  clerk  to  whom  such  transcript  is  presented  must, 
upon  payment  of  the  fees  therefor,  immediately  file  it  and  docket 
the  judgment  in  the  appropriate  docket  book  kept  in  his  office  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county 
clerk.  The  judgment  when  so  docketed  has  the  like  effect  as  it 
has  in  the  county  in  which  it  was  docketed  upon  the  transcript 
from  this  court. 

Former  i  269  amended  In  form,  f  269  originally  revised  from  U  1882, 
ch.  410,  i  1397. 

i  134*  Bxecntion  aaralnat  marMbals. 

Execution  on  a  judgment  against  a  marshal  or  his  sureties 
shall  issue  only  to  the  sheriff  after  transcript  filed  with  a  county 
clerk  as  provided  in  this  article,  and  must  be  made  returnable  to 
the  county  clerk. 

Former  i  270  amended.  |  270  originally  revised  from  L.  1882,  ch.  410, 
I  1898. 

S  186.  Bxecntioni  r«aai«itea. 

The  execution,  when  issued  out  of  this  court,  must  be  directed 
to  a  marshal  and  subscribed  by  the  clerk  of  the  court  in  the  dis- 
trict in  which  the  judgment  was  rendered,  and  must  bear  date 
of  the  day  of  its  delivery.  It  must  state  the  names  of  the 
parties,  the  district  where  and  the  time  when  rendered,  the 
amount  of  the  judgment  and  the  amount  due  thereon.  It  must 
require  of  the  marshal  substantially  as  follows: 

1.  If  it  is  a  case  where  the  defendant  cannot  be  arrested,  it 
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must  direct  the  officer  to  collect  the  amount  due  on  the  jad^ment 
out  of  the  personal  property  of  the  debtor  and  to  pay  the  same 
to  the  clerk  or  to  the  party  entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing  it  may  direct  the  officer^  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found  to 
satisfy  the  judgment,  that  he  arrest  the  defendant  and  commit 
him  to  the  jail  of  the  county  wherein  the  district  in  which  the 
judgment  was  entered  is  situate,  until  he  pay  the  judgment  or 
be  discharged  according  to  law. 

3.  When  a  defendant  waa  served  with  summons  otherwise  than 
personally  and  did  not  appear  generally,  but  his  property  has  been 
duly  attached  under  a  warrant  of  attachment  tnat  has  not  been 
vacated,  an  execution  on  the  judgment  against  him  must  require 
the  marshal  to  collect  the  judgment  only  out  of  the  property  ao 
attached. 

4.  In  all  cases  it  must  further  direct  the  officer  to  make  proper 
return  of  the  execution  to  the  clerk  of  the  court  from  which  the 
execution  issued,  within  twenty  days  from  the  time  of  the  receipt 
thereof. 

Former  f  271  amended.  SubdWIsloD  3  is  taken  from  fonner  |  91.  |  271 
orlsiDally  revised  from  L.  1882,  cb.  410,  f  .1399.  |  91  orlcinaUy  rerlnd 
from  L.  1882,  ch.  410,  |  1829. 

I  136.  BxecQtloii  Agrainat  the  person. 

If  the  execution  directs  the  arrest  of  the  defendant  for  want 
of  sufficient  personal  property,  and  if  there  is  not  sufficient 
personal  property  subject  to  levy  found  by  the  officer,  or  if  upon 
demand  by   the  officer  the  defendant  fails  to  produce  sufficient 

)roperty,    the    officer    must    immediately    arrest    the    defendant. 

►Vhen  arrested,  the  defendant  must  be  conveyed  to  the  common 
jail  of  the  county  wherein  the  district  where  the  judgment  is 
entered  is  situate,  and  there  kept  in  custody  until  the  execution, 
with  costs,  is  paid,  or  he  is  discharged  by  due  course  of  law. 

This  Is  the  last  sentence  of  fonner  i  146,  amended.  {  146  originally 
revised  from  Code  of  CIt.  Pro.,  H  484,  2937. 

I  187.  The  same  — as  affected  by  Joinder  of  enwaea  of 
action. 

When  a  cause  of  action  for  which  a  defendant  may  be  arrested 
was  united  with  a  cause  of  action  for  which  a  defendant  may 
not  be  arrested,  an  execution  against  the  person  of  the  defendant 
cannot  be  issued  upon  the  judgment  unless  it  appears  that  the 
judgment  was  rendered  solely  upon  the  cause  of  action  for  which 
he  might  have  been  arrested. 

Former  f  272  amended  In  form.  |  272  originally  rerised  from  L.  1883. 
eh.  410,  S  1401. 

I  188.  Renefval  of  execotion. 

At  the  request  of  the  judgment  creditor  an  execution  may  be 
renewed  before  the  expiration  of  the  twenty  days  by  the-  word 
"  renewal "  being  written  thereon  with  the  date,  and  subscribed 
by  the  clerk  of  the  court.  Such  renewal  has  the  same  effect  as 
an  original  issue,  and  may  be  repeated  as  often  as  necessary. 
If  an  execution  is  returned  unsatisfied,  others  may  be  issued 
on  like  request  from  time  to  time  until  tiie  judgment  is  satisfied. 
Former  {  273  amended  In  form.  |  273  originally  revised  from  L.  1882. 
ch.  410,   I  1402. 
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f  188.  Judgment  «nd  execution  In  favor  of  'wave  earners. 

In  an  action  by  a  journeyman,  laborer,  or.  other  employe'^ 
whose  employment  answers  to  the  general  description  of  wage 
earner,  for  services  rendered  or  wages  earned,  if  the  plaintiff 
recovers  a  judgment  for  a  sum  not  exceeding  one  hundred  dol- 
lars, exclusive  of  costs,  and  the  action  was  brought  within  three 
months  after  the  cause  of  action  accrued,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale  on  execution;  and  if 
the  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant  for  the  sum  remaining  un- 
coMected.  A  defendant  arrested  in  such  a  case  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties  thereof, 
but  must  be  discharged  after  having  been  so  confined  for  fifteen 
days.  After  his  discharge  another  execution  against  his  person 
shall  not  issue  upon  the  judgment,  but  the  judgment  creditor 
may  enforce  the  judgment  against  his  property.  This  section 
shall  apply  whether  the  defendant  bo  male  or  female. 

Former  f  274  amended.  |  274  amended  by  L.  1907.  oh.  425;  originally 
revised  from  L.  1882,  ch.  410,  I  1405.  Limit  of  amount  of  judgment  in- 
creaned  to  |100,  and  of  time  to  three  mtonthK,  and  section  made  applicable 
to  female  employer. 

I  140.  Time    limit   of  exeentlon. 

A  defendant  cannot  be  arrested  nor  can  his  property  be  sold 
on  execution  after  twenty  days  from  its  issue  or  renewal,  but 
property    levied    on    within    twenty    days    may    be    sold    after 
renewal. 
Former  {  275.     Originally  reyised  from  L.   1882,  ch.  410.   |   1406. 

I  141.  Liability  of  mamhal  to   execution  creditor. 

A  marshal  is  liable  to  an  execution  creditor  for  the  amount 
of  the  execution  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  of  the  execution  and  filing  the  same  with  the  clerk 
of  the  court,  and  paying  to  him  or  to  the  party  entitled  thereto 
the  money  collected  thereon. 

2.  Where  he  wilfully  or  neglently  omits  to  levy  on  property 
of  the  defendant,  or,  if  the  defendant  is  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or,  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

Former  f  276  amended  in  form.  |  276  orig:inally  revised  from  L.  1882, 
ch.  410.  I  1407. 

J  142.  [Am*d,  1016.1    Return  of  exeentlon  and  •atfafaetion 
Judarment. 

1.  Judgments  of  this  court  may  be  satisfied  and  discharged 
and  the  record  thereof  cancelled  in  the  same  manner  as  judg- 
ments of  the  supreme  court,  except  as  otherwise  provided  in 
this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  tran- 
script of  the  judgment  has  been  filed  in  the  office  of  a  county 
clerk,  the  judgment  may  be  satisfied  by  depositing  with  the  clerk 
of  the  court  in  the  district  where  the  judgment  is  entered  the  full 
amount  due  on  the  judgment,  with  interest  to  the  date  of  deposit; 
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whereupon  the  clerk  must  mark  the  record  of  the  judgment 
satisfied. 

Subd.  2  am'd  by  L.  1010,  ch.  5C8,    In  efr«*ct  May  11,  1016. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the  office 
of  a  county  clerk  and  no  execution  has  been  issued  to  a  sheriff, 
the  judgment  may  be  satisfied  by  depositing  with  the  said  county 
clerk  the  full  amount  due  on  the  judgment,  with  interest  to  the 
date  of  deposit,  accompanied  by  a  certificate  of  the  sheriff  of  the 
same  county,  dated  on  the  day  of  deposit,  that  no  execution  upon 
the  Judgment  is  in  his  hands;  whereupon  the  said  county  clerk 
shall  cancel  and  discharge  the  docket  of  the  judgment. 

8ubd.  3  am'd  by  L.  1910.  cb.  50$,  in  effect  May  11,  191G. 
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TXTIiE  VIH. 

Clerks  and  Harshals. 

Article  1.  Clerka. 

2.  Marabals. 

article:  first. 

Clerks. 

Sec.  143.  Datles  of  tbe  clerk. 

144.  Destruction  of  records  and  papers. 

f  148.  Duties  of  the  clerk. 

The  clerk  in  each  district  shall: 

1.  Exercise  the  powers  imposed  and  perform  the  duties  con- 
ferred upon  him  by  this  act  and  the  rules  and  the  resolutions 
of  the  board  of  justices,  and  those  usually  appertainin|g:  to  bis 
office;  and  in  the  exercise  of  such  powers  ana  the  performance 
of  such  duties,  conform  to  the  -directions  of  the  court. 

2.  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and 
documents  as  he  may  be  required  to  certify. 

3.  Keep  a  docket  book  in  such  manner  as  the  rules  may  pre- 
scribe, and  all  other  records  and  proceedings  of  the  court,  and 
act  as  custodian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during 
the  hours  designated  by  the  rules  and  resolutions  of  the  board 
of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receive 
verdicts  of  juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when 
no  justice  appears,  adjourn  causes  to  the  next  judicial  day. 

C.  Assume  charge  and  control  of,  and  be  responsible  for,  the 
general  conduct  of  the  business  of  his  office  and  for  the  faithful 
discharge  of  the  duties  of  the  deputy  and  assistant  clerks  and 
other  officers  connected  with  the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay 
the  same  into  the  city  treasury  monthly,  under  oath,  on  the  nrst 
day  of  each  and  every  month  or  within  three  days  thereafter, 
which  account  shall  contain  the  title  of  each  case  and  the 
amount  of  fees  received  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted  and  paid. 
He  shall  perform  no  service  until  he  shall  have  receWed  the 
legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all 
papers,  books  and  records  on  file  in  his  office. 

This  section  Includes  former   |f  282-287.     f  282  amended  by  L.   1904,  cb.  ' 
682;  orlKtnallj  revised  from  U  1882.  cb.  410,  I  1428.    I  283  originally    revised 
from  L.   1882,  cb.  410,  |  1429.     ||  284-287  originally  revised  from  L.   1882. 
eta.  410,  if  1409-1412. 

f  144*  DeatraettoM  of  record*  and  prnpera* 

The  board  of  justices  may  by  resolution  direct  the  clerk  of 
a  court  to  destroy  any  records  or  papers  deposited  or  filed  in 
his  office  which  may  be  considered  as  no  longer  necessary. 
New.     Adapted  from  Code  Civ.  Pro..   |  839a. 
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ARTICLE  SBCOHD. 

Marshals. 

Sec.  145.  Marahalfl   to   conttnae   In   office;    appointmeDt    of    their   snceewon; 
vacancies. 

146.  Bond  of  marshal. 

147.  Action  on  marshal's  bond. 

148.  Filing  of  transcript  of  judgment  with  cit7  clerk;   redncing  tioiid. 
140.  Etedudng  bond  on  pajment. 

150.  Mayor  to  compel  renewal  of  marshars  bond;  z«noTal  of  w******-! 

151.  Ooneral  powerK.   duties  and  liabilities  of  maiBhaU. 

152.  Removal  and  suspension  on  charges. 

153.  Payment  of  money  received  by  marshaln. 

f  146.  Marahala  to  continue  in  ofllce^  appointaaent  of 
their  ancceaaiorsi  'raeaneten. 

The  marshals  of  the  city  of  New  York  in  office  when  thia 
act  shall  take  effect  shall  continue  to  hold  office  until  the  end 
of  their  respective  terms.  The  successors  of  said  marshals  shall 
be  appointed  by  the  mayor  of  said  city  for  terms  of  six  years. 
No  person  shall  be  appointed  a  marshal  in  a  boroagh  of  which 
he  is  not  a  resident.  The  removal  of  a  marshal  from  the  boronirh 
in  and  for  which  he  was  appointed  shall  vacate  his  office.  If 
a  vacancy  in  the  office  of  marshal  shall  occur  otherwise  than 
by  the  expiration  of  a  term,  the  person  appointed  to  fill  such 
vacancy  shall  hold  office  for  the  unexpired  term  of  the  marshal 
whom  he  succeeds. 
Sapersedes  U  1425  and  1427  of  the  Greater  New  York  Charter. 

f  140.  Bond  of  marshal. 

1.  No  marshal  shall  be  permitted  to  enter  upon  the  duties  of 
his  office  until  he  shall  have  given  a  bond  ofi  herein  prescribed. 
The  bond  shall  be  executed  by  the  marshal  with  two  sufficient 
sureties,  who  shall  be  residents  of  the  city  of  New  York  and  each 
of  whom  shall  be  the  owner  of  real  estate  therein  of  the  value  of 
double  the  penalty  of  the  bond,  which  shall  be  the  sum  of  three 
thousand  dollars.  The  bond  shall  provide  that  the  marshal  and 
the  sureties  shall  jointly  and  severally  answer  to  the  city  of 
Now  York  and  any  persons  that  may  complain,  for  the  *tni€ 
and  faithful  execution  by  such  marshal  of  the  duties  of  his 
office.  The  bond  shall  be  submitted  for  approval  to  a  justice 
of  the  court  in  the  district  in  which  the  marshal  was  appointed; 
and  such  justice  shall  have  power  to  require  that  the  sureties 
justify   before   him   within  five   days  after  the  bond  shall   have 

.  l)<»en  submitted,  and  shall  approve  or  reject  the  bond  within 
five  days  thereafter.  When  so  approved,  tne  bond  shall  be  filed 
with  the  city  clerk  of  the  city  of  New  York. 

2.  The  bond  must  be  executed,  approved  and  filed  within  thirty 
days  after  the  appointment  of  the  marshal  or  he  shall  be  deemed 
to  have  declined  his  appointment  and  another  person  shall  be  ap- 
pointed in  his  place. 

Former  f  294  and  former  {  301  amen^led.  fS  294,  801  orljrtoally  reri^ed 
from  L.  1882.  ch.  410,  U  1700,  1708.  Amount  of  bond  incrpfii*ed  fmm 
$2,000  to  $3,000,  and  approval  by  a  justice  required,  Instead  of  approval  hj 
city  clerk. 

Former  |  293  is  omitted. 

i  147.  Action  on  marshal's  bond. 

An  action  upon  the  bond  of  a  marshal  may  be  brought  and 
prosecuted  to  judgment  in  this  court,  apon  leave  obtained  from 

1606 


THE  MUNICIPAL  COURT  CODE. 

a  justice  of  this  conrt,  according  to  the  proyisions  relating  to  an 
action  in  the  supreme  court  by  a  private  person  upon  an  official 
bond. 

Supenedes  former  f|  295,  296.     See  Code  of  Civ.  Pro.,  |  1880  et  seq. 

There  is  no  reason  why  a  party  must  first  recover  Judgment  against  the 
marshal  and  have  execution  returned  and  then  obtain  leave  to  sue  on  the 
bond,  as  required  by  former  H   295,   296. 

Former  S  297  omitted  because  covered  by  new  f   134. 

I  148.  Filins  of  tranacrlpt  of  Jadffment  witli  olty  elerlcf 
redncinff  bond. 

Upon  the  filing  with  the  city  clerk  of  a  transcript  of  a  judg- 
ment on  the  bond  o£  a  marshal,  the  city  clerk  shall  make  a 
memorandum  on  the  bond  of  the  time  when  and  the  court 
whereby  such  judgment  was  rendered  and  the  amount  thereof, 
and  he  shall  be  entitled  to  a  fee  of  fifty  cents  therefor,  which 
the  court  rendering  the  judgment  shall  have  power  to  include 
therein;  and  the  bond  shall  be  reduced  by  the  amount  of  the 
judgment. 

Former  S  298  amended.  |  298  originally  revised  from  U  1882,  ch.  410, 
I  1704. 

I  149.  Redaoinff  bond  on  payment. 

Whenever  the  sureties  of  the  marshal  shall  pay  the  amount  for 
which  the  action  on  the  marshal's  bond  is  brought,  and  the  costs 
and  disbursements  incurred  therein,  or  any  ^jart  thereof,  they 
shall  be  entitled  to  have  such  sum  credited  upon  the  bond  upon 
presenting  to  the  city  clerk  the  affidavit  of  the  plaintiff  or  his 
attorney  in  such  action,  acknowledging  the  payment;  whereupon 
such  clerk  shall  endorse  the  payment  on  the  bond  and  the  bond 
shall  be  reduced  by  the  amount  so  paid. 

Former  f  299  amended.  |  299  originally  revised  from  L.  1882,  ch.  410. 
I  1705. 

f  160.  Mayor  to  compel  renewal  of  mambars  bond}  re- 
moTal  of  marabal. 

Whenever  judgment  shall  be  rendered  on  the  bond  of  a  mar- 
shal, or  the  bond  shall  be  reduced  as  provided  in  the  last  preced- 
ing section,  the  city  clerk  shall  report  the  fact  to  the  mayor. 
If  the  amount  of  the  judgment  is  ec^ual  to  or  greater  than  the 
amount  of  the  bond  the  mayor  shall  direct  the  marshal  to  furnish 
a  new  bond;  or,  if  the  amount  of  the  judgment  is  less  than  the 
amount  of  the  bond,  or  in  case  of  a  reduction  thereof,  the 
mayor  shall  direct  the  marshal  to  furnish  an  additional  bond 
in  the  penal  sum  of  double  the  amount  of  the  judgment  or  the 
reduction.  If  the  marshal  fails  to  comply  with  such  direction 
within  ten  days  after  notice  thereof,  he  shall  be  removed  from 
office. 

Former  |  800  amended.  S  300  originally  revised  from  L.  1882,  ch.  410, 
f  1707.     Provision  as  to  suspension  of  marshal  omitted. 

f  151.  General  povrera,  dntiea  and  llabfllitleai  of  marahala. 

The  authority  of  a  marshal  extends  throughout  the  city  of 
New  York.  Except  as  otherwise  prescribed  in  this  act  or  in  the 
rules,  every  execution,  oraer  of  arrest,  warant  of  attachment, 
requisition  to  replevy,  warrant  of  seizure,  or  other  mandate  of 
the  court  shall  he  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  the  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respocrt  to  the  taking  and  restitution 
of  property,  shall  apply  to  marshals.     Every  marshal  shall  keep 
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a  record  of  his  official  acts  in  such  manner  as  shall  be  prescribed 
by  the  board  of  justices. 

Former  CS  302-305  amended  and  combined.  If  302.  304  originally  revised 
from  L.  1882,  ch.  410,  {f  1709.  1711;  {{  303.  305  new  in  former  Municipal 
Court  Act.  Serrice  of  summona  (f  22)  or  of  a  aubpoena  (f  98)  need  not  be 
made  by  a  marshal. 

i  162.  Removal  and  aiaaipenslon  on  cliar«e«. 

The  mayor  may  remove  any  marshal  for  cause,  provided  that 
written  charges  are  first  filed  with  the  mayor,  and  that  the  mar- 
shal be  given  due  notice  thereof  and  be  afforded  nn  opportunity 
to  be  hoard;  and  the  mayor  may,  in  his  discretion,  suspend  said 
marshal  from  the  performance  of  his  official  duties  pending  a 
hearing  upon  the  charges.  Upon  charges  being  preferred  against 
a  marshal  by  a  justice  of  the  municinal  court,  the  mayor  shall 
forthwith  cause  notice  of  suspension  or  the  marshal  to  be  served 
upon  him,  and  the  marshal  shall  thereupon  remain  suspended 
until  the  hearing  and  determination  of  the  charges.  The  mayor 
may,  in  his  discretion,  delegate  to  the  secretary  to  the  mayor  the 
power  and  duty  of  hearing  the  evidence  to  be  produced  upon  the 
said  hearing,  and  in  such  case  the  said  secretary  shall  have*the 
power  to  issue  subpoenas,  administer  oaths  and  take  the  evidence 
and  shall  submit  the  same  to  the  mayor  who  shall  forthwith 
make  a  determination  thereon,  which  shall  have  the  same  force 
and  effect  as  if  the  evidence  had  been  taken  before  the  mayor  in 
person. 

Former  f  306  amended  In  form.  |  306  amended  by  I4.  1904,  ch.  264; 
originally  rerised  from   1901,  ch.  466,   f   1429. 

f  163.  Payment  of  n&oney  received  by  marahals. 

Within  five  days  after  a  marshal  shall  have  collected  or  re- 
ceived any  money  upon  any  process  of  the  court,  he  shall  pay 
the  same,  less  his  lawful  fees  and  disbursements,  to  the  person 
entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
In  the  district  from  which  such  process  was  Issued.  Upon  his 
failure  to  do  so  he  may  be  proceeded  against  as  for  a  contempt. 
The  clerk  of  the  court  with  whom  such  money  is  deposited  shall 
pay  the  same  on  demand  to  the  person  entitlc^d  thereto  or  to  hia 
attorney. 

Former  S  307  amended  In' form,  f  307  amended  by  L.  1909,  ch.  228; 
L.  1910,  ch.  540;  new  in  former  Municipal  Court  Act. 

1508 


d  by  Google 


THE  MUNICIPAL  COURT  CODE. 

TITLE  IX. 
Appeals. 

Sec.  154.  Jadgments   and  orders  appealable. 

155.  Review  of  intermediate  orders.  «' 

156.  Time  to  appeal. 

157.  Notice  of  apjieal. 

158.  Supplying  omlsaiona;  amendments. 
158.  Stay  of  execution  pejiding  appeal. 

160.  Exception  to  and  Justification  of  sureties. 

161.  Settlement  of  case  and  return  on  appeal. 

162.  Death  of  party. 

168.  Remittitur  and  return  of  papers. 

f  164.  Jadsments  and  ordem   appealable. 

A  party  aggrieved  may  appeal  to  tbe  supreme  court,  except 
when  the  judgment  or  order  or  final  order  was  rendered  or  made 
upon  his  default  from 

1.  A  judgment  in  an  action; 

2.  A  final  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to  open  a  default 
and  to  vacate  a  judgment  entered  thereon; 

5.  An  order  granting  or  denying  a  motion  to  vacate  a  judg- 
ment or  a  final  order  upon  the  ground  that  the  judgment  was 
rendered  or  the  final  order  made  without  service  of  summons  or 
process; 

6.  An  order  granting  or  denying  a  motion  to  discharge  a  de- 
fendant from  arrest,  or  an  order  granting  or  denying  a  motion 
to  vacate  or  modify  a  warrant  of  attachment  or  a  requisition  to 
replevy  or  a  warrant  of  seizure; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a 
pleading  as  prescribed  in  sections  eighty-eight  and  eighty-nine  of 
this  act,  provided  that  leave  to  appeal  be  granted  either  by  the 
justice  who  made  the  order  or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 
Partly  new,  partly  taken  from  former  i§  257,   310  and  from  Code  of  Civ. 

Pro.,  is  1294,  1347.  I  257  amende<l  by  L.  lOlO,  ch.  538;  new  in  former 
Municipal  Court  Act.  |  310  amended  by  L.  1907,  ch.  664;  L.  1910,  cb. 
5SS;  L.  1913.  ch.  386;  originally  revised  from  L.  1901,  ch.  466,  S  1377. 
ProTislons  in  former  f  310  relating  to  the  appellate  term,  its  clerk  and 
attendants,  omitted  and  embraced  in  proposed  amendments  to  tbe  Code  of 
dvll  Procedure  and  the  Judiciary  Law  (see  Appendix) ;  parts  relating  to 
Judgment  on  appeal  omitted  because  covered  by  Code  of  Civ.  Pro.,  I  1317; 
parts  transferred  to  ff  155,  156. 

i  160.  ReTle^r  of  tntennediate  order*. 

An  appeal  taken  from  a  judgment  or  final  order  brings  up  for 
review  an  intermediate  order  which  is  specified  in  the  notice  of 
appeal  and  necessarily  affects  the  judgment  or  final  order  and 
has  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  judgment  or  final  order  is  deemed  to  have 
been  made  in  the  action  or  special  proceeding  within  the  meaning 
of  this  section. 

Part  of  former  {  310  with  addition  based  on  Code  of  Civ.  Pro.,  |  1347. 
I  310  amended  by  L.  1907.  ch.  664;  U  1910,  ch.  638;  L.  1913.  ch.  886; 
originally  revised  from  L.   1901,   cb.   466.   |   1377. 

f  156.  Time  to  appeal. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  or  order  or  final  order.   The  right  to  review  an 
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intermediate  order  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  have  been  taken. 
Part  of  former  f  311  mmended  In  fonn.  |  311  amended  by  U  1904,  cfa. 
598;  L.  1908,  ch.  22;  originally  rerlsed  from  Code  of  CIt.  Pro..  |  304«. 
The  part  of  former  |  311  relating  to  appeals  from  Judgments  lendered  without 
aerTlce  of  proceaa  baa  been  omitted. 

f  167.  Notice  of  appeal. 

An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  In  the 
district  where  the  judgment,  order  or  final  order  is  entered,  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  hia 
attorney,  and  the  clerk  shall  give  notice  thereof  to  the  respondent 
or  his  attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  I  311  amended.  |  311  amended  by  L.  1904,  cb.  698;  L.  1908. 
cb.  22;  originally  revliwu  from  Code  of  Civ.  Pro.,  f  3046.  Practice  cbaoged. 
Deposit  of  coats  abolished.  SecUon  snpenedes  former  |  813  reUtSag  to 
seryice  of  notice  of  appeal. 

f  168.   Svpplyins  omlawloasf  amendments. 

Defects  or  omissions  in  the  proceedings  necessary  to  perfect  an 
appeal  or  to  stay  execution  of  the  judgment,  final  order  or  order 
appealed  from  may  be  supplied,  or  amendment  of  such  proceed- 
ings may  be  granted,  by  the  appellate  court  in  like  manner  as 
though  the  appeal  were  taken  from  a  judgment,  final  order  or 
order  of  the  supreme  court. 
Supersedes  former  1  313  and  adopts  Code  of  Civ.   Pro.,  |  1303, 

i  150.  stay-  of  execution   pending  appeal. 

1.  The  appellant  may  stay  execution  by  filing  with  the  clerk 
and  serving,  as  hereinafter  provided,  a  written  undertaking  exe- 
cuted by  one  or  more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  If  judgment  is 
rendered  against  the  appellant  in  the  appellate  court  and  an  exe- 
cution issued  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified  in 
the  undertakhig,  which  must  be  at  least  one  hundred  dollars,  and 
not  less  than  twice  the  amount  of  the  judgment;  or,  if  the  judg- 
ment is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay 
the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
an3%  awarded  by  the  judgment.  If  execution  has  been  issued, 
the  service  upon  the  sheriff  or  marshal  of  a  copy  of  the  under- 
taking, certified  by  the  clerk  or  accompanied  by  an  affidavit  show- 
ing that  it  is  a  copy  thereof  and  that  the  original  has  been  duly 
filed,  stays  further  proceedings  under  the  execution,  subject  to 
the  provisions  of  the  section  next  following. 

2.  In  lieu  of  an  undertaking,  the  .appellant  may  stay  execution 
ty  depositing  with  the  clerk  a  sum  of  money  equal  to  the  amount 
of  the  judgment,  with  interest  thereon  for  one  year,  and  fifty 
dollars  in  addition. 

Former  |  314  amended;  last  sentence  of  former  |  316  added  and  first 
aentenee  ther(>of  omitted  as  minecessary.  ||  814,  316  originally  revised  from 
Code  of  Civ.  Pro..  H  3050,  3051.  Subdivision  2  is  new.  See  Code  of  CIt. 
Pro.,   81   1306,   1311. 

I  160.  Exception    to   and  Jvatlflcatloa   of   aivretle*. 

Tlie  respondent  or  his  attorney  may,  within  five  days  after 
notice  by  the  clerk  of  the  filing  of  the  undertaking,  serve  upon 
the  appellant  or  his  attorney  a  written  notice  that  he  excepts  to 
the  sufficiency  of  the  sureties.  Within  five  days  thereafter,  the 
sureties,  or  other  sureties  in  a  new  undertaking  to  the 'same  ef- 
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feet,  mast  justify  on  at  least  three  days'  notice,  before  the  court 
in  the  district  in  which  the  judgment  was  rendered.  The  court, 
must  endorse  upon  the  undertaking  or  a  cop^*  thereof  Its  allow- 
ance or  rejection  of  the  sureties.  If  the  sureties  fail  or  refuse  to 
justify  after  service  of  the  notice  of  exception,  the  respondent 
may  proceed  as  if  no  undertaking  had  been  executed. 

Former  |  315  amended  so  as  to  avoid  the  rule  that  when  the  auretlea  fail 
to  Justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn. 
I  315  originally  revised  from  Code  of  Civ.  Pro.,  f  1335.  Manning  t.  Qould, 
90  N.  T.  476;  ZWecker  v.  Levlne.  135  App.  Dlv.  432. 

I  161.  Settleinent  of  caae  and  return  on  appeal. 

1.  When  an  appeal  ha.s  been  taken  as  herein  prescribed^  the 
stenographer's  original  transcript  of  minutes  must  be  furnished 
to  the  clerk  within  ten  days  after  the  fees  therefor  have  been 
paid.  Immediately  upon  receiving  such  minutes  the  clerk  shall 
cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case.  The  clerk  must  thereupon  make  a  return  to  the  appel- 
late court,  which  must  contain  the  summons  or  precept,  plead- 
ings, evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion 
of  the  court,  if-  any,  and  the  notice  of  appeal.  The  justice  before 
whom  the  case  was  tried  shall  within  five  days  from  the  date  of 
the  submission  to  him  of  the  case  on  appeal,  settle  the  case  and 
endorse  his  settlement  on  the  return.  The  clerk  must  thereupon 
cause  the  return  to  be  filed  with  the  clerk  of  the  appellate  court. 
After  a  justice  is  out  of  office  he  may  settle  the  case  in  any 
action  or  proceeding  tried  before  him  and  may  be  compelled  by 
the  appellate  court  so  to  do. 

2.  Where  no  testimony  was  taken  and  a  settlement  of  a  case  is 
not  required,  the  return  shall  be  made  by  the  clerk  forthwith  upon 
filing  the  notice  of  appeal.  Such  return  shall  contain  the  judg- 
ment,  order  or  final  order   appealed   from   and   all   the  original 

Sapers  upon  which  the  judgment,  order  or  final  order  was  ren- 
ered  or  made,  duly  autnenticated  by  the  certificate  of  the  clerk 
having  the  custody  thereof,  or  copies  thereof  duly  certified  by 
such  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the 
court,  if  any,  and  the  notice  of  appeal. 

3.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  upon  the  ground  of  fraud  or  newly  discovered 
evidence,  the  stenographer's  minutes  of  the  trial  shall  be  included 
in  the  return  of  the  clerk  and  the  provisions  of  subdivision  one  of 
this  section  shall  apply  to  such  an  appeal. 

Supersedes  former  IS  317-319.  Justice  required  to  settle  the  case  only. 
Subdivision  2  is  intended  to  adopt  and  extend  the  practice  established  by 
Gnttenbergh  v.  Genovese,   121   N.  T.  Supp.  612. 

f  102.  Death  of  party. 

When  a  party  dies  before  an  appeal  has  been  taken,  or  when  a 
party  to  an  appeal  dies  before  the  appeal  is  heard,  the  proceedings 
after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the 
proper  representative  of  the  decedent  as  a  party  may  be  made  on 
application  by  the  survivor  or  by  such  representative,  on  notice, 
guperaedes  former  ||  820-322.     See  Code  of  av.   Pro.,   |i  1297-1299. 
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I  163«  Remittitur  aad  return  of  papers. 

The  judgment  or  order  of  the  appellate  court  must  be  remittwi 
^or  enforcement  to  the  court  below;  and  the  clerk  of  the  appellate 
court  shall  return  to  the  clerk  of  the  court  in  the  district  from 
which  the  appeal  was  taken,  all  the  papers  upon  which  the  ap- 
peal was  heard. 

Former  I  327  amended  In  form,  f  327  new  In  former  Municipal  Coart  Act. 
See  Code  of  Civ.   Pro.,   H   1»4,   3194. 

XoTK  TO  Title  IX. —  The  following  former  sections  of  tlie  act  hOTe  Nw 
omitted:  I  323  because  it  relates  to  the  power  of  the  Supreme  Court  sad 
is  substantially  covered  by  Code  of  Civ.  Pro..  S  1323;  ff  324,  325.  be«aa« 
they  relate  to  the  powers  and  duties  of  the  Supreme  Coart;  f  S26.  beeaow 
covered  by  Code  Civ.  Pro.,  |  1317. 
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TITLE  X. 
Costs  and  Fees. 

Sec.  164.  Snmi  allowed. 

165.  No  costs  on  plea  of  bankruptcy. 

166.  When   defendant  entitled   to  increased  costs. 

167.  Costs  allowed  by  court. 

168.  Costs  in  action  by  working  woman. 

169.  Taxation  of  costs  and  disbursements. 

170.  Disbursements  allowable. 

171.  BcTiew  of  taxation. 

172.  rusts  upon  appeal;  amount. 

173.  Fees  payable  to  the  clerk. 

174.  Employee's  action;  no  fees. 

175.  No  fees  or  costs  in  state  and  city  actiona. 

176.  Witnesses*  fees. 

177.  Stenographer's   fees. 

178.  Marshals'  fees. 

I  164.   Soma  allowed. 

In  all  actions  there  shall  be  allowed  to  the  prevailing  party,  if 
he  shall  have  shown  that  he  has  appeared  by  attorney,  the  follow- 
ing sums  as  costs: 

1.  To  the  plaintiff.  Where,  upon  issue  joined  and  after  trial, 
the  plainliflp  recovers  judgment:  For  fifty  dollars  and  under  one 
hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and  under 
two  hundred  dollars,  fifteen  dollars;  for  every  additional  one  hun- 
dred dollars  or  fractional  part  thereof,  five  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interposes  a  counterclaim 
in  excess  of  plaintiff*s  claim  and  the  plaintiff  recovers  judgment, 
costs  shall  be  allowed  on  the  amount  of  the  counterclaim  at  the 
same  rate  as  if  it  were  the  amount  of  the  plaintiff's  recovery. 
If  the  counterclaim  is  less  than  the  plaintiff's  claim,  costs  shall 
be  governed  by  plaintiff's  recovery. 

3.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon 
the  defendant's  failure  to  answer,  costs  shall  be  allowed  at  one* 
half  of  the  rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendant  served  with 
the  summons  by  a  person  other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.  Upon  settlement  after  service  of  summons 
and  before  trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates 
prescribed  in  subdivision  three  of  this  section,  determined  by  the 
amount  of  the  settlement. 

6.  To  the  plaintiff.  Upon  settlement  durinif  or  after  trial  and 
before  entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the 
rates  prescribed  in  subdivision  one  of  this  section,  determined  by 
the  amount  of  the  settlement. 

7.  To  the  defendant.  Where  the  defendant  recovers  judgment 
after  trial,  costs  shall  be  awarded  to  him  at  the  rates  prescribed 
in  subdivision  one  of  this  section,  based  on  the  plaintiff's  demand 
in  the  summons,  but  if  the  defendant  recovers  judgment  in  ex- 
cess of  the  amount  claimed  by  the  plaintiff  in  the  summons, 
costs  shall  be  based  on  the  amount  of  the  recovery  of  the  de- 
fendant. 

8.  To  the  defendant.  Where  the  defendant  recovers  judgment 
on  the  plaintiff's  failure  to  appear,  costs  to  be  awarded  to  the 
defendant  shall  be  one-half  of  those  provided  in  subdivision  seven 
of  this  sortion. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before 
trial,  costs  to  tQ  awarded  to  the  defendant  sbeU  l?e  tbe  sume  «« 
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those  ijrovided  in  subdivision  ei^ht  of  this  section;  and  where 
the  plaintiff  discontinues  during  the  trial  f»uch  costs  shall  be  the 
same  as  those  provided  in  subdivision  seven  of  this  s€K>tioD. 

10.  To  either  party.  Where  no  provision  for  costs  is  otherwise 
made,  the  court,  in  its  discretion,  may  award  a  sum  not  exceed- 
ing ten  dollars. 

11.  If  the  action  is  for  the  recovery  of  a  chattel  or  the  fore- 
closure of  a  lien,  the  amount  of  the  costs  shall  be  groverned  by 
the  value  of  the  chattel  or  the  amount  of  the  lien  as  determined 
in  the  judgment  or  claimed  by  the  adverse  party,  as  the  case 
may  be. 

12.  The  costs  provided  for  in  this  section  shall  in  no  event  ex- 
ceed the  sum  of  seventy-five  doHars. 

Siipersedeo  former  8  332.  S  332  amended  by  L.  1910,  cb.  53S:  new  In 
former  Municipal  Court  Act.  Subdivision  4  new;  when  summons  serred  bj- 
marslial.  rc«  %  170,  sulxl.  1. 

I  16S.  No  coaitB  on  plea  of  bankruptcy. 

Where  the  defendant  recovers  judgment  upon  the  defense  of 
bankruptcy,  he  shall  not  be  entitled  to  costs. 

Former  |   331,   subd.   4.     I  331   orlglnallj   reyised   from  <3ode  of  Civ.    Pro., 

}|  3075.  Subd.  1  of  former  I  331  unneoeHsary ;  aubd.  2  unnecessary  because 
ormer  S  2  is  omitted;  8ub<l.  3  unnecessary  as  court  must  appoint  guardian  In 
any  event   (8  2G,  subd.  3.) 

S  166.  IVhen  defendant  entitled  to  Increaiied  cost*. 

The  provisions  applicable  to  increased  costs  to  a  defendant  in 
the  supreme  court  shall  apply  to  this  court,  except  that  the  costs 
recoverable  shall  be  the  amounts  prescribed  in  this  title  and,  in 
addition,  one-half  thereof. 
Supersedes  former  f  333.     See   Code  of  Civ.   Pro.,   %  S2SS. 

§  167.   Coats  allowed  by  court. 

The  court  ma;r,  in  its  discretion,  in  addition  to  the  other  terms 
and  conditions  in  this  act  provided,  impose  costs  not  exceeding 
ten  dollars,  in  the  folIowiuK  cases: 

1.  Upon  f^rantinfi;  or  denying  a  motion. 

2.  Upon  sustainini;  or  overrulinf?  an  objection  taken  to  a  plead- 
ing? as  prescribed  in  sections  eighty-eif^ht  and  eighty-nine  of  this 
act. 

3.  Upon  allowing  an  amendment  to  a  pleading. 

4.  Upon  adjournment  of  a  trial. 

Supersedes  former  |{  334-336.  Former  ||  337,  338  omitted  by  reason  of 
omission  of  former  %i  2,   170-186.     Former  {  339  omitted. 

i  108.   Costs  In  action  by  working  woman. 

In  an  action  brought  to  recover  a  sum  of  monej*  for  wages 
earned  by  a  female  employee,  or  for  materials  furnished  by  her 
In  the  course  of  her  employment  or  in  or  about  the  subject  matter 
thereof,  or  for  VM)th,  the  plaintiff  may,  in  the  discretion  of  the 
court,  be  allowed  the  sum  of  ten  dollars  as  costs  irrespective  of 
any  other  costs  which  she  may  recover;  provided,  however,  that 
if  the  amount  of  damnges  recovered  is  less  than  ten  dollars,  ^e 
may  be  allowed  the  sum  of  five  dollars  as  such  additional  costs. 
Former  |  340  amended  and  the  words  "  other  than  a  domestic  servant  ** 
in  tiie  second  sentence  struck  out.  |  340  amended  by  L,  1912,  ch.  468; 
originally  revised  from   L.   1882,   cb.   410,    1   1424.  ' 

I  108.   Taxation  of  coetn  and  dlnbarnementn. 

Costs,  and  in  addition  thereto,  fees  paid  to  the  clerk  and  the 
prospective  fees  of  the  countr  clerk  and  the  sheriff,  must  be 
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taxed  by  the  clerk  forthwith  upon  rendition  of  judgment  and  in- 
serted therein.  Other  taxable  disbursements  shall  be  taxed  by 
the  clerk  on  two  days*  notice  to  be  given  by  the  party  entitled 
thereto  to  the  adverse  party.  The  clerk  shall  also  tax  costs 
allowed  by  the  appellate  court  and  shall  enter  all  items  of  costs 
and  disbursements  in  the  docket  book.  All  disbursements  tax- 
able on  notice  must  be  verified  by  affidavit.  The  clerk  must  ex- 
amine all  items  presented  to  him  for  taxation,  and,  before  allow- 
ing any  disbursementi?,  must  be  satisfied  that  the  item«  were 
necessarily  incurred  or  that  the  services  for  which  they  are 
charged  were  necessarily  performed. 
Supersedes  former  SI  341,  344. 

I  170.  Dinbaraementa   allo^vable. 

A  party  to  whom  costs  are  awardrd  shall  be  allowed  his  neces- 
sary disbursements  as  follows: 

1.  All  fees  paid  to  the  clerk  or  a  marshal,  including  jury  fees. 

2.  The  legal  fees  of  witnesses. 

3.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition  or 
other  paper  recorded  or  filed  in  any  public  office,  necessarily  used 
or  obtained  for  use  on  the  trial. 

4.  The  reasonable  compensation  of  commissioners  for  taking 
depositions. 

5.  Prospective  charges  for  filing  a  transcript  with  the  county 
clerk  and  the  sheriff's  fees  for  receiving  and  returning  an  exe- 
cution. 

6.  Such  other  reasonable  and  necessary  expenses  as  are  pre* 
scribed  by  law  or  taxable  by  express  provision  of  law. 

New.  Former  f  380  amplified,  f  330 .  amended  by  L.  1907,  ch.  220 ; 
originally  revised  from  Code  of  CIt.  Pro.,   f  3074. 

%  171.  Revlefr  of  taxation. 

Within  ten  days  the  clerk's  taxation  may  be  reviewed  by  the 
court  upon  two  days*  notfce.  The  order  must  disallow  any  items 
wrongfully  included  in  the  judgment  or  add  any  items  wrongfullv 
omitted  therefrom,  and  direct  that  an3i  sum  so  disallowed  be  cred- 
ited upon  any  execution  or  other  mandate  issued  to  enforce  the 
judgment.  Unless  a  motion  for  review  of  the  taxation  is  asked 
for,  the  clerk's  taxation  cannot  be  questioned  on  appeal. 

Former  |  842  amende<1.  I  342  new  In  former  Municipal  Court  Act;  see 
Code  of  ClT.  Pro.,   ||  3262-3265.     Taxation  now  reviewable  within  ten  days. 

i  172,  Cost*  upon  aiipeal|  amount. 

Costs  upon  an  appeal  may  be  awarded  by  the  appellate  court 
in  its  discretion,  ana  if  awarded  shall  be  as  follows: 

To  the  appellant  upon  reversal,  not  more  than  thirty  dollars. 

To  the  respondent  upon  affirmance,  not  more  than  twenty-five 
dollars. 

To  either  party  upon  modification,  not  more  than  twenty-five 
dollars. 

Former  I  346  amended  in  form.  |  .346  orlf^lnally  revised  from  Code  of  Glv. 
Pro.,  I  3067.  If  324,  345.  and  provisions  as  to  costs  In  f  310,  are  omitted 
becaase  tbey  relate  to  the  powers  of  the  Supreme  Court. 

I  173.  Fees  payable  to  the  clerk. 

There  shall  be  paid  to  the  clerk  the  following  sums  as  court 
fees  in  an  action,  and  there  shall  be  no  others: 

1.  Upon  filing  summons  with  proof  of  Bervice  thereof,  one 
dollur,  ^         J 
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2.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  /ee,  one 

dollar. 

3.  On  filing^  notice  of  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  a 
reauisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

0.  For  entry  of  judgment  upon  confe.ssion,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  by  a 
jury  of  twelve,  six  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  eacn  folio  of  one  hundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  be  performed. 
Former  I  347  amended  to  conform  to  new  practice.     |  347  ori^nallj  reviaed 
from  L.   1882,  ch.  410.   If  1416.   1417.     The  words  '*  a  requUitloo  to  repleTj 
or  a  warrant  of  aelzure  ^'  are  added  in  subd.  5. 

i  174.  Bmployee'B  action  |  bo  fees. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer for  services  performed  by  such  employee,  the  clerk  shall 
not  demand  or  receive  any  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintiff  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,  that  he  has  a  good  and  meritorious 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  upon 
the  defendant  or  his  agent  for  payment  thereof  and  tha*"  payment 
was  refused;  provided  that  if  the  plaintiff  shall  demand  a  trial 
by  jury,  he  must  pay  to  the  clerk  the  fees  therefor. 

Former  {I  44  and  348  amended  In  form;  words  *' male  or  female*'  stroek 
out.  I  44  origiaaUy  reviaed  from  U  1882.  ch.  410,  |  1416;  U  1887,  ch.  387. 
S  348  originally  revised  from  L.   1882.  th,  410.   |  1410. 

i  175.  No  fees  or  coats  in  aitate  and  city  aetlons. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney -general,  or  in  the  name  of  the  city  of 
New  York  or  of  any  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  against  the  plaintiff;  but  in 
case  such  plaintiff  recovers  judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted   for.  ^ 

This  section  re-enacts  the  substance  of  former  S  20  and  Qneater  New  York 
Charter.  S  1384.  |  20  amended  by  L.  1905,  ch.  78;  originally  rerised  from 
Greater  New  York  Charter,   f   1384. 

Former  S  340  omitted  because  contained  In  Greater  New  York  Charter. 
f  1550. 

Former  I  351,  relating  to  jurors'  fees,  omitted  because  Inclnded  In  new 
I  118,  snbd.  1  and  S  121. 

I  176.  liVitneanea'  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  |  362  amended.  I  352  originally  revised  from  Code  of  CIt.  Pro.. 
If  3318,  3827.  Fee  increased  to  fifty  cents  and  provisions  for  mileage  omitted. 
(See  new  |  08.) 

I  177.   Stenograplier**  feea. 

In  all  cases  of  api)eal  from  nn  order,  final  order  or  jadgment, 
where  a  transcript  of  the  stenorrapher's  minutes  of  fte  testiaiOD/ 
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gWen  on  trial  or  hearing  becomes  a  necessary  part  of  the  return 
on  appeal,  the  stenographer's  fees  for  making  up  such  transcript 
shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and 
shall  be  paid  in  the  first  instance  by  the  appellant  and  be  taxable 
by  him  as  a  disbursement  on  the  appeal. 

Former  S  353  amended  in  form.  |  353  originally  revised  from  Greater 
New  York  Charter,   S   1367. 

f  178.  Marahala'  fee*. 

Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to 
replevy,  warrant  of  seizure  or  warrant  of  attachment,  on  each 
defendant  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other 
than  the  defendant  and  for  the  making  of  an  inventory  of  the 
property  attached,  fifty  cents. 

P  or  levying  an  execution  or  selling  under  an  attachment,  five 
cents  for  every  dollar  collected  to  the  amount  of  one  hundred 
dollars,  and  two  and  a  half  cents  for  every  dollar  collected  over 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  arrest,  requimtion  to  replevy,  warrant  of  seizure,  warrant 
of  attachment  or  execution,  six  cents,  to  be  computed  from  the 
clerk's  office  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed; 

For  accompanying  a  party  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest, 
execution  or  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  subpoena,  fifty  cents; 

For  every  levy  actually  made  by  virtue  of  an  execution,  one 
dollar; 

For  executing  a  warrant  in  a  summary  proceeding  to  recover 
possession  of  real  property,  one  dollar,  and  the  same  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
ing other  mandates; 

For  advertising  for  sale  any  property  by  virtue  of  an  execu- 
tion, one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perform  all  other  services  required  of 
them  by  law,  without  any  fees  or  compensation,  and  no  other 
fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 
charged  by  them. 

Former  |  354  rerifMNl  and  amended.  S  354  originally  reTlsed  from  L.  1882, 
cb.  410,   I   1710.     Former  ||  355.   356  are  omitted. 
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TITLE   XI. 
Definitions;  construction  and  effect  of  act. 

S«c.  170.  Deflnitions. 

180.  Fro8umption  of  regularity. 

181.  Saving  clause. 

182.  Construction. 

183.  Sections  of  code  not  applicable. 

184.  Laws  repealed. 

185.  Short  title  of  act. 

186.  WbcQ  to  take  effect. 

i  179.  Dellnltlona. 

The  foIlowinK  words  used  in  this  act  shall  have  the  meaning 
attached  to  them  iu  this  section,  unless  otherwise  apparent  in  the 
context: 

1 .  The  word  '*  attorney  "  means  a  duly  licensed  attorney  of  the 
supreme  court  of  this  state. 

2.  The  word  "  district "  means  a  district  of  the  municipal 
court  of  the  city  of  New  York. 

3.  The  word  "  clerk  "  means  the  clerk,  deputy  clerk  or  assist- 
ant clerk  or  their  successors. 

4.  The  word  "  rules "  means  the  rules  duly  adopted  by  the 
board  of  justices. 

Former  {  .360  amended.  |  860  amended  by  L.  1907.  ch.  603;  origlnaUj 
reyised  from  L.  1882,  cb.  410,  f  1437.  Most  of  it  covered  by  General  Cod 
atroction  Law. 

f  180.  Presumption  of  resvlarlty. 

The  provisions  of  this  act  shall  be  liberally  construed  in  further- 
ance or  justice.  The  presumption  of  regularity  shall  attach  to 
the  proceed! njp,  judgments,  orders  and  final  orders  of  this  court, 
and  every  fair  intendment  shall  be  made  in  favor  of  its  juris- 
diction. 
New. 

I  181.  Savins  olavse. 

This  uot  shall  not  be  retroactive  nor  shall  it  create  a  vacancy 
in  any  office  or  employment. 

Former  t  361  amended.  I  361  orlgloally  reiiaed  from  L.  1882.  cb.  410. 
I  2143.     See  General  Coostmctiao  Law,  |i  98,  94. 

I  183.  Conatmctlon. 

A  reference,  in  laws  not  repeale<l,  to  provisions  of  law  incor- 
porated into  this  act  and  repealed,  shall  be  construed  as  applying 
to  the  provisions  so  incorporated.  In  the  term  "  hereinafter  pre- 
scribed," or  words  equivalent  thereto,  used  in  sections  of  the 
Greater  New  York  charter  relating  to  this  court,  which  are  un- 
repealed, the  reference  shall  be  deemed  to  extend  to  this  act. 
Former  f  362  amended.     See  General  Oonstraction  Law,   f  95. 

I  188.  Section*  of  the  code  not  applicable. 

The   provisions  of  sections   thirt:r-two  hundred   and    seven   to 
thirty-two   hundred    and    fourteen,   inclusive,   and   section   thirty- 
two  hundred  and  eighteen,  of  the  code  of  civil  procedure,  shall 
not  apply  to  actions  or  proceedings  in  this  court. 
Former  |   363  amended   to  Include  Code  of  CIt.    Pro.,   |  3218. 
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f  184.  lAwa  repealed. 

The  laws  or  parts  thereof  specified  in  the  schedule  hereto  an« 
nexed  and  all  acts  amendatory  thereof  or  supplemental  thereto,  | 

in  force  when  this  act  takes  effect,  are  hereby  repealed. 
Former  |  S64.     See  General  Construction  Law,   |  90.  I 

I  185.  Short  title  of  act.  I 

The  short  title  of  this  act  shall  be  the  New  York  city  munici- 
pal  court  code.  ! 
Former  |  365  amended.  I 

I  186.  Wlien  to  take  effeet. 

This  act  shall  take  effect  on  the  first  day  of  September,  nine- 
teen hundred  and  fifteen.  j 
Former  |  366  amended. 

SCHEDULE  OP  LAWS  REPEALED. 

I^ws  of        Chapter  Section 

19()2 580 All 

1903 144 All 

1903 156 All 

1903 282 All 

1903 431 All 

1904 93 All 

1904 2W All 

1904 598 All 

1904 625 All 

1904 (582 All. 

1904 735 All 

1905 73 All 

1905 228 All 

1905 513 All 

190<i 214 All 

1W)7 220 All 

1907 304 All 

1907 425 All 

1907 451 All 

1907 (K)3 All 

1907 6(W All 

1908 22 All 

1908 431 All 

19aS 496 All 

1909 44)8 All 

1910 153 All 

1910 401 All 

1910 538 All 

1910 539 All 

1910 540 All 

1910 541 All 

1910 542 All 

1911 73 All 

1912 468 All 

1913 386 All 

1913 690 All 

1913 692 All 
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OF  THE  GREATER  NEW  YORK  CHARTER. 
Suction  Section  Section 

ia50  1357 

1351  1358  1374 

1352  1359  1378 

1353  1360 

ia54  1361  1384 

1355  1362  1425 

1356  1363  1427 
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CODE. 

[iBefcrencet  un  to  wctlona.] 


Abmndonment  Bond. 

jurisdiction  in  action  brought  by  commissioner  of  public  chari- 
ties or  overseer  of  tlie  poor 6 

Aceovnta. 

rules  relating  to .••• • 8 

Aetlon*. 

commencement 17,  18,  78 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes 79 

execution  against  person 137 

severance  of  causes 79 

transfer  to  another  district 17 

venue    17 

Adjoummeitta. 

when    allowed    96 

Admlnlatratorii. 

actions  by  or  against  foreign • ••••  6 

Answer 

amendment    • 98 

contents 83 

objections  which  may  be  taken  by 89 

requisites 78 

service    83 

Appeals* 

amendments  to  perfect 158 

costs   172 

death  of  party,  effect 162 

execution,   stay 1S9 

filing  notice,   fees 173 

intermediate  orders,  review • 155 

jud^ents    • • 154 

notice   • 157 

orders 154 

remittitur  and  return  of  papers 163 

return     161 

settlement   of   caie 161 

sureties,  exception  to  and  'Justification  of 160 

time  within  which  to  be  taken 166 

Arbitration. 

jurisdiction     • •••••••••••.••.••••••  6 

rules  for  establishment  of  system • •••••  8 

Arrest. 

adjournments • ••••••••••••  83 

ball,  motion  to  reduce ••..  88 

notice  of  justification • ••••••  86 

rejection    • •«•••••  80 

qualifications   of    •  •  85 

detention  of  defendant ••  82 

discharge  on  giving  bail  or  making  deposit 84 

on   motion    .^ 87 

endorsement  of  summons  for  execution  against  the  person....  25 

execution  against  the  person  of  defendant ^ ....  137 

of  judgment,  additional  to Bi§i^ze^  bv-VjO€V  ISo 
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Arreiit  —  Continued. 

^oundi    29 

judgment  when  defendant  liable 12S 

order,  directions  in !.. 31 

fees  on  issuing 173 

issuance 6 

serving,  marshal's  fees 178 

papers  to  be  delivered  by  mar^al 36 

plaintiff  to  be  notified 33 

procedure   , 30 

proceedings  after 32 

return  of  summons 31 

security,  motion  to  increase 3S 

taking  defendant  into  custody,  marshal's  fees 178 

time  limit 140 

wage  earner,  judgment  and  execution  in  favor  of 139 

Ajsaanlt. 

jurisdiction  .».••• • ••• «....  6 

Aaalirnmenta  of  Jiuitlee«» 

now    made 7 

Attachment. 

bond,  iudgnient  on. ••.••••••.•• 51 

claim  by  third  person 50 

execution  of  judgment 135 

generally .> 89—36 

interpleader    8^ 

inventory  of  property  attached,  marshal's  fees 17S 

inventory,  service 4$ 

judgment  when  summons  not  personally  served 5^ 

levy,   certificate   of  sale 45 

effect  of 45 

manner  of  making 45 

marshal,  actions  by 47 

property,  certificate  of  defendant's  interest 46 

inventory    43 

reclaimer  of 56 

subject  to  levy 44 

return   by   marshal 53 

security,  motion  to  increase 54 

summons,  judgment  wheta  not  personally  served 55 

service    4^ 

supreme  court,  practice  in  applicable ()7 

sureties,  exception  to  and  justification  of.. 56 

undertaking  by  defendant  to  reclaim  property 49 

by  plaintiff 42 

when  warrant  vacated,  action  on 52 

warrant,  execution    -. 43 

fees  on  issuing 173 

|?roands  for  granting 40 

issuance    6 

issuance   and   contents 41 

warrant,    service 4^ 

marshal's    fees    17<» 

vacating   or   modifying. 54 

when  granted 39 

Attendant*. 

rales  for  dutiei ••••••••«••••••••••  8 

Attorney* 

defined   _ 178 

Ball.  *• 

discharge  of  person  under  arrest. 84-36,  38 
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Bankniptey. 

no  costs  on  d^feofc  of •. » 165 

Bastardy. 

bond,  action  upon « •••• 6 

Batterr- 

lurisdiction • ••••••• •  6 

Bills  of  PartlcnlaM. 

when  party  may  demand ^ T8 

Boada. 

jail  iiberties 84 

judgment  en  bond  given  in  case  of  attachment. . .  <» 51 

marshals'    146 

actions  on    14t 

filing  transcript  of  judgment 148 

retfnction  on  payment  of  judgment 149 

• 150 
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Calendar  Praetiee* 

rules .•....•.•• 8 

ChatteU, 

costs  on  recovery 164 

interpleader  in  action,  to  recorer  upon 27 

issuance  of  warrant .  to  seize 6 

jurisdiction  in  action  for  cecovery  of 6 

liens  on,  actions  to  foreclose *  •  .70-77 

foreclosure,  affidavit « •  72 

Application  of  article  4 77 

.  judgment    74 

marshal's    power    under    execution 75 

reclaimer  of  chattel <....«....«  76 

.  sureties,  exception  to  and  justification  of 76 

tindbrtakiiic  .••.••• *..••  72 

warrant  of. seizure 71 

when  conversion  or  replevin  not  maintainablo. «..  73 

what  deemed 70 
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defined ...,., 179 
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duties 143 

rules  lor '. 8 

fees  as  disbursements 1 170 

generally    178 

legal 148 

property,  etc.,  to  deliver  to  successor 148 

records  and  papers,  destruction »••  144 
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Comnlesioa  to  take  TeetimonT* 
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jurisdiction    ••'.••L.  •         6 

Contentpts. 

criminal    and   civil 18 

Contractii. 

attachment  in  action  for  breach • 40 

copy  when  deemed  part  of  pleading T8 

interpleader  in  action  to  recover  upon 27 

jurisdiction     6 

CorpoMitlonii. 

actions  by  or  against 6 

foreign,  warrant  of  attachment  in  actions  against 40 

order  that  issues  be  tried  unnecessary  in  action  against 94 


Coiita. 
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bankruptcy,  not  aJlQwed  on  defense  of 106 

^ardian  ad  litem  not  responsible  for 26 

mcreascd»  when  defendant  entitled 166 

state  and  citv  action,  not  allowed 175 

sums  allowed •»  164 
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review 171 

wotking  woman,  in  action  by • -06 

Covntereialns. 

amount  recoverable « 86 

governed  by  provisions  applicable  to  supreme  court ..•••  84 

joinder  .and  severance • ••  83 

reply  to   87 

Conrt. 

continued v 1 

forms,  rules  for 8 

hours  when  open 8 

jurisdiction  of  actions  and  proceedings  had  August  31,  1915..  6 

officers,  rules  for  duties 8 

organisation 4 ; 1—16 

parts,  assignment  of  justices 7 

establishment    •  7 

rules  for  designation 8 

practice,  rules  for 8 

rules,  adoption 8 

seals 11 

time  and  place  of  holding 10 
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equipment,  how  furnished • 12 

justices  to  have  access  to • 18 

Criminal  Contempts. 

what    to    apply • f^««*..«» •  13 
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jurisdiction •••••••••••«••••••  n 
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Detevlta.  I. 

jurisdiction ,,,.  6 

Deflnltlomi. 
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Se«  also  "  Testimony  "   106-116 

of  iiArtics  or  persons  expecting  to  be  pnrties  to  an  action....  27 

I             compensation   of   commissionera  as  diabursements •••..  170 

Diabvraementa. 

Sec  also  "  Cosys." 

allowable    170 

taxation    , 160 

review    171 

Diatnet:  * 

defined   * 170 

Dlatxletii. 

described    5 

justices,  number  in  each  district JS 

B. 
Bniploreea. 

roles   for   duties. 8 

Buploree*a  Aetloa. 

no  fees 174 

See  "  TBariMOiCY." 

Bxeeiitioii. 

against  person  of  defendant 137 

appeal,  sUy  pending 159 

arrest  of   defendant 135 

attachment  . ; 135 

issuance,  effect   181 

ioii^  debtors,,  proceedings  against 132 

ludgment,  docketing  in  another  county 133 

levying,  mar8hal*8  fees 178 

marSUal,'  authority 135 

liability  to  execution  creditor 141 

judgment  against 134 

mechanic's  Hen.  authority  of  sheriff. 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal 138 

requisites    135 

"turn    .    .  ; 130,  142 

time  limit 140 

transciiot,  effect  of  filing I3I 

wage  eat-nfer,  iii  favor  ot 13O 

when  and  "how  issued 130 

Bzeevtorw. 

actions  by  or  against  foreign ,•.  0 

F, 
False  Imnvfaonment. 

jurisdiction     0 

Fee*. 

clerks  generally 173 

clerks  to  collect  and  pay  over 148 

employee's  action,   not   allowed 174 

marshals 178 

state  and  city  action,  not  allowed i^-^j^^}^  175 

stenographers vm^ei}  ty.  wQQXi^  177 

witnesses 176 


^nerftUy  ^.... •••••••       27 


INDEX  TO  MUNICIPAL  COUBT  CODB. 

Fine*. 

actions  to  recover,  Tenne • ••••••••••••••••       17 

jurisdiction ••••••••.••••••••••••         % 

Form** 
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O. 
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appointment,  when  and  how  to  be  made. •••••••••••• 26 
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Hoar*. 

when  court  to  be  open • • ••«•         S 

Haabsuid  or  'Wife. 

jurisdiction  in  action  for  loss  of  society. •• ••••••••••••         % 
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actions  by  or  against  committee. •••••••••••• 6 
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nerally    .  

case  of  attachment ^n* •••*••••««•••       68 

laterpreters. 

rules  for  duties • •••••••••••••••         8 

iMiae. 

joinder  of   • ••••••••••       78 
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Jail  Bscapea* 

jurisdiction  of  action  to  recover  damagea  for...**.,... 6 
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amendment   '••••••   8»98»12^  158 

appeals   • 154 

arrest,  when  defendant  liable  to •••..  128 

by  default 80 

opening    129 

confession,  fee  for  entry ., 173 

docketing  in  another  county,  effect 133 

in  general    ....; ••••••  12S 

offer  of • . .  •  81 

presumption   of  regularity 180 

satisfaction 142 

several    127 

time  for  rendering f.««* •  119 

upon    pleadings    •••••••••  91 

vacating 6.  129 

wage  earner,  in  favor  of 189 
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actions  and  proceedings  of  municipal  court'  had  on  August  31. 
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actions  for  amounts  not  exceeding  |1,000 6 

included 6 
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arrest,  issuance  of  order 6 
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attachment,  issuance  of  warrant 6 

bastardy  bond,  action  upon 6 

battery 6 

chattel,  issuance  of  warrant  to  seize 6 

hen  on»  foreclosure 6 

recovery  of    6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration 6 

contracts , ,• 6 

corporations,  actions  by  or  against 6 

criminal  conversation 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign 6 

false  imprisonment   6 

fines J 6 

generally 1-16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee 6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment 6 

libel    6 

malicious  prosecution 6 

marshal,  action  on  bond 6 

mechanic's  lien • « 6 

new  trial,  to  grant.  •  • . .  • 6 

objections  to 88 

order,  vacation  or  amendment 6 

partners,  action  to  determine  accounts 6 

penalties 6 

personal  injury • 6 

process,  vacation  or  amendment 6 

property,  injury  to 6 

replevy,  issuance  or  vacation  of  requisition 6 

seduction 6 

slander 6 

stays,  granting  or  vacating , 6 

summary  proceeding  for  recovery  of  possession  of  real  property.  6 

verdicts,  to  direct  or  set  aside 6 

JUVOTtU 

Sec  "Ju»y." 

Jvrr* 

See  also  "  Tiial.'* 

fees,  as  disbursements. 170 

for  jury  of  twelve • 120 

on  demanding  jury  trial 173 

payment   118 

jurors,  qualifications,  drawing,  compensation 121 

number     120 

special  list   122 

trials  by 123 

terms    121 

trial,  how  obtained 118 

verdicts,  modifying  or  vacating • .  129 

Jiuitiees. 

acknowledgments,  power  to  take • • 2 

assignments    • 7 

board  of,  destruction  of  records  and  papers 144 

how  constituted 7 

meetings 7 

powers    7 
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powers    7 

quorum 7 
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rules  of  court,  adoption 8 
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court  houses,  access  to 12 

death  or  removal  not  to  affect  proceedings 9 

depositions,  power  to  take 2 

number 5 

oath  of  office 2 

oaths,   power  to  administer 2 

qualifications    2 

salaries   8 

terms    1 

vacancies    4 

li. 
Ii«wa  RepeiUed. 

schedule p  ir»7» 

specified • 184 

I4bel. 

jurisdiction     0 

Iiien*. 

See  also  "  Chattbls." 

foreclosure,  costs 164 
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Bfalidoaa  Proaecntlon. 

jurisdiction     6 

Btoralial. 

action  on  bond 6 

actions  by  in  case  of  attachment 47 

appointment   145 

bonds    .146 

actions  on 147 

filing  transcript  of  judgment 148 

reduction  on   payment  of  judgment 149 

renewal    150 

continued   145 

duties  to  be  performed  without  fees 178 

execution  on  judgment  against 134 

fees  as  disbursements 170 

generally    178 

liability  to  execution  creditor 141 

money  received,  payment  over 153 

power,  duties  and  liabilities 151 

removal    150,  152 

residence 145 

suspension    152 

terms    145 

vacancies    145 
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execution  upon  judgment 130 

jurisdiction 6 
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Motion. 

time   for  deciding 119 
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short    title 185 
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New  Trial. 

granting 129 

jurisdiction 6 

New  ToriL  City* 

action  by  or  against 6 

venue    17 

no  fees  or  costs  against  in  action  for  penalty 176 

New  York  State. 

no  fees  or  costs  against  in  action  for  penalty 176 

Notice  of  TrifU. 

service 95 

O. 
OHleere. 

rules  for  duties 8 

vacancies,  saving  clause 181 

Orders. 

appeals 154 

amendment    •  •  •   93,  129 

to  perfect  appeal 158 

intermediate,   review    155 

presumption  of  regularity 180 

vacating    129 

vacation  or  amendment    6 

O^eraeer  of  the  Poor. 

action  on  abandonment  bond 6 

P. 

Parties. 

death,  effect  on  appeal 1^ 

joinder    27 

depositions  of  parties  or  persons  expecting  to  be  parties 27 

Partner*. 

jurisdiction  in  action  to  determine  accounts 6 

Part*  of  Court. 

assignment  of  justices 7 

establishment    7 

rules  for  designation 8 

Penalties. 

actions  to  recover,  venue 17 

endorsement  of  summons 24 

jurisdiction 6 

Personal  Injnry • 

jurisdiction ^ 

Physical  Bxantlnatton. 

order  for    .117 

how   made    117 

Plaee  of  Holdinflr  Conrt. 

place  of  holding  court 10 
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actions,  how  commenced .* 78 

amendment 93 

costs   167 

answer,  contents   83 
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bills  of  particulars ■ 78 

construction   $3 

contracts,  copy  deemed  part  of 78 

corporations,   order  that  issues  be  tried  unnecessary   in  actioa 

against    , . , . , 04 

costs  upon  amendment 167 

counterclaim M 

amount  recoverable S6 

joinder   and   severance ' sr« 

reply  to    87 

generally   . 7S-m 

issue,  when  joined    78 

joinder  of  causes  of  action 79 

judgment  by  default 80 

offer   of    81 

upon   pleading    91 

jurisdiction,    objections   to '  SS 

objections  to    ^S 

disposal  of 9l> 

severance  of  causes  of  action 79 

signature  when  deemed  genuine 92 

special  appearances 78 

statement  when  service  commenced  by  summons  only IS 

written,  court  may  direct  filing 78 

Poor  Person, 

prosecuting  or  defending  as,  when  allowed 28 

Practice. 

supreme  court,  conformity  to 15 

Process. 

amendment 93 

service,  where  may  be  made 14 

vacation  or  amendment 6 

Procedure. 

cause,   how   brought   on   for   trial 95 

notice  of  trial 95 

Property,  Injury  to. 

jurisdiction ft 

Provisional  Remedies 20-38 

Public  Cbarltles,  Commissioner  of. 

action  on  abondonment  bond 6 
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destruction    1 44 
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presumption   of 1 80 
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defendant's   reclaimer    63 
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to  indemnify  marshal -  6T 

when  action  will  lie 67 

define^ ..^ ...... , 170 
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Short  Title    185 
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Slander. 
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Stays. 

granting  or  vacating 6 
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fees 177 

rules  for  duties •  •  •  o 
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Sammonii. 

amendment • M 

endorsement  in  action  for  penidty 24 

execution  against  the  person,  endorsement 25 

filing •. 22 

fees 17a 

form  of 20 

requisites 19 

service  in  case  of  attachment 4S 

method 21 

proof    22 

substitutes  for  personal 23 

who  may  serve 22 

8apr«m«  Court 

conformity  to  practice • • 15 

Saretlea. 

exception  to  and  justification  on  appeal ••••••  160 

T. 
TeatlmOBT* 

commission  to  take 100-105 

execution  and  return  of  commission 106 

open  commission   108 

power   of   commissioner 104 

when  to  issue 102 

depositions 106-116 

adfournment  of  examination 113 

cflfcct  of 116 

examination,  manner  of  taking 114 

order  and  affidavit,  service Ill 

order  for  examination lOO 

punishment  for  disobeying  order... 110 

refusal  to  answer .' 114 

return .* 114 

suppression 106 

to  perpetuate 107 

affidavit  on  application 108 

when  read  in  evidence 115 

witness  detained  in  prison,  examination 113 

witnesses'  fees 110 

phvsical  examination 117 

submission  of  controversy  upon  agreed  facts 124 

Time  of  Holdlngr  Court 10 

TrisO. 

See  also  "JuBY." 

adjournments 06 

costs 167 

fee  at  beginning   173 

how   brought   on 05 

jury,  how  obtained 118 

new,   granting 120 

notice  of •  •  • 05 

submission  of  controversy  upon  agreed  facts 124 

V. 
VoBve., 

actions    •  JJ 

transfer     17 

New  York  city,  actions  by  or  against 17 

special  cases 17 

Verdlcta. 

jurisdiction  to  direct  or  set  aside 6 
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Witness. 

See  alto  "  Tistimont." 

attachment  against  defaulting 99 

defaulting,  liability 100 
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as  disbursements 170 
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costs  in  action  by 168 
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